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CASES 

ARGUED  AND   DETERMINED 


IN  TRK 


COURT    OF    COMMON    PLEAS 


IN 


Easter  Term,  1836* 


Com.  Pleau 

Clarke  v.  Stocken.  -^>^^ 


J>   ALEXANDER  obtained  a  rule  nisi  to  show  cause  why  a  judge's  order  A  judge  It  boc 

to  revoke  a  submiBsion  to  arbitration  should  not  be  set  aside.     Tne  under  3  &  4 
Bubnusnon  to  arbitration  had  been  by  rule  of  Court;  and  after  the  arbitrator  ^39*^0  oSer 
had  heard  the  evidence,  the  defendant's  attorney  finding  that  the  arbitrator's  •  mibmlMion  t* 
opinion,  upon  a  point  of  law,  was  against  his  client,  applied  to  a  judg^  without  be  revoked^ 
^ving  notice  to  the  other  side ;  and  by  great  importunity  induced  him  to  upon  an 
revoke  the  submission  (a).  SiC***^"* 

jR.  F.  Richards  shewed  cause.  It  may  be  assumed  that  if  the  learned  judge 
had  not  been  satisfied  with  the  grounds  which  were  urged  in  support  of  the 
application,  he  would  not  have  revoked  the  submission.  The  Statute  3  &  4 
W.  4,  c.  42,  s.  39,  affords  sufficient  authority  to  enable  a  judge  to  act  upon 
an  tg^parte  statement ;  and  if  it  were  not  so,  the  other  side  might  keep  out  of 
the  way  until  the  award  was  made,  and  then  the  provisions  of  the  statute 
would  be  altogether  nugatory.  A  defendant  is  held  to  bail  in  an  action  of  tro- 
ver, or  he  is  arrested  a  second  time  for  the  same  debt,  by  judge's  orders,  which 

(a)  3  &  4  W.  4,  c.  42,  sec.  39;  "  And  reference  without  the  leave  of  the  court  by 
whereas  it  is  expedient  to  render  references  which  such  rule  or  order  shall  be  made,  or 
to  arbitration  more  ef!^ual ;  be  it  further  which  shall  be  mentioned  in  such  submis- 
enacted,  that  the  power  and  authority  of  sion,  or  by  leave  of  a  judge;  andth»arbi- 
a-ny  arbitrator  or  umpire  appointed  by  or  trator  or  umpire  shall  and  may,  and  is 
in  pursuance  of  any  rule  of  court,  or  judge's  hereby  required  to  proceed  with  the  re- 
order, or  order  of  nisi  jmu.%  in  any  action  ference,  notwithstanding  any  such  revoca- 
now  brought,  or  which  shall  be  hereafter  tion,  and  to  make  such  award,  although 
brought,  or  by  or  in  pursuance  of  any  sub-  the  person  making  such  revocation  shall 
mission  to  reference  containing  an  agree-  not  afterwards  attend  the  reference ;  and 
mmt  that  such  submission  shall  be  made  a  that  the  court  or  any  judge  thereof  may 
rak  of  any  of  his  majesty's  courts  of  record,  from  time  to  time  enlarge  the  term  for  any 
shall  iK>t  be  revocable  by  any  party  to  such  such  arbitrator  making  his  award." 

VOL.  II.  M 


Btockev. 


2  TERM  REPORTS  in  thk  COMMON  PLEAS. 

Com.  Pleat,    are  granted  on  ex-parte  applications.     [Tindal,  C.  J. — ^That  U  not  always  the 
Clarke        case;  sometimes  a  summons  is  issued,  and  both  parties  are  heard].     No 
'•  fraud  is  imputed  ;  the  judge  having  exercised  his  discretion,  the  revocation  ift 

complete,  uid  the  authority  of  the  arbitrator  cannot  be  restored. 

Alexander,  contrct,  was  stopped  by  the  Court. 

Tindal,  C.  J. — ^The  only  question  before  us  is,  whether  this  order  should  be 
set  aside,  and  I  am  of  opinion  that  the  rule  should  be  made  absolute.  By 
the  thtrty-ninth  section  of  the  statute,  a  submission  can  now  only  be  revoked 
by  the  leave  of  the  Court,  or  by  leave  of  a  judge;  and  the  section  ought  to 
be  construed  secunditm  subjectam  materiem.  If  an  appHcation  were  made 
to  the  Court,  a  rule  nisi  only  would  be  granted,  and  the  other  side  would 
be  heard  before  it  was  made  absolute.  So,  also,  if  the  application  is  made 
to  a  judge  at  chambers,  both  parties  ought  to  appear  before  any  order  m 
made.  Here  it  was  made  on  an  ex-parte  application,  and  it  is  the  same  as  if 
the  submission  had  never  been  revoked,  and  the  arbitrator  has  still  authority 
to  make  his  award.         .   . 

Park,  J. — ^We  have  been  asked  to  act  in  opposition  to  one  of  the  first 
principles  of  justice,  which  requires  that  both  parties  shall  be  heard,  or  at 
least,  be  summoned  that  they  may  be  heard,  before  any  decision  is  pro- 
nounced. It  is  not  because  the  Act  of  Parliament  authorizes  a  judge  to 
revoke  the  submission,  that  it  can  therefore  be  done  without  hearing  both 
parties.  The  practice  as  to  arresting  defendants  is  not  applicable  to  this 
case.  It  is  then  sometimes  necessary  to  proceed  without  notice,  to  prevent 
debtors  from  making  their  escape. 

Vavghan,  J. — ^I  am  of  the  same  opinion.  The  thirty-ninth  section  of  the 
statute  is  highly  beneficial,  because  it  was  formeiiy  the  practice  for  parties 
to  revoke  the  authority  of  the  arbitrator,  if  they  discovered  an  unfavourable 
expression  of  his  opinion  during  the  proceedings.  It  was  desirable  to  take 
away  this  power  of  revocation  from  the  parties,  and  to  place  it  in  the  hands 
of  the  Court  or  of  a  judge ;  but  I  am  of  opinion  that  the  order  ought  not 
in  any  case  to  be  made  on  an  ex-parte  application. 

Bosanqubt,  J. — I  am  of  opinion  that  the  authority  given  by  the  statute 
should  not  be  exercised  without  notice  being  given  to  the  other  party.  It  is 
admitted  that  the  former  grievances  required  a  remedy,  but  all  the  evils 
would  be  restored  if  a  revocation  could  be  obtained  upon  an  ex-parte  state- 
ment. 

It  is  said  that  there  would  be  danger  in  giving  notice,  but  that  is  not  so, 
for  if  the  arbitrator  acted  corruptly  his  award  woidd  be  set  aside. 

Rule  absolute. 


BASTCR  TERM,  1896. 


Com.  Pleat, 

Melin  f.  Taylor. 


AprU  ^m. 

'pfTILDE,  Seijt..appHed  for  a  rale  msi  for  a  new  trial  in  Cliis  cause,  upon  Wbereinad. 
two  grounds: — First,    that    the    verdict    was  against  evidence;  and  "ence*w«rre- 
secondly,  for  misdirection.     The  action  was  for  criminal  conversation  with  celved  wltliout 
the  plaintiff's  wife;  it  was  tried  before  Lord  Denman,  C.  J.,  at  the  last  York  Jhe^judje" 
assizes,  when  a  verdict  was  found  for  the  defendant.  •ammlng  up. 

The  defendant  called  witnesses  to  show  that  during  the  period  that  the  obterYations 
adulterous  intercourse  was  suspected,  he  was  living  upon  terms  of  affection  ^^g]^^^' 
and  harmony  with  his  own  wife,  and  the  plaintiff's  counsel  offered  no  objec-  amount  to  a 
tion  to  the  reception  of  this  evidence.     The  learned  judge,  in  giving  his  charge  ""•^"*^^  ®P- 
to  the  jury,  said  he  was  of  opinion  that  the  evidence  so  offered  was  not 
receivable;  but  that  as  it  had  been  admitted  without  objection,  he  was  of 
opinion  that  it  raised  a  great  obstacle  to  the  plaintiff^s  case,  as  he  thought  it 
was  entitled  to  considerable  weight  in  feivor  of  the  defendant. 

In  support  of  the  latter  part  of  the  rule  it  was  contended,  that  this  topic, 
eloquently  urged  to  ike  jury,  amounted  to  a  misdirection;  and  that  evidence 
which  was  so  irrelevant  as  not  to  be  receivable  at  all  if  objected  to,  was 
not  entitled  to  any  consideration  whatever. 

Tdtoal,  C.  J. — ^The  plaintiff  is  not  entitled  to  have  a  new  trial  on  the 
ground  of  misdirection.  The  effect  of  this  evidence  was  stated  by  the 
learned  judge  as  it  occurred  to  him  at  the  time,  and  the  observations  do  not 
amount  to  a  misdirection  in  point  of  law. 

Paak,  J. — This  evidence  having  been  admitted,  I  do  not  see  how  the 
learned  judge  could  have  omitted  to  remark  upon  it.  The  observations  do 
not  amount  to  a  nusdurection,  and  some  judges  may  be  more  eloquent  than 
others,  but  I  never  heard  that  stated  as  being  a  ground  for  granting  a  new 
trial. 

Yavohan,  J.,  agreed. 

BosANQusT,  J. — ^It  is  not  usual  to  grant  a  new  trial  for  misdirection  upon 
tiie  ground  that  the  observations  of  the  judge  were  more  or  less  strong,  (a) 

Rule  refused, 
(a)  See  also  Simpton  v.  Clagtom,  1  Hodges,  464. 
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The  Court  rc- 
fuMd  to  compel 
an  attorney  to 
Mhew  lettein 
written  to  him 
hy  his  client, 
in  order  to  en. 
able  the  latter 
to  prosecute  an 
action  for  neg« 
ligence;  and 
the  client  was 
left  to  bring 
trover  to  recover 
an  order  for  a 
piece  of  plate^ 
which  he  had 
intended  to  pre- 
sent  to  the  aU 
tomey,  and 
which  was  in 
4iis  possession. 


TERM  REPORTS  in  thb  COMMON  PLEAS. 


Lewis  r.  BaiGcs. 

nHALFOVRB,  Seijt,  applied  for  a  rule  to  show  cause  why  the  defendant, 
who  was  an  attorney,  should  not  shew  the  plaintiff  several  letters  which  the 
plaintiff  had  written  to  him;  and  also  deliver  up  an  order  for  a  piece  of  plate 
which  he  had  received  from  the  plaintiff.  The  facts  of  the  case  were  these : — ^the 
defendant  had  been  the  plaintiff's  attorney;  and  in  order  to  induce  the  attorney 
to  expedite  certain  professional  business,  the  plaintiff  had  given  him  the  order 
upon  a  silversmith,  which  would  enable  him  to  obtain  a  piece  of  plate  of  the 
value  of  50/.  at  the  plaintiff's  expense.  The  letters  were  required  to  enable 
the  plaintiff  to  prosecute  an  action  for  negligence  which  he  had  commenced 
against  the  defendant.  [Tindal,  C.  J. — Can  you  cite  any  authority  in  support 
of  this  appUcation  ?]  There  is  no  similar  case  in  the  books ;  but  this  differs 
from  ordinary  cases,  because  the  defendant  was  acting  as  the  plaintiff's  attor- 
ney when  the  letters  were  written. 

TiNDAL,  C  J. — ^The  production  of  the  letters  by  the  defendant  is  a  matter 
of  good  feeling,  upon  which  he  must  exercise  his  own  discretion.  As  to  the 
order  for  the  piece  of  plate,  the  plaintiff  may  bring  an  action  of  trover,  if  he 
attaches  any  value  to  it. 

Park,  J.,  and  Vau<3han,  J.,  concurred. 

B08ANQUBT,  J. — ^The  defendant  does  not  hold  these  letters  as  a  trustee. 

Rule  refused. 


A  feme  sole 
replevied  her 
Koodfl,  which 
had  been  dix. 
trained,  and 
afterwards 
married:  the 
defendants  re- 
moved the  pro- 
ceedingR  out  of 
tlie  SheriiTs 
Court  by  rr.yZi* 
lo.^  and  the 
original  wxit 
was  iHsucd  in 
the  name  of  the 
feme  sole: — 
Jlcld^  that  the 
coverture  was 
a  good  plea  in 
abatement  of 
the  writ. 


HoLLis  V.  Fke£R  and  others. 

T>  EPLEVIN  for  taking  the  goods  of  the  plaintiff,  one  Hannah  HoUis,  at 
Silver  Hill,  in  the  county  oi  Stafford.  The  defendants,  by  their  plea,  prayed 
judgment  of  the  original  writ,  "  because  they  say  that  the  plaintiff,  before  and  at 
the  time  of  the  suing  forth  of  the  original  writ  in  this  behalf,  was  and  still  is 
married  to  one  John  Osborne,  then  and  yet  her  husband,  who  is  still  living,  and 
this  the  said  defendants  were  ready  to  verify;  wherefore,  because  the  said 
/.  Osborne  is  not  named  in  the  said  original  writ,  tlie  said  defendants  pray 
judgment  of  the  original  writ,  and  that  the  same  may  be  quashed."  The  defen- 
dants then  avowed  the  taking  the  distress  for  rent  due  from  the  plaintiff. 

The  plaintiff  replied  that  the  suit  was  commenced  by  plaint,  and  without  any 
writ  in  the  coimty  court  of  the  sheriff  of  the  county  of  Stafford;  and  that 
after  the  same  was  so  commenced  as  aforesaid,  and  while  it  was  pending  in  that 
court,  the  said  defendants,  for  the  purpose  of  removing  the  same  therefrom 
into  the  court  of  our  lord  the  king  before  the  justices  of  our  said  king  of  the 
bench,  issued  and  prosecuted  a  certain  writ  of  our  said  lord  the  king,  being  the 
writ  in  the  said  plea  mentioned,  called  a  recordari  facias  loquelam,  to  the  tenor 
and  effect  following,  that  is  to  say, 


EASTER  TERM,  1836.  i 

"  Wflliam  the  Fourth,  &c.,  to  the  sheriff  of  Staffordshire,  greeting.    We     Com.  Pkat. 
command  you  that  in  your  full  county  you  cause  the  plaint  to  be  recorded,        Hollw 
which  is  m  the  same  county,  without  our  writ,  between  Hannah  HolHs  and       _,  v* 
W,H.  Freer,  &c.,  of  the  cattle,  goods,  and  chattels  of  the  said  Hannah  taken 
and  mijustly  detained."     (Here  the  remainder  of  the  writ  was  set  out.) 

Demurrer  vsid  joinder  in  demurrer. 

Addison,  in  support  of  the  demurrer. — ^The  plea  of  the  defendants  cannot  be 
resisted.  In  Miinery,  Milnes(a),  it  was  held,  that  an  action  of  trespass  for 
an  injury  done  to  the  property  of  the  wife  dum  sola  must  be  brought  by  the 
husband  and  wife;  and  it  also  appears,  that  if  such  an  action  be  brought  by 
the  wife  alone,  the  defendant  must  plead  the  coverture  in  abatement  and  not  in 
bar;  and  Morgim  v.  Painter  (b)  shows  that  it  is  immaterial  whether  the  plaintiff 
take  husband  before  suing  out  the  writ,  or  after  suing  out  the  writ  and  before 
declaration. 

R.  V,  Richards,  conirH. — Here  the  plcdnt  was  levied  in  the  sheriff's  court, 
and  the  replevin-bond  was  given  by  the  plaintiff  in  her  own  name,  and  her 
marriage  did  not  take  place  until  after  the  commencement  of  the  proceedings. 
If  the  plaintiff  had  discontinued  the  action,  she  would  have  forfeited  the  bond. 
The  defendants  sued  out  the  writ  of  re,  fa.  lo.,  and  that  distinguishes  this  case 
from  Morgan  v.  Painter  {b) ;  for  the  Court  will  not  permit  the  defendants  to 
object  to  their  own  proceedings.  The  general  rule  is  laid  down  in  Bac.  Abr., 
tit.  Abatement,  G. : — "  If  an  action  be  brought  in  an  inferior  court  against  a 
/erne  sole,  and,  pending  the  suit,  she  intermarries,  and  afterwards  removes  the 
cause  by  ib^ME^  corpus,  and  the  plaintiff  declares  against  her  as  Vifeme  sole,  she 
may  plead  coverture  at  the  time  of  suing  the  habeas  corpus,  because  the  pro* 
ceedings  here  are  de  novo,  and  the  Court  takes  no  notice  of  what  was  precedent 
^iht  habeas  corpus;  but  upon  motion  on  the  return  of  the  habeas  corpus,  the 
Court  will  grant  a  procedendo:  for  though  this  be  a  writ  of  right,  yet  where  it 
is  to  abate  a  rightful  suit,  the  Court  may  refuse  it;  and  the  plaintiff  had  bail 
below  to  this  sxiit,  which  by  this  contrivance  he  is  ousted  of,  and  possibly,  by 
the  same  means,  of  the  debt;"  and  in  a  note  it  is  added,  "  But  if  she  remove 
the  plaint,  coverture  is  not  a  good  plea,"  citing  Barnes,  355.  Here  the 
plaint  was  removed  by  the  defendants,  and  the  case  from  Barnes  is  not,  there.- 
fore,  in  point. 

Addison,  in  reply,  contended  that  the  authorities  cited  for  the  plaintiff  wer« 
rather  in  favour  of  the  defendants. 

TiNDAL,  C.  J. — Our  judgment  must  be  governed  by  the  case  of  Morgmn  v. 
PainteriP).  The  parties,  when  brought  here  by  a  writ  of  recordari  facias 
toquelam,  are  like  a  plaintiff  and  defendant  in  a  new  cause;,  and  when  the 
original  writ  is  sued  out,  it  is  subject  to  be  abated  by  the  ordinary  causes,  one 
of  which  is,  where  the  plaintiff  being  ^feme  sole,  marries  after  the  writ,  and 
before  declaration.     It  is  said  that  the  removal  of  the  proceedings  into  this 

(a)  3  T.  Rep.  627.  (6)  6  T.  Rep.  265. 
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oonrt  by  the  defendants,  puts  the  plaintiff  in  a  worse  situation  dian  she  was  in 
before.  That  may  be  so;  bnt  I  am  not  quite  satisfied,  if  the  plaintiff  had  sued 
out  a  new  writ  in  the  name  of  herself  and  her  husband,  that  the  condition  of  the 
replevin-bond  would  have  been  broken. 


The  other  judges  concurred. 


Judgment  for  defendants. 


April  72nd. 


Green  v.  Cobden. 


1.  By  the  67 
G.  3,  c.  99.  R. 
26,  a  moniiioa 
from  the 
biihop.  re. 
quiring  an  in. 
cumbent  to  re- 
Hide  in  his 
benefice,  is 'di- 
rected to  be 
served  in  a  par* 


J^EPLEVIN.     At  the  trial  before  LittUdale,  J.,  at  the  last  assizes  for  Sussex, 
a  verdict  was  found  for  the  avowant,  subject  to  the  opinion  of  this  Court 
upon  a  special  case  which  stated  the  following  facts. 

The  Rev.  William  KUwick,  rector  of  Westboume,  granted  an  annuity  upon  his 
glebe  land  to  the  defendant,  and  the  payments  bemg  in  arrear,  the  defendant 
entered  into  possession  under  the  annuity-deed,  and  let  the  lands  to  the  plaintiff*, 
who  paid  him  rent  for  the  same  until  Michaelmas,  1 83 1 .  The  distress  which  was 
'**d  b'"*""  b*' '  ^®  subject  of  the  action  was  made  by  the  defendant  to  recover  the  rent  which  be- 
quent  section  it  came  due  at  Michaelmas,  1832.  Tbe  plaintiff's  plea  in  bar  stated  that,  before 
that  ki^an  cases  ^®  distress  was  made,  the  said  William  Kihoick  had  appointed  George 
where  proceed-  Augustus  Howe  to  be  the  curate  of  the  said  parish,  and  that  the  Lord 
Bishop  of  Chichester  duly  licensed  the  said  George  Augustus  Howe,  and  assigned 
to  him  the  yearly  stipend  of  75/. ;  that  arrears  of  the  said  stipend  were  due, 
and  that  the  Bishop  of  Chichester  issued  his  monition,  thereby  peremptorily 
monishing  the  said  William  Kilwick  to  pay  all  arrears  of  the  said  stipend,  and 
into  the  reristr?  that  the  said  monition  was  duly  served  on  the  said  William  Kilwick;  and  that 
emin^^HeS  "  ^®^^'*"*^'  ^'^  sufficient  cause  being  shown,  the  bishop,  by  his  writ,  seques- 
that,  no  expla-  tered  the  ecclesiastical  emoluments  of  the  said  vicarage,  and  authorized  the 
ff?¥en"of  thf  ^^  George  Augustus  Howe  to  levy  and  receive  the  same;  and  that  the  said 
meaning  of  the  plaintiff  was  thereupon  required  by  the  said  George  Augustus  Howe,  and  threat- 
•erYed,"  the  ®°®^  *®  ^®  compelled  to  pay  to  him  as  sequestrator  as  aforesaid  the  ar- 
mo^tofwt^Sct  rear  of  rent  in  the  avowry  mentioned;  and  that,  in  order  to  prevent  his 

the  case  of  a       being  compelled  to  pay  the  said  arrear  of  rent,  before  the  said  distress,  the 
monition  to 
reside,  was  an- 
plicable  to  tne 
service  of  a  mo- 
nition issued 


ings  are  di< 
rected  by 
monition, 
such  monition 
being  **duly 
served,**  ahaU 
be  returned 


plaintiff  paid  the  same  to  the  said  George  Augustus  Howe,      The  defendant 
replied  that  the  monition  was  not  duly  served  upon  the  said  William  Kilwick  (ay 


tetu^teTfor   That  in  every  case  in  which  it  shall  appear 
the  purpose  of  *®  *"*  bishop  that  any  spiritual  person  hav- 


levying  the 
lary  of  a  curate 
by  sequestta- 
tion. 

2.  The  sta- 
tute directed 
the  service  of 
a  monition  to 


ing  or  holding  any  benefice,  and  not  being 
licensed  according  to  this  act  to  be  absent 
therefrom,  nor  having  any  lawful  cause  of 
absence  therefrom,  does  not  sufficiently  re> 
side  on  the  same  respectively,  it  shall  be 
lawful  for  such  bishop  to  issue,  or  cause  to 
be  issued,  a  monition  to  such  spiritual  per^ 


son  forthwith  to  reside  therein,  and  perform 
the  duties,  &c.,  and  to  make  a  return  to 
such  monition  within  a  certain  number  of 
days  after  the  issuing  thereof,  so  that  in 
every  such  case  there  shall  be  thirty  days 
between  the  time  of  delivering  such  moni- 
tion to  such  spiritual  person,  or  leaving  the 
same  at  his  then  usual  or  last  place  of 
abode,  or  if  not  there  to  be  found,  with  the 
officiating  minister  or  one  of  the  church- 


be  by  delivery  to  the  incumbent,  or  b^  leaving  it  at  his  then  usual  or  last  place  of  abode,  or  if 
not  there  to  be  found,  with  the  officiating  minister  or  one  of  the  churchwardens,  and  also  by  de- 
livering a  co(  y  thereof  at  tlie  house  of  residence  belonging  to  the  benefice.  The  incumbent  wss 
last  in  the  parish  in  1831,  when  he  resided  in  tlie  vicarage-iiouse ;  his  subsequent  residence  was 
unknown,  but  his  dsughter  remained  in  the  pariith ;  and  the  officiating  minister  being  himself  the 
sequestrator,  it  wasA^/f^,  that  thedehvcry  of  acopy  of  the  monition  at  the  vicarage-house  was 
a  sufficient  service  within  the  meaning  of  the  suture. 
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TTie  case  tBen  set  forth  the  following  statement  of  the  service  of  the  monitioB.t — 
**  Thomas  Baker  was  derk  of  the  parish  of  Boslam,  and  lived  in  the  parish;  the 
last  time  he  saw  Mr.  Kiiwick,  the  vicar,  at  the  vicarage-house,  was  at  MichaeU 
mas,  1831,  but  he  had  been  absent  before  that;  that  was  the  house  where  he 
resided  when  he  came  to  the  parish.  His  daughter  lived  ia  the  vicarage-house 
before  he  went  away  and  after  he  went  away;  she  afterwards  went  into  lodg- 
ings, and  lived  in  a  lodging  about  100  yards  from  the  vicarage-house,  where  a 
copy  of  the  monition  was  served ;  and  she  lived  at  the  vicarage-house  at  the  time 
of  the  trial  of  the  cause.  Mr.  Kihmck  never  kept  a  servant ;  his  daughter  was  his 
servant;,  a  servant  girl  used  to  wait  on  her.  About  a  week  before  the  mo- 
nition was  served,  Mr.  HowCr  who  had  been  .some  years  curate  of  the  parish, 
directed  Baker  to  make  inquiries  of  Miss  KUwick  where  her  fetther  was.  Baker 
^so.  but  could  get  no  information  from  her;  and  he,  Baker,  did  not  know 
>vhere  Mr.  Kiiwick  was.  About  a  week  after  that.  Baker  was  directed  by 
Mr.  Howe  to  serve  a  copy  of  the  monition,  and  to  lay  it  in  the  vicarage-house. 
He  took  it  accordingly  to  the  vicarage-house  on  the  31st  of  JojMuxry,  1832, 
and  laid  it  on  the  mantel-place  in  the  front  parlour,  which  was  the  room  that 
Mr.  Kiiwick  generally  abided  in  when  he  was  in  the  parish.  He  put  it  there 
that  Mr.  Kiiwick  or  his  daughter  might  see  it  if  they  came  there.  The  front 
door  of  the  house  was  open,  and  nobody  kt  Baker  in.  He  could  not  say 
whether  there  were  any  chairs  or  tables  in  the  room.  A  fisherman's  family 
were  in  the  Louse,  and  they  occupied  the  back  parlour.  Baker  did  not  go 
again  to  see  if  it  had  been  taken  by  any  body.  On  the  same  day  that  Baker 
served  the  noonition,  he  made  a  memorandum  as  follows: — '  Tuesday,  January 
3l8t,  1832,  at  three  o'clock  in  the  afternoon,  I  delivered  the  duplicate  of  this 
monition  at  the  vicarage  house  of  this  parish ;  witness  my  hand. '  The  seques- 
tration was  read  in  the  church,  and  stuck  up  at  the  church  door,  on  the  10th  of 
AprU,  1832." 

The  question  for  the  opinion  of  the  Court  was,  whether  the  monition  had 
been  duly  served  on  W,  Kiiwick,  If  the  Court  were  of  opinion  that  the  mo- 
nition had  been  duly  served,  the  verdict  which  was  found  for  the  avowant  was 
to  be  set  aside,  and  a  verdict  for  4/.  As,  to  be  entered  for  the  plaintiff;  but  if 
the  Court  was  of  a  contrary  opinion,  the  verdict  for  the  avowant  was  to  stand* 
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'wardens,  and  also  a  copy  theieaf  at  the 
bouae  of  residence,  if  any  such  there  be, 
belonging^  to  such  benefice. 

Section  63  enacU,  That  it  shall  be  lawful 
for  the  bishop,  and  he  is  hereby  required, 
subject  to  the  several  restrictions,  &c.  to  ap- 
point to  every  curate  such  salary  as  is  al- 
lowed and  specified  in  this  act;  and  every 
licence  to  be  granted  to  a  stipendiary  curate 
under  this  act  shall  contain  and  specify  the 
amount  of  the  salary  allowed  by  the  bishop 
tothecoiate;  such  licence,  or  any  copy  of 
the  regirtry  thereof,  signed  by  the  registrar 
of  the  diocese  or  his  deputy,  shall  be  evi- 
dcDoe  of  the  amount  of  the  salary  so  ap- 
pointed to  any  curate,  in  all  courts  of  law 
or  equity;  and  in  case  any  difference  shall 
ari«e  between  any  rector  or  vicar,  or  person 
holding  any  benefice,  and  his  curate,  touch- 
ing such  stipend  or  allowance,  or  the  pay- 
ment thereof,  or  ibe  arrears  thereof,  the 
biihop,  on  complaint  to  him  made,  may  and 
ihall  summarily  hear  and  determine  the 


same;  and  in  case  of  wilful  neglect  or  re- 
fusal to  pay  such  stipend,  salary,  or  al- 
lowance, or  the  arrears  thereof,  he  shall 
be  and  is  hereby  empowered  to  psoceed  by 
tnonition  and  sequestration  to  sequester 
the  profttB  of  the  benefice  for  and  until 
payment  of  such  stipend  or  allowance,  or 
the  arrears  thereof. 

Sec.  75. — That  in  all  cases  where  pro- 
ceedings under  this  act  are  directed  by  mo- 
nition and  sequestration,  such  monition 
shall  issue  under  the  band  and  seal  of  the 
bishop,  and  being  duly  served,  shall  be  re- 
turned, with  a  certificate  of  service,  into 
the  regis::ry  consistorial  court  of  such 
bishop,  and  thereupon  it  shall  be  competent 
to  the  party  mentioned  to  show  cause,  by 
aflSdavit  or  otherwise,  as  the  case  may  re- 
quire, against  the  sequestration  issuing,  and 
unless  sufficient  cause  be  shown  to  the  con- 
trary, the  sequestration  shall  issue  under 
the  £eal  of  the  said  consistorial  court. 
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€om.  PUoK        ^*  H*  WatBon. — ^The  service  of  the  monition  Ib  in  the  foim  required  by  the 
Omm       ^w«»^-*w^^  section  of  57  G.  3,  c.  99,  for  the  vicarage-honse  was  the  last 
ft.  place  of  the  incumbent's  abode.      No  information  could  be  obtained  from 

CoBDBK.  fD^Q  daughter  as  to  any  other  place  of  abode  which  her  fiather  then  had;  and 
the  fact  of  her  subsequent  return  to  the  vicarage  shows  that  the  possession  of 
it  was  not  abandoned.  At  all  events  the  third  mode  of  service  pointed  out  in 
the  statute  has  been  foUowed,  as  the  sequestrator  had  himself  the  original  mo- 
nition, and  a  copy  was  left  at  the  house  of  residence  belonging  to  the  benefice. 
The  seventjf 'fifth  section  empowers  the  bishop  to  issue  a  writ  of  sequestration 
after  the  monition  shall  be  certified  to  be  dviy  served;  and  the  fact  of  the 
issuing  of  the  writ  clearly  shows  that  the  Ecclesiastical  Court  was  satisfied 
that  there  had  been  a  legal  service  of  the  monition.  That  being  so,  this  Court 
will  not  now  interfere,  for  it  is  not  inconsistent  with  the  principles  of  justice,  to 
suppose  that  a  monition,  when  left  at  the  domicile  of  the  vicar,  is  a  due  service, 
itiiccording  to  the  practice  of  the  Ecclesiastical  Court.  The  Court  cannot,  there- 
fore, say  that  the  service  is  so  contrary  to  natural  justice  as  to  render  the  pro- 
ceedings void,  as  was  held  by  Lord  Tenterden,  C.  J.,  in  Becquet  v.  M*Carthy{h), 
The  same  prmciple  is  to  be  found  in  Buchanan  v.  Rucker(c),  and  Douglas  v. 
Forrest  (d).  If  it  were  necessary  to  show  that  the  service  was  according  to  the 
practice  of  the  Ekxlesiastical  Court,  the  books  of  authority  upon  that  subject 
prove  that  the  proceedings  have  been  strictly  regular.  2  Bum's  EccL  Law^ 
title,  CUation,  218;  ib.  48.     Gibson's  Codex,  1003,  2nd  ed. 

Piatt,  contr<jt,~^Th.e  precedents  in  the  ecclesiastical  courts  should  have  been 
given  in  evidence,  to  show  that  this  citation  was  duly  served.  The  cases  cited 
are  not  iq)plicable,  because  they  relate  to  the  acknowledgments  of  the  judg- 
ments of  foreign  courts.  The  object  of  a  monition  is  to  bring  notice  to  the 
party  that  proceedings  are  taken  against  him.  In  Cupel  v.  Child  (e),  the 
Court  refused  to  enforce  the  proceedings,  because  the  party  had  not  an  oppor- 
tunity of  being  heard.  Here  the  incumbent  had  not  been  in  the  parish  since 
1831,  and  therefore  the  same  objection  arises.  The  plaintiff  and  defendant, 
both  daim  in  hostility  to  the  vicar ;  and  if  this  were  the  common  case  of  an 
ejectment  between  immediate  parties,  such  a  service  of  the  declaration  in  eject- 
ment would  be  insufficient. 

As  to  the  statute,  the  twenty-sixth  section  only  applies  to  cases  of  non-resi- 
dence ;  and  the  directions  there  given,  are  not  applicable  to  proceedings  taken 
upder  ^efifty^third  settion. 

TiNDAL,  C.  J.— -This  question  comes  before  us  on  a  precise  issue  which  is 
raised  upon  the  record,  namely,  whether  this  monition  was  duly  served  on 
Wm.  KilwiekP  We  may  arrive  at  a  decisioi.  without  entering  into  many  of 
the  arguments  which  have  been  advanced  ;  for  it  seems  to  me,  that  it  depends 
entirely  upon  the  construction  of  the  statute.  I  will  first  refer  to  the  seventy- 
fifth  section  (/). — [His  lordship  read  the  section.] 

It  is,  therefore,  a  condition  precedent,  that  the  monition  shall  be  duly  served 
before  the  issuing  of  sequestration.  Now,  the  twenty-sixth  section  directs  the 
mode  in  which  a  monition,  requiring  a  spiritual  person  to  reside  on  his  benefice, 
shall  be  served ;  and  if  we  find  the  statute  condescending  to  point  out  a  parti* 


2  6.  &  Ado.  959  (e)  2  Cr.  &  J.  558. 

9  East.  192.  (/)  See  anu,  p.  7. 

(c/)  4  Bing.  686. 


Park,  J. — A  clergyman  is  required  to  reside  on  his  benefice,  and  the  statute 
<lirect8  a  monition  to  be  left  at  his  usual  or  last  place  of  abode  ;  and  I  am  of 
opinioQ  that  the  vicarage-house  must  be  taken,  in  the  present  case,  to  be 
the  Qsoal  place  of  abode  of  Mr.  Kilwick.  He  resided  in  the  house  when 
Ik  was  last  seen  in  the  parish,  in  1831 ;  and  there  is  no  evidence  that  he 
had  anj  other  place  of  abode.  That  seems  to  me  to  be  sufficient.  But  in  a 
subsequent  part  of  the  clause  it  is  said,  that  if  the  party  cannot  be  found 
there,  that  the  monition  shall  be  left  with  the  officiating  minister,  or  one  of 
the  churchwardens,  and  also  a  copy  thereof  be  left  at  the  house  of  residence 
belonging  to  the  benefice.  Now  it  appears  that,  although  there  were  persons 
residing  at  the  house,  there  was  a  room  which  they  did  not  occupy ;  and  it 
might  fiurly  be  presumed  that  the  vicar  would  return.  What  then  was  to  be 
done  ?  The  officiating  minister,  being  himself  the  sequestrator,  had  the  ori- 
ginal monition  in  his  possession,  and  delivered  a  copy  to  the  clerk,  who  left 
It  at  the  house  of  residence  belonging  to  the  benefice.  I  am  therefore  of 
opinion  that  the  monition  has  been  duly  served. 

Vauohan,  J. — ^Upon  this  occasion  we  have  not  been  assisted  by  civilians 
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colar  mode  of  service,  I  can  see  no  reason,  upon  principle,  why  the  same  mode  dm.  Pleot. 
d  service  should  not  be  adopted  in  all  cases  of  monition  and  sequestration,  Okeex 
e^iedally  as  we  find,  in  the  seventy-Jifth  section,  that,  in  ail  cases  where  pro- 
ceedings under  the  act  are  directed  by  monition  and  sequestration,  such  moni- 
tion, being  dufy  served,  shall  be  returned,  with  a  certificate  of  service,  into  the 
Bishop's  Court  *,  at  least,  some  good  reason  should  be  shown  why  this  con- 
struction should  not  be  adopted.  Then  the  twentg-sUth  section  points  out  three 
distinct  modes  by  which  the  monition  may  be  served :  first,  by  actual  delivery 
of  the  monition  to  the  incumbent :  secondly,  by  leaving  it  at  his  then  usual  or 
last  place  6i  abode ;  or,  thirdly,  if  he  is  not  to  be  found,  by  leaving  the  moni- 
tion with  the  officiating  minister  or  the  churchwarden,  and  a  copy  of  it  at  the 
house  of  residence  belonging  to  the  benefice.  It  is  not  pretended,  that  there 
ifas  any  actual  deUvery  of  the  monition  ;  and  it  may  be  somewhat  difficult  to 
say  that  the  vicarage-house  was  the  incumbent's  then  usual  or  last  place  of  abode. 
However,  as  there  is  no  evidence  that  he  had  any  other  place  of  abode,  I  am 
not  prepared  to  say  that  the  service  has  not  been  sufficiently  brought  within 
the  second  mode  of  service  which  the  statute  points  out ;  but  that  the  third 
species  of  service  has  been  complied  with,  I  have  no  doubt.  There  is  evidence 
that  the  incumbent  could  not  be  found,  for  his  daughter  was  applied  to  by  the 
derk.  and  she  could  give  no  information  as  to  where  her  father  was.  The  clerk 
was  therefore  driven  to  the  house,  where  he  left  a  copy  of  the  monition.  And 
as  Mr.  Howe,  the  officiating  minister,  is  the  sequestrator  and  the  person  who 
delivers  the  copy  to  the  clerk,  a  copy  could  not  be  delivered  to  the  officiating 
minister.  The  evidence  clearly  shows  that  this  was  a  vicarage,  and  that  the 
incmnbent  resided  in  the  house  when  he  was  in  the  parish,  and  also  that  his 
daughter  resided  there,  at  the  time  of  the  trial,  which  shows  that  the  possession 
vas  not  abandoned.  Under  these  circumstances,  why  are  we  to  say  that  the 
Ticanige  is  not  the  house  of  residence  belong^g  to  the  benefice  ? 

I  am  therefore  of  opinion,  that  the  mode  of  service,  required  by  the  act  of 
Pailiament,  has  been  complied  with,  and  our  judgment  must  be  for  the 
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Com.  Pleat,    -who  are  conversant  with  the  practice  of  serving  monitions ;  but  1  think  that 
OnzEM        the  form  of  service,  required  by  the  statute,  has  been  complied  with  as  nearly 
v>  as  the  circumstances  of  the  case  would  permit.     Personal  servipe  of  the  moni- 

tion was  out  of  the  question ;  and  the  officiating  minister  being  the  seques- 
trator, he  had  the  original  in  his  possession,  and  he  delivered  a  copy  to  the 
clerk,  who  left  it  at  the  vicarage-house.  I  should  have  been  better  satisfied^ 
if  the  monition  had  been  left  with  one  of  the  churchwardens  ;  but,  under  the 
circumstances,  I  agree  that  the  service  was  sufficient. 

BosANQUET,  J. — I  am  of  opinion  that  the  monition  was  duly  served  in  pur- 
suance of  the  seventy-fifth  section  of  the  statute.  That  section  speaks  of  the 
monition  being  "  duly  served ;"  but  no  explanation  being  given  as  to  the 
meaning  of  these  words,  we  are  warranted  in  interpreting  the  statute  by  itself,, 
by  calling  in  aid  the  twenty-sixth  section,  which  speaks  of  various  modes  of 
serving  a  monition  to  require  residence.  There  could  be  no  personal  service 
in  this  case ;  but  I  am  disposed  to  think  that  the  vicarage-house  was  the  last 
place  of  the  incumbent's  abode.  He  had  resided  there  when  he  was  last  in  the 
parish,  and  no  other  residence  could  be  found.  But  as  the  incumbent  was  ab- 
sent, the  monition  was  properly  in  the  hands  of  the  officiating  minister,  and  a 
copy  was  left  at  the  vicarage-house;  therefore  the  third  mode  of  service^ 
pointed  out  by  the  statute,  was  undoubtedly  followed. 

Judgment  for  the  plaintiff. 


AprU  2Ut. 


MeGGS  v.  BlNNS. 


The  Court  TX^ILDE,  Seijt.  obtained  a  rule,  calling  upon  the  plaintiff's  late  attorney,  to 

rn"«OTn?jMo**  ^^^'^  ^"^^^  ^^y  ^^  sliould  not  repay  the  plaintiff  a  sum  of  9/.  6*.  6rf., 

repay  hi*  client  which  the  plaintiff  had  been  compelled  to  pay,  under  the  following  circum- 

expnidfd"bjr'^  Stances : — ^The  plaintiff  engaged  the  attorney  to  take  proceedings  against  the 

him  in  c«i»e-     defendant,  to  recover  a  sum  of  money,  and,  on  the  5th  of  September,  1835,  a 
quenceofthe  ,  .  .    .  .  ,    ,      ,         ,       i      .ir»      «-        .     «       . 

attorney*!  al-      capuu  was  sued  out,  and  the  wnt  was  lodged  at  the  sheriff  s  office,  m  South- 

mice  "ttnlcm      ompton,  with  instructions  that  the  defendant  should  be  arrested.    The  writ  was 

the  nq^lii^nce    not  enforced ;  but,  on  the  20th  of  October,  the  defendant  took  out  a  summons 

unequWocally     before  a  judge  at  chambers,  which  was  attended  by  the  plaintiff's  attorney, 

estoblisbcd.        and  the  judge  made  an  order,  which  directed  that  all  farther  proceedings 

should  be  stayed,  on  payment  of  the  debt  and  costs.     The  plaintiff's  attorney, 

on  the  evening  of  the  same  day  that  this  order  was  made,  communicated  vnth 

the  under-sheriff  by  letter,  and  requested  to  know  the  amount  of  his  costs,  and 

he  received  an  answer  from  the  under-sheriff  by  return  of  post. 

On  the  4th  Nov,,  the  defendant  was  arrested  under  the  capias,  and  it  appear- 
ing that  the  debt  and  costs  had  been  paid  on  Saturday,  the  31st  Oct.,  a  judge  at 
chambers  ordered  the  bail-bond,  which  had  been  given  to  the  sheriff,  to  be 
cancelled,  and  that  the  plaintiff  should  pay  the  defendant  the  costs  incurred  by 
reason  of  the  arrest.  The  above-mentioned  sum  of  9/.  Ss.  6d,  was  the  amount 
of  the  costs  which  thb  plaintiff  had  been  thus  compelled  to  pay. 

KeUy  shewed  cause. — ^The  plaintiff's  attorney  was  not  guilty  of  any  negli- 
gence*    If  there  were  negligence,  it  lay  with  the  under-sheriff,  or  rather  with 
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tkt  defendant  himadf,  'wbo  oogbt  to  have  taken  care  that  the  writ  was    Com*  Plena, 

countermaiuled,  Sekeibd  ▼.  Fairbain  (a),  where  it  is  said,  bj  Eyre,  C.  J., 

*'  The  plaintiff  ought  not  to  have  trusted  to  a  countermand  of  the  writ  by 

the  defendaotB*  but  to  have  obtained  it  for  himself  by  his  own  diligence.     It        Bimks. 

appears  that  the  plaintiff  has  been  the  occasion  of  all  the  inconvenience  which 

he  has  suffered,  for  having  made  it  necessary,  in  the  first  place,  by  his  neglect 

to  pay  a  just  debt,  that  the  writ  should  be  sued  out ;  he  did  not  prevent  its 

consequences,  by  taking  the  countermand  into  his  own  hands/'    Nor  could  the 

defendant  have  been  entitled  to  bring  an  action  to  recover  damages,  sustained 

by  reason  of  the  arrest.  Gibson  v.  Charters^  (b),  Page  v.  Wipie  (c).  Silver^ 

^Ides  V.  Bowley  (J), 

Ihmpas,  Seijt.,  in  support  of  the  rule. — ^The  cases  cited  are  not  in  point 
with  the  present ;  for  they  were  decided  as  between  the  plaintiff  and  defendant 
in  the  action.  Here,  in  consequence  of  the  negligence  of  the  attorney,  in  not 
countermanding  the  writ,  his  client  has  been  compelled  to  pay  a  sum  of  money. 
By  the  judge's  order,  the  proceedings  were  stayed ;  and  it  was  the  duty  of  the 
l^laintiff^s  attorney  to  take  care  that  the  order  was  not  disobeyed. 

TiNDAL,  C.  J. — ^We  must  see  that  there  has  been  some  g^oss  negligence  on 
the  part  of  the  attorney,  to  induce  us  to  interfere  in  this  summary  manner.  If 
any  doubt  exists  on  this  point,  the  plaintiff  must  bring  the  question  before  a 
jury.     We  think  there  is  no  such  clear  evidence  of  negligence  in  this  case. 

The  action  was  commenced  by  a  bailable  writ,  which  was  issued  in  Septem" 
her,  and  a  considerable  time  having  elapsed  before  it  was  executed,  the  defen- 
dant, on  the  20th  of  October,  took  out  a  summons  for  an  order,  to  stay 
proceedings,  on  payment  of  the  debt  and  costs.  An  order  to  this  effect  was 
accordingly  made ;  but  the  proceedings  were  not  stayed  on  the  making  of  the 
order,  bat  on  the  payment  of  the  debt  and  costs.  The  question  is,  whether 
any  thing  occurred  afterwards  which  clearly  proves  neghgence  on  the  part  of 
the  plaintiff's  attorney.  Now  the  costs  were  not  paid  until  the  31st  of  October; 
the  writ  had  already  been  placed  in  the  hands  of  the  sheriff,  anid  the  attorney 
wrote,  on  the  20th  of  October,  to  ascertain  the  amount  of  the  under-sheriff's 
costs.  The  plaintiff's  attorney  could  not  know  at  that  time  whether  the  de- 
fendant would  pay  the  debt  and  costs,  and  therefore  he  was  not  bound  to 
request  the  under-sheriff  not  to  arrest  the  defendant;  for  the  proceedings 
taken  before  the  judge  might  have  been  a  mere  stratagem  to  delay  the  plain- 
tiff. 'Rie  debt  and  costs  being  paid  on  the  3 1st  of  October,  it  does  not  appear 
that  the  attorney  knew  who  the  oflBcer  was  who  held  the  warrant ;  and  the  1st 
of  November  felling  on  a  Sunday,  if  the  attorney  had  written  to  the  under-sheriff 
on  the  2nd  of  November,  who  could  say  that,  under  such  circumstances,  the 
writ  could  be  countermanded  before  the  4th  of  November  ? 

There  is,  therefore,  no  such  clear  negligence  shown,  as  to  entitle  the  plain- 
tiff to  thi«  summary  remedy ;  he  may  take  the  case  to  a  jury,  if  he  chooses  to 
do  so,  but  I  doubt  whether  he  would  succeed  in  obtaining  a  verdict.  It  was 
ah  easy  matter  for  the  defendant  to  have  asked  for  a  protection  from  arrest, 
which  he  might  himself  have  sent  to  the  under-sheriff.     After  the  order  was 

(0)  1  Boi.  k,  p.  38^  (cO  1  B.  Moore,  92.     See  also  Umu  v. 

(/»)  2  Bos.  &  P.  129.  Mortis^  2  Cr.  &  M.  712. 

(r)  3  £a:it,3M. 
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Com.  Pica*,  made,  neither  the  plaintiff  or  his  attorney  took  any  step  ;  and  if  there  was  any 

jTJ^^^'  negligence,  the  defendant  was  himself,  at  least,  a  sharer  in  it. 

V.  The  other  judges  concmred. 

^'^"•-  Rule  discharged,  with  costs. 


AprUTlth. 


Powell  v.  Horton. 


was  miide'i^^  /^ASE,  The  declaration  stated,  that  on,  &c.,  in  consideration  that  the  plain- 
the  Bale  of  a  tiff,  at  the  request  of  the  defendant,  would  buy  of  defendant  a  certain 

of  "  A'coll  "it  ^  quantity,  to  wit,  seventy-five  barrels  of  pork,  at  53«.  per  barrel,  payable  by 
^***Xr'***  .  bill  at  three  months,  less  three  months  discount,  and  fourteen  days  for  deli- 
appcared  by  the  very :  defendant  promised  plaintiff  that  the  said  quantity  of  pork  was  then, 
merolmiiuffnen  P^^^  ^^  ^  certain  description,  kind,  and  quality,  to  wit,  mess  pork  of  Scati 
that  Scott  &  and  Co.  Averment,  that  the  plaintiff,  relying  on  the  said  promise  of  the  de- 
Jwncd^to  me!"*  fendant,  did  then  buy  the  said  quantity  of  pork  of  the  defendant,  upon  the 
pare  and  roa-  terms  aforesaid,  and  then  paid  Lim  for  the  same  at  the  rate  and  in  manner 
ofaiuperior  aforesaid;  and  that  the  said  quantity  of  pork  was  afterwards,  to  wit,  at  the 
quality,  which  expiration  of  the  said  period  of  fourteen  days,  delivered  by  the  defendant  to 
preroiuin  In  the  the  plaintiff,  yet  the  defendant,  contriving  and  fraudulently  intending  to  in- 
th*t*ih 'w'^'  jure  the  plaintiff,  did  not  perform  or  regard  the  said  promise  so  by  the  de- 
ranty  vaa  not  fendant  made  as  aforesaid,  but  thereby  craftily  and  subtilly  defrauded  the 
SlTiiff^pof k"**"  pl^tiff  "^  this,  to  wit.  that  the  quantity  of  pork  so  sold  and  delivered  as 
which  had  aforesaid,  was  not,  at  the  time  of  such  promise  or  delivery,  of  the  description, 

through^he        kind,  and  quality  aforesaid,  but,  on  the  contrary  thereof,  was  other  pork,  of 
hands  of  &*<»/<    a  different  and  inferior  description,  kind,  and  quality, — ^that  is  to  say,  un- 
Mgnoni,  and  *     messed,  and  not  pork  of  Scott  and  Co.,  and  worth  less  to  plaintiff  by  a  large 
which  bore        g^jm  Qf  money,  to  wit,  the  sum  of  100/.,  than  the  like  quantity  of  pork  of  the 
mark ;  but  that  description,  kind,  and  quality,  promised  by  the  defendant,  as  aforesaid,  would 
ofTheir'miinu.    ^^®  been;  whereby  the  plaintiff  had  not  only  lost  and  been  deprived  of  the 
facture:  IlOd^  benefit  and  advantage  which  might  and  otherwise  would  have  accrued  to  him 
theeridence  of  ^^  t^®  *^d  purchase  and  from  the  possession  of  such  quantity  of  pork  of  the 
the  mercantile    description,  kind,  and  quality,  promised  by  the  defendant  as  aforesaid,  but 
peilyTeoeiTed.    also»  relying  on  the  defendant's  promise,  had  been  put  fiiiitlessly  and  without 
advantage  to  a  great  expense  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  &c.,  in  and  about  the  receiving,  warehousmg,  and  keeping  the  said 
pork,  and  in  and  about  the  endeavouring  to  sell  and  dispose  of  the  same. 

Pleas — ^First,  non  assumpsit;  secondly »  that  the  pork  so  delivered  to  the 
plaintiff,  was  mess  pork  of  Scott  and  Co.;  conclusion  to  the  country,  and 
issue  joined  on  both  pleas. 

At  the  trial  before  Tindal,  C.  J.,  at  the  London  sittings  after  Trinity  Term* 
the  following  facts  were  in  evidence  s — ^the  defendant,  who  was  an  Irish  pro- 
vision merchant,  sold  the  plaintiff  seventy-five  barrels  of  pork,  and  the  fol- 
lowing sold  note  was  made  out  by  the  factor  who  transacted  the  bargain  on 
behalf  of  the  defendant—''  London,  15  August,  1834.  Sold  Mr.  H.  Powell,  for 
account  of  Mr.  jB.  Horton,  Scott  8f  Co.'s  seventy-five  barrels  of  mess  pork,  at 
53«*  per  barrel,  ex  Vine,  payable  by  bills  at  three  months,  less  three  months 
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diecount  and  14  days  for  a  delivery."    The  seventy-five  barrels  was  a  parcel    €om,  Pka». 
of  a  consignment  of  pork  from  Messrs.  Scott  &  Co. ;  and  the  plaintiff's  clerk       p^^,. 
was  shown  all  the  barrels,  and  took  a  sample  of  the  article  before  the  contract  r. 

was  made,  and  the  factor  said  he  could  not  offer  it  as  prime  mess  pork.  HoaToir, 
After  the  pork  was  delivered,  it  proved,  on  examination,  to  be  of  an  inferior 
quality  to  the  sample,  and  the  plaintiff  ascertained  that  the  seventy-five  barrels 
were  not  prepared  or  manufactured  by  Scott  &  Co.,  but  that  they  were  only 
the  consignors  of  the  pork ;  and  although  the  brand  of  Scott  &  Co.  was  upon 
the  barrels,  there  was  also  a  brand  of  the  letter  W,  which  was  the  mark  of  the 
manufEuiturer  of  the  pork,  from  whom  Messrs.  Scott  &  Co.  had  received  it.  It 
was  proved  that  Scott  &  Co.  were  accustomed  to  prepare  pork  for  the  market, 
and  that  in  consequence  of  their  pork  being  cut  and  packed  in  a  particular  man- 
ner, it  fetched  a  premium  of  2«.  6<f.  per  barrel.  Two  brokers  were  examined, 
after  objection  being  made  to  their  evidence  by  the  defendant's  counsel,  who 
stated  that  they  should  have  understood  the  contract  to  mean  that  the  pork 
which  was  sold  was  of  Scott  &  Co.'s  manufacture,  and  not  merely  that  it  had 
passed  through  their  hands. 

Ihe  plaintiff  had  apprised  the  defendant  of  the  inferiority  of  the  pork  on  the 
5th  (A  September,  and  requested  him  to  take  it  back  again,  and  a  correspondence 
took  pkce  between  the  parties  with  a  view  to  effect  an  arrangement  of  the  dis- 
pute; but,  in  November,  the  plaintiff  sold  the  pork  by  auction,  and  the  pork-nuir- 
ket  having  in  the  mean  time  fallen,  and  the  pork  becoming  of  a  worse  quality 
by  the  delay,  a  loss  of  70/.  was  sustained,  being  the  difference  between  the  cost 
price,  and  the  price  obtained  on  the  resale.  The  learned  judge  said  he  was 
of  opinion  that  the  meaning  of  the  contract  was  that  the  pork  was  to  be  of 
^eott  &  Co's  manufacture;  tlie  jury  found  a  verdict  for  the  plaintiff,  da- 
nuiges  70/.  subject  to  leave  reserved  to  the  defendant's  counsel  to  move  for  a 
nonsuit,  or  new  trial,  or  to  reduce  the  damages  to  the  amount  of  2^ .  ^,  per 
bernl. 

Craweli  having  obtained  a  rule  nisi  accordinglyi 

Bompas,  Seijt.,  shewed  cause. — ^This  was  a  warranty  that  the  pork  should 
be  of  the  manufacture  of  Scott  &  Co.  In  the  case  of  Shepherd  v.  Kain  (a), 
where  an  advertisement  for  the  sale  of  a  ship,  described  her  as  a  copper»> 
fiistened  vessel,  adding  that  the  vessel  was  to  be  taken  with  all  faults  without 
any  allowance  for  any  defects  whatsoever,  and  it  appeared  that  she  was  only 
partiaUy  copper-fastened:  it  was  held  that,  notwithstanding  the  words  with  all 
faolts,  &c.,  iHie  vendor  was  liable  for  a  breach  of  the  warranty;  and  it  was  said, 
by  the  Court,  *'  that  all  faults  must  mean  with  all  faults  that  it  may  have,  con- 
sistently with  its  bemg  the  thing  described."  The  circumstance  of  a  sample 
having  been  shewn  to  the  plaintiff's  clerk,  does  not  make  any  difierence. 
Jtmet  V.  Bowden  {b)  is  a  stronger  case  than  the  present  upon  that  point.  In 
Gardiner  v.  Gray,  (c)  where  a  sample  of  silk  had  been  shown.  Lord 
EUenborough,  C.  J.  said,  **  The  sample  was  not  produced  as  a  warranty  that 
the  bulk  corresponded  with  it,  but  to  enable  the  purchaser  to  form  a  reasonable 
judgment  of  the  commodity.  I  am  of  opinion,  however,  that,  under  such  cir- 
cumstances, the  purchaser  has  a  right  to  expect  a  saleable  article  answering  to 
description  in  the  contract."     Here  the  phuntiff  was  entitled  to  receive  pork 

(a)  5  B.  Jt  Aid.  400.  (6)  4  Taunt.  847.  (c)  4  Camp.  144. 
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Cmn>.  PUa$.  tsi  the  manu&cture  of  Scott  and  Co.,  which  was  of  more  Yttlae  in  the  market 
Powell  ^^^°^  other  pork  of  a  similar  description.  The  evidence  clearly  establishes  this  to 
be  the  true  meaning  of  the  contract,  and  it  was  not  satisfied  by  the  delivery  of 
pork  which  had  merely  passed  through  the  hands  of  Scott  &  Co.  as  Actors. 
The  brand  of  Scott  &  Co.  being  on  the  barrels  is  an  additional  fact  to  shew 
that  it  was  held  out  that  the  article  was  of  their  manufacture*  As  to  the  ob* 
jection  that  the  resale  was  delayed  for  too  long  a  period,  the  answer  is,  that 
the  jury  have  found  it  took  place  within  a  reasonable  time :  and  they  came  to 
that  conclusion,  because,  whilst  the  correspondence  was  going  on,  it  was 
supposed  that  an  arrangement  would  have  been  efiected,  and  that  a  sale  <^ 
the  goods  would  not  be  necessary. 

CresmeU  and  Wtgktnum  contrit.  This  question  must  be  determined  upon 
the  state  of  the  pleadings,  and  the  defendant  has  proved  the  issue  taken 
on  the  second  plea*  viz.  that  the  pork  delivered  to  the  plaintiff,  was  mess  pork 
of  Scott  and  Co. 

The  issue  is  not  whether  the  article  was  of  the  manuiacttire  of  Scott  and  Co., 
but  whether  it  bond  fide  came  out  of  their  custody*  bearing  their  brand.  The 
evidence  has  completely  established  that  it  did;  and  a  feuitor  cannot  be  sup- 
posed to  give  a  warranty  that  articles  are  manufactured  by  the  parties  whose 
brands  are  affixed  to  them.  Such  a  rule  would  bear  very  hard  upon  factors  in 
the  transaction  of  their  business.  IBosanquet,  J.  If  I  buy  a  gross  of  Bra' 
tnak'i  locks,  am  I  not  entitled  to  receive  locks  of  his  manufacture  ?]  If  Bramak 
had  adopted  other  locks  as  his  oifkk,  the  contract,  as  between  the  buyer  and 
the  factor,  would  be  satisfied  by  the  dehvery  of  such  locks,  especially  if  the 
buyer  had  an  opportunity  of  inspecting  them.  So  here,  Scott  and  Co.  by 
affixing  their  brand  to  the  barrels,  adopted  the  article  and  sent  it  out  to  the 
world  as  Scott  &  Co/s  pork.  The  pork  was  not  sold  as  being  prime  mess  pork, 
and  the  badness  of  the  quality  of  the  article  would  not  give  the  pliuntiff  any 
right  of  action.  It  could  not  be  imported  into  the  contract  that  the  defendant 
warranted  the  pork  to  be  of  the  manufiactnre  of  Scott  &  Co.,  and  the  evidence 
which  was  received  was  inadmissible,  for  no  general  usage  of  trade  was  proved; 
but  witnesses  merely  expressed  opinions  as  to  the  articles  which  they  should 
have  expected  to  receive,  under  such  a  contract.  The  subject  of  warranties 
was  much  discussed  in  Gray  v.  Cos,  (d)  and  the  rule  which  is  there  laid  down, 
by  Lord  Temterden,  C.  J.,  is,  that  if  a  person  sells  a  commodity,  for  a  parti- 
cular puipose,  he  must  be  understood  to  warrant  it  reasonably  fit  and  proper 
for  such  purpose;  so  here,  the  pork  which  was  purchased  reasonably  answered 
the  description  given  of  it  as  mess  pork  of  Scott  and  Co.  Jones  v,  Bowdem(e) 
was  a  case  in  which  fraud  was  an  ingredient.  No  case  goes  further  than  that 
in  importing  a  warranty  into  a  contract,  and  Gibbe,  J.  dififered  from  the  rest 
of  the  Court,  which  depreciates  its  value  as  an  authority. 

As  to  the  amount  of  damages,  the  plaintiff  was  bound  to  have  proceeded  to 
a  resale  as  soon  as  he  discovered  the  defect,  and  at  all  events  more  than  2^.  6d. 
per  barrel  ought  not  to  be  allowed. 

TiNOAL,  C.  J. — I  think  this  rule  cannot  be  supported.  This  is  an  action  on 
a  warranty  on  a  contract  of  a  sale  of  a  quantity  of  pork,  and  the  contract 
stated  in  the  declaration  is  that  the  defendant  sold  the  pork  as  mess  pork  of 

(d)  A  B.St  Cres.  115.  (e)  4  Taunt.  853. 
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ScUt  &  Co.;  the  breach  asaigned  ia  that  it  waa  pork  of  an  inferior  deacription.  Cam.  PleoM. 
and  not  pork  of  ScM  &  Co.,  and  a  precise  issue  is  raised  upon  this  averment.  powbll 
The  question  is  what  is  the  meaning  of  this  warranty?  Both  parties  use  the 
same  words  in  making  the  contract,  but  they  difier  in  the  meaning  which  should 
be  attached  to  them;  and  in  such  cases  either  the  Court,  or  a  jury,  must  deter- 
mine what  in  their  judgment  is  the  true  construction  of  the  contract.  In  the  case 
before  as,  the  plaintiff  says  that  the  meaning  of  the  contract  was  that  he  was  to 
bay  pork  of  the  manufacture  of  Scott  &  Co.;  on  the  other  hand  the  defendant 
contends  that  the  warranty  was  aatisfied  by  supplying  pork  which  came  from 
their  warehouse. 

It  was  proved  that  a  commodity  called  Scott  &  Co.*a  pork  was  known  in  the 
market;  and  a  broker  stated  that  he  knew  the  brands  which  distinguished  pork 
mami£fiu:tared  by  Scott  &  Co.,  frt>m  such  as  had  merely  passed  through  their 
hands;  he  said  that  the  brand  of  Scott  &  Co.  without  the  letter  W  denoted 
that  the  pork  was  of  their  manu£eurture:  and  the  brand  with  the  addition  of 
the  W  riiewed  that  it  only  came  frt>m  their  warehouse.  Now  this  witness 
could  not  have  drawn  this  distinction  if  pork  manufactured  by  Scott  &  Co.  had 
not  been  well  known  in  the  market;  and  it  is  admitted  that  a  commodity 
called  Boat  &  Co's  pork  bore  a  premium  of  28.  6d,  per  barrel,  in  conaequence 
of  it8  being  cut  and  sorted  in  a  particular  manner.  Under  such  circumstances  I 
should  think  that,  without  explanation,  a  warranty  that  the  pork  ahould  be  Scott 
&  Co.'s  pork,  would  mean  that  it  was  pork  manufactured  by  them.  But,  ad- 
mitting the  question  to  be  left  in  doubt,  then  this  must  be  treated  like  all  other 
mercantile  contracts :  and  if  a  doubt  exists  as  to  their  true  construction,  the  usual 
practice  is  to  obU  persons,  who  are  conversant  with  the  usages  of  trade,  to  state 
their  opinion,  su  to  the  true  import  of  the  words  used  in  the  contract.  In  this 
case  iritnesses  ^ere  called,  who  stated  in  the  most  unequivocal  terms  that  they 
should  consider  the  expreaaion  "  Scott  &  Co.'s  pork,"  to  mean  pork  which  was 
of  their  manufiacture.  It  is  true  that  the  declaration  goea  on  to  state  that  the 
foA  was  of  an  inferior  deacription,  and  of  leaa  value  than  pork  of  the  description 
promised  by  the  defendant;  but  it  would  be  too  much  to  aay  that  because  the 
phuntiff  complaina  of  the  conaequencea  of  the  breach  of  a  contract,  that  he 
therefore  gives  up  the  meaning  which  he  attaches  to  the  contract.  If  a  person 
bought  a  picture,  stated  to  be  by  a  celebrated  artist,  the  contract  would  not  be 
satisfied  by  supplying  a  picture  which  had  merely  hung  in  the  artiat's  study ; 
and  if  an  agreement  were  made  to  buy  Bramah'»  locks,  the  purchaser  would 
rapiire  that  they  should  be  of  Bramah*s  manu£Eu:ture.  So  here  the  plaintiff 
was  entitled  under  his  contract  to  demand  pork  which  was  manufactured  by 
Scott  k  Co. 

As  to  the  amount  of  the  damages  it  is  said  that  the  pork  waa  kept  too  long 
by  the  plaintiff  before  it  was  resold,  but  it  appears  that  a  reference  was 
agreed  upon  between  the  partiea,  and  that  from  the  5th  of  September  until  th^ 
24th  of  October,  the  plaintiff  had  reason  to  suppose  that  the  dispute  would  be 
arranged.  Under  these  drcnmstancea  I  am  not  prepared  to  aay  that  the  delay 
was  unreasonable. 

Park,  J. — ^The  declaration  alleges  that  the  pork  which  was  purchased  was 
to  be  of  a  certain  description,  namely,  mess  pork  of  Scott  and  Co.,  and  the 
plea  ia,  ihat  the  pork  which  was  delivered  to  the  plaintiff  was  mess  pork  of 
Scott  and  Co.     It  has  been  contended  that  it  was  not  the  meaning  of  the 
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Com.  Plrai.  contract,  that  the  pork  should  be  of  the  manufacture  of  Scott  and  Co. ;  but  if 
is  a  fact  well  known,  that  provisions  which  are  exported  from  Ireland  differ 
considerably  in  value,  according  to  the  reputation  of  the  brands  whidi  arc 
afHxed  to  the  articles.  In  this  case  I  am  of  opinion  that  it  was  the  meaning 
of  the  contract,  not  that  Scott  &  Co.  were  tlie  mere  consignors. of  the  pork 
which  was  sold,  but  that  they  were  the  manufacturers  of  it.  But  we  will  as- 
sume that  this  was  an  ambiguous  contract,  upon  which  it  was  proper  to  receive 
the  evidence  of  mercantile  men ;  then  the  defendant's  counsel,  by  objecting 
to  the  admissibihty  of  such  evidence,  and  objecting,  at  the  same  time,  to  the 
construction  put  upon  the  contract  by  the  judge,  do  in  fact  reject  the  decision 
of  both  the  judge  and  the  jury,  and  then  appeal  to  this  court.  It  is  clear  that 
somebody  must  decide,  and  whether  the  decision  properly  belongs  to  the  judge 
or  the  jury,  the  question  is  determined  in  favor  of  the  plaintiff.  Then  it  is  said 
that  as  there  was  an  inspection  of  the  goods,  the  defendant  is  thereby  exo- 
nerated, but  Gardiner  \,  Grey(h),  is  an  express  authority  upon  that  point; 
there  it  was  held,  that  if  at  the.  time  of  sale,  a  sample  of  the  goods  is  exhi- 
bited to  the  buyer,  if  there  be  a  written  contract  which  gives  the  goods  a  par- 
ticular description,  that  such  ia  not  a  sale  by  sample,  but  there  is  an  implied 
warranty  that  they  shaU  be  of  a  quality  of  the  denomination  mentioned  in 
the  contract.  This  case  has  been  happily  illustrated  in  the  instances  which 
have  been  put,  of  Bramah  locks,  or  the  pictures  of  a  particular  artist,  and  I 
almost  wish  that  the  rule  had  not  been  granted. 

Vauohan  J. — ^The  question  is,  what  is  the  proper  construction  of  this 
contract  ?  I  think  parol  evidence  was  admissible  to  shew  its  true  meaning,  for 
although,  in  Yates  v.  Pym  (c),  evidence  was  held  inadmissible  to  shew  the 
meaning  of  the  words  "  prime  singed  bacon,"  it  has  always  been  received  to 
shew  in  what  sense  mercantile  terms  are  used.  The  evidence  was  all  on  one 
side,  and  I  think  the  jury  have  adopted  the  true  construction  of  this  contract; 
and  the  warranty  being  also  proved  to  be  broken,  the  plaintiff  is  entitled  to 
retain  his  verdict. 

B08ANQUST,  J. — It  is  a  fair  and  reasonable  construction  of  this  contract  to 
say,  that  pork  of  Scott  and  Co.  means  pork  which  was  manufactured  by  them. 
If  a  literary  work  by  a  particular  author  is  spoken  of,  it  is  implied  that  it  was 
written  by  that  author ;  so  if  a  work  of  art  is  sold,  and  the  name  of  the  artist 
is  stated,  the  party  making  the  representation  is  bound  by  it.  It  has  been 
contended,  by  the  defendant's  counsel,  that,  by  the  terms  of  the  contract,  it 
must  be  understood  that  Scott  and  Co.  were  the  mere  consignors  of  the  article 
which  was  sold ;  but  I  cannot  see  why  this  construction  should  be  adopted, 
and  the  evidence  of  the  mercantile  men  who  were  examined,  was  all  on  one 
side. 

As  to  the  damages,  the  plaintiff  offered  to  return  the  goods,  but  the  de- 
fendant reftised  to  receive  them,  and  they  were  then  resold  within  a  reason- 
able time;  and  as  the  warranty  is  proved  to  have  been  broken,  the  fsjr  mea- 
sure of  damages  is  the  difference  between  the  price  of  the  goods  at  which  they 
were  purchased,  and  that  for  which  they  were  subsequently  resold. 

Rule  discharged, 

(A)  4  Camp.  144.  (c)  6  Taunt.  466. 
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Oi>ii».  Pkat, 

Shackell  v.  Rosier. 

AprU22. 

P*ASE.    The  plaintiff  declared  that  before  and  at  the  time  of  the  making  of  The  declan- 

the  promise  and  nndertaking  of  the  defendant  as  thereinafter  mentioned,  [h "pujJuff^** 

the  plaintiff,  imd  Thomas  Arrowamith,  since  deceased,  were  the  proprietors  who  were  pro- 

and  publishers  of  a  certain  newspaper,  called  the  John  Bull,  and,  being  such  neirapaper,  at 

proprietors  and  publishers,  they,  at  the  solicitation  and  request  of  the  defen-  *he  aoiicitaiion 

dant,  had  theretofore,  to  wit,  on,  &c.,  published  in  the  said  newspaper,  a  the  deftDdant, 

certain  statement  and  paragraph  as  follows ;  that  is  to  say,  "  Verily  ^  the  Whigs  published  a  cer- 

select  choice  subjects  for  the  esercise  of  His  Majesty's  grace,    A  few  weeks  since  in  their  new»- 

the  town  was  astonished  at  the  respite  from  death  of  two  men  who  had  been  found  J5Sirm^*a2"* 

guilty  of  a  murder  under  circumstances  of  peculiar  atrocity:  it  was  then  suggested  terwardi  com. 

thai  the  respite  was  granted  to  court  the  favour  of  the  mohocracy  of  Lambeth,  Son^iMt**'" 

as  Lord  Palmerston  had  then  some  intention  of  standing  for  that  borough.     In  them  Tor  a  libel 

the  Times  of  Friday  is  the  following  from  a  correspondent: — Mr.  Charmers,  who  ^"bHcaiionV  * 

was  convicted  of  forgery  at  the  sessions  of  May  last,  at  the  Old  Bailey,  has  «id  that  the  de- 

.     J    rr.    »"^  .    ;  »  *  •  J  mL  ji     .r  fendaniinconsi- 

received  His  Majesty  s  most  gracious  pardon.     The  case  was  reserved  by  the  deration  of  the 

Court  over  several  sessions,  for  the  opinion  of  the  judges  on  various  points  of  ^J^'^J'  ""fn, 

law^  which  were  ultimately  decided  against  him,  and  he  was  at  length  sentenced  tiffs  would  de- 

to  be  transported  for  life.     Sentence  having  been  passed,  the  case  became  fit  to  undert«>k^\o"' 

be  recognised  by  the  secretary  of  state  on  the  merits;  and  the  result  of  the  inves-  ■•▼e  the  nlain- 

tigation  is,  that  Mr.  Charmers  has  received  a  pardon,  under  the  great  seal,  dis^  and  indemn^f/ 

charging  him  from  all  the  consequences  of  the  verdict,  and  restoring  him  to  the  them  from   all 

enjoyment  of  all  his  civil  rights  and  privileges,  the  same  as  if  the  conviction  had  m/gei"coiti!' 

not  taken,  place. — In  the  former  case,  the  murderers  were  men  of  such  notorious  *^^"K««»  »»<* 

bad  character  that  the  officers,  when  they  heard  of  the  deed,  immediately  proceeded  which  thef 

to  ttke  them  up  on  suspicion.     In  this  case  we  know  that  the  crime  of  forgery  ^^f^n^^^be 

ft  was  not  new  to  Mr.  Free-Pardon  Patrick  Charmers;  and  we  think  we  can  offer  liable  for,  bf 

some  reason  for  this  act  of  W1ng4iberal  mercy.     Mr.  F.  P.  P.  C.  was,  for  some  ^"^Xr^Z, 

time  previous  to  his  incarceration  on  this  charge,  an  eminent  mob-leader^  in  a  pubiiihing  the 

smalt  way.    He  called  a  public  meeting  in  Smithfield;  he  headed  a  deputation  to  Tnd  oi^^th^f"'* 
the  lord  mayor  to  call  a  meeting  of  the  livery,  to  petition  for  the  abolition  of  <*«^"«*inR  the 

the  pumishment  of  death  for  forgery;  he  often  took  the  chair  at  ^A^  Rotunda;  /f<rW,  in  an  aZ 

and  he  is  or  was,  the  intimate  friend  of  th^t  much  persecuted  and  respected  on"twrinde' 

publisher  of  treason,  Hethering.       J^se  are  surely  convincing  reasons  that  nity,  lit.  that" 
Mr.  Patrick  Charmers  is  a  fit  subject  for  the  mercy  of  the  sovereign;  but  if  uJfn  wi* CT7*re 

these  should  fail  to  convince,  we  have  one  stUl  which  must  be  unanswerable—^  ^nd  that  the 

the  political  union  met  within  these  few  weeks  to  petition  for  this  man's  pardon,  which°con"i.!ted 

and  he  is  pardoned  accordingly."    That  at  the  time  of  the  defendant's  making  of  thenubliea. 

the  said  solicitation  and  request,  the  defendant  represented  to  the  plaintiff  being  iiregLlf 

and  the  said  T.  Arrowsmith,  since  deceased,  that  the  contents  of  the  said  ***•  ***?*•  ^^  ^^ 

statement  and  paragraph  were  correct  and  true;   and  the  plaintiff  and  the  with  illegality; 

said  T.  Arrowsmith,  since  deceased,  confiding  in  the  truth  of  the  said  defen-  f,^^  coul?not' 

dant's  aaid  representation,  and  not  knowings  that  the  same  was  false,  or  be  supported. 

u    r  r  u  ,j       .  .  2ndiy,  that  If 

the  former  part  of  the  oooaideration  waa  rejected  as  anrpluMge,  the  promise  was  then  Toid  at 
smottDttog  to  maintenance.    SemUc^  also,  that  the  promiae  waa  ?oid  ai  being  too  large. 

Vol.  II.  c 
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that  the  said  statement  and  paragraph  were  in  its  contents  incorrect  or  un- 
true, or  that  the  same  was  libellous,  did  accordingly,  on  the  said  27th  of 
January,  1833,  publish  the  said  statement  and  paragraph  in  the  said  news- 
paper. That  afterwards,  and  before  the  making  of  the  promise  and  undertak- 
ing of  the  defendant  as  heretofore  mentioned,  one  Peter  Charles  Charmers,  being 
the  said  person  named  Charmers  in  the  said  statement  and  paragraph,  to  wit, 
on  the  25th  of  May,  1833,  commenced  an  action  on  the  case  at  his  suit,  against 
Edward  Shackell,  then  the  printer  and  publisher  of  the  said  newspaper,  William 
Shackell,  the  now  plaintiff,  and  the  said  Thomas  Arrowsmith,  since  deceased,  in 
the  Court  of  Common  Pleas,  for  the  said  publication  of  the  said  statement 
and  paragraph,  asserting  and  alleging  that  the  same  was  a  false,  scandalous, 
malicious,  and  defamatory  libel,  of  and  concerning  the  said  Peter  Charles 
Chaj'mers;  and  that  he  had  sustained  damages  to  a  large  amount  thereby; 
and  which  said  action,  at  the  time  of  the  making  of  the  promise  and  under- 
taking of  the  defendant,  as  hereinafter  mentioned,  was  depending  in  the  said 
court,  and  the  defendant  had  notice  of  the  premises;  and  thereupon,  thereto- 
fore, to  wit,  on  the  6th  June,  1833,  in  consideration  of  the  premises,  and  that 
the  said  E.  Shackell,  JJllliam  Shackell,  and  Thomas  Arrowsmith  would  defend 
the  said  action,  he,  the  defendant,  undertook,  and  then  faithfully  promised  the 
plaintiff  and  the  said  Thomas  Arrowsmith  to  save  harmless  and  indemnify  them 
from  and  reimburse  them,  all  pa3rments,  damages,  costs,  charges,  and  expenses, 
which  they  should  or  might  incur,  bear,  pay,  sustain,  or  be  liable  for,  for  or  by 
reason  of  their  so  as  aforesaid  publishing  the  said  statement  and  paragraph,  and 
of  their  defending  the  said  action :  and  the  said  plaintiff  avers,  that  he  and  the 
said  Thomas  Arrowsmith  confiding  in  the  said  promise  and  undertaking  of  the 
defendant,  did  afterwards,  to  wit,  on,  &c.,  accordingly  defend  the  said  action, 
and  the  same  was  so  defended.  And  that  afterwards,  to  wit,  on  the  4th  of 
July,  1834,  certain  issues  before  then  joined  in  the  said  action  between  the 
parties  thereto  came  on  to  be,  and  were,  in  due  form  of  law,  tried  at  the  sit- 
tings at  nisiprius  of  the  said  court,  after  Trinity  Term,  1834,  held  at  Guildhall 
in  and  for  the  city  of  London,  before  Sir  Nicholas  Conyngham  Tindal,  knight, 
his  majesty's  chief  justice  of  the  bench,  at  Westminster,  by  and  before  a  jury 
in  that  behalf  chosen  and  sworn  between  the  said  parties;  and  the  said  jury 
then  found  a  verdict  in  the  said  action  upon  the  said  issues  for  the  said  P.  C. 
Charmers,  and  upon  their  oath  said,  that  he  had  sustained  damages  for  and  by 
reason  of  the  said  publication  of  the  said  statement  and  paragraph,  being  a 
false,  scandalous,  malicious,  and  defamatory  libel  of  and  concerning  him,  to 
the  amount  of  30/. ;  and  such  proceedings  were  thereupon  afterwards  had  in 
the  said  action,  that  the  plaintiff,  William  Shackell,  after  the  death  of  the  said 
Thomas  Arrowsmith,  to  wit,  on,  &c.,  applied  to  the  said  Court  to  set  aside  the 
said  verdict,  and  obtained  a  rule  of  the  said  Court,  calling  upon  the  said  P.  C. 
Charmers  to  shew  cause,  on  a  certain  day  therein  named,  why  the  said  verdict 
should  not  be  set  aside,  and  instead  thereof  a  nonsuit  be  entered;  or  why  the 
entry  of  final  judgment  on  the  said  verdict  should  not  be  stayed;  that  the  said 
Thomas  Arrowsmith  having  died  before  the  obtaining  of  the  said  rule  nisi,  and 
before  the  same  was  finally  disposed  of,  to  wit,  on,  &c.,  the  said  plaintiff,  William 
Shackell,  being  advised  by  counsel  learned  in  the  law,  and  finding  he  could  not 
support  the  said  rule,  and  make  it  absolute,  or  set  aside  the  said  verdict,  or  arrest 
the  said  judgment,  did,  after  the  death  of  the  said  T  Arrowsmith,  and  with 
the  leave  and  consent  of  the  defendant  Rosier,  afterwards,  to  wit,  &c.  settle 
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and  compromise  the  said  actTon  with  the  said  P.  C.  Charmers,  and  thereupon  Com,  PJms.. 
became  liable  for,  and  was  forced  and  obliged  to  and  did  pay  him  a  large  sum,  Shacksll 
to  wit,  60/.  in  satisfaction  of  the  said  damages  so  found  by  the  said  jury,  and  ^ 
given  by  their  verdict  aforesaid,  and  of  the  costs  and  charges  of  the  said  P.  C 
Charmers,  by  him  about  his  suit  in  that  behalf  expended;  and,  by  means  of 
the  premises,  the  plaintiff,  after  the  death  of  the  said  T,  Arrowsmith,  then  be- 
came and  was  damnified  and  injured  to  the  amount  of  the  said  sum  of  60/. ; 
and  also,  by  means  of  the  premises,  the  plaintiff  and  the  said  7*.  Arrowsmith, 
during  the  lifetime  of  the  said  T.  Arrowsmith,  and  the  plaintiff  after  his  death, 
were  put  to,  incurred,  bore,  and  sustained,  and  became  liable  for  and  paid 
great  costs,  charges,  and  expenses,  amounting  to  300/.  in  and  about  the  de- 
fending and  compromising  the  said  action,  and  in  making  the  said  application 
to  the  CJourt,  whereof  the  defendant  afterwards,  and  after  the  death  of  the 
said  T.  Arrowsmith,  to  wit,  on  the  2nd  of  December,  1834,  had  notice;  yet 
the  defendant,  not  regarding  his  said  promise  and  undertaking,  had  not  yet 
saved  harmless  and  indemnified  the  plaintiff  and  the  said  Thomas  Arrowsmith, 
in  his  lifetime,  or  the  plaintiff  since  his  death,  or  reimbursed  them  or  either 
of  them,  the  said  payments,  damages,  costs,  charges,  and  expenses  so  made, 
incurred,  borne,  paid,  sustained,  and  become  liable  for  as  aforesaid,  or  any  of 
them,  or  any  part  thereof,  but  so  to  do  had  hitherto  wholly  neglected  and  re- 
fused and  still  did  neglect  and  refuse.  Counts  for  money  paid,  and  on  an 
account  stated. 

Piea» — ^First,  non-assmnpsit ;  secondly,  that  the  defendant  did  not  represent 
to  tiie  plaintiff  and  the  said  T.  Arrowsmith,  since  deceased,  that  the  contents 
of  the  said  statement  and  paragraph  in  the  declaration  mentioned  were  cor- 
rect and  true,  modo  et  forma.  Conclusion  to  the  country,  and  issue  joined  on 
both  pleas. 

At  the  trial  of  the  cause  at  the  London  sittings  after  last  Trinity  Term, 
before  Tindal,  C.  J.,  it  was  in  evidence  that  the  defendant  brought  a  manu- 
script, containing  the  libellous  statement  set  out  in  the  declaration,  to  the 
plaintiff,  and  requested  that  it  might  be  published  in  the  John  Bull  newspaper, 
stating  that  he  would  vouch  for  the  truth  of  the  facts  which  were  detailed ; 
that  after  the  action  had  been  commenced  by  Charmers,  the  plaintiff  gave  the 
defendant  {Rosier)  notice  of  the  proceedings;  and  informed  him  that  his  name 
-would  be  given  up  as  the  author  of  the  libel,  unless  he  gave  an  indemnity  to 
secure  the  proprietors,  against  the  liabilities  to  which  they  had  subjected  them- 
selves by  the  publication ;  and  that  the  defendant  thereupon  wrote  a  meino- 
randnm  on  a  card,  which  he  did  not  sign,  and  also  subsequently  promised  by 
parol,  that  he  would  indemnify  the  plaintiff  and  his  partners,  against  the 
consequences  of  Charmers' s  action.  A  verdict  was  found  for  the  plaintiff,  da- 
mages 360/. 

Ttilfourd,  Seijt.,  pursuant  to  leave  reserved  at  the  trial,  obtained  a  rule  to 
show  cause  why  the  judgment  should  not  be  arrested,  upon  the  ground  that 
the  pleadings  disclosed  an  illegal  contract,  which  the  law  would  not  en- 
force. 

R.Alexander  end  Butt  shewed  cause. — I.  The  question  is,  whether,  an  indem- 
nity given  to  the  publishers  of  a  statement,  which  may  or  may  not  be  a  libel, 
can  be  enforced  in  law.     It  is  not  necessary  to  contend  that  an  indemnity 
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Con.  PUat*  given  to  faidace  the  publication  of  a  libd  ib  good.  That  point  came  inciden- 
tally before  the  Court  of  Exchequer  in  the  case  of  Coibum  v.  Patmore(z), 
but  it  was  not  decided.  Here  the  defendant  vouched  that  the  statement  was 
true  when  he  brought  it  to  be  published;  and  the  declaration  alleges  that  the 
plaintiff  confided  in  that  representation,  and  believed  it  to  be  true.  A  distinc- 
tion may  also  be  taken  between  an  indemnity  which  is  given  to  protect  a  party 
against  the  consequences  of  an  indictment,  and  one  like  the  present,  which  was 
given  to  save  the  plaintiff  harmless  against  the  consequences  of  an  action 
brought  to  recover  damages.  Here,  Rosier,  who  furnished  the  false  state- 
ment, is  the  party  who  raises  the  objection.  Menyweathery.  Nixan(a)  de- 
cides that  there  can  be  no  contribution  between  joint  tort-feasors;  but  Lord 
Kenyan  observed  that  his  decision  could  not  affect  cases  of  indenmity,  where 
one  man  employed  another  to  do  acts  not  unlawful  in  themselves,  for  the  pur- 
pose of  asserting  a  right;  and  in  Fletcher  v.  Harcot(b),  Hobart,  C.  J.,  ob- 
serves, "  He  who  does  a  thing  which  may  be  lawful,  and  the  illegality  thereof 
appear  not  to  him;  he  who  employs  the  party,  and  assumes  to  bear  him  harm- 
less, shall  be  charged."  So,  here,  the  publication  of  the  statement  might  have 
been  lavTful,  but  subsequent  inquiries  proved  that  it  was  not ;  yet,  neverthe- 
less, the  defendant  ought  to  save  the  plaintiff  harmless  from  the  consequences 
of  his  pwn  misconduct.  Woolley  v.  Batte(c),  tried  before  Park,  J.,  decides 
that  if  damages  are  recovered  against  one  of  two  joint  coach-proprietors  for 
an  injury  sustained  by  the  negligence  of  their  servants,  the  proprietor  who 
was  sued  may  maintain  an  action  for  contribution  against  his  co-proprietor.  In 
Adamson  v.  Jarvi8(d),  an  auctioneer  sold  goods  by  the  defendant's  order,  and 
the  true  owner  of  the  goods  afterwards  sued  the  auctioneer,  and  recovered 
damages,  and  it  was  held,  that  the  defendant  was  liable  to  an  action  at  the 
suit  of  the  auctioneer;  and  Best,  C.  J.,  there  says,  "  From  the  concluding 
part  of  Lord  Kenyan's  judgment  in  Merryweather  v.  Nixon,  and  from  reason, 
justice,  and  sound  policy,  the  rule  that  wrong-doers  cannot  have  redress  or 
contribution  against  each  other,  is  confined  to  cases  where  the  person  seeking 
redress  must  be  presumed  to  have  known  that  he  was  doing  an  unlawful  act." 
Betts  V.  Gibbins(e)  lays  down  the  rule  to  be,  that  a  tort-feasor  cannot  recover 
upon  a  promise  to  indemnify,  which  does  not  extend  to  a  case  in  which  there 
is  any  bond  fide  doubt  whatever,  whether  in  point  of  law,  the  act  was  autho- 
rized. In  that  case  there  was  a  discussion  respecting  implied  and  express  in- 
demnities, which  does  not  arise  here,  because  an  express  indenmity  was  given 
by  the  defendant. 

II.  A  good  consideration  appears  on  the  record  to  support  the  promise.  The 
consideration  has  nothing  to  do  with  the  overt  act  of  publishing  the  statement. 
The  action  was  brought  against  the  present  plaintiff  before  the  indemnity  was 
given,  and  the  defending  the  action  was  the  consideration  for  the  promise.  The 
publication  of  the  libel  was  then  a  bygone  transaction.  If  one  part  of  a  consi- 
deration be  good,  and  the  other  part  void,  the  Court  will  enforce  the  part  which 
is  good — Newman  v.  Newman  (/)',  and  there  a  distinction  is  taken  between 
contracts  that  are  void  by  the  common  law  and  such  as  are  void  by  statute, 
which  Ellenborough,  C.  J.,  recognizes;   he  observes,    "But  admitting  the^ 

(«)  1  C,  M.,  &  R.,  78.  (rf)  4  Bing.  66. 
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tondhiaii  of  this  bond  to  be  Ol  as  to  one  part  of  it,  it  seems  that  it  may  be  well     ^^^^Jl^**' 
88  to  the  other  parts;  for  you  may  separate,  at  the  common  law,  the  bad  from     8hackell 
the  good.    Supposing,  therefore,  we  hold  it  to  be  simoniacal  so  far  as  it  regards       noajga 
the  presentation  of  the  son  of  the  obligee,  yet  the  payment  is  exempt  from  all 
vice."    And  the  part  of  a  consideration  which  is  void  need  not  be  proved. 
Bradhumey.  Brad!mrne{g)g  Crisp  v.  Gamel{h),   Lee  v.  Mynne{i),  Vin.  Abr., 
Damages,  Q.  pi.  17. 

III.  If,  then,  the  real  consideration  for  the  promise  be  the  undertaking  to 
defend  the  action,  that  part  of  the  transaction  is  not  open  to  the  objection  of 
maintenanoe.  Hawkins  (J)  says,  "Maintenance  is  commonly  taken  in  an  ill 
sense,  and  in  general  seemeth  to  signify  an  unlawful  taking  in  hand  or  uphold- 
ing of  quarrels  or  sides,  tp  the  disturbance  or-hindrance  of  common  right." 
Rosier  having  stated  to  the  plaintiff  that  the  paragraph  contained  a  true 
statement,  he  was  morally  bound  to  save  him  harmless  from  the  conse- 
qoencesof  the  action^  WUUamson  v.  Henley  (k)  shows  how  slight  an  interest 
is  sufficient  to  avoid  an  objection  on  the  ground  of  maintenance ;  and  that  the 
interest  need  not  be  of  a  pecuniary  nature.  And  if  a  contract  is  objected  to 
on  this  ground,  the  maintenance  ought  clearly  to  appear  upon  the  record. 

IV.  And  when  a  transaction  is  objected  to  on  the  ground  that  it  is  tainted 
with  maintenasce*  it  ought  to  be  specially  pleaded.     Potts  v.  Sparrow  (J), 

Talfonrd,  Seijt.,  and  Petersdofff,  contrd,  I.  It  is  manifest  that  this  publica- 
tion was  a  libel,  not  only  on  Charmers,  who  brought  the  action,  but  on  other 
persons.  The  publishers  might  have  been  prosecuted  by  indictment,  and  then  the 
truth  of  the  publication  could  have  afforded  them  no  excuse.  They  therefore 
deliberately  published  a  libel;  and  it  is  precisely  similar  to  the  case  of  A.  di- 
nctiug  B.  to  beat  C. ;  and  then  it  would  be  ridiculous  for  A.  to  say,  I  had  a 
good  moral  ground  for  causing  the  punishment  to  be  inflicted.  The  indem- 
nity was  given  in  consideration  of  the  premises,  which  includes  the  previous 
publication  of  the  hbel,  and  also  the  consideration  that  the  plaintiff  would  de- 
fend the  action  brought  by  Charmers, 

It  is  a  peculiar  quality  in  the  law  affecting  the  publication  of  libels  that  it 
cannot  in  any  case  be  a  lawful  act.  It  is  always  an  indictable  offence ;  and 
althongh  an  assault  and  similar  acts  may  be  lawful,  the  publishing  of  a  libel 
cannot  in  any  case  be  justified.  In  Betts  v.  Gibbins(m),  Denman,  C.  J.,  ob- 
serves, "  That  case  of  Merryweather  v.  Nixan  has  certainly  been  very  much 
overstrained,  even  beyond  the  distinction ;  for  Lord  Kenyan  seems  to  draw  a 
distinction  which  may  fairly  include  this  case.  The  rule  in  that  case  is,  that 
wrong-doers  shall  not  have  contribution  from  one  another ;  and  the  exception 
is,  that  a  party  may,  with  respect  to  innocent  acts,  give  an  indemnity  to 
another  which  shall  be  effectual,  although  the  act,  when  it  comes  to  be  ques- 
tioned afterwards,  would  not  be  sustainable  in  a  court  of  law  against  third 
persons  who  complained  of  it.  That  seems  to  be  the  only  effect  of  that  de- 
cision, and  this  case  fells,  I  think,  within  the  exception."  The  present  case 
resembles  Pitcher  v.  Bay  ley  (n)  and  Blackett  v.  Crissop{o),     Although  the 

0?)  Cro.  Eliz.  149-  (0  1  Bing.  N.  C.  594 ;  1  Hodges,  135, 
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point  now  in  discussion  was  not  decided  in  Colhum  v,  Patmore(jff),  Lord 
Lyndhurst  gives  a  very  strong  opinion  upon  it;  he  says,  "  I  know  of  no  case 
in  which  a  person  who  has  committed  an  act,  declared  by  the  law  to  be 
criminal,  has  been  permitted  to  recover  compensation  against  a  person  who 
has  acted  jointly  with  him  in  the  commission  of  the  crime.  It  is  not  neces- 
sary to  give  any  opinion  upon  this  point;  but  I  may  say,  that  I  entertain  little 
doubt  that  a  person  who  is  declared  by  the  law  to  be  guilty  of  a  crime,  cannot 
be  allowed  to  recover  damages  against  another,  who  has  participated  in  its 
commission." 

IL  It  is  said  that,  as  this  is  a  divisible  contract,  the  illegal  part  of  the  consi- 
deration may  be  excluded;  and  that  the  defending  the  action  will  then  stand  as 
the  consideration  for  the  defendant's  promise  to  indemnify.  But  upon  reading 
the  declaration  it  will  appear  that  the  contract  is  not  divisible;  and  if  it  were, 
the  objection  of  maintenance  would  immediately  arise.  The  defendant  would 
then  appear  as  a  mere  volunteer,  who  came  forward  to  defend  the  publication 
of  a  hbel.  In  WaJlis  v.  Duke  of  Portland (q),  Lord  Loughborough  says,  upon 
the  subject  of  maintenance,  "  The  case  disclosed  is  of  this  nature ;  an  under- 
taking supposed  between  the  plaintiff  and  the  defendant,  that  the  latter  would 
contribute  to  the  expense  of  a  petition  against  the  return  of  a  member  of  Par- 
liament, in  the  whole  or  a  given  extent.  That  is  an  engagement  between  two 
parties  to  the  injury  and  oppression  of  a  third;  in  short,  it  is  maintenance;  for 
maintenance  is  not  confined  to  supporting  suits  at  common  law.  In  the  first 
book  you  open  upon  the  subject,  (one  naturally  looks  into  Hawkins,)  it  is  stated 
to  be  either  in  pais  or  by  prosecuting  suits.  Maintenance  m  pais  is  punishable 
by  indictment.  Maintenance  by  prosecuting  suits,  without  distinguishing 
what  suits,  is  punishable  by  an  action  by  the  party  grieved  also ;  and  that  is  an 
action  at  common  law.  Statutes  prohibiting  particular  species  of  maintenance 
add  penalties;  but  it  is  laid  down  as  a  fundamental  authority  that  maintenance 
is  not  malum  prohibitum,  but  nudum  in  se;  that  parties  shall  not  by  their  coun- 
tenance aid  the  prosecution  of  suits  of  any  kind;  which  every  person  must 
bring  upon  his  own  bottom  and  at  hie  own  expense."     Master  v.  MiUer(r). 

III.  There  is  no  mutuality  of  contract  between  these  parties,  and  a  similar 
objection  was  successfully  maintained  in  Lees  v.  Whitconib{s). 

.  TiNDAL,  C.  J. — ^It  becomes  unnecessary  to  take  notice  of  any  part  of  this 
rule  except  that  which  relates  to  the  arresting  of  the  judgment  (t) ;  and  I  am 
of  opinion  that  the  judgment  ought  to  be  arrested  upon  two  separate  grounds, 
either  of  which  would  be  sufficient ;  first,  because  of  the  illegality  of  the  con- 
sideration ;  and  secondly,  from  the  extent  of  the  promise. 

Tlie  declaration  alleges  that  the  plaintiff  and  his  late  partner  were  proprie- 
tors of  the  John  Bull  newspaper,  and  that  they,  at  the  solicitation  and  request 
of  the  defendant,  had  published  a  certain  paragraph  in  their  newspaper ;  and 
it  is  impossible  to  doubt  that  this  paragraph  contained  a  libel  upon  the  party 
who  is  mentioned  in  it ;  the  declaration  then  goes  on  to  allege  that  one  Peter 
Charles  Charmers  brought  an  action  against  the  proprietors  of  the  newspaper 
to  recover  damages  for  the  publication  of  the  libel;  and  that  thereupon,  in  con- 
sideration of  the  premises  and  that  the  plaintiffs  would  defend  the  action,  he, 

(p)  1  Cr.,  M.,  &  R..  73.  (0  3  Car.  8l  P.  289. 
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the  defendant,  undertook  and  then  faithfnUy  promised  the  plaintiffs  to  save     Cvm.  Pkas. 
harmless  and  indenmify  them  from,   and    re-imburse   them   all   payments,      §  ^*^^^^ 
damages,  costs,  charges,  and  expenses,  ^hich  they  might  incur,  bear,  pay,  v. 

sustain,  or  be  liable  for,  for  or  by  reason  of  their  so  as  aforesaid  pubhshing  Ro»i>»« 
the  said  paragraph  and  defending  the  said  action.  The  consideration  which 
it  stated,  therefore,  consists  of  two  parts;  first,  "  in  consideration  of  the  pre- 
mises," which  is,  that  the  plaintiff,  at  the  defendant's  sohcitation  and  request, 
had  published  the  paragraph  in  question.  Now  this  part  of  the  consideration 
may  be  rejected  as  surplusage,  or  it  may  not. 

It  is  contended  for  the  plaintiff  that  it  may  be  rejected  altogether,  and  that 
the  consideration  may  be  restrained  to  that  part  which  is  legal,  namely,  the  de- 
fending of  the  action  which  had  been  commenced.  But  if  this  former  part  is 
rejected,  then  this  is  a  promise  made  by  a  perfect  stranger,  who  steps  forward, 
and,  in  the  very  sense  and  meaning  of  maintenance,  undertakes  to  defend  an 
action  which,  without  his  interference,  would  not  perhaps  have  been  resisted. 

If,  on  the  other  hand,  that  part  of  the  declaration  is  not  rejected,  and 
framed  as  it  is  I  cannot  see  how  it  can  be,  then  the  other  objection  arises, 
and  a  part  of  the  consideration  is,  that  the  plaintiff,  at  the  solicitation  of  the 
defendant,  had  published  a  libel ;  in  other  words,  had  conunitted  a  misde- 
meanor. What  is  this  but  an  agreement  to  commit  a  breach  of  the  law  ?  and 
this  cannot  be  made  a  part  of  the  consideration  to  support  a  promise.  But  it 
w  said  that  the  illegal  part  of  the  consideration  may  be  rejected.  There  are 
no  doubt  cases  where  the  consideration  consists  of  two  parts,  and  if  one  part  is 
impossible,  or  not  intelligible,  the  promise  may  then  be  supported  by  that  part 
winch  is  plain  and  intelligible ;  but  all  the  cases  draw  a  distinction  between  a 
void  consideration  and  one  which  is  illegal.  Thus,  in  Featherston  v.  Hutchm- 
soM  (t),  the  declaration  alleged  that  the  plaintiff,  a  baiUff,  had  taken  a  debtor  in 
execution^  and  that  the  defendant,  in  consideration  that  the  plaintiff  would 
penait  the  debtor  to  go  at  large,  and  of  two  shillings  paid  to  the  defendant, 
promised  to  pay  the  plaintiff  all  the  money  in  which  the  debtor  was  con- 
demned ;  and  it  was  held,  that  the  consideration  was  not  good,  being  contrary 
to  the  Stat.  23  Hen.  6 ;  and  though  it  was  joined  with  another  consideration, 
of  two  shillings,  yet,  being  void,  and  against  the  statute,  in  part,  it  was  void  in 
an  («). 

It  has  been  contended,  that  there  is  a  distinction  between  a  consideration 
void  by  statute,  and  one  void  at  common  law ;  but,  in  this  case,  I  cannot  act 
upon  so  nice  a  distinction  as  that;  but  I  am  of  opinion  that  as  part  of  the  con- 
sideration is  illegal,  the  whole  is  therefore  bad. 

But  if  this  were  not  so,  I  should  say  that  the  promise  is  far  too  extensive  to 
be  supported.  It  is  to  indenmify  and  pay  all  damages,  costs,  charges,  and  ex- 
penses, which  the  plaintiffs  might  incur,  bear,  or  be  liable  for,  by  reason  of 
publishing  the  libel.  This  amounts  to  a  general  indemnity  against  all  the 
the  consequences  of  the  act,  whether  they  consbt  of  the  costs  and  damages  of 
an  action ;  of  a  fine,  passed  by  way  of  punishment ;  or  of  the  damages 
sustained  by  the  plaintiff  by  reason  of  his  being  imprisoned.  It  seems 
to  me  that  it  scarcely  needs  an  argument,  to  show  that  such  an  indem- 
nity cannot  be  supported  on  public  grounds ;  for  such  a  decision  would  cause 

(/)  Cro.  Eliz:  IW.  (h)  See  also  IVaife  v.  Jones,  1  Hodges, 
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SuACKELL  ^  prevent.    Thia  rule  for  arresting  the  judgment  must  therefore  he  made 

V.  absolute. 


R08ISB. 


Park,  J. — ^It  is  impossible  to  look  at  this  declaration  without  seeing  that  the 
publication  of  the  libelloua  paragraph  was  a  part  of  the  consideration  for  the 
defendant's  promise ;  and  the  distinction  which  has  been  drawn  l)etween  con- 
siderations void  by  statute  and  common  law,  is  not  applicable.  I  have  looked 
at  Newman  v.  Newman  (v),  which  has  been  cited  upon  this  point,  and  it  does 
not  apply  to  this  case.  What  does  this  declaration  state  ?  That,  in  conMdera- 
tion  of  the  premises — ^these  premises  being,  amongst  other  things,  the  publica- 
tion  of  the  libel — the  defendant  undertook  to  save  the  plaintiff  harmless  from 
all  costs  and  expenses  which  he  might  be  put  to  by  reason  of  the  pubhoation. 
The  whole  of  the  consideration  must  therefore  be  treated  as  one  entire  matter ; 
and  if  that  were  not  so,  and  the  illegal  part  was  taken  away,  then  the  promise 
of  the  defendant  was  the  act  of  a  perfect  stranger  interfering  to  defend  an  ac- 
tion which  had  been  brought  against  a  third  party.  This  point  was  considered 
in  the  case  of  Farehrother  v.  Ansley{w),  and  two  authorities  are  there  cited  in  a 
note :  the  first  is  Fletcher  v.  Harcourt  (a?),  which  is  not  particularly  applicable, 
but  Martin  v.  Blithman  (y),  bears  a  very  strong  analogy  to  the  present  case. 
I  agree  with  my  lord,  that  it  would  lead  to  much  inconvenience,  if  such  an  indem- 
nity as  this  were  supported.  Merryweather  v.  Nixon  (r),  has  been  conunented 
upon,  as  if  the  doctrine  there  laid  down  had  been  overruled,  but  that  is  not  so. 
That  cause  was  tried  before  Mr.  Baron  Thompsim,  one  of  the  most  eminent 
judges  of  his  time :  he  held  that  no  contribution  could  be  claimed  as  between 
joint  wrong-doers ;  and  Lord  Kenyan  refused  to  grant  a  rule  for  a  new  trial, 
saying  that  there  could  be  no  doubt  that  the  nonsuit  was  proper.  It  has  been 
contended,  that  Woolley  v.  Batte  (a),  which  was  tried  before  me,  is  at  variance 
yri\h  Merryweather  v.  Nixan,  but  the  cases  are  perfectly  distinct ;  and  I  should 
have  doubted  much,  before  I  overruled  a  decision  by  the  eminent  judge  whose 
name  I  have  mentioned.  I  will  only  add,  that  although  Colbum  v.  Patmore  {h), 
does  not  afford  an  express  decision ;  yet  Lord  Lyndhurst  expresses  a  very 
strong  opinion  that  such  an  action  as  this  could  not  be  maintained.  For  these 
reasons,  I  agree  that  judgment  ought  to  be  arrested. 

Vaughan,  J. — After  the  luminous  judgments  which  have  been  delivered, 
I  content  myself  with  saying  that  I  concur  in  them.  I  will  only  add  one  or 
two  observations.  The  principle  we  have  been  considering,  was  discussed  in 
CoUmm  V.  Patmore,  and  although  it  was  unnecessary  to  decide  this  question, 
yet  Lord  Lyndhurst  and  the  other  judges,  seem  to  entertain  no  doubt  that  a 
party,  who  had  published  a  libel,  could  not  enforce  an  indemnity  of  this 
nature.  The  argument  has  proceeded  upon  the  g^'ound  that  the  consideration 
may  be  separated,  and  the  illegal  part  be  rejected ;  but  it  seems  to  me  that 
the  whole  is  so  interwoven  and  incorporated  together,  that  it  is  impossible  to 
separate  one  part  of  it  from  the  other.  As  to  the  cases  which  have  been  cited, 
Newman  v.  Newman  (v)  was  of  a  different  description ;  and  Crisp  v.  Gamel  (c) 

(v)  4  M.  &  S.  66.  (9)  8T.  Rep.  186. 

(to)  1  Camp.  342.  (a)  2  Car.  &  Pay.  517. 

S)  Hutton,  66.  (6)  1  Cr..  Mee.,  &  R.,  S3. 

)  Yelv.  1»7.  (c)Cro.  Jac.  127. 


Rosier. 
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fnerdy  shows  that  an  idle  or  frivolous  consideration  may  be  rejected.  Here  part  Com-  PUa$. 
of  the  consideration  is  illegal,  and,  under  the  circumstances  of  the  case,  it  would  gu'iicKBi.L 
not  be  conducive  to  the  peace  of  society,  if  we  were  to  enforce  the  indemnity.  ^  v. 
This  rule  must  therefore  be  made  absolute,  on  the  ground  that  the  considera- 
tion for  the  promise  is  in  part  illegal ;  and  if  that  objection  were  removed,  then 
the  c<mtract  would  still  be  iUegal,  on  the  ground  of  maintenance. 

BosANQDBT,  J. — ^Thc  coutract  set  out  upon  this  record,  appears  to  me  to  be 
illegaL  The  promise  is  to  bear  the  plaintiff  harmless,  and  to  indemnify  him 
from  all  damages  and  expenses  which  he  might  sustain  by  publishing  the 
paragraph,  and  by  defending  the  action ;  and  it  appears  upon  the  face  of  the 
dedaration,  that  the  pubhcation  took  place  at  the  solicitation  and  request  of  the 
defendant. 

The  paragraph  was  manifestly  illegal,  and  the  subject  of  an  indictment,  as 
wdl  as  of  an  action  on  the  case  at  the  suit  of  the  party  injured.  This  case 
does  not  therefore  interfere  with  the  principle  laid  down  in  Menytveather  v. 
NLcam  (e).  Whether  this  statement  were  true  or  fialse,  the  plaintiff  and  the 
defendant  had  both  concurred  in  publishing  a  statement  which  it  is  the  policy 
of  the  law  not  to  permit.  The  injury  done  to  the  individual  might,  indeed,  be 
justified ;  but  it  appears  to  me  that  there  is  a  material  distinction  between  this 
case  and  Beits  v.  Gibbons  (/) ;  because  there  the  act  done  might,  primd  facie, 
be  lawful,  but  here  the  publication  was  necessarily  illegal. 

I  am  also  of  opinion,  that  the  words  "  in  consideration  of  the  premises,"  re- 
fer to  an  the  previous  matter  stated  in  the  declaration,  and  that  shows  that  the 
plaintiff  and  the  defendant  were  jointly  concerned  in  the  commission  of  an 
iHegal  act,  which  forming  a  part  of  the  consideration,  the  whole  of  it  is  tainted 
with  iQegality.  It  has  already  been  observed,  that  if  the  illegal  portion  of  the 
consideration  were  rejected,  then  the  defendant  appears  as  an  entire  stranger, 
who  has  voluntarily  and  officiously  defended  a  suit — ^thereby  being  guilty  of  the 
offence  of  maintenance,  within  the  very  words  of  the  definition  given  by  Haw^ 
kins  in  his  Fleas  of  the  Crown. 

Rule  absolute. 

<«)  8  T.  Rep.  186.  (/)  3  Ad.  &  EUii.  57. 


Latthorpe  r«  Bryant. 


April  Z^h. 


A  SSUMPSrr  against  the  defendant  for  refnang  to  complete  the  purchase  of      1.  The  gtnt. 

certain  premises  belonging  to  the  plaintiff,  which  were  sold  by  auction  (a).  cLT*?"?*^ 
At  the  trial,  before  Tindal,  C.  J.,  at  ChtiidhaU,  it  was  in  evidence  that  the  defen-  t^e.  4.)d<ia  noi 
dant  purchased  the  premises  as  the  best  bidder  at  a  sale  by  auction;  the  I^^emeot.  *" 
bill  of  particulars,  and  conditions  of  sale,  annoonoed  that  "the  lease  and  upon •  conirMt 

goodwill  of  a  messoage,  in  Stoke  Newington,  m  which  the  odce,  coal,  and  seed  land,  should  be 

elffoed  by  beUi 

(a)  See  tbe  pksdiogB  in  this  oanM  Laytkarpe  v.  Brpami^  1  Hodgei,  19.  mSSan  if  it  is 

f*gftf4  by  the 
party  to  be  chaiged  as  dcftndaatia  the  aecioB. 

%  Where,  by  the  paniculan  and  eondttiona  ef  Mle,  ft  apptaftd  chat  A.  vm  the  aoctlMieer, 
and  B.  iheovoer  ofcertaia  pmiMcB.  and  C.  tigiied  an  agreaneni  an  the  bedc  of  the  eonditioos 
topoKfaatethepreoiiMi;  it  vas  Md,  thit  the  naoici  ef  the  cooinctiBC  pntka  wffickstJy  ap. 
pcarcd. 


Lattuohpe 
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Com.  Pkat.  trades  had  been  carried  on,  would  be  peremptorily  sold  by  auction,  by  Mr.  Ross, 
at  the  Auction  Mart,  on  the  3rd  of  December,  by  order  of  Mr.  Laythorpe,  the 
.  nw»r..  pj^pj^g^Qp  retiring  from  trade."  After  the  sale,  the  defendant  signed  a  memo- 
Bryakt.  random  on  the  back  of  the  conditions,  by  which  he  acknowledged  that  he  was 
the  purchaser  of  the  premises,  at  the  price  of  440/. ;  no  person  signed  on  be- 
half of  the  vendor,  and  the  defendant,  who  was  known  to  the  auctioneer,  was 
not  required  to  pay  any  deposit. 

A  few  days  after  the  sale,  the  plaintiff's  solicitor  sent  an  abstract  to  the  de- 
fendant, who  returned  it  with  an  intimation  that  he  had  not  purchased  the 
premises.  An  assignment  of  the  lease  was  afterwards  sent  to  the  defendant, 
which  he  also  returned.  The  plaintiff  then  resold  the  premises  at  a  less  price 
than  the  defendant  had  agreed  to  give,  and  brought  the  present  action  to 
recover  the  difference  of  the  two  sales,  and  the  expenses  which  were  in- 
curred. 

It  was  objected,  for  the  defendant,  that  there  was  a  want  of  mutuality  in 
the  contruet  which  was  signed;  and  that  the  provisions  of  sec.  4  of  the 
Statute  of  Frauds  required  that  it  should  be  signed  by  the  vendor  or  his 
agent  (A).  The  learned  judge  overruled  the  objection,  reserving  leave  to 
move  for  a  nonsuit.  The  jury  found  a  verdict  for  the  plaintiff,  with  284/. 
damages. 

Atcherley,  Sexjt.,  obtained  a  rule  nisi  to  enter  a  nonsuit  on  the  above 
grounds. 

Bompas,  Seijt.,  and  Steer,  shewed  cause.  By  the  4th  sec.  of  the  Statute  of 
Frauds,  (29  Car.  2,  c.  3,)  it  is  required  that  the  contract  should  be  signed  by 
"  the  party"  to  be  charged ;  and  by  the  1 7th  sec.  the  words  are  that  the  bar- 
gain shall  be  signed  "  by  the  parties  to  be  charged  by  such  contract."  There- 
fore the  same  construction  is  applicable  to  both  these  sections ;  and  there  are 
abundance  of  authorities  to  show  that,  under  the  1 7th  sec.,  the  signature  of 
one  party  is  sufficient.  Egerton  v.  Matthews  (c),  Allen  v.  Bennet  (d).  Warn  t. 
Warltera  (e),  Schneider  v.  Norris  (/).  And  in  Emmerson  v.  Heelis  (g),  which 
was  a  case  under  the  4th  sec.,  it  was  hdd  that  a  signature  by  an  auctioneer,  as 
the  agent  of  the  buyer,  was  sufficient  to  bring  the  case  within  the  statute. 
Lord  Mansfield,  C.  J.,  there  says,  "  If  the  auctioneer  is  an  agent  for  the  pur- 
chaser, then  the  Statute  of  Frauds  is  satisfied,  because  the  memorandum  in 
writing  is  signed  by  an  agent  for  the  party  to  be  charged."  Champion  v. 
Plttmmer  (h)  may  appear  at  first  sight  to  be  the  other  way ;  but,  upon  exami- 
nation, it  will  be  found  that  the  objection  there  was,  that  the  names  of  the  con- 
tracting parties  did  not  appear;  and  as  Sir  James  Mansfield,  C.  J.,  observes, 

(ft)  Stat.  20  Car.  2,  c.  3,  a.  4,  enacta,  formed  within  the  space  of  one  year  from 

'*  That  no  action  shall  be  brought  whereby  to  the  making  thereof;  unless  the  agreemeot, 

charge  any  executor  or  administrator,  upon  upon  which  such  action  shall  be  brought, 

any  special  promise,  to  answer  damages  out  or  some  memorandum  or  note  thereof,  shall 

of  his  own  estate,  or  whereby  to  charge  the  be  in  writing,  and  signed  by  the  party  to  be 

defendant  upon  any  special  promise  to  an>  charged  therewith,  or  some  other  persoQ 

swer  for  the  debt,  default,  or  miscarriage,  of  thereunto  by  him  lawfully  authorised." 

another  person,  or  to  charge  any  person  (c)  b  East,  308. 

upon  any  agreement  made  upon  considem-  (c/)3  Taunt.  169. 

lion  of  marriage;  or  upon  any  contract  or  («)  5  East,  16. 

sale  of  lands,  tenements,  or  hereditaments,  (J)  2  M.  &,  S.  286. 

or  any  interest  in  or  concerning  them ;  or  (/?)  2  Taunt.  38. 

upon  any  agreement  that  i&  not  to  be  per-  (A)  I  New  Rep.  259 . 


Beyant. 
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"  it  woul4  prove  a  sale  to  any  other  perBon  as  well  as  to  the  plaintiff:  there     Com.  Pleat. 
cannot  be  a  contract  without  two  parties."   The  cases  in  equity  also  show  that    l^^JThobpb 
the  signature  of  both  parties  is  not  required.     In  Buckhouse  v,  Crosby  (t),  the  v. 

Lord  Chancellor  said,  on  considermg  tiie  4th  section,  "  Here  plainly  appears  a 
contract  on  the  part  of  Moon :  he  had  often  known  the  objection  taken,  that  a 
mutual  contract  in  writing  ought  to  appear  on  both  sides ;  but  that  opinion 
has  as  often  been  overruled."  Seton  v.  Slade  (j),  Hatton  v.  Gray  (k),  Fowle  v. 
FreemoM  (I),  and  Tawney  v.  Crowther  (m)/are  to  the  same  effect.  In  Western  v. 
Russell  (»),  Sir  Wm,  Chant  observes,  "  After  the  cases  that  have  been  deter- 
mined, I  should  hardly  be  at  liberty,  notwithstanding  the  considerable  doubt 
thrown  upon  that  point  by  Lord  Redesdale  (o),  to  refuse  a  specific  performance 
upon  the  ground  that  there  was  no  agreement  signed  by  the  party  seeking  a 
performance;"  and  in  a  former  case,  Lord  Ormond  v.  Anderson (p).  Lord 
Manners  also  refused  to  acquiesce  in  the  doubts  entertained  by  Lord  Redesdale. 
As  to  the  objection,  that  there  is  a  want  of  mutuality  in  this  contract ;  in 
Payne  v.  Cave  (q),  it  is  said,  "  the  auctioneer  is  the  agent  of  the  vendor,  and 
the  assent  of  both  parties  is  necessary  to  make  the  contract  binding :  that  is 
signified  on  the  part  of  the  seller  by  knocking  down  the  hammer."  In  a  court 
of  equity,  a  written  undertaking  signed  by  one  party  will  be  enforced,  although 
the  other  party  is  not  mutually  bound  by  writing. — Palmer  v.  Scott  (r).  Wain 
V.  WarUers  {s)  merely  decides  that  a  consideration  must  appear  in  the  agree- 
ment. Here  the  name  of  the  plaintiff  appeared  upon  the  conditions  of  sale. 
If  it  were  necessary  to  contend  that  the  assent  of  the  vendor  was  required, 
then  the  letters,  written  by  his  attorney  to  the  defendant,  are  a  sufficient 
answer  to  that  objection  (0* 

Atcherley,  Seijt.,  and  Busby,  contr^. — This,  is  a  contract  relating  to  a  sale  of 
lands,  within  the  4th  section  of  the  Statute  of  Frauds ;  and  in  that  section  the 
word  "  agreement"  is  used.  It  is  not  a  question  to  inquire  what  a  court  of  equity 
would  do  upon  an  application  for  a  specific  performance;  upon  that  point  the  de- 
cinons  are  at  variance,  as  to  when  an  admission  by  the  defendant  will  dispense 
with  theStatute  of  Frauds.  Whitchurchv,  Bevis{u),  Roberts  on  Frauds,  106, 156; 
Ckarlewood  v.  Duke  of  Bedford  (v).  Nor  is  this  case  to  be  considered  as  if  it 
arose  under  the  17th  sec.  of  the  statute,  where  the  word  "  contract "  is  used, 
and  not  "  agreement."    Egerton  v.  Matthews  (w). 

All  the  authorities  in  equity  were  carefully  reviewed  by  Lord  Redesdale,  in 
Lawrenson  v.  Butler  (x)  ;  and  he  refused  to  decree  a  specific  performance,  be- 
cause the  right  to  compel  it  was  not  mutual.  He  said,  "  I  confess  I  have  no 
conception  that  a  court  of  equity  ought  to  decree  a  specific  performance  in  a 
case  where  nothing  has  been  done  in  pursuance  of  the  agreement,  except  where 
both  parties  had,  by  the  agreement,  a  right  to  compel  a  specific  performance, 
according  to  the  advantage  which  it  might  be  supposed  they  were  to  derive 

(i)  Cq.  Cas«s,  Abr.  pi.  44.  (g)  3  T.  Rep.  146. 

(J)  7  Vesey,  276.  Ir)  1  R.  &  Mylne,  301. 

\a)  2  ChaD.  Cases,  164.  {s)  A  East,  10. 

/)  9  Vesey,  351.  (/)  See,  upon  this  point,  Dobeli  v.  Hut- 


(»)  3  Bro.  C.  C.  310.  chmson,  1  Har.  &  Woll.  394. 

(«)  3  Vesey  &  Beames,  187.  (a)  2  Bro.  C.C.  6G7. 

(o)  LawrtmsoH  v.  Butter^   1  Sch.  &  Lc-  (r)  1  Atk.  497. 

>y,  13.  (ttj)  6  East,  308. 

(/r)  2  BaU  &  Beatty,  370.  (z)  1  Sch.  &  Lefroy,  13. 
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Com.  Pleat,    from  it ;  because,  otherwise,  it  would  follow  tiiat  the  Court  would  decree  a 
Laythorpk    ^P^^^^  performance  where  the  party  called  upon  to  perform  it  might  he  in  this 
V.  situation :  that  if  the  agreement  was  disadvantageous  to  him,  he  would  be 

liable  to  the  performance,  and  yet,  if  advantageous  to  him,  he  could  not  com- 
pel a  performance.    This  is  not  equity,  as  it  seems  to  me."    And,  again,  his 
lordship  says,  in  the  same  judgment :  "  It  is  said  that  courts  of  equity  have 
decreed  performance  in  cases  where  one  party  only  was  bound  by  the  agree* 
ment :  I  believe  it  would  be  difficult  to  find  a  case  where  that  has  been  done, 
particularly  a  late  case.     In  the  case  of  Hatton  v.  Gray  (y),  it  vras  considered 
as  sufficient  that  the  agreement  should  be  signed  by  the  party  against  whom 
the  performance  was  sought,  because  such  are  the  words  of  the  Statute  of 
Frauds :  now  such  certainly  is  the  import,  that  no  agreement  shall  be  in  force 
but  when  it  is  signed  by  the  party  to  be  charged ;  but  the  statute  does  not  say 
that  every  agreement  so  signed  shall  be  enforced :  the  statute  is  in  the  nega- 
tive.   To  give  it  this  construction  would,  as  I  have  heard  it  urged,  make  the 
statute  really  a  statute  of  frauds,  for  it  would  enable  any  person,  who  had  pro- 
cured another  to  sign  an  agreement,  to  make  it  depend  on  his  own  will  and 
pleasure,  whether  it  should  be  an  agreement  or  not."  This  case  was  noticed  by 
Lord  Manners,  in  0*Rourke  ▼.  Percival  (i)  ;  and  in  Martin  v.  MitcheU  (a),  Sir 
Thomas  Plumer  agreed  with  Lord  Redesdale  that  a  contract  ought  to  be  mutual. 
But  the  4th  section  of  the  statute  requires  an  "  agreement"  to  be  signed. 
In  an  agreement  there  must  be  a  mutuality  between  the  parties.     Here  the 
defendant  could  not  have  compelled  the  plaintiff  to  have  carried  the  sale  into 
effect,  because  there  is  nothing  on  the  face  of  this  instrument  to  bind  him. 
Wheeler  v.  Collier  (b).     [lYwfe/,  C.  J.— In  Wheeler  v.  Collier,  the  name  of  the 
vendor  did  not  appear.]     The  fact  that  the  abstract  was  sent,  would  not  be 
sufficient.    GosheU  v.  Archer  {c).     Wain  v.   Warlters  (d)  decides  that  there 
must  be  a  mutuality  to  make  an  agreement.    The  following  extract,  from  the 
report  of  that  case  is  in  point :    "  Lord  Ellenborough,  C.  J.,  after  noticing  the 
definition  of  the  word  agreement,  by  Lord  Chief  Baron  Comyns,  who  consi* 
dered  it  as  a  thing  to  which  there  must  be  the  assent  of  two  or  more  minds, 
and  which,  he  says,  ought  to  be  so  certain  and  complete,  that  each  party  may 
have  an  action  upon  it ;  for  which,  in  addition  to  the  author's  own  authority, 
was  cited  that  of  Plowden ;  and  better  (his  lordship  observed,)  could  not  be 
cited."    Lees  v.  WMtcomb  (e)  is  another  authority  to  shew  that  there  must 
be  a  mutuality  to  make  an  agreement. 

TiNDAL,  C.  J. — This  case  is  brought  before  us  upon  two  objections.  The 
first  is,  that  the  contract  does  not  contain  the  names  of  the  contracting  parties ; 
and  I  admit,  that,  to  make  a  perfect  agreement,  you  must  be  able  to  ascertain 
the  names  of  the  parties,  as  well  as  the  consideration  upon  which  it  is  founded. 
This  agreement  ^&  written  upon  the  particulars  and  conditions  of  sale ;  and  it 
appears  by  them  that  Ross,  the  auctioneer,  is  authorised  to  sell  the  premises 
for  the  plaintiff;  and  as  we  are  necessarily  referred  to  these  documents,  it  can 
clearly  be  seen  that  Ross  was  merely  the  auctioneer,  and  that  Laythorpe  was  the 
owner  of  the  property.    This,  therefore,  disposes  of  the  first  objection.     The 

(y)  2  Ch.  Cases,  164.  (c)  4  Nev.  &  Man.  401,  nole  (o)  1  Har. 

(a)  2  Balli&  Beatty,  62.  &  Woll.  31.  S.  C. 
(o)  2  Joe.  &  WtU.  413.  ((/)  5  East,  16. 

(b)  1  Mo.  &  Mai.  N.  P.  C.  125.  (e)  5  Bing.  34. 
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other  olifectloii  Is  of  a  wider  nature.  It  is,  that  this  contract  has  not  heen  Com.  Pkau 
signed  by  both  the  parties  thereto.  To  see  if  this  is  a  valid  objection,  we  must  i^j^^J^]^,pg 
refer  to  the  terms  of  the  4th  section  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3.  _  v. 
—[His  lordship  read  the  section  (/).]  I  thmk  that  the  object  of  this  section 
was,  that  no  action  should  be  brought  upon  any  contract  or  sale  of  lands,  im* 
less  the  agreement  was  signed  by  the  defendant  in  the  action,  or  by  his  agent.. 
Hie  frame-work  of  the  section  obviously  admits  of  this  construction,  for  the 
word  "  defendant"  is  introduced  in  the  second  branch  of  the  section.  It  seems, 
then,  that  no  action  shall  be  brought  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt  of  another,  or  to  charge  any  person 
upon  any  agreement  made  in  consideration  of  marriage,  or  upon  any  contract 
or  sale  of  lands,  &c.,  unless  the  agreement  shall  be  signed — ^by  whom  ?  by  the 
party  to  be  charged  therewith ;  in  other  words,  by  the  defendant  in  the  action. 
Bat  it  is  objected,  that,  by  this  construction,  there  is  a  want  of  mutuality  in  the 
contract,  becaoae  the  defendant  is  without  any  remedy  to  enforce  the  contract, 
as  against  the  plaintiff.  But  whose  fault  is  that  ?  Hie  defendant  might  have 
innsted  that  the  plaintiff  or  his  agent  should  sign  the  contract.  But  it  seems  to 
be  the  object  of  the  statute  to  secure  the  defendant's  signature,  for  the  preamble 
declares  that  the  statute  was  passed  "  for  the  prevention  of  many  fraudulent 
practices  which  are  commonly  endeavoured  to  be  upheld  by  perjury  and  subor- 
nation of  perjury ;"  and  the  beneficial  object  of  the  statute  is  wholly  answered 
by  this  construction.  It  is  said,  that  the  introduction  of  the  word  "  agree-* 
ment,"  nuJces  it  necessary  that  both  parties  should  sign,  to  render  it  valid.  Some 
confasioD  has  existed,  during  the  argument,  in  distinguishing  between  the  con- 
Eideration  for  an.  agreement,  and  its  mutuality.  The  true  consideration  for  the 
agreement  must  appear  upon  the  face  of  it :  that  was  decided  in  Warn  v.  Warl" 
^'(^)>  upon  tlxe  ground  that  the  word  agreemeiU  imported  a  consideration  as 
weD  as  a  contract :  whatever  the  consideration  may  be,  it  must  appear  upon  the 
sgnement.  But  I  can  find  no  case,  and  I  know  of  no  reason,  why  we  should  hold 
that  the  ngnatur^  of  both  parties  is  necessary.  The  agreement  is,  in  fact,  com- 
plete before  dther  party  signs  it,  and  the  signature  comes  afterwards. 

I^  OS  apply  this  to  some  of  the  cases  provided  for  by  the  4th  section,  for 
bU  mnst  receive  the  same  construction.  Take,  first,  a  letter,  written  by  an 
executor,  undertaking  to  answer  for  damages  out  of  his  own  estate.  Here 
there  would  be  no  necessity  for  a  letter  on  ^e  other  side,  unless,  indeed,  it  was 
to  accept  an  offer  which  was  contained  in  the  first  communication.  Look  at 
the  next  case,  of  answering  for  the  debt  of  another  person.  It  is  every  day's 
practice,  to  undertake  to  pay  the  debt  of  another ;  but  I  never  heard  it  ob- 
jected, that  some  writing  must  be  produced  which  was  signed  by  the  creditor. 
Indeed,  why  was  not  this  very  objection  taken  m  Wain  v.  Warlters  (g)  ?  for  it 
wodd  have  afforded  a  much  easier  answer  to  the  action,  than  that  upon  which 
the  case  was  determined.  It  seems  to  me,  therefore,  that  the  word  agreement 
is  satisfied,  if  it  states  the  subject-matter  of  the  contract,  shews  a  good  consi- 
deration upon  its  fece,  and  is  signed  by  the  party  who  is  sought  to  be 
charged. 

Several  cases  have  been  cited.  There  are  only  two  which  I  shall  refer  to. 
The  first  is  Emmerson  v.  Heelis  (i),  which  was  the  case  of  an  agreement 

(/)  See  thU  section,  anU,  p.  26,  noUfb),         (i)  2  Taunt.  38. 
(^)  5  East,  10.  w  V  / 
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Com,  Pleat,  under  the  4th  section  of  the  statute ;  and  it  was  enforced,  although  it  was  ody 
liATTHOBPE  *iS^^^  ^y  ^^  agent  for  the  party  to  be  charged.  I  do  not  lay  too  much  BtrcM 
on  the  case  of  AUen  v.  Bennet  (J),  which  fell  under  the  17th  section,  \vhicb 
requires  that  the  contract  should  be  signed  "  by  the  parties  to  be  char^ 
therewith;"  but  there  it  was  again  held,  that  both  parties  need  not  sign. 
Lees  V.  Whitcomb  (k),  which  has  been  cited,  does  not  bear  on  the  point  before 
the  Court.  As  to  the  decisions  in  the  courts  of  equity,  it  seems  to  me  that  the 
current  of  the  authorities  is  not  in  accordance  with  the  dicta  of  Lord  Redes- 
dale,  in  Lawrenson  v.  Butler  (  /),  and  Sir  T.  Plumer,  in  Martin  ▼.  MitcheU  (m). 
The  mle  must  be  discharged. 

Park,  J. — The  cases  in  equity  need  not  be  taken  into  consideration ;  and  if 
they  were,  the  preponderance  of  authority  is  very  much  in  fevour  of  the  plain- 
tiff;  for,  although  the  opinions  of  Lord  Redesdaie  and  Sir  Tkomas  Plumer  have 
been  much  relied  upon,  I  find  that  Lord  Manners,  in  subsequent  cases,  did  not 
support  those  opinions.  The  cases  on  the  1 7th  section  of  the  statute  might  i 
also  be  put  out  of  the  question  ;  because  the  words  used  in  that  section  are 
somewhat  different  from  those  in  the  4th  section.  But  it  is  to  be  remarked, 
that,  although  the  word  "  parties"  is  used  in  the  1 7th  section,  it  has  not  been 
considered  necessary  that  both  parties  should  sign  the  contract.  Upon  this 
point,  it  is  only  necessary  to  refer  to  Saunderson  v.  Jackson  (»),  and  Schneider 
V.  Norris  (o).  As  to  the  construction  of  the  4th  section,  I  have  always  thought 
it  better  to  adhere  to  the  express  words  of  a  statute,  than  to  make  fiancifuldis- 
tmctions.  Now  this  agreement  is  signed  by  the  party  to  be  charged  there- 
with ;  the  consideration  upon  which  it  is  made,  fiiUy  appears ;  and  the  plaintiff's 
name,  as  well  as  the  name  of  the  auctioneer,  appear  upon  the  conditions  of 
sale.  All  the  terms  required  by  this  section,  therefore,  seem  to  me  to  be 
fully  complied  with.  Lees  v.  Whitcomb  (k),  which  was  tried  before  me,  does  not 
bear  upon  this  question.     I  agree  that  this  rule  must  be  discharged. 

Vaughan,  J. — All  the  essential  requisites  of  this  section  have  been  complied 
with,  according  to  the  letter  and  spirit  of  the  statute ;  and  during  ny  experi- 
ence in  construing  acts  of  parliament,  I  have  observed  the  necessity  of  abiding 
by  the  strict  words  of  the  statute  itself.  Tlie  argument  for  the  defendant  has 
arisen  out  of  a  misconception  of  Wain  v.  Warlters  {q).  That  case  was  much 
doubted  when  it  was  decided ;  but  it  has  always  been  subsequently  recognised. 
It  is,  however,  a  mistake,  to  suppose  that  the  question  there,  turned  on  the 
mutuality  of  the  contract :  it  only  decided  that  an  agreement  must  contain  a 
consideration  as  well  as  a  promise ;  because  all  the  evils  to  be  remedied  by  the 
Statute  of  Frauds  would  otherwise  have  been  again  brought  into  existence. 
Mr.  Justice  Le  Blanc  observes,  in  that  case,  '*  I  think  we  must  adhere  to  the 

(J)  3  Taunt.  169.  in  the  course  of  the  day,  counsel  for  the 

IJc)  5  Bing.  34.  plaintiff  informed  his  lordship  that  the  plain- 

(/)  1  Scholes  &  Lefroy,  13.    There  is  a  tiff  was  content  that  his  bill  should  be  dis- 

note  attached  to  this  case  by  the  reporters,  missed  without  costs,  he  undertaking  not  to 

from  which  it  appears  that  Lord  Redttdale  bring  an  action  at  law ;  and  accordingly  the 

had  intended  to  give  the  point  further  consi-  bill  was  dismissed.*'  * 
deration.    The  note  is  as  follows:  "His  (m)  2  Jac.  ft  Wal,  413. 

lordship  intimated  a  wish  to  look  into  the  (n)  2  B.  ft  P.  238. 

cases  that  were  this  day  cited,  and  directed  (o)  2  Taunt.  38. 

the  cause  to  stand  ovei  till  to-morrow;  but,  (?)  5  East,  10. 
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strict  interpretation  of  the  word  agreement,  -which  meane  the  consideration  for  Com,  Pker. 
^hich,  as- well  as  the  promise  by  which,  the  party  binds  himself."  It  appears  i^ttuobpe 
that  this  is  not  the  first  time  this  objection  has  been  taken ;  many  equity  cases  v. 

have  been  referred  to,  where  it  has  been  discussed ;  and  it  is  to  be  observed, 
that  the  great  luminaries  of  the  law — ^Lords  Hardwicke,  Thurlow,  and  Eldon, 
and  Sir  Wm,  Grant,  have,  one  and  all,  decided  that  the  signatures  of  both 
parties  are  not  necessary.  Seton  v.  Slade,  (r),  and  Fowle  v.  Freeman  {s),  are 
directly  in  point. 

The  cases,  therefore,  present  one  uniform  stream  of  authority,  with  the  ex- 
ception of  the  doubts  which  were  entertained  by  Lord  Redesdale  and  Sir  Thomas 
Phtmer,  The  real  question  is,  whether  this  contract  is  not  signed  by  the  party 
"  to  be  charged  therewith." 

BoiANQUsT,  J. — This  case  is  founded  upon  the  construction  of  the  4th  sec- 
tion of  the  statute,  and  its  meaning  must  be  collected  from  the  terms  used  in 
that  section,  virhen  taken  by  themselves,  and  also  by  contrasting  them  with 
the  words  used  in  the  17th  section.  It  has  been  contended,  that  there  is  a 
diference  of  opinion  to  be  found  in  the  courts  of  equity ;  but  if  it  were  neces- 
sary to  enter  into  a  consideration  of  those  cases,  it  appears  to  me  that  the 
weight  of  opinion  is  very  much  in  favour  of  the  construction  which  we  now 
adopt.  But,  in  the  courts  of  law,  I  do  not  find  any  such  difierence  of  opinion ; 
and  if  there  were,  we  must,  after  all,  resort  to  the  statute.  The  language  of  the 
4th  section  is,  that  "  no  action  shall  be  brought,"  in  certain  cases,  unless  the 
agreement  "  shall  be  in  writing,  signed  by  the  party  to  be  charged  therewith :" 
this  does  not  avoid  the  contract,  but  provides  that,  unless  certain  proofe  of  it 
are  preserved,  no  action  shall  be  maintained.  But  the  words  of  the  17th  sec- 
tion are  stronger :  there  it  is  enacted,  "  that  no  contract  shall  be  allowed  to  be 
good,''  except  some  memorandum  of  the  bargain  "  be  signed  by  the  parties  to 
he  charged  by  such  contract."  Now  it  is  to  be  remarked,  that  there  are  nu- 
merooa  decisiona,  under  the  1 7th  section,  to  shew  that  the  signature  of  one  of 
t^  parties  is  sufficient ;  and  the  circumstance  that  the  word  "  parties"  is  used 
in  that  section,  and  the  word  "  party  "  only,  in  the  other,  seems  to  be  wor- 
thy of  notice.  But  it  is  said,  that,  by  the  4th  section,  an  agreement  is 
required,  and  that  the  agreement  must  be  signed.  In  the  first  place,  is  this 
an  agreement,  and  is  it  signed  ?  It  purports  to  be  a  memorandum  of  agree- 
ment ;  it  states  the  name  of  the  purchaser,  who  has  signed  it,  and  the  price 
which  is  to  be  paid  for  the  premises ;  it  is  written  on  the  particulars  of  sale, 
and  they  contain  the  name  of  the  vendor,  and  a  description  of  the  property  to 
he  sold :  therefore  this  document,  when  taken  altogetiier,  incorporates  every 
thing  which  is  necessary  to  constitute  an  agreement,  within  the  language  of  the 
statute.  The  next  point  is,  whether  the  plaintiff  can  enforce  this  agreement, 
in  consequence  of  not  having  signed  it  himself.  The  statute  requires  that  it 
shall  be  signed  by  the  party  "  to  be  charged  therewith:"  the  defendant  is  that 
party.  I  cannot  think  that  the  statute  intended  to  throw  upon  the  vendor  the 
burthen  of  proving  the  existence  of  some  other  memorandum,  signed  by  him- 
self, which  is  in  the  possession  of  the  defendant ;  for  it  is  a  common  practice 
for  each  party  to  deliver  to  the  other  a  memorandum  signed  by  himself.  It 
would  also  impose  a  great  burthen  upon  the  plaintiff,  where  an  agreement 

(r)  7  Vesey,  275.  (#)  9  Vescy,  351 . 
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Com,  Pkat.  arises  oat  of  a  corre^)ondeiioe ;  for  very  few  persons,  in  ordinary  life,  woiilid  be 
Latthorpe  P^'^P*^'®^  *®  ff^^®  evidence  of  the  contents  cf  their  own  letters.  I  am,  there- 
fore, of  opinion  that  this  rule  must  be  dischaiged. 

Rule  discharged  (0- 

(/)  See  Knight  y.  Croekfnrd,  1  Esp.  N.  P.      Cooper  y.  Smith,  15  Bast,  103  ;  and  Bateman 
C.  190;  Hodson  y.  Le  Bret,  I  Camp.  N.  P.      v.  Phillips,  Id,  272. 
C.  233;  Phiilimore  y.  Burr^,  I   Id.  513; 


-rf;»Hi  27M.    Paget  and  anr,  p  Foley,  Executrix  of  Ann  Chambers,  deed. 

In  covenant  /^OVENANT  by  the  assignee  of  the  reversion  against  the  executrix  of  the 
ed,  on  an'ln.*'  lessee.  The  declaration  stated,  that  one  A,  H,  Chambers,  being  possessed 
denture  of  de-  of  the  tenements  hereinafter  mentioned  to  have  been  demised  to  Afm  Cham' 
taiion  of  the  "  *^*  ^o*"  ^^^  residue  of  a  term  of  years,  whereof  twenty  would  remain  unex- 
"roi*ded*f*'h*  P^*^  ^^^  *^®  expiration  of  the  lease  thereinafter  mentioned,  on  the  2nd  of 
3  &  4  W.  4.  April,  1808,  by  indenture,  demised  the  same  to^iin  Chambers,  to  have  and  to 
wh1ch'p^foir/o  ^°^^  ^^^  ^®  ^"^  °^  *"^  years,  from  the  25  th  of  March,  then  last  past;  yield- 
remiii  the  3&  ing  and  paying  therefore  10/.  10^.  per  annum,  during  the  life  of  the  said  Jta 
sec.  42.'  *'  Chambers,  and  15/.  15*.  per  annum,  after  her  decease ;  and  that  the  said  mden* 
Setnbk,  iBo^  ture  contained  a  covenant  that  the  said  Ann  Chambers,  for  herself,  her  heirs, 
sentiente,)  that  executors,  administrators,  and  assigns,  would  pay  the  said  rent;  that  the  said 
the3&4  W.4,  J.  ff.  Chambers,  on  the  21st  of  October,  1824,  by  indenture,  bargamed.  sold, 
does  noi  apply  assigned,  transferred,  and  set  over,  the  premises  so  demised  as  aforesaid,  to 
ter?3*on*  ^®  plaintiffe,  to  have  and  to  hold  the  same,  and  his  reversion  therein,  to  the 

cialtj.  plaintifis,  their  executors,  administrators,  and  assigns,  for  the  residue  of  the 

term  of  which  A.  H.  Chambers  was  so  possessed  as  aforesaid. 

The  declaration  then  set  forth  two  breaches  of  covenant.  First :  That  afief 
the  making  of  the  assignment  to  the  plaintifis,  and  in  the  lifetime  of  Ann  Cham' 
bers,  and  during  the  term  granted  to  her  as  aforesaid,  to  wit,  on  the  29th  of 
September,  1825,  10/.  10*.  of  the  rent  aforesaid,  for  one  year  of  the  said  term 
then  elapsed,  became  and  was  due  and  owing,  and  still  was  in  arrear  and  un- 
paid to  the  plaintifis,  contrary  to  the  tenor  and  efiect  of  the  said  indenture, 
and  of  the  said  covenant  of  Ann  Chambers.  Secondly :  That  after  the  making 
of  the  said  assignment,  and  after  the  death  of  the  said  Ann  Chambers,  and  dur- 
ing the  term  granted  to  her  as  aforesaid,  to  wit,  on  the  25th  of  March,  1835, 
149/.  2*.  5d.  of  the  rent  aforesaid,  for  nine  years  and  one-half  a  year  of  the 
said  term  elapsed  since  the  death  of  Ann  Chambers,  became  and  was  due  and 
owing,  and  still  was  in  arrear  and  unpaid  to  the  plaintifis,  contrary  to  the  tenor 
and  efiect  of  the  said  indenture,  and  of  the  covenant  of  the  said  Ann  Chambers. 
The  defendant  craved  oyer  of  the  deed  of  assignment,  by  which  it  appeared 
that  the  plaintifis  took  the  premises  as  mortgagees.  The  pleas  were,  as  to  the 
breach  of  covenant  ^r«^  assigned,  that  the  said  sum  of  10/.  10*.,  of  rent  afore- 
said therein  mentioned,  did  not,  nor  did  any  part  thereof,  become  due  at  anf 
time  within  .six  years  next  before  the  commencement  of  the  suit,  nor  had  any 
acknowledgment  of  the  same,  in  writing,  signed  by  the  defendant  or  her 
agent,  been  given  to  the  plaintifis  or  their  agent,  at  any  time  within  six  years 
next  before  the  commencement  of  the  suit. 
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llie  following  points  were  marked  for  argument : — "  The  plaintiffB  wOI  con- 
tend that  the  period  of  six  years  is  not  any  limitation  in  bar  to  an  action  upon 
a  covenant." 

"  The  defendant  will  contend  that  by  stat.  3  &  4  W.  4,  c.  27,  s.  42(a),  the 
pkintifi  are  precluded  from  recovering  any  arrears  of  rent,  but  within  six 
year&  next  after  the  same  became  due;  that  the  assignment  of  the  term 
granted  by  A.  H.  Chambers,  was  made  to  the  plaintiffs,  by  way  of  mortgage, 
and  not  otherwise ;  that  the  stat.  3  &  4  W.  4,  c.  42,  s.  3  (&),  has  not  the  effect 
of  repealing  the  stat.  3  &  4  W.  4.  c.  27,  s.  42,  or  any  part  thereof." 

R,  V.  Ekhards,  in  support  of  the  demurrer.  The  question  is,  whether  in 
an  action  of  covenant  to  recover  rent,  the  period  of  limitation  is  six  or  ten 
yean.    This  plea,  that  six  years  is  a  bar  to  the  action,  cannot  be  supported. 

I.  The  case  of  rent  secured  by  a  covenant,  is  not  included  ¥rithin  the  3  &  4 
W.  4,  c.  27,  8.  42.  It  cannot  be  supposed  that  it  was  the  object  of  this  sta- 
tute to  bar  an  action  to  recover  rent  secured  by  deed,  c^r  six  years,  whilst  the 
old  period  of  limitation  was  left  in  all  other  actions  of  covenant*  The  chief  in* 
tendon  of  the  section  was  to  protect  tenants  from  the  remedy  by  distress  after 
six  years,  and  also  to  bar  actions  for  use  and  occupation. 

It  will  be  said,  that  the  stat.  of  21  Jac.  1,  c.  16>  applied  to  actions  of  debt 
for  arrearages  of  rent ;  that  may  be  so,  for  the  object  might  have  b^n  to  re-< 
enact  that  provision.  It  is  a  strong  argument  for  the  plaintiffs,  that  the  words 
cf  8.  42  of  3  &  4  W.  4,  c,  27,  are  nearly  similar  to  those  used  in  the  stat.  of 
Jame$\  and  in  Freeman  and  Stacy'r(c)  case,  it  was  held  that  that  statute  did 
.di^  not  apply  to  cases  of  rent  reserved  by  indenture.  But  the  limitation  of  the 
poirer  to  (Strain  for  rent  was  the  object  principally  sought  to  be  attained 
hy».42of3&4  W.4,c.  27. 

II.  If  it  be  held  that  3  &  4  W.  4,  c.  27,  extends  to  rent  reserved  by  deed, 
then  that  enactment  is  repealed  by  the  subsequent  stat.  of  3  &  4  W.  4.  c,  42, 
s*  3.  That  section  clearly  embraces  the  case  now  before  the  Court,  which  is  an 
action  of  covenant  upon  a  specialty.     The  last-mentioned  statute  received  the 
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(o)  Stat  3  ft  4  W.  4,  c  27,  s.  42,  enacts, 
"  That  after  the  31st  of  December,  1833,  no 
tfreaxs  of  rent  or  of  interest  in  respect  of  any 
sum  of  money  charged  upon  or  payable  out 
of  toy  land  or  rent,  or  in  respect  of  any  le- 
pej,  or  any  damages  in  respect  of  such 
vrnrtof  rent  or  interest,  shall  be  recovered 
^7  toy  distress,  action,  or  suit,  but  within 
•u  years  next  after  the  same  respectively 
t^l  have  become  due,  or  next  after  an  ac- 
knowledgment of  the  same  in  writing  shall 
bftve  been  given  to  tiie  person,  entitled 
thereto,  or  bis  agent,  signed  by  the  person 
by  whom  the  same  was  payable,  or  his 
agent" 

(6)Stat3ft4W.4,c.42,8. 3,  enacts,  "That 
all  actions  of  deb^  for  rent  upon  an  inden- 
ture of  demise,  all  actions  of  covenant  or 
debt  upon  any  lK>nd,  or  other  specialty,  and 
all  actions  of  debt,  or  scire Jwttae  upon  any 
recognizance,  and  also  all  actions  of  debt 
upon  any  award  where  the  submission  is 
not  by  specialty,  or  for  any  fine  due  in  re- 
«pect  of  any  copyhold  estates,  or  for  an 
e««pe,  or  for  money  levied  on  any  Jien 
fodmi,  and  all  actions  for  penalties,  damages, 
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or  sums  of  money  given  to  the  party  grieved, 
by  any  statute  now  or  hereafter  to  be  in 
force,  that  shall  be  sued  or  brought  at  any 
time  after  the  end  of  the  present  session  of 
parliament,  shall  be  commenced  and  sued 
within  the  time  and  limitation  hereinafter 
expressed,  and  not  after ;  that  is  to  say,  the 
said  actions  of  debt  for  rent  upon  an  inden- 
ture of  demise,  or  covenant  or  debt  upon 
any  bond  or  other  specialty,  actions  of  debt, 
or  wire  fadaa  upon  recognizance,  within 
ten  years  after  the  end  of  this  present  session, 
or  within  twenty  years  after  the  cause  of 
such  actions  or  suits,  but  not  after ;  the  said 
actions  by  the  party  grieved,  one  year  after 
the  end  of  this  present  session,  or  within  two 
years  after  the  cause  of  such  actions  or  suits, 
but  not  after;  and  the  said  other  actions 
within  three  years  after  the  end  of  this  pre-' 
sent  session,  or  within  six  years  after  the 
cause  of  such  actions  or  suits,  but  not  after; 
provided  that  nothing  herein  contained  shall 
extend  to  any  action  given  by  any  statute 
where  the  time  for  bringing  such  action  is  or 
shall  b6  by  any  statute  specially  limited." 
(c)  Hutton,  109. 
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Co^^rPj^'  royal  aaseiit  on  the  14th  August,  1833,  and  the  3  &  4  W.  4,  c.  27,  on  the  24th 
Paget  ^^fy»  in  the  same  year ;  and  in  Rex  v.  Justices  o/MidMesex^d),  it  was  held,  that 
Foley  when  two  Acts  of  Parliament,  which  passed  during  the  same  session,  are  repug- 
nant to  each  other,  that  which  last  received  the  roy&d  assent  must  prevail,  and 
be  considered  as  a  repeal  of  the  other.  In  Paddon  v.  Bartlett{e),  it  was  con- 
tended that  the  stat.  3  &  4  W.  4,  c.  42,  s.  3,  repealed  the  former  enactment, 
but  it  became  unnecessary  to  decide  the  point,  although  Lord  Abinger,  C.  B. 
seems  to  have  approved  of  the  argument. 

Stephen,  Serjt.  contrd. — 

I.  If  the  3  &  4  W.  4,  c.  27,  a.  42,  does  not  apply  to  rent  secured  by  indenture, 
to  what  does  it  apply?  The  stat.  21  James,  c.  16,  previously  afforded  the 
limitation  to  the  recovery  of  rent  in  arrear,  except  where  it  was  reserved  by 
deed;  and  the  words  of  tiie  42nd  section,  are,  "  any  distress,  action,  or  suit" 
and  therefore  it  cannot  be  said  that  the  object  of  the  statute  was  to  limit  the 
remedy  by  distress  only.  The  legislature  must,  therefore,  have  contemplated 
actions  to  recover  rent  secured  by  deed,  or  the  words  of  the  statute  would  not 
operate  at  all.  In  Freeman  and  Stacy's  case(/),  the  decision  left  something 
behind,  upon  which  the  statute  would  operate ;  namely,  upon  actions  to  recover 
arrearages  of  rent,  which  were  not  secured  by  specialty.  The  41st  sect,  of 
3  &  4  W.  4,  c.  27,  applies  to  arrears  of  dower ;  and  it  is  a  consistent  con- 
struction of  the  following  section,  to  say  that  it  applies  to  all  other  kinds  of 
arrears  except  dower. 

II.  These  two  statutes  were  both  passed  in  the  same  session  of  Parliament, 
and  they  ought  to  receive  a  contemporaneous  exposition,  especially  as  there  is  no 
necessary  coUision  between  them .  The  first  appears  to  have  been  framed  by  con- 
veyancers, with  a  view  to  relieve  land  from  incumbrances  ;  the  second,  having 
personal  rights  for  its  object,  must  be  viewed  by  the  eye  of  the  common  law.  The 
3  &4  W4,  c.  27,  having  reference  to  the  state  of  real  property,  proceeds  in  several 
sections  to  set  land  free  from  incumbrances ;  and  the  Court  will  not,  upon  slender 
grounds,  defeat  the  intention  of  the  statute,  especially  if  both  acts  can  be  con- 
strued together.  Now,  first,  if  the  action  is  commenced  within  six  years,  it 
will  certainly  be  commenced  within  the  longer  limitation  provided  in  the  sub- 
sequent statute.  Secondly.  This  is  an  action  of  covenant  to  recover  rent,  and 
the  words  of  the  3rd  section  are  "  all  actions  of  debt  for  rent  upon  an  indenture 
of  demise  ; "  this  is  not  an  action  of  debt,  and  therefore  it  is  not  included ;  and 
the  subsequent  addition  of  "  actions  of  covenant  upon  any  bond  or  other 
specialty  "  do  not  necessarily  include  an  action  of  covenant,  brought  xm  an  in- 
denture of  demise.  Nor  does  the  latter  statute  provide  for  remedies  by 
distress,  which  it  would  have  done,  if  it  had  been  intended  that  it  should 
operate  as  a  repeal  of  the  former  enactment.  By  sect.  40,  of  3  &  4  W.  4, 
c.  27,  mortgage-money  shall  be  deemed  to  be  satisfied  at  the  expiration  of 
twenty  years  ;  and  sect.  42.  goes  on  to  enact,  that  arrears  of  interest  in  respect 
of  a  sum  of  money  charged  upon  land,  shall  not  be  recovered  after  six  years, 
thereby  plainly  shewing  that  it  was  the  object  of  the  legislature  speedily  to  re- 
lieve land  from  the  charge  of  principal  money  and  interest  claimed  on  a  moit- 

(4)  2  B.  &  Add.  818.  *  (/)  Button,  109. 

(e)  5  Nev.  &  Man.  383;   1  Har.  & 
Won.  477. 
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gage.     /7ery.  Justices  of  Middlesex (g)  turned  on  the  construction  of  two     C<m,  Plea**' 
turnpike  acts,  which  could  not  be  reconciled ;  the  question  here  is,  whether        p7oet 
tfaere  be  an  insuperable  repugnancy  between  the  two  statutes.     Paddm  v. 
Bartlett{h)  did  not  decide  any  thing  upon  this  question. 

III.  It  will  be  usefiil  to  refer  to  the  general  principles  which  have  guided 
the  courts  in  the  exposition  of  repugnant  statutes.     In  Cam.  Dig,  Parliament, 
R.  9,  it  is  said,  "  A  later  statute,  general  and  affirmative,  does  not  abrogate  a 
former,  which  is  particular ;  as  the  stat.  5  Eiix,  4,  that  none  use  a  trade  with- 
oat  being  apprentice,  does  not  take  away  4  &  5  Philip  and  Mary  5,  that  no 
weaver  use,  &c.     So  a  subsequent  act.  which  may  be  reconciled  with  a  former, 
shall  not  be  a  repeal  of  it.     Though  there  are  negative  words,  as  the  stat.  1  &  2 
PWip  and  Mary  10,  that  all  trials  shall  be  according  to  the  course  of  the 
common  law,  and  not  otherwise,  does  not  take  away  35  H.  8,  2,  for  trial  of 
treason  beyond  sea/'     Hill  v.  Filking(i)  is  a  strong  authority  to  the  same 
eftct.   In  Foster's  case  (J)  Lord  Coke  s&ys  "  Only  it  must  be  known,  that  foras- 
much  as  acts   of  Parliament  are  established  with  such  gravity,  wisdom,  and 
universal  consent  of  the  whole  realm,  for  the  advancement  of  the  common- 
wealth, they  ought  not,  by  any  constrained  construction  out  of  the  general  and 
ambigaoos  words  of  a  subsequent  act  to  be  abrogated;  sed  hujusmodi  statuta 
tantd  solennitatc,  etprudeniia  edita,  as  {Fortescue  speaks,)  ought  to  be  maintained 
and  supported   with  a  benign  and  fevourable  construction."     In  Gregory's 
cose  {k),  "  Gregory  brought  a  writ  of  error  against  Blachfield;  and  the  case 
was,  that  B.  brought  a  plaint  in  the  court  of  Ludlow,  which  was  a  court  of 
record,  against  G.,  tampro  domind  Regind  quam  pro  seipso,  on  the  stat.  of  4  &  5 
PhiUp  and  Mary,  c.  5,  which  prohibits  that  none  shall  weave  any  woollen  cloth 
orkenies,  unless  he  hath  been  apprentice,  or  exercised  the  trade,  &c.  by  seven 
Jfsn,  upon  pain  of  forfeiture  of  such  doth,  or  the  value  of  it,  the  penalty  to  be 
recovered  by  action,  &c.  in  any  court  of  record;   and  three  errors  were  as- 
signed, first,  that  the  said  branch  of  the  act  was  abrogated  and  taken  away  by 
the  stat  of  5  Eliz.  c.  4 ;  sed  non  allocatur,  for,  inspecto  statuto,  they  both  stand 
together ;  and  it  was  said,  that  a  later  statute  in  the  affirmative  shall  not  take 
away  a  former  act ;  and  eo  potius,  if  the  former  be  particular,  and  the  latter 
general."    Stradling  v.  Morgan  (I)  depended  on  the  stat.  7  Ed.  6,  c.  1,8.  15  ; 
and  upon  the  subject  of  conflicting  statutes,  it  is  said,  "  And  the  judges  of  the 
law,  in  all  times  past,  have  so  far  pursued  the  intent  of  the  makers  of  statutes, 
that  they  have  expounded  acts  which  were  general,  in  words  to  be  but  parti- 
cular, where  the  intent  was  particular."     And  further  it  is  said,  "  From  which 
<^ases  it  appears,  that  the  sages  of  the  law  heretofore  have  construed  statutes 
quite  contrary  to  the  letter  in  some  appearance ;  and  those  statutes  which  com- 
prehend all  things  in  the  letter,  they  have  expounded  to  extend  but  to  some 
things ;  and  those  which  generaUy  prohibit  all  people  from  doing  such  an  act, 
they  have  interpreted  to  permit  some  people  to  do  it ;  and  those  which  include 
every  person  in  the  letter,  they  have  adjudged  to  reach  to  some  persons  only ; 
which  expositions  have  always  been  founded  on  the  intent  of  the  legislature  ; 
which  they  have  collected  spmetimes  by  considering  the  cause  and  necessity  of 

W  2  B.  k  Adol.  818.  (Ji  n  R<*P-  «3  a. 

(A)  5  Ncv.  ft  Ifan.  363;  1  Har.  k  WoU.  (k)  6  Rep.  19  6. 
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Com.  Plrat.    making  the  act,  aometimea  by  comparing  one  part  of  the  act  with  another,  and 

Paget        aometimes  by  foreign  circumstances ;  so  that  they  have  ever  been  guided  by  the 

FoLEr        ii**6nt  of  the  legiakture,  which  they  have  always  taken  accordmg  to  the 

necessity  of  the  matter,  and  according  to  that  which  is  consonant  to  reason 

and  good  discretion." 

R.  V,  Richards,  in  reply. — ^The  cases  relating  to  the  construction  of  statutes 
need  not  be  controverted.  It  may  be  admitted,  that  if  one  statute  is  repug- 
nant to  another,  the  latter  must  prevail ;  and  if  both  can  stand  together, 
they  should  be  so  construed.  The  42nd  section  of  3  &  4  W.  4,  c  27,  is 
merely  a  re-enactment  of  the  21  J.  1,  c.  16,  including  the  limitation  of  the 
right  to  distrain.  As  to  the  argument  that  the  plaintiffs  are  mortgagees 
claiming  a  sum  charged  on  the  land,  it  does  not  apply,  for  the  plaintiffs  claim 
the  sum  of  money  as  rent  due  to  the  assignee  of  the  reversion.  It  is  said  that 
the  object  of  the  former  statute  was  to  free  land  from  incumbrances,  but  rent 
is  not  an  incumbrance  on  land.  Here  the  first  act  is  general,  and  the  last  is 
particular,  and  this  is  clearly  an  action  of  covenant  upon  a  specialty  within  the 
meaning  of  the  3  &  4  W.  4,  c.  42,  s.  3. 

TiNDAL,  C.  J. — I  am  disposed  to  rest  my  judgment  upon  the  3  &  4  W.  4, 
c.  42 ;  and  if  I  Were  required  to  decide  whether  this  case  falls  within  the  pro- 
visions of  the  former  statute,  3  &  4  W.  4,  c.  27, 1  should  say  that  there  are 
atrong  reasons  for  holding  that  it  does  not.  That  statute  is  entitled,  "  An 
Act  for  die  Limitation  of  Actions  and  Suits  relating  to  Real  Property,  and  for 
simplifying  the  Remedies  for  trying  the  Rights  thereto,"  and  its  several  pro- 
visions appear  rather  to  apply  to  the  recovery  of  rents  which  are  an  actual 
charge  upon  the  land,  than  to  mere  conventional  rents.  Thus  the  1st  section 
gives  as  the  interpretation .  of  the  word  rent,  "  that  it  shall  extend  to  all 
heriots,  and  to  all  services  and  suits  for  which  a  distress  may  be  made,  and  to 
ill  annuities  and  periodical  sums  of  money  charged  upon  or  payable  out  of  any 
land ;"  and  it  seems  to  me>  that  the  42nd  section,  when  taken  in  conjunction 
with  this,  does  not  provide  for  conventional  rents.  Again,  the  2nd  section 
enacts,  "  that  no  person  shall  make  an  entry  or  distress,  or  bring  any  action 
to  recover  any  land  or  rent"  but  within  twenty  years  after  the  right  first 
accrued ;  and  it  is  dear  that  the  word  rent  thus  used  in  conjunction  with  the 
word  land,  appUes  to  charges  for  which  an  assize  or  other  real  action  will  lie; 
It  is  also  to  be  observed,  that  section  36.  goes  on  to  abolish  reid  actions,  and 
section  40.  enacts  that  money  charged  upon  land  shall  be  deemed  to  be  satis- 
fied at  the  end  of  twenty  years.  It  has  been  contended,  that  as  section  41. 
provides  that  no  arrears  of  dower  shall  be  recovered  for  more  than  six  years, 
the  42nd  section  must  be  taken  to  apply  to  all  arrears  of  other  kinds  of  rent ; 
but  I  should  be  rather  incUned  to  refer  the  rents  mentioned  in  the  42nd 
section,  to  those  kinds  of  rent  Which  the  title  and  preamble  of  the  statute  con- 
temj^ate,  and  not  to  conventional  rents. 

But  it  is  not  necessary  to  give  a  precise  opinion  upon  this  point,  because,  if 
section  42.  does  include  conventional  rents,  I  am  clearly  of  opinion,  that  the 
subsequent  statute  3  &  4  W.  4,  c.  42,  has  taken  that  species  of  rent  out  of 
the  operation  of  the  former  statute.  The  3  &  4  W.  4,  c.  27,  received  the 
royal  assent  on  the  24th  July,  1833,  and  the  provisions  of  the  42nd  section 
came  into  operation  after  the  31st  December,  1833 ;  the  3  &  4  W.  4,  c.  42, 


FoLKr. 


EASTER  TERM.  1836.  3T 

receiTed  the  royal  assent  on  the  14th  August,  1833,  and  took  e£fect  on  tfie  Ist    C§m.  Pkat: 
June,  1833.  J^ 

A  new  and  distinct  enactment  was  therefore  made  by  the  later  statate, 
which  was  to  come  into  operation  before  the  former  statute  took  effect ;  and 
if  there  is  any  thing  irreconcilable  between  the  two  statutes,  it  would  be  a 
singular  proceeding  that  the  law  affecting  certain  rents  should  be  altered 
after  the  expiration  of  so  short  a  period,  when  the  enactments  of  the  earlier 
statute  would  take  effect.     The  3rd  section  of  3  &  4  W.  4,  c.  42,  declares 
that  all  actions  of  debt  for  rent  upon  an  indenture  of  demise,  and  all  actions  of 
covenant  or  debt  upon  any  bond  or  other  specialty  shall  be  commenced  within 
ten  years  after  the  end  of  the  then  session  of  Parliament,  or  within  twenty 
years  after  the  cause  of  such  action,  but  not  after.     Now  these  are  not  mere 
negatiTe  words;  and  thus  we  find,  in  August,  1833,  a  legislative  declaration, 
that  actions  of  debt  for  rent  and  covenant  may  be  brought  within  ten  years. 
Let  it  be  assumed,  for  a  moment,  that  the  42nd  section  of  the  former  act 
included  conventional  rents,  and  there  we  find  it  declared,  "  That  after  the  said 
3 1st  December,   1833,  no  arrears  of  rent,  or  of  interest  in  respect  of  any 
legacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or  interest  shall  be 
recovered  by  any  distress,  action,  or  suit,  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due  ;" — taking  this  to  be  a  general  enact- 
ment, that  no  arrears  of  any  kind  of  rent  shall  be  recovered  by  any  action, 
bat  within  six  years,  then  the  subsequent  declaration,  that  actions    of  co- 
venant may  be  commenced  within  a  longer  period, '  is  virtually  an  exception 
from  the  general  terms  of  the  former  enactment.    I  admit  we  should  reconcile 
the  two  statutes  if  it  be  possible ;  but  if  both  contain  affirmative  enactments 
which  are  inconsistent,  they  cannot  exist  together,  and  the  later  must  pro 
tanto  repeal  the  former.     Without,  therefore,  impeaching  the  validity  of  the 
former  statute  further  than  to  give  effect  to  the  later,  1  am  of  opinion  that 
the  plea  is  bad,  and  judgment  must  be  given  for  the  plaintiffs. 

Park,  J. — On  the  first  point  I  am  aUo  inclined  to  be  of  opinion,  that  the 
case  of  a  rent  which  is  merely  conventional,  is  not  included  in  the  provisions 
of  the  42nd  section  of  the  3  &  4  W.  4,  c.  27,  but  I  abstain  from  giving  a  pre- 
cise opinion  upon  that  point.  If,  however,  it  be  included,  I  entirely  agree 
that  the  subsequent  enactment  in  3  &  4  W.  4,  c.  42,  s.  3,  is  a  virtual  repeal 
of  the  former  statute ;  that  section  is  so  extremely  express  in  its  language, 
that  it  exactly  apphes  to  the  case  which  is  now  before  us.  When  we  find 
the  legislature  using  inconsistent  language  in  two  acts  of  Parliament,  we  are 
bound  to  give  an  interpretation  which  is  consistent  with  the  later  statute. 
Here  the  3  &  4  W.  4,  c.  42,  s.  3,  provides  that  all  actions  of  covenant  shall 
be  commenced  within  ten  years  after  the  end  of  the  then  session  of  Parlia- 
ment,  but  not  after ; — ^this  is  an  action  of  covenant,  and  if  there  be  any  force 
in  language,  it  must  be  subject  to  the  limitation  expressed  in  this  section. 

Vauohan,  J. — ^I  am  of  the  same  opinion.  It  is  certainly  desirable  to  give 
effect  to  both  statutes,  and  make  them  consistent  with  each  other ;  but  if  this 
cannot  be  done,  then  the  last  enactment  must  prevail.  It  is  difficult  to  suppose 
that  any  contradiction  was  contemplated  by  the  framers  of  these  two  statutes. 
1  am  inclined  to  read  the  first  enactment  as  not  applying  to  the  case  of  a  rent 
due  on  a  specialty ;  but  if  there  be  any  doubt  upon  this  point,  we  must  solve 
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it  by  saying  that  the  words  of  the  later  statute  are  ao  plain  and  nnequiyocal, 
that  they  must  prevail. 

BosAKQUET,  J. — I  agree  that  the  plaintiffs  are  not  restricted  to  the  limitation 
of  six  years  for  the  recovery  of  this  rent.     If  these  acts  of  Parliament  can  be 
construed  consistently  with  each  other,  they  ought  to  be  so  interpreted ;  but 
if  they  are  inconsistent,  then  the  later  must  prevail.     If  this  case  rested  upon 
the  construction  of  3  &  4  W.  4,  c.  27,  I  should  entertain  very  considerable 
doubts  whether  the  plaintiffs  were  not  restricted  from  bringing  this  action 
after  the  expiration  of  six  years.     The  first  section  of  that  statute  defines  tbe 
word  rent,  and  it  seems  to  me  that  this  definition  includes  a  rent  service.   The 
second  section  provides,  "  that  no  person  shall  make  an  entry  or  distress,  or 
bring  an  action  to  recover  any  land  or  rent,  but  within  twenty  years  after  the 
right  of  action  accrued  to  the  claimant,  or  some  person  whose  estate  he 
claims;" — that  appears  to  relate  to  an  estate  in  the  rent  itself;    and  then 
there  follow  other  provisions,  which  seem  to  apply  to  the  recovery  of  arrearages. 
Section  40.  relates  to  the  recovery  of  the  principal  sum,  payable  out  of  any 
land  or  rent ; — section  41 .  to  the  recovery  of  arrears  of  dower ;  and  section  42 
to  recovery  of  other  arrears ;  it  enacts,  "  that  no  arrears  of  rent  or  of  interest 
in  respect  of  any  sum  of  money  charged  upon  or  payable  out  of  any  land  or 
rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect  of  such  arrears  of 
rent  or  interest,  shall  be  recovered  by  any  distress,  action,  or  suit,  but  within 
six  years  next  after  the  same  respectively  shall  have  become  due,  or  next 
after  an  acknowledgement  of  the  same  in  writing  shall  have  been  given  to  the 
person  entitled  thereto,  or  his  agent,  signed  by  ihe  person  by  whom  the  same 
was  payable,  or  his  agent."     It  is  contended  that  this  does  not  apply  to  rent 
reserved  by  specialty,  and  a  decision  on  the  21  Jac.  1,  c.  16,  has  been  cited 
in  support  of  this  argument ;  but  it  is  difilicult  to  say  that  the  language  is 
such  as  to  apply  to  the  case  of  rent  which  is  reserved  by  parol  agreement,  and 
not  to  extend  to  rent  reserved  on  specialty;  nor  do  I  find  that  any  provision  is 
made  in  any  other  part  of  the  statute  for  the  recovery  of  arreages  of  rent, 
whether  reserved  by  specialty  or  by  parol.     But  it  is  not  necessary  to  give  any 
opinion  upon  this  point,  because  if  this  be  the  true  intrepretation  of  the  first 
statute,  it  is  quite  inconsistent  with  the  second.     It  is  diiHcult  to  say  which 
of  the  two  enactments  is  the  most  general,  or  most  particular,  in  its  terms. 
The  words  used  in  both  are  of  a  very  general  nature.     The  language  of  the 
later  statute  is,  that  in  all  actions  of  debt  for  rent  upon  any  indenture  of 
demise,  and  in  all  actions  of  covenant  or  debt  upon  any  bond   or  other 
specialty,  the  time  of  limitation  shall  be  ten  years ;  and  it  would  be  a  very 
strange  interpretation  to  say  that  this  particular  covenant,  which  is  contained 
in  an  indenture  of  demise,  is  not  within  this  provision.     But  as  this  con- 
struction is  wholly  inconsistent  with  the  former  enactment,  I  cannot  reconcile 
the  two  statutes,  and  the  limitation  of  the  right  of  action  in  this  case  must  be 
in  pursuance  of  the  later  enactment. 

»  Judgment  for  the  plaintiffs. 
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Com,  PUas. 

Doe  d.  Rogers  v.  Pullen,  "^^^  . 

May  4th. 

gJECTMENT.    At  the  trial  of  the  cause,  before  Park,  J.,  at  the  London  ^eJ^moru 

sittings  after  Trmity  Term,   the  lessor  of  the  plaintiff  proved  that  a  gaged  hweKtate, 
week  8  notice  to  quit  the  premises  sought  to  he  recovered,  had  been  given  to  having  become 
the  defendant.     The  question  was,  whether  that  notice  was  sufficient ;    or  Jy'*j^j|J|J'iJ^j^ 
whether  the  defendant  was  a  yearly  tenant,  and  entitled  to  a  six  months'  lord  recovered 
notice  to  quit.     The  facts  were  as  foUows :—  tt^'^iT^^/ 

In  April,  1829,  the  defendant  had  obtained  a  lease  of  the  premises  from  granted  a  new 
one  FUher,  for  twenty-one  years ;    and  having  made  improvements  on  the  ^^g^Jg'^^ 
premises,  he  assigned  tiie  lease  to  Rogers,  as  a  security  for  money  advanced,  who,  having 
and  at  the  same  time  Rogers  executed  an  under-lease,  dated  15th  September,  po^geMion  of 
1831,  to  the  defendant,  who  continued  in  possession,  and  underlet  part  of  the  jhe  preroiseH 
premises.  gag®'*  returned 

Fisher  subsequently  brought  an  action  of  ejectment  against  the  defendant.  {Jj,„j^*{Q°hiJ|5* 

in  consequence  of  his  having  neglected  to  perform  the  covenants  contained  in  saying,  ''Goon 

the  lease  of  4^7,  1829,  and  an  arrangement  was  then  agreed  upon  between  "g^hemon^e^ 

Fisher,  Rogers,  and  Puiien,  to  the  following  effect. — ^That  PuUen  should  con-   you  owe  noe, 

fcss  judgment  in  the  ejectment,  and  that  a  new  lease  of  the  premises  should  *jj^|2  htv/a** 

be  gnmted  by  Fisher  to  Rogers,-  and  that  Rogers  should  then  grant  a  new  lease:"— H<rW, 

J      1  ^      «  »,  f  .  .J  /  1.-  1.  J       4.    T.-       that  ihia  did  not 

under-lease  U>  PuUen,  upon  being  paid  a  sum  of  money  which  was  due  to  mm  4weaie  a  tenancy 

from  PtdUn,     PuUen,  with  the  knowledge  of  Rogers,  at  the  same  time  agreed  ^^  JJd  that 

to  underlet  a  part  of  the  premises,  at  a  yearly  tenancy,  to  one  Clarke,     The  upon  non-pay. 

lease  to  Rogers  was  accordingly  executed  by  Fislier;   and  Pullen,  who  had  ^ongy^jf^*^^ 

never  quitted  the  possession  of  the  premises,  formally  gave  up  the  key  to  no  rent  having 

Fisher,  who  returned  it  to  him,  saying,  "  Go  on  as  usual ;  pay  me  the  money  ^*o",gMw  wm 

you  owe  me,  and  then  you  shall  have  your  lease."  eniitlerta 

PuUen  having  neglected  to  pay  his  tent,  after  demand  made,  or  the  money  ejectment  with. 

which  was  due,  the  present  action  was  brouerht ;  and  the  learned  judge  being  out  «ix  months* 

,.  .  It.  -i.  ^  rJi?-..!.      nouce  to  quit, 

of  opimon  that  the  notice  to  qmt  was  sufficient,  a  verdict  was  found  tor  tne 

lessor  of  the  plaintiff. 

Ateherley,  Seijt.,  obtained  a  rule  nisi  to  enter  a  nonsuit,  upon  the  ground  that 

the  defendant  was  a  tenant  from  year  to  year,  and  was  therefore  entitled  to  a 

six  months'  notice  to  quit. 

Bompas,  Serjt.,  and  Erie  shewed  cause.— The  facts  do  not  shew  that  the 
defendai^  was  tenant  from,  year  to  year.  They  prove  a  mere  conditional 
agreement,  that  if  the  defendant  paid  the  money  which  was  due  to  Rogers,  he 
should  then  have  a  lease  of  the  premises.  [Bosanquet,  J. — At  what  rent  did 
the  defendant  hold  the  premises  ?]  That  does  not  appear.  In  Doe  d.  Moore 
V.  Lawder  (a),  where  there  was  a  contract  for  the  purchase  of  premises,  payable 
by  instalments,  and  on  default  of  payment  the  former  instalments  were  to  be 
forfeited,  and  the  seller  to  be  released  from  his  liability  to  execute  an  assign- 
ment, it  was  held,  that  the  only  tenancy  which  was  apphcable,  was  a  tenancy 
by  sufferance,  and  not  a  tenancy  from  year  to  year.     So  where  the  tenant's 

(«)  1  stark.  N.  P.  C  308. 
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C<m.  PleOis  lease  had  expired,  and  he  remained  in  possession  pending  a  treaty  for  a  farther 
"JJ^^  lease.  Regnart  v.  Porter  (6)  ;  Dunk  v.  Hunter  (c)  ;  Doe  d.  Hollmgsworth  v. 
KooE  B  a       Stennett  (d) . 

Pui!jl£k.  "^''^  ^*  ^'^  V*  Price  (ff)  shews  that  hefore  the  new  ageement  was  made 

with  the  lessor  of  the  plaintiff,  the  defendant,  as  mortgagor,  was  liable  to  be 
tamed  out  of  possession,  upon  a  demand  of  possession,  without  any  notice  to 
quit. 

In  Chiton  v.  Blakey  (/),  where  it  was  held,  that  leases  by  parol  for  more 
than  three  years,  enure  as  a  tenancy  from  year  to  year,  the  defendant  had 
hdd  the  premises  for  two  or  three  years,  under  a  parol  demise  for  twenty-one 
years  {g). 

AteherUy,  Serjt.,  and  Barstow,  in  support  of  the  rule. — ^When  the  lessor  of 
the  plaintiff  told  the  defendant  to  go  on  as  before,  he  must  have  meant  tlutt 
he  was  to  go  on  under  the  terms  contained  in  the  under-lease  of  September, 
1831,  and  under  such  circumstances  a  tenancy  from  year  to  year  would  be 
created.  Suppose  the  case  of  the  lease  of  a  farm  having  expired, .  and  the 
landlord  tells  the  tenant  to  go  on  as  before,  to  pay  the  rent  and  make  repairs, 
and  that  he  would  grant  a  lease  for  twenty-one  years,  and  then  the  tenant  holds 
the  estate  and  expends  his  capital,  would  not  the  tenant  hold  from  year  to  year? 
[^Bosanquet,  J. — ^Would  it  not  rather  he  an  equitable  purchase  of  a  lease  for 
twenty-one  years  ?  I  rememher  a  case  which  I  tried  at  Northampton,  onder 
the  following  circumstances : — ^The  defendant  in  ejectment  had  been  tenant 
from  year  to  year,  at  the  rent  of  four  guineas ;  he  agreed,  by  writing,  to 
purchase  the  premises,  and  paid  ten  shillings  on  account  of  the  purchase,  and 
afterwards  continued  in  possession  for  four  or  five  years  without  paying  any 
rent,  or .  any  more  of  the  purchase  money.  There  had  been  a  demand  of 
possession  before  the  action  was  brought,  and  I  held  it  be  sufficient,  because  1 
considered  the  agreement  had  altered  the  holding  to  a  tenancy  at  will.]  Here 
the  parties  contemplated  the  relationship  of  landlord  and  tenant  '^  and,  there- 
fore, that  case,  and  other  cases  which  have  been  cited  between  vendor  and 
yendee,  are  not  applicable. 

Here,  by  referring  to  the  terms  of  the  lease  of  1831,  a  specific  rent  was 
payable,  and  a  quarter's  rent  had  been  demanded.  In  lioe  d.  Bree  v.  Lees(h)t 
De  Grey,  C.  J.,  says,  "  All  leases  for  uncertain  terms  are  primd  facie  leases  at 
will :  it  is  the  reservation  of  an  annual  rent  that  turns  them  into  leases  from 
year  to  year."  Doe  d.  Rigge  v.  Bell  (t) ;  Stomfil  v.  Hicks  (J) ;  GoodtUle  d. 
Galloway  v.  Herbert  {k). 

If  something  more  than  a  mer^  tenancy  at  will  had  not  been  intended,  the 
defendant  might  have  been  turned  out  of  possession  the  next  day ;  but  the 
arrangement  which  was  made  wiih  respect  to  Clarke,  shews  that  a  longer 
holding  was  contemplated. 

(6)  7  Bing^.  45] .  if  rent  is  paid  tinder  the  agreement,  they 

{c)  5  B.  £c  Aid.  322.  become  tenants  from  year  to  year,  determi- 

'   lEsp.  N.  P.  C.  716.  nable  on  the  execution  of  the  lease  con- 

I  Bing.  366.  tracted  for,  that  being  the  primaiy  cod- 


{g)  In  Hamerton  v.  Stead,  3  B.  &  Cress.  (h)  W.  Black.  1171. 

483,  it  is  said  by  i.ittUfiaU,  J.,  "Where  (i)  ST.  R.  471. 

parties  enjer  under  a  mere  agreement  for  a  (j)  Salk.  413. 

future  lease,  they  are  tenants  at  will ;  and  [ic)  4  T.  R.  680. 
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TiNOAL,  C.  J, — ^The  only  question  is,  whether  the  defendant  entered  into  Cpmt  ^jf09,^ 
possession  of  these  premises  in  the  character  of  a  tenant  from  year  to  year.  Doe^. 
It  appears  that  the  defendant  had  formerly  heen  tl\e  lessee  of  the  premises.  Rogebs 
and  that  he  mortgaged  his  lease  to  the  lessor  of  the  plaintiff.  The  defendant's  Tvhizv* 
lease  having  become  forfeited,  it  was  agreed  between  the  parties  that  a  new 
lease  should  be  granted  by  Fisher  to  the  lessor  of  the  plaintiff,  and  that  the 
lessor  of  the  plaintiff  should  grant  the  defendant,  who  remained  in  occupation 
of  the  premises,  an  under-lease  for  a  term  of  years.  The  defendant  then 
fiormally  gave  up  possession  of  the  premises,  by  giving  the  key  to  the  lessor 
of  the  plaintiff,  who,  by  returning  it,  put  the  defendant  into  possession  again. 
Qsing  words  which  imported  an  express  agreement,  that  upon  his  paying  the 
money  which  had  been  secured  by  the  mortgage,  he  should  receive  an  under- 
lease of  the  premises.  After  the  defendant  had  continued  to  occupy  the 
premises  for  a  short  period,  the  lessor  of  the  plaintiff  gave  him  a  week's  notice 
to  quit,  and  brought  this  ejectment.  The  question  is,  whether  this  was  a 
tenancy  from  year  to  year.  It  appears  to  me  that  it  was  not.  If  the  IfSMor 
of  the  plaintiff  had  promised  to  give  the  defendant  a  lease  for  fourteen  years, 
then,  according  to  Clayton  v«  Blakey  (/),  it  might  have  given  the  defendant  an 
mterest  as  tenant  from  year  to  year,  although  the  lease  would  not  have  been 
good,  because  it  was  not  in  writing.  But  the  defendant  was  not  put  into 
possession  under  any  such  agreement ;  the  intention  was  to  spur  him  up  to 
pay  the  money  which  was  due  ;  and  under  such  a  state  of  facts  there  is  no 
room  to  imply  a  tenancy  from  year  to  year.  It  is  said,  that  a  tenant  who 
holds  over  after  the  expiration  of  a  term  for  years,  goes  on  as  tenant  from  year 
to  year.  That  is  so,  because  no  other  term  can  be  implied ;  but  expressum 
fvxt  cetsare  taciturn.  Here,  if  we  determine  that  a  tenancy  from  year  to  year 
was  agreed  upon,  we  should  decide  contrary  to  the  intention  of  both  the  land-  - 
lord  and  the  tenant.  Put  this  case  more  strongly  in  favour  of  the  defendant,  and 
suppose  a 'Written  agreement,  that  upon  the  happening  of  a  certain  event  he 
should  have  a  lease  of  the  premises.  Under  such  an  executory  agreement,  could 
we  imply  a  tenancy  from  year  to  year  ?  The  doctrine  laid  down  in  Doe  d. 
Jackson  V.  Ashbamerini),  is  applicable  here.  There  it  was  held,  that  the 
construction  of  the  agreement  must  depend  upon  the  intention  of  the  parties, 
and  that  the  remedy  to  ensure  the  performance  of  the  agreement  was  in  a  court 
of  equity.    The  rule  must  be  discharged. 

Vauoban,  J. — ^The  question  is,  whether  the  defendant  was  not  a  mere 
tenant  at  will ;  it  was  a  condition  precedent,  that  the  money  should  be  paid, 
and  if  it  had  been  paid,  the  parties  contemplated  a  lease  of  the  premises ;  but 
the  condition  never  was  performed,  and  therefore  this  is  like  the  case  of  a  vendor 
and  vendee,  and  all  the  cases  shew  that  the  vendee  is  a  trespasser  after  a 
demand  of  possession,  on  making  default  in  paying  the  purchase  money.  In 
Doe  d.  Moore  v.  Lawder  (n),  it  was  held,  that  a  voidee  is  a  mere  tenant  by 
sufferance.  Here  the  defendant  did  not  perform  the  condition,  and  I  am  of 
q^nnion  that  the  notice  was  sufficient  to  entitle  the  plaintiff  to  sustain  an  action 
of  ejectment. 

(0  8  T.  R.  3.  Miiburn  V.Edgar,  1  Hodges.  437.  and  SaU 

(»)  5  T.  R.  163.  •  }r^  CulUmore,  1  Gale,  86. 

(•)  1  St|irk.  N.  r.  C.  dD8 ;  and lee  Dot  d. 
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CPMt  Pleat* 

Rogers 

V. 
PULLEir. 


BosANQVBT,  J. — The  rimple  question  is,  what  ccHistraction  ought  to  be  pat 
upon  the  language  used  by  the  lessor  of  the  plaintiff,  when  he  put  the 
defendant  into  possession.  It  amounted  to  a  prospective  agreement ;  he  told 
the  defendant  "  to  pay  the  money*  and  then  he  would  give  him  a  lease." 

The  defendant  could  not  claim  the  lease  until  the  money  was  paid.  It  is  troe, 
that  it  may  be  consistent  with  legal  principles  to  suppose  that  the  lessor  of  the 
plaintiff  had  subsequently  let  the  premises  to  the  defendant  as  tenant  from  year 
to  year ;  but  is  that  a  rational  supposition,  when  we  see  that  the  object  of  the 
lessor  of  the  plaintiff  wajs  not  to  grant  the  lease  until  the  debt  was  paid  ?  It 
is  not  reasonable  to  suppose  that  he  intended  to  grant  him  such  an  interest, 
which,  without  a  notice,  might  last  for  the  term  of  two  years.  It  is  said,  that 
from  the  expression,  "  go  on  as  before,"  we  must  intend  that  the  rent  payahle 
under  the  former  lease  was  reserved.  But  the  former  lease  was  at  an  end, 
and  there  was  no  ground  for  the  defendant  to  say  that  he  was  let  into  posses- 
sion,  in  any  other  way,  than  under  an  agreement  that  he  should  have  a  lease 
of  the  premises,  when  he  paid  the  money  which  was  owing. 


Park,  J.,  having  tried  the  cause,  gave  no  opinion. 


Rule  discharged. 


MayM. 

Jobbing  in 
foreign  funds 
is  not  ille- 
gal bj  7  G.2. 
c  8;  that 
nutate  only  re- 
fen  to  the 
utocicii  or  other 
fiublic  securi- 
tieti  of  this 
kingdom. 


Oakley  v.  Rigby. 

A  SSUMPSIT  for  work  done  and  for  conmiission  due  in  respect  thereof,  for 
money  paid  to  the  defendant's  use,  for  interest,  and  on  an  account  stated. 

Pleas — ^First,  non-assumpsit.  Second — ^That  the  said  work  was  done  and 
the  commission  became  due,  and  the  said  money  was  paid  and  found  to  be 
due  for  and  in  respect  of  contracts  and  agreements  knowingly  made  by  the 
plaintiff,  upon  which,  consideration,  in  the  nature  of  premium,  was,  with  the 
knowledge  of  the  plaintiff,  given  for  liberty  to  accept  or  refuse  certain  public 
and  joint  stock,  and  certain  public  securities  and  shares  and  interests  in  certain 
public  securities,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided.     Conclusion  with  a  verification. 

T^rd  plea — ^That  the  said  work  was  done  and  the  commission  became  due, 
and  the  said  money  was  paid  and  was  found  to  be  due  for  and  in  respect  of 
contracts  in  the  nature  of  wagers,  and  contracts  in  the  nature  of  putts  and 
refusals,  knowingly  made  by  the  plaintiff,  relating  to  the  then  future  price  and 
value  of  certain  public  and  joint  stock,  and  certain  public  securities,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided.  Conclusion  with 
a  verification.     Issue  was  joined  on  all  the  pleas. 

At  the  trial,  before  Tmdal,  C.  J.,  at  the  London  sittings,  it  appeared  that 
the  plaintiff,  a  stock-broker,  had  been  employed  by  the  defendant  to  make 
purchases  of  Spanish  stock  on  his  account.  A  verdict  was  found  for  the 
plaintiff ;  damages  525/. 

Piatt  obtained  a  rule  nisi  to  enter  a  nonsuit,  upon  the  ground  that  the 
transaction  between  the  plaintiff  and  defendant  was  illegal ;  first,  by  stat. 
7  G.  2,  c.  8 ;  and,  secondly,  at  common  law  (a). 


(a)  The  rule  was   also  granted  on  the 
ground  that  there  was  no  evidence  that  the 


defendant    had  authorized  the  purchases, 
but  nothing  turned  on  that  point. 
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stopped  by  the  Court.  ^^,-w 

'^^^    ^  Oaklet 

Piatt  and  Barstow,  in  support  of  the  rule.  Right. 

I.  This  case  is  clearly  within  the  mischief  contemplated  by  stat.  2  G.  2, 
c.  8 ;  if  it  ia  not,  then  a  new  game  would  not  be  included  within  the  pro- 
visions of  stat.  9  Anne,  c.  14,  which  relates  to  money  won  by  playing  at  cards 
or  other  games.  In  Attorney  (reneral  v.  Saggers  (6),  where,  by  stat.  8  Anne, 
c.  7,  8.  1 7,  a  penalty  was  imposed  on  the  importation  of  foreign  goods  which 
were  prohibited  in  this  country,  it  was  held,  that  the  act  was  prospective  in 
its  operation,  and  that  it  extended  to  all  such  goods  as  were  prohibited  by 
subsequent  statutes.  Foreign  stocks  and  funds,  which  come  within  the 
description  of  **  public  securities,"  were  in  existence  when  stat.  2  G.  2,  c.  8, 
was  passed,  and  the  last  cited  case  proves  that  it  is  not  because  a  statute  is 
peoal,  that  it  shall  not  be  prospective  in  its  operation.  In  Brown  v.  Turner  (c), 
it  was  held,  that  jobbing  in  omnium  was  within  the  statute;  and  although 
OUvierson  v.  Coles  (d)  may  appear  to  be  contrary.  Lord  Ellenborough,  C.  J., 
draws  this  distinction,  namely,  that  a  person  who  has  omnium,  is  potentially  in 
possession  of  stock.  When  the  statute  passed.  Bank  Stock,  East  India  Stock, 
and  Irish  Stock  was  in  existence.  If  the  statute  is  not  to  have  a  general 
interpretation,  it  is  difficult  to  say  whether  it  would  apply  to  Irish  Stock,  or 
to  the  Greek  Loan,  which  is  guaranteed  by  this  country. 

II.  By  the  common  law  this  was  an  illegal  contract,  and  this  objection  may 
be  taken,  although  the  pleas  are  framed  on  the  statute.  Rex  v.  Urlg  (e).  It 
is,  in  effect,  a  bet  or  wager  on  the  price  of  stocks  at  a  future  day ;  and  such 
practices  operate  as  an  incitement  to  immorality ;  and  it  would  be  contrary  to 
good  policy  to  afford  encouragement  to  them.  Thus,  in  Gilbert  v.  Sykes  (/), 
it  was  held,  that  no  action  could  be  maintained  where  the  payment  of  money 
depended  upon  a  bet  whether  Napoleon  Bonaparte  would  escape  assassination. 
So  in  Andrews  v.  Heme  {g),  and  in  other  cases  which  are  collected  in  Starkie 
on  Evidence  (A).  In  fact,  this  traffic  in  Spanish  Bonds  amounts  to  a  bet  on 
the  solvency  or  insolvency  of  a  foreign  state. 

TiNDAL,  C.  J. — ^It  appears  to  me,  that  this  case  involves  the  same  considera- 
tion as  Wells  V.  Porter  (i),  which  has  been  already  decided  during  this  term, 
I  am  unwilling,  therefore,  to  go  over  the  ground  again,  merely  for  the  purpose 
of  arriving  at  the  same  conclusion.  I  will  only  advert  to  two  grounds  of 
argument  which  have  now  been  introduced ;  one  founded  on  the  statute  of 
Anne,  the  other  upon  the  case  of  the  Attorney  General  v.  Saggers,  It  has 
been  contended,  that  if  we  were  called  upon  to  construe  the  statute  9  Anne, 
c.  14,  we  should  be  bound  to  hold,  that  any  new  game  of  cards  which  was  not 
known  at  the  time  the  Act  passed,  is  within  the  mischief  contemplated  by  that 
statute ;  and  that  it  will  be  a  contradiction,  if  we  now  decide  that  jobbing  in 
foreign  stocks  is  not  within  the  mischief  of  the  2  G.  2,  c,  8.  But  the  statute 
of  Anne  applies  to  money  "  won  by  gaming  or  playing  at  cards,  dice,  tables, 
tennis,  bowls,  or  other  game  or  games  whatsoever,"  which  are  general  words, 

(A)  1  Price,  182.  (/)  16  East,  160. 

(c)  7  T.  R.  630;  2  E»p.  N.  P.  C.  631.  M  1  Lev.  33. 

S.  C.  (A)  2  Stack.  898. 

SUrk.  N.  P.  C.  496.  (0  See  post. 
2  Saund.  308|  n.  1. 
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sufficiently  comprehensive  to  indnde  any  new  game-;  but  the  words  Used  in 
the  other  statute  are  not  sufficient  to  include  foreign  securities. 

Then,  as  to  the  case  of  the  Attorney-General  v.  Saggers  (A);  the  Court  there 
held,  that  a  statute  which  was  passed  to  impose  penalties  for  running  uncus- 
tomed goods,  was  applicable  and  applied  to  goods  on  which  duties  were 
imposed  by  subsequent  acts.  This  statute  was  passed  for  the  purpose  of 
preventing  uncustomed  goods  from  being  run,  and  it  was  a  piece  of  machinerr 
to  assist  in  collecting  the  revenue,  and  it  therefore  applies  toties  quoties,  as 
often  as  new  duties  are  imposed.  The  case  before  us  is  very  different.  The 
statute,  when  it  passed,  was  applicable  to  the  stocks,  funds,  and  public  secu- 
rities  which  were  in  this  country  at  that  time,  and  it  cannot  be  seen  that 
foreign  funds  were  within  the  puri^iew  of  the  legislature. 


Park,  J.,  Vauobam,  J.,  and  Bosanquxt,  J.,  concurred. 


(*)  1  Price,  162.. 


Rule  discharged. 


Sparkes  r.  Marshall. 


A  SSUMPSIT  upon  a  policy  of  insurance,  subscribed  by  defendant,  as  an  un- 
derwriter, for  200/.  The  first  count  of  the  declaration  averred  that  500 
barrek  x>f  oats  were  shipped  at  Youghall,  on  board  the  Gibraltar  packet,  to  be 
carried  and  conveyed  to  Southampton;  that  the  plaintiff  was  interested  therein 
to  the  amount  of  the  monies  insured  ;  and  that  the  vessel  departed  and  set  sail 
from  Fott^Ao// aforesaid,  on  her  voyage  towards  Southampton^  and  was  totally 
chuc^*the  Mil;  ^^^>  ^^  ^^  ^^^  ^^  board,  by  perils  of  the  sea.  The  second  count  averred  the 
and  A.  having  interest  in  the  oats  to  be  in  one  Bam/ord.  The  declaration  was  delivered  before 
plaintiff  that  the  late  rules  came  into  operation.  The  defendant  pleaded  the  general  issue. 
The  parties  to  the  action  under  a  judge's  order  stated  the  facts  in  the  following 
case  for  the  opinion  of  the  Court. 

The  plaintiff  was  a  corn-merchant  at  Cosham  in  Hampshire.  In  October, 
1831,  Bam/ord,  who  was  a  corn-dealer  at  Southampton,  now  deceased,  con- 
tracted with  Thomas  John  and  Son,  merchants,  of  Youghall,  in  Irel4md,  through 
M'Cheane,  who  was  the  agent  at  Portsmouth,  of  John  and  Son,  for  the  pur- 
chase of  a  parcel  of  black  oats,  from  500  to  700  barrels,  as  appeared  by  the 
following  correspondence  between  M*Cheane  and  John  and  Son. 

**M'Cheane  to  /oA»and  Son,  Portsmouth,  22nd  October,  1831," 
••  I  have  sold  for  you  to  Mr.  Bam/ord,  500  to  700  barrels  prepared  black 
oats,  as  you  can  get  a  vessel  to  answer  at  l\s.  6d,  per  barrel  on  board,"  &c. 

"John  and  Son  to  M'Cheane,2eth  October,  1831." 

"  We  observe  your  sale  to  Mr.  Bam/ord  of  500  to  700  barrels  of  black  oats, 

at  11*.  Crf.  per  barrel,  which  shall  be  shipped  the  first  opportunity.    The  price 

low,  as  we  now  pay  at  I2s,  per  barrel,  free  on  board  here :  you  may  sell  500 

to  700  barrels  more  at  14*.  6d.  per  barrel,"  &c. 
tendinv  that  he  '    ,  .  , ,  .  ... 

was  entitled  to  receive  the  oau  delivered  at  Porttmouth  ;  A.  thereupon  aold  ihe  oate  which  were 
«n  board  ihe  Gibraltar  to  another  per»on  at  SouUt&muUm^  but  the  plaintiff  gave  notice  to  the 
purclianer  that  heinniiited  on  having  the  oau  /orwarded  to  Porttmauih,  It  was  Nubatquenilv 
ascertained  that  the  Gibraltar  i>acket  and  her  cargo  waa  toUUy  lost  do  her  parage  from  Ireland. 
The  plaintiff  afierwardv  Mid  his  intereitt  in  the  policy  to  A.  Under  thene  circomstancen,  it  va^ 
hdd^  that  the  plaintiff  had  anfinvurable  interest,  when  tbe|»olicy  waa  effected,  and  tliat  he  aas 
entitled  to  recover  In  an  action  againet  the  underwriter.  « 


A.  enntracted 
to  sell  the 
plaintiff  a 
quantity  of  oats 
to  be  shipped 
In  Ireland  by 
persons  of 
whom  A.  had 


the  oats  were 
about  to  be 
shipped  on 
board  the 
Gibraltar 
packet,  the 
plaintiff  ef- 
fected an  in- 
surance on  the 
cargo  with  the 
defendant.    A 
miNUider- 
standing  after- 
wards arose 
between  A. 
and  the  plain- 
tiff, as  to  the 
place  at  which 
the  Gibraltar 
packet  should 
discharge  her 
caigo.  she 
being  bound 
for  Southamp* 
/OR,  but  the 
plaintiff  con< 


Marshall^ 
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IDth  Nocemb&,  1831,  Bam/ord  and  the  plaintiff  entered  into  a  negotiation    Com.  PUat.' 
(baving  met  at  Portaea),  for  the  purchase  of  some  black  oats,  and  the  follow-       SpAiiitES 
ing  note  was  written  and  signed  by  the  plaintiff  in  a  book  belonging  to 
Bamford,  which  was  usually  carried  about  by  him. 

"  Bought  of  Mr.  Bamford  500  to  700  barrels  of  prepared  black  oats,  at 
11».  9rf.  per  barrel,  to  be  shipped  by  Andrew  Carberry,  of  Dtmgarvon,  and  500 
to  700  barrels  of  prepared  black  oats,  at  11^.  9(/.  per  barrel,  to  be  shipped  hj 
Thomas  John  and  Son,  of  Youghatt,  both  parcels  free  on  board,  and  freight  not 
to  exceed  28.;  if  it  does,  Mr.  B.  to  pay  the  addition.  Portsea,  10th  November^ 
1831,    This  is  to  cancel  a  former  sale." 

At  the  same  time  Bamford  wrote  in  pencil,  and  handed  to  the  plaintiff,  the 
Mowing  note  : — "  Sold  Mr.  J.  H.  Sparkes,  500  to  700  barrels  prepared  black 
oats,  at  1  Is.  9d.  per  barrel,  on  board,  to  be  shipped  by  Andrew  Carberry,  and 
500  to  700  barrels  of  prepared  Uack  oats,  to  be  shipped  by  Thomas  John  and 
Soo,  at  lis,  9d.  per  barrel,  at  Youghall,  freight  not  to  exceed  2s.  per  quarter. 
F.  B.  Bamford,  Portsea,  10th  November,  183U  To  cancel  former  sale  by  Mr. 
SjKtrkes,  who  is  to  have  his  bill  returned." 

At  the  time  of  signing  these  notes,  Bamford  did  not  know  in  what  vessel  the 
oats  ordered  by  him  of  Messrs.  John  and  Son,  as  before  mentioned,  would  be 
shipped.  The  former  sale  referred  to  was  a  sale  of  oats  by  Bamford  to  Sparkes, 
to  be  delivered  at  Portsmouth,  which  delivery  was  not  made  in  consequence  of 
the  master  of  the  vessel,  on  board  which  those  oats  arrived,  refusing  to  proceed 
to  Portsmouth,  and  insisting  on  landing  them  at  Southampton.  To  compensate 
Sparies  for  this,  M'Cheane  negotiated  the  sale  from  Bamford  to  Sparkes,  men- 
tioned in  the  above  notes. 

14th  of  November,  1831,  Bamford  received  a  letter  from  John  and  Soui 
dated  at  Youghall,  on  the  10th  of  the  same  month,  as  follows: — "  We  have 
commenced  shipping  the  black  oats  sold  to  you  through  Mr.  M'Cheane,  per 
schooner  Gibraltar  packet,  of  Dartmouth,  Thomas  Metherell,  master,  for 
Sostkampton.  She  wiU  take  from  500  to  600  barrels;  and  our  next  will 
inclose  invdice  and  bill  of  lading." 

On  the  same  day  Bamford  addressed  the  following  letter  to  the  plaintiff: — 
"  Southaa^ton,  14^  November,  1831 .  I  am  this  day  advised  by  Thomas  John 
and  Son  tiiat  they  have  engaged  room  in  the  schooner  Gibraltar  packet,  of 
Dartmouth,  to  take  about  600  barrels  black  oats,  on  your  account." 

On  the  following  day,  15th  November,  the  plaintiff  forwarded  to  his  agent 
in  London  the  following  letter : — "  Have  the  goodness  to  insure  400/.  on  oats 
per  the  Gibraltar  packet,  of  Dartmouth,  from  Youghall,  by  Southampton  and 
Portsmouth,  supposed  to  be  not  yet  loaded." 

In  pursuance  of  this  order,  a  policy  was  effected  on  the  16th  November, 
which  was  subscribed  by  the  defendant,  as  underwriter,  for  200/.,  arid  was  the 
policy  declared  on  in  this  cause.  The  premiimi  mentioned  in  the  policy  was 
paid  by  the  plaintiff^s  agent  to  the  defendant.  No  other  insurance  was  ever 
effected  upon  the  parcel  of  486  barrels  of  oats  hereinafter  mentioned,  or  any 
port  of  it,  either  by  Sparkes  or  Bamford,  or  any  other  person. 

Messrs.  John  and  Son  shipped  on  board  the  Gibraltar  packet  485  barrels  of 
black  oats,  bemg  part  of  the  oats  referred  to  in  their  letter  of  the  14th  of 
November,  and  also  another  parcel  of  250  barrels  black  oats,  and  200  barrels 
of  barley ;  and  the  shipment  was  completed  on  the  14th  of  November,  1831. 
The  following  bill  of  lading,  relating  to  the  first-mentioned  parcel  only,  wa< 
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Com.  Plau.    signed  by  the  maater,  ••  Shipped,  by  7%omas  John  and  Son,  m  the  Gibrdltar 
Sparkcs      packet,  of  Dartmouth,  whereof  is  maister,  John  Metherell,  and  now  in  the  port 
V*  of  YoughaU,  and  bound  for  Southampton,  say  486  barrels  of  black  oats»  and  are 

to  be  deHvered  at  the  aforesaid  port  of  Southampton  (the  danger  of  the  seas, 
&c.  excepted,)  onto  shipper's  orders,  or  to  assigns,  he  or  they  paying  freight 
for  the  said  goods  2^.  per  quarter,  with  primage  and  average  accustomed.  In 
witness,  &c.     Dated  in  Youghall,  November  14th,  1831.     John  Metherell" 

This  bill  of  lading  was  indorsed  generally  by  Messrs.  John  and  Son,  and 
forwarded  to  M'Cheane,  together  with  the  invoice  of  those  486  barrels  of  oats, 
and  another  invoice  of  the  other  parcel  of  250  barrels  of  oats  (which  last- 
mentioned  parcel  formed  no  part  of  the  600  barrels  referred  to  in  the  letter  of 
John  and  Son,  of  the  14th  November,)  and  200  barrels  of  barley  by  the  same 
vessel ;  and  on  receipt  of  this  letter,  M'Cheane  addressed  to  Bamford  the 
following  letter : — "  I  have  an  invoice  from  John  and  Son  to-day  of  486 
barrels  of  oats  for  you,  per  Gibraltar  packet,  which  is  all  your  berth  would 
hold,  although  they  thought  it  would  have  held  500  to  600  barrels.  Ther 
also  send  me  invoice  of  250  barrels  of  oats,  and  200  barrels  barley,  per  same 
vessel,  freight  2^.,  oats  and  barley,  2^.  Sd,,  which  they  desire  we  give  you  at 
1  \8,  6d.  and  I4a,  6d.  if  you  will  relinquish  all  claim  on  them  for  more  barley; 
if  not,  I  am  to  give  you  the  200  barrels  barley,  and  the  other  barrels  they  will 
ship  first  opportunity.  As  this  vessel  will  not  come  to  Portsmouth,  perhaps  it 
will  be  as  well  for  you  to  agree  to  their  proposal,  and  supply  Sparkes  hereafter 
with  others.     Waiting  your  reply,  &c." 

Bamford  to  M'  Cheane.  "  Southampton,  November  2 1  st .  1 83 1 .  Your  favour 
of  the  19th  is  now  before  me ;  I  wrote  what  Johns  have  done,  and  what  they 
propose,  but  I  have  a  right  to  the  whole  of  the  oats,  or  nearly  so,  accordmg  to 
my  contract ;  and  also  have  a  right  to  fiill  300  barrels  barley.  Under  these 
circumstances,  however,  I  think  it  will  be  best  to  send  Sparke's  invoice,  and 
draw  on  him  for  736  barrels  oats,  per  said  vessel,  and  I  will  take  the  barley» 
and  ezonorate  Johns,  if  Sparkes  accepts.  You  are  aware  I  have  nothing  to  do 
with  any  vessel  going  to  Portsmouth  with  either  lot  of  oats  for  Sparkes. 
Write  me  on  this." 

On  Monday,  the  same  21st  of  November,  M* Cheane  saw  the  plaintiff,  and 
offered  him  the  option  of  taking  the  736  barrels  mentioned  in  the  above  letter; 
but  the  phdntiff  required  that  the  Gibraltar  packet  should  make  the  discharge 
in  Portsmouth:  when  M'Cheane  wrote  to  Bamford  as  follows: — "Monday 
evening.  Mr.  Sparkes  will  take  the  736  barrels  oats,  at  lis.  6d„  but  he  in- 
sists on  the  vessel  coming  into  Portsmouth.  Every  one  that  he  has  spoken  to 
*  on  the  subject,  says,  you  are  bound  to  ship  them  for  Portsmouth" 

On  the  same  2l8t  November,  1831,  Bamford,  unknown  to  Sparkes,  entered 
into  a  treaty  with  E.  L,  Oke,  a  corn-merchant  of  Southampton,  to  sell  him  700 
barrels  of  black  oats ;  and  upon  that  occasion  a  bought  note  was  signed,  as 
follows  : — "  Southampton,  November  21st,  1831.  Bought  of  F.  B.  Bamford, 
about  700  barrels  of  prepared  black  oats,  free  on  board,  at  Youghall,  shipped 
per  the  Gibrtdtar  ^tucket,  at  2s,  freight,  price  12*.  3d,  per  barrel." 

A  sold-note,  in  the  same  form,  was  signed  by  Bamford,  and  handed  to  Oke. 

The  following  letters  then  passed  at  the  respective  times  at  which  they  are 
dated. 

Bamford  to  pluntiff.  "  November  22nd,  1831.  I  am  exceedingly  vexed  that 
the  Gibraltar  packet  will  not  go  to  Portsmouth :  though  I  am  not  bound  to 
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Bend  her,  or  any  other  Tessel  to  any  particular  port.  I  should  be  glad  that  one  Com,Pleai, 
would  go  to  you  of  course.  I  shall  ship  your  oats  according  to  my  contract, 
and  do  alll  can  to  get  a  vessel  engaged  to  meet  your  -wishes  in  the  interim. 
If  you  want  black  oats,  I  will  supply  you  out  of  my  store  with  as  many  quar- 
ters as  would  be  600  barrels,  at  11^.  9d.  on  board,  at  YoughdlL  Can  I  do 
more?" 

Plaintiff  to  Bamford,  "  Cosham,  near  Portsmouth,  23rd  November,  1831. 
By  your  letter  of  the  14th  instant,  you  informed  me  that  John  and  Son  had 
engaged  room  on  the  Gibraltar  packet  for  about  600  barrels  of  black  oats  on 
my  account,  and  I  immediately  wrote  to  London  for  insurance  to  be  effected 
on  her  for  400/.,  which  was  done  at  209.  per  cent.  On  Monday  last,  Mr. 
M*Cheaiie  told  me  there  were  two  bulks  in  the  Gibraltar  packet,  amounting  to 
736  barrels,  which  he  offered  me  the  option  of  taking,  and  I  accepted  them 
both.  I  must,  therefore,  insbt  on  your  sending  on  the  Gibrdltar  packet  to 
Pwtmovthr 

M'Cheane  to  Bamford.  *' Portsmouth,  November  23rd,  Your  favour  of 
23nd  came  to  hand.  My  orders  from  Messrs.  John  and  Son  are  to  give  you 
the  250  barrels  of  oats,  at  1  Is.  6d, ,  if  you  will  exonerate  them  from  shipping  the 
100  barreb  barley  which  remain  due  to  you  (on  your  contract  for  300  barrels), 
after  the  200  barrels  now  on  Gibraltar  packet.  Please  say  by  post  to-night, 
if  you  agree  to  this.  I  do  not  send  documents,  or  draw,  till  I  receive  your 
uiswer,  to  save  expense  of  stamps.  You  said  in  yours  of  21st  instant,  you 
^  agree  to  John  and  Son's  proposition,  if  Sparkes  accepted,  but  he  has  not, 
inasmuch  as  he  insists  on  vessel  coming  to  Portsmouth.  The  250  barrels  oats, 
Md  200  barley,  are  insured  for  340/.  in  London.  You  say,  in  yours  of  22nd, 
Sparkes  should  wait  tiU  the  736  barrels  are  offered  him.  I  offered  them  to 
him  per  your  orders  given  21st  instant.  Sparkes  is  at  Petersfield  market  to- 
day, bat  1  fear  he  will  not  be  satisfied  unless  vessel  comes  on." 

M'Cheane  to  Bamford.  "Portsmouth,  November  24th,  1831.  I  annex  in- 
voice of  the  736  barrels  of  oats,  200  barrels  barley,  per  Gibraltar  packet,  and 
enclose  bills  of  lading  and  bill  for  amount,  which  please  return  to  me  as  soon 
M  in  your  power."  Invoice  24th  of  November  (on  the  back  of  the  Same 
letter).  Invoice  of  736  barrels  oats,  and  200  barrels  barley,  shipped  by 
Messn.  John  and  Son,  at  YoughaU,  on  board  the  Gibraltar  packet  of  Dart-- 
noif^A,  John  Metherell  master,  for  Southampton,  for  account  and  risk  of  Mr.  F, 
B.  Bamford,  Southampton.** 

On  the  same  24th  of  November,  Bamford  indorsed  the  bill  of  lading  for  the 
483  barreb  of  oats,  with  the  following  document : — "  Deliver  the  within 
named  oats  to  Mr.  E.  L.  Oke,—F.  B.  Bamford.'*  The  bill  of  lading  with  this 
indorsement  was,  without  Sparke's  knowledge,  handed  to  Oke;  and  on  the 
same  day  the  following  invoice  was  made  out  by  Bamford  to  Oke.  *'  Invoice 
of  736  barrels  prepared  black  oats,  shipped  by  Thomas  John  and  Son,  of 
Yougkall,  free  on  board  the  Gibraltar  packet,  of  Dartmouth,  John  Metherell 
master,  per  account  and  risk  of  Mr.  Oke,  Southampton."  Here  followed  par- 
ticulars, and  among  them  a  charge  of  5/.  for  insurance  on  500/.  The  price  at 
which  the  said  oats  were  sold  by  Bamford  to  Oke,  viz.  1  Is.  Sd,  per  barrel,  was 
the  market  value  of  the  said  oats  on  the  21st  of  November,  1831.  The  value 
of  the  486  barrels  m  question,  with  all  the  additional  charges  in  the  above  last- 
mentioned  invoice  (except  the  sum  of  5/.  9s.  9d.  for  insurance,)  was  321/.  1 6s.  4(/. 
Bamford  had  not  in  fact  effected  any  pdicy  for  500/.  as  stated  in  the  invoice. 
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but  was  all  msurer  to  Oke  of  the  736  barreb  of  oats  for  that  sam.  On  the 
same  24th  of  November,  1831,  a  bill  was  drawn  by  Bamfard  on  Oke  for 
478/.  14^.  4d.  being  the  amount  of  the  above  invoice.  That  bill  was  accepted 
by  Oke,  and  fell  due  on  the  17th  of  Januafy,  and  was  then  paid.  The  follow- 
ing letters  were  written  and  received  according  to  their  respective  dates. 

The  plaintiff  to  Oke.  '*  26th  of  November,  1 831 .  I  shall  be  obhged  if  you 
ynH  inform  me  when  the  Gibraltar  packet  arrives  at  Soutka»^fton  from 
Youghall,  and  if  you  observe  any  one  presuming  to  touch  the  black  oats  on 
board,  which  I  shall  endeavour  to  obtain.  anUe  qu'il  coute" 

Oke  to  Sparkes.  "  27th  November,  1831.  Tlie  black  oiits  per  Gibraltar 
packet,  Mr.  Bamford  has  sold  to  me,  and  insurance  effected  thereon.". 

The  plaintiff  to  Oke.  "  28th  of  November,  1831.  It  is  very  unplessant  to 
differ  with  one's  friends,  but  J  am  determined  to  try  the  case  with  Mr. 
Bamford ;  therefore,  if  the  Gibraltar  packet  does  not.  deliver  the  oats  to  me,  I 
shall  immediately  take  such  steps  as  my  attorney  may  advise." 

About  the  16th  of  December,  it  was  generally  believed  that  the  Gtbrutter 
packet  was  lost  She  sailed  from  Yougball  to  Southampton,  on  the  16th  of 
November,  but  the  master  or  crew  have  never  since  been  heard  of,  and  it  was 
admitted  that  she  was  totally  lost.  On  the  16th  of  November,  1831.  the 
policy  of  insurance  was  sent  to  the  plaintiff  by  his  London  agent ;  and  about 
the  16th  of  April,  1832,  the  same  was,  after  a  long  dispute,  handed  over  to 
Bamford,  and  the  following  indorsement  put  upon  it,  and  signed  by  the 
plaintiff  and  Bamford.  "  By  this  indorsement,  the  interest  on  this  policy  i« 
vested  in  Mr.  F.  H.  Bamford.**  At  the  time  that  indorsement  was  made,  the 
plaintiff  received  60/.  consideration  for  it.  The  defendant  and  the  other  under* 
writers  had  not  in  any  way  assented  to  or  been  apprised,  until  the  action  was 
brought,  of  the  above-mentioned  indorsement  being  put  on  the  policy. 

The  premium  was  paid  into  court. 

The  Court  was  to  decide  as  to  the  admissibility  of  all  or  any  of  the  foregoing 
letters ;  and  also  to  form  the  same  conclusions  as  to  all  or  any  of  the  facta 
herein  stated,  as  a  jury  would  be  at  liberty  to  do  at  nisi  prius.  If  the  Court 
should  decide  that  the  plaintiff,  under  the  circumstances,  was  entitled  to  the 
whole  sum  of  400/.  insured  upon  the  policy,  the  judgment  was  to  be  for  200/. 

If  the  court  should  decide  that  the  plaintiff  was  entitled  only  to  such  a  pro- 
portion of  the  sum  insured  as  486,  which  was  the  quantity  of  oats  actually  on 
board,  bore  to  600,  which  was  the  quantity  of  oats  intended  to  be  insured  for 
400/.,  die  judgment  was  to  be  entered  for  162/.  And,  if  the  Court  should 
decide  that  the  plaintiff  was  not  entitled  to  recover,  the  judgment  was  to  be 
entered  for  the  defendant. 

Talfourd,  Seijt.  for  the  plaintiff. — ^A  complete  contract  was  entered  into 
between  the  plaintiff  and  Bamford,  by  the  agreement  of  the  10th  of  November, 
and  the  plaintiff  afterwards  effected  an  insurance  on  the  oats  to  Southampton 
and  Portsmouth, 

If  the  transaction  had  rested  there,  no  doubt  would  have  existed  that  the 
plaintiff  had  an  insurable  interest  in  the  goods ;  and  it  would  make  no  dif- 
ference whether  the  interest  was  legal  or  equitable.  SmUh  v.  La9celles{a), 
where  Ashurst,  J.  says,  "  The  plaintiff  had  only  mortgaged  his  interest  in  the 


(a)  8  T,  Rep.  188. 
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goods  and  freight  to  the  defendant ;  and  therefore  although  t^e  defendant  may  jC&m,  J^kct. 
have  insured  the  legal  interest  on  his  own  account,  he  might  also  have  insured 
the  equitable  interest  remaining  in  the  plaintiff  on  the  plaintiff's  account." 
It  clearly  appears  by  the  plaintiff's  letter  of  the  26th  November,  that  he  in- 
sisted on  his  right  to  have  the  oats,  and  the  loss  of  the  vessel  was  not  then 
known.  But  if  it  be  admitted  that  Bam/ord  had  an  interest  in  the  oats,  then 
that  is  sufficient  to  support  the  policy,  and  it  is  one  of  those  cases  where  the 
policy  will  enure  for  the  benefit  of  the  party  who  was  really  interested. 
Lucena  v.  Craufurd(b),  Routh  v.  7^m/»on(c).  The  principle  laid  down  in 
Hagtdom  v.  Oliuerson(d)  is  applicable.  There  the  plaintiff  effected  an  insurance 
on  a  ship,  as  well  in  his  own  name  as  in  the  name  of  every  other  person,  in 
the  usual  form,  for  the  benefit  of  one  Sckroeder,  an  alien  enemy,  and  procured 
a  hcense  to  legalize  the  voyage ;  a  loss  happened,  and  ten  years  afterwards 
Schroeder  adopted  the  insurance,  and  it  was  held  that  the  plaintiff  might 
recover  against  the  underwriter,  avering  the  interest  to  be  in  Schroeder. 

Maule,  contrH, — ^The  plaintiff  had  no  insurable  interest  in  the  oats.     He 
might  have  supposed  that  the  oats  were  shipped  from  Ireland  in  pursuance  of 
the  contract  which  he  had  made  with  Bamford;  but,  by  that  contract,  the  goods 
were  to  be  forwarded  to  Portsmouth ;  and  the  oats  which  were  shipped  in  the 
Gibraltar  packet,  were  consigned  to  Bamford,  at  Southampton,  and  not  to 
Sparkes,  at  Portsmouth,    Therefore  the  insurable  interest  was  in  Bamford,  an 
he  will  not  be  allowed  to  adopt  the  plaintiff's  insurance  after  a  loss  has  hap- 
pened.     When  an  insurance  is  effected,  and  it  turns  out  that  the  party  had  no 
insurable  interest,  the  premiums  are  returned,  subject  to  a  small  deduction  of 
one  half  per  cent.,  and  the  broker's  fees ;  but  if  the  plaintiff  is  now  permitted  to 
recover,  the  underwriter  would  be  compelled  to  return  the  premiums,  and  also 
to  pay  for  the  loss  which  has  been  sustained.  Here  the  policy  was  not  effected 
to  cover  Bamford* s  interest.     In  Irving  v.  Richardson  (e).  Lord  Tenterden, 
C.  J.,  left  it  to  the  jury  to  say  whether  a  mortgagee  of  a  ship  who  had  insured 
beyond  the  amount  of  hu»  mortgage  debt,  intended  to  cover  the  interest  of  the 
mortgagor,  as  well  as  hi  own,  and  the  Court  held,  that  the  direction  was 
correct.    That  principle  is  applicable  to  the  present  case,  and  it  cannot  be  pre- 
tended that  the  plaintiff  had  any  view  to  Bamford's  interest  when  he  effected 
the  insurance.  Bamford  hsid,  without  doubt,  such  an  interest  as  to  enable  him  to 
insure,  but  he  did  not  insure ;  and  it  would  be  dishonest  to  permit  him  now  to 
recover  on  a  policy  which  was  effected  by  the  plaintiff,  and  which  he  has  pur- 
chased, since  the  loss,  for  60/.    The  bought  and  sold  note  exchanged  between 
the  plaintiff  and  Bamford  is  silent  as  to  the  place  at  which  the  oats  were  to  be 
delivered ;  but  there  can  be  no  doubt  but  that  the  understanding  of  the  parties 
was  that  the  delivery  should  be  at  Portsmouth.     The  plaintiff  had  no  right  to 
insbt  that  the  cargo  of  the  Gibraltar  packet  should  be  delivered  at  Portsmouth. 
Idle  V.  Thomtonif).     If  Bamford  neglected  to  dehver  oats  to  the  plaintiff  in 
pursuance  of  his  contract,  then  the  latter  has  now  a  right  of  action  against 
Bamford  for  the  non-performance  of  that  contract. 

{h)  2  New  Rep.  268  ;   8.  C.  in  Error,  1  (r/)  2  M.  5c  S.  485. 

Taunt.  Sift.  (e)  2  Bam.  &  Adol.  193. 

(c)  13  East,  274.  (/)  3  Camp.  274. 
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C<m.  Pleas.        Tal/wtrd,  Seijt,  in  reply. — ^It  is  clear  the  plaintiff  had  an  insurable  interest 

Sparkes      ^  ^®  goods  when  he  effected  the  insurance,  and  he  did  nothing  after¥rards  to 

V.  shew  Uiat  he  intended  to  repudiate  the  contract.    Alexander  v.  Gardner  {g)» 

Marshall.  ^^^  ^  ^ 

TiNnAL,  C.  J. — Upon  the  facts  stated  in  the  special  case*  two  objections 
have  been  made  by  the  defendant  against  the  plaintiff's  right  to  recover ;  first, 
that  at  the  time  of  effecting  the  insurance,  the  plaintiff  had  no  insurable  in- 
terest in  the  oats  shipped  on  board  the  Gibraltar  packet,  and  had  sustained  no 
loss  in  respect  of  them,  so  as  to  entitle  him  to  maintain  the  action  as  to  the 
first  count ;  and,  secondly,  that  Bamford  was  a  stranger  to  the  insurance,  and 
had  no  such  interest  in  the  oats  at  the  time  of  the  supposed  loss,  and  hud 
sustained  no  such  damage  as  to  entitle  the  plaintiff  to  maintain  the  action  on 
the  second  count  of  the  declaration.  If  the  first  objection  is  determined  in 
favour  of  the  plaintiff,  it  becomes  unnecessary  to  consider  the  second.  For  if 
the  plaintiff  had  an  insurable  interest  at  the  time  the  policy  was  effected,  what- 
ever change  may  have  taken  place  in  the  property  in  the  oats  since,  can  have 
no  effect  in  relieving  the  underwriters  from  Aeir  liability,  as  the  plaintiff  may 
sue  on  the  policy  for  the  benefit  of  the  party  to  whom  such  property  has 
passed.  And,  we  think,  looking  at  the  situation  of  the  parties,  and  the  effect 
of  the  correspondence  which  has  passed  between  them,  that  the  plaintiff  had 
an  insurable  interest  in  the  oats  upon  which  the  policy  was  effected.  The  ques- 
tion turns  upon  the  right  of  the  plaintiff,  at  the  time  of  effecting  the  policy,  to 
the  specific  cargo  of  oats  on  board  the  Gibraltar  packet. 

The  plaintiff  contends,  those  particular  oats  were  appropriated  to  him ;  the 
defendant,  on  the  other  hand,  contends  that  no  specific  cargo  of  oats  was  ap- 
propriated, that  he  had  only  a  right  of  action  against  Bamford  on  the  bought 
and  sold  note  for  the  non-delivery  of  oats  at  Portsmouth,  and  that  he  could 
recover  the  same  damages  now  in  such  action,  notwithstanding  the  loss  of  the 
Gibraltar  packet.  Under  the  bought  and  sold  notes  which  were  entered  into 
on  the  10th  November,  there  was  no  interest  acquired  in  any  particular. 
Nothing  more  was  specified  than  that  they  were  oats  to  be  shipped  by  Tkonuu 
John  and  Son,  of  Youghall;  and  (as  we  think  must  be  inferred  from  necessary 
intendment  upon  the  face  of  the  contract,)  that  the  oats  were  to  be  delivered  at 
Portsmouth,  This  latter  condition  appears  abundantly  afterwards  from  the 
correspondence  between  the  contracting  parties.  Four  days  afterwards, 
Bamford,  the  vendor,  has  notice  that  the  oats  which  he  intended  as  the 
subject-matter  of  the  contract,  at  the  time  such  contract  was  entered  into, 
were  shipping  for  him  by  Messrs.  Thomas  John  and  Co.,  at  Youghall,  on  board 
the  Gibraltar  packet,  bound  to  Southampton;  and  by  the  same  post,  Bamford 
writes  to  the  plaintiff,  that  Messrs.  J'homas  John  and  Son  have  engaged  room 
in  the  Gibraltar  packet,  to  take  about  600  barrels  of  oats  on  his  account. 

This  letter  appears  to  us  to  be  an  unequivocal  appropriation  of  the  oats  on 
board  the  Gibraltar  packet,  by  Bamford,  the  only  person  who  had  the  "coDtrol 
over  them.  And  this  appropriation  is  assented  to  and  adopted  by  the  plain- 
tiff, who,  on  the  following  day  gives  instructions  to  his  agent  in  London  to 
effect  the  policy  on  oats,  per  Gibraltar  packet,  from  Youghall,  to  Southamptn 

(g)  1  Bing.  N.  C.  6^1 ;  ]  Hodges,  147. 
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and  PorUnumth.    It  is  true  that  Barnford  concealed  from  the  plaintiff  the  fact     Com.  Pka§, 

that  the  Tcssel  was  bound  only  to  Southampton;  but  as  he  entered  into  a  con-       ^^^^^^ m 

tract  to  deliver  oats,  which  were  afterwards  fixed  between  the  parties  to  be  v. 

these  oatu  at  Portsmouth,  the  plaintiff  had  the  right  to  hold  hnn  to  his  bargain,    W  a»«hali.. 

and  to  call  upon  him  eitiier  to  procure  the  Gibraltar  packet  to  bring  them  on 

to  Portsmouth,  or  to  forward  them  by  some  other  vessel  to  the  place  of 

delivery;  as  the  concealment  that  the  Gibraltar  packet  was  not  bound  to 

Portsmouth,  could  not  upon  any  legal  principle  divest  from  the  plaintiff  the 

interest  he  had  in  these  specific  oats.     Accordingly  the  plaintiff,  continually 

from  this  time  until  after  the  loss  of  the  oats,  insists  upon  these  particular  oats 

beings  forwarded  to  Portsmouth.   The  letters  from  M*Cheane  to  Bam/ord  of  the 

2lst  and  23rd  of  November,  and  the  plaintiff's  letter  of  the  23rd,  are  precise 

and  peremptory  on  the  point,  insisting  on  these  particular  oats  being  forwarded 

by  the  Gibraltar  packet.     On  looking  at  the  whole  of  the  transaction,  we  see 

no  assent  on  the  part  of  the  plaintiff  to  vary  his  right  or  daim  to  those  par- 

ticokr  oats,  imtil  after  the  policy  is  effected,  and  the  loss  known.   And  we  are 

not  aware  of  any  principle  on  which  a  change  in  the  interest,  after  the  policy 

is  effected,  much  less  after  the  loss  has  happened,  can  be  set  up  as  an  answer 

by  the  underwriters  against  a  claim  for  such  loss.    We  therefore  think,  upon 

the  facts  stated  in  the  case,  the  plaintiff  is  entitled  to  judgment  for  162/. 

Judgment  for  the  plaintiff. 


Hewison  and  an'.  Assignees  of  Giio.  Mickle,  a  Bankrupt, 
and  John  Mickle^  v.  Guthrie. 

April  mh. 

TROVER  to  recover  a  policy  of  insurance.     The  declaration  stated,  that  In  trover  by  the 

after  the  bankruptcy  of  George  Mickle,  to  wit,  on  the  23rd  of  January,  hJUJE^t  iio^. 

1835,  L.  Hewison  and  C.  Smith,  as  assignees  of  George  Mickle,  and  the  plaintiff,  cover  a  policy 

John  Mickle,  were  lawfully  possessed  as  of  the  property  of  them  the  said  L.  5he  d*efSdant 

Hewison  and  C.  Smith  as  such  assignees  as  aforesaid,  and  the  said  /.  Mickle,  of  pleaded  a  cua- 

a  certain  policy  of  insurance,  whereby  Guthrie  and  Chalmers,  agents,  as  well  turance  brakera 

in  their  own  name  as  for  and  in  the  name  and  names  of  all  and  every  other  ^^Jt^*  ^  K*"^ 

person  or  persons  to  whom  the  same  should  appertain,  &c.,  did  make  assurance  policies  of  in- 

&c.  upon  the  ship  Diadem :  and  being  so  possessed  thereof,  the  plaintiffs  after-  •u'*»»ce  in  their 

,*  .        *^   -  _  ,111         •  1       !•        ^  •  i.  po«sef iion  fof 

wards,  to  wit,  on  the  same  day,  casually  lost  the  said  policy  of  insurance  out  of  their  general 

their  po«c«ioD.&c.  Sl^l^SJ^' 

Plea. — That  the  defendant,  before  and  at  the  time  when  the  said  George  ings  and  ac- 

Mickle  became  bankrupt,  and  from  thence  until  and  at  the  time  of  the  said  between  die 

supposed  conversion  in  the  said  declaration  mentioned,  carried  on  and  still  bankmptand 

carries  on  the  trade  and  business  of  merchant  and  insurance  agent,  in  the  city  and  that  at  the 

oi  London,  under  the  style  and  firm  of  Guthrie  and  Chalmers,  and  that  there  time  of  the  con. 

vemian  the 
bankrupt  wan  indebted  to  the  defendnnt  in  200/.  Replication—that  the  200/.  vai  the  price  of 
goods  Mid  to  the  bankrupt  upon  twelve  months*  credit;  and  that  a  bill  of  exchange  wan  drawn 
and  accepted  in  payment,  which  bill  was  not  due  at  the  time  of  the  conversion.  Held,  first, 
that  byuking  tlie  security  the  lien  was  gone:  secondly,  that  the  defendant  could  not  rest  his  de. 
fence  upon  the  sutnte  relating  to  mutual  credits,  (6  G.  4,  c.  16,  s.  50,)  without  specially 
pleading  the  facts:  thirdly,  that  if  the  plea  of  mutual  credits  were  set  up,  then  it  eonld  not  sao« 
cecd,  bccautc  it  did  not  appear  that  the  balance  was  due  at  the  time  of  the  bankruptcy. 

b2 
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Com.  PkdM.    is  an  ancitot  and  laudable  usage  and  custom  of  merchants*  in  the  said  city  of 

„'^^^'^^        London,  for  all  insurance  agents  who  shall  effect  policies  of  insurance  on  behalf 

V,  of  others,  to  have  a  general  lien  upon  such  policies  of  insurance  in  their  pos- 

.GuTHBiB.  Besaion  for  their  general  balance.  That  previous  to  and  at  the  time  when  the 
said  policy  of  insurance,  in  the  said  declaration  mentioned,  was  effected  by  the 
said  defendant  as  hereinafter  mentioned,  and  before  and  until  the  said  G. 
Mickle  became  bankrupt,  the  said  defendant  was  accustomed  to  deal  with  the 
said  Cr.  Mickle,  on  his  and  the  said  G.  Mickle* 8  own  and  separate  account,  and 
not  with  the  said  (?.  Mickle  and  the  said  plaintiff  John  Mickle  jointly :  and 
that  mutual  accounts,  before  and  at  the  time  of  the  said  policy  of  insurance 
being  effected  by  the  said  defendant,  for  and  on  account  of  the  said  G.  Mickle, 
as  hereinafter  mentioned,  existed  between  the  said  defendant  and  G.  Mickle 
only,  and  not  between  the  said  defendant  and  the  said  G.  Michle,  and  the  said 
plaintiff,  /.  Mic^e,  jointly :  and  that  whilst  such  mutual  dealings  and  accounts, 
as  aforesaid,  existed  between  him  and  the  said  Cr.  Mickle,  and  before  the  said 
G.  Mickle  became  bankrupt,  to  wit,  on  the  22nd  of  April,  1833,  the  said  G. 
Mickle  solely,  and  on  his  own  separate  account,  and  not  jointly  with  the  said 
plaintiff  /.  MicUe,  gave  an  order  to  the  said  defendant  to  effect  the  said  polin' 
of  insurance,  in  the  said  declaration  mentioned,  for  him  the  said  G.  Mickle,  and 
on  his  account,  and  without  any  notice  that  the  said  plaintiff  /.  Mickle  had 
any  concern  or  interest  whatsoever  in  the  said  policy  of  insurance,  and  the  said 
G.  Mickle  concealed  from  the  said  defendant  that  any  other  person  had  any 
concern  or  interest  in  the  said  insurance. 

And  the  defendant  further  said,  that  he,  having  so  received  such  order  as 
aforesaid,  afterwards,  to  wit,  on  the  14th  May,  1833,  Elected  the  said  policy  of 
insurance  on  the  credit  and  account  of  the  said  Cr.  Mickle  alone,  and  not  for 
the  said  Cr.  Mickle  and  the  said  plaintiff  /.  Mickle  jointly,  and  without  any 
notice  or  knowledge  that  the  said  plaintiff  /.  Mickle  was  in  any  manner  cod- 
cemed  or  interested  in  the  sdd  policy.  That  from  the  time  of  the  said  policy 
of  insurance  being  effected,  hitherto,  the  said  policy  of  insurance  had  con- 
stantly remained  in  the  possession  of  the  said  defendant ;  and  that  at  the  time 
of  the  request  and  refusal  to  deliver  the  said  policy,  and  the  said  supposed 
-conversion,  in  the  said  declaration  mentioned,  the  said  G.  Mickle  was  indebted 
to  the  said  defendant  on  the  general  balance  of  accounts  between  them  in  a 
large  amount,  to  wit,  the  sum  of  200/. ;  and  that  by  the  said  usage  and  custom 
of  merchants,  the  said  defendant  had  a  lien  to  the  extent  of  the  said  debt 
upon  the  said  policy  in  the  said  declaration  mentioned,  and  was  entitled  to 
retain  the  same  until  such  lien  as  aforesaid  was  satisfied.  That  at  the  time 
the  said  policy  was  so  converted,  as  in  the  declaration  was  mentioned,  the  said 
defendant  gave  notice  to  the  said  plaintiffs  of  his  swd  lien,  and  refused  to 
deliver  the  same  to  the  said  plaintifi^  until  the  same  was  satisfied,  as  he  law- 
fiilly  might  for  the  cause  aforesaid.  Yet  the  said  plaintiffs  wholly  neglected 
and  refused  to  pay  or  satisfy  the  said  lien  ;  whereupon  the  said  defendant  re- 
fused to  deliver  to  the  said  plaintiffs  the  said  policy,  as  in  the  said  declaratioD 
is  mentioned,  which  was  the  said  supposed  conversion  in  the  said  declaration 
mentioned,  and  that  the  defendant  was  ready  to  verify. 

Replication, — ^That  the  said  sum  of  200/.  in  the  said  plea  mentioned,  was 
and  is  the  price  and  value  of  certain  canvass  before  then  sold  and  delivered,  by 
the  said  defendant,  to  the  said  G,  Mickle,  at  his  request ;  and  that  the  said 
canvass  was  sold  and  delivered  bv  the  said  defendant  to  the  said  G.  Mickle 
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upon  a  credit  of  twelve  months  from  the  time  of  such  sale  and  delivery,  and     C«w.  Pleat. 
which  credit  had  not  expired  at  the  time  of  the  said  conversion.     That  at  the      Hewisok 
time  of  the  said  sale  and  deliverv  of  the  said  canvass,  to  wit,  on  the  Slst  of     ^     «• 
Jamwry,  1834,  the  said  defendant,  for  and  on  account  of  the  price  of  the  said 
canvass,  made  and  drew  a  certain  hill  of  exchange  in  writing  up<)n  the  said 
G.  Mickle,  whereby  the  defendant  requested  the  said  G.  Mickle  to  pay  to  him 
or  his  order  the  sum  of  204/.  10«.  6flf.,  being  the  price  of  the  said  canvass, 
twelve  months  after  the  date  thereof,  which  period  had  not  elapsed  at  the 
time  of  the  said  conversion  in  the  declaration  mentioned,  or  at  the  lime  of  the 
commencement  of  this  suit ;  which  said  bill  of  exchange  the  said  G.  Mickle, 
before  his  bankruptcy,  and  before  the  said  conversion,  to  wit,  on  the  said  last- 
mentioned  day,  accepted  and  delivered  to  the  defendant  for  and  on  account  of 
the  said  canvass,  and  which  the  defendant  then  received  and  accepted  of  and 
from  the  said  G.  Mickle,  for  and  on  account  of  the  price  of  the  said  canvass  ; 
and  that  the  plaintiffs  were  ready  to  verify,  &c. 
Demurrer  and  joinder  in  demurrer. 

Sir  Wm.  Follett,  in  support  of  the  demurrer. — ^This  is  a  case  of  mutual  credit 
between  the  bankrupt  and  the  defendant,  which  gave  a  right  to  the  latter  to 
retain  the  policy  as  a  security  for  the  balance  due  to  him. — Ex  parte  Deeze  (a), 
French  v.  Fenn  (b),  Atkinson  v.  Elliott  (c),  Parker  v.  Carter  (d),  Olive  v. 
Smith  (e),  Gibson  v.  Bell  (J).  It  may  be  said  that  the  debt  does  not  appear  to 
bave  been  due  at  the  time  of  the  bankruptcy  :  but  it  is  immaterial  whether  it 
was  then  due  or  not ;  the  only  question  being,  whether  this  is  not  a  "  mutual 
credit"  within  sections  fifty  and  fifty -one  of  the  Bankrupt  Act,  6  G.  4,  c.  16. 

Bmpas,  Seijt.  contrH. — ^The  defendant*s  right  of  lien  was  gone  when  he 
accepted  the  bill  of  exchange,  payable  at  a  future  day,  as  a  security  for  the 
money  due  from  the  bankrupt.  In  Coweil  v.  Simpson  (g)  it  was  held  that  a 
solicitor's  lien  on  papers  was  superseded  by  taking  security,  and  Lord  Eldon 
observes — "  In  the  case  of  a  factor,  who  has  a  lien  both  for  his  expenditure 
upon  the  goods  in  his  possession  and  his  general  balance  upon  former  trans- 
actions, entering  into  a  special  contract  for  a  particular  mode  of  payment,  be 
loses  the  lien.  In  various  trades  the  demand  being  for  work  and  labour  ap^ 
plied  in  some  instances  upon  the  particular  goods,  and  others  upon  other 
goods  also,  though  the  possession  had  been  given  up,  it  is  unrversally  laid 
<iown,  that  if  that  takes  place  under  a  special  agreement,  there  is  no  such 
lien :  and  if  it  commenced  under  an  implied  contract,  and  afterwards  a  special 
contract  is  made  for  payment,  in  the  nature  of  the  thing,  the  one  contract  de- 
stroys the  other."  Weldon  v.  Gould  (h),  Worrall  v.  Johnson  (i),  Stevenson  v. 
Blakelock  (j).  Chase  v.  Westmore{h),  Houghton  v.  Matthews  (l),  are  to  the 
same  effect.  The  point  which  has  been  raised,  that  this  account  discloses  a 
mutual  credit,  under  the  Bankrupt  Act,  cannot  be  raised  upon  these  pleadings : 
the  defendant  ought  to  have  pleaded  the  particular  facts  which  entitled  him 
to  treat  his  transactions  with  the  bankrupt  as  amounting  to  a  mutual  credit, 

(o)  1  Atk.  «8.  (fr)  16  Vaey,  «75. 

(b)  1  Cooke'sBanknipt  Uws, 5C6, 8th ed.  (h)  3  Esp.  N-  P.  C.  267. 

(c)  7  T.  Rep.  378.  (i)  2  Jac.  &  Wal.  214. 
(<0  1  Cooke's  Baoknipt  Lawi,  573,  Sth  ed.  (J)  1  M.  &  8.  535. 
(«)  5  Taunt.  56.  (k)  5  M.  &  S.  180. 
(/)lBing.  N.C.  743;  1  Hodge*,  13«.  (/)  3  Bos.  fc  P.  48^. 
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Com,  Pkak.  within  the  50  &  51 .  sees,  of  the  statute.  But  if  this  were  not  so,  the  defendant 
flEwisoK  ^^^'^  ^o*  ^6  entitled  to  succeed  on  that  ground ;  here  the  debt  does  not  ap- 
i>.  pear  to  have  been  due  to  the  defendant,  at  the  time  of  the  bankruptcy,  and  all 

the  cases  which  have  been  cited  are  distinguishable.  Ex  parte  Ockenden  (m) 
is  contrary  to  Ex  parte  Deeze  («) ;  and  Rose  v.  Hart  (o),  Sampson  v.  Bvrton  (p), 
Rosey,  Sims  (q),  Clarke  v.  Fell  (r),  are  authorities  to  show  that  this  transaction 
could  not  be  brought  within  the  meaning  of  a  mutual  credit. 

Sir  Wm.  Follett,  in  reply. — It  may  be  admitted  that  the  lien  cannot  be  set 
up  in  consequence  of  the  security  being  given ;  but  the  whole  of  the  facts  appear 
upon  the  pleadings,  and  they  disclose  such  a  dealing  between  the  bankrupt 
and  the  defendant,  as  to  entitle  the  latter  to  the  benefit  of  the  60  and  51  sec- 
tions of  the  Bankrupt  Act.  Rose  v.  Hart  (o)  was  overruled  by  Gibson  v.  Bell  (/). 

Cur.  adv.  vuU. 

TiNDAL,  C.  J. — ^We  think  the  question  in  this  case  must  be  disposed  of 
upon  a  ground  which  will  make  it  unnecessary  to  consider  many  of  the  points 
which  have  come  into  discussion  before  us. 

The  plaintiffs  declare  in  trover  for  a  policy  of  insurance ;  and  the  defendant, 
by  his  plea,  alleges  an  ancient  custom  in  the  city  of  London,  for  insurance 
brokers  to  retain  in  their  possession  all  policies  effected  by  them,  under  a  lien 
for  their  general  balance,  and  then  sets  up  the  balance  due  to  him  at  the  time 
of  the  demand  and  refusal.  The  plaintiff,  in  his  replication,  states,  that  the 
sum  for  which  the  lien  is  claimed  is  the  price  of  some  canvass  which  the  de- 
fendant had  sold  at  a  credit  of  twelve  months,  which  credit  had  not  expired 
at  the  time  of  the  conversion  ;  and  further,  that  the  defendant  had  drawn  a 
bill  of  exchange  at  twelve  months  upon  the  bankrupt,  the  purchaser  of  the 
canvass,  which  biU  was  accepted  by  him,  and  was  received  by  the  defendant 
on  account  of  the  price  of  the  canvass,  before  the  time  of  the  conversion.  To 
which  replication  tlie  defendant  demurs. 

Now  it  is  well  established,  by  the  authorities  cited  at  the  bar,  that  if  a 
security  is  taken  for  the  debt  for  which  the  party  has  a  lien  upon  property 
of  the  debtor,  such  security  being  payable  at  a  distant  day,  the  lien  is  gone. 

The  case  of  CoweU  v.  Simpson  (v),  and  the  authority  of  Lord  Eldon,  in  ap- 
plying the  doctrine  there  laid  down  to  the  case  of  factors  and  other  traders,  is 
decisive  on  the  point.  But  if  the  defendant  has  lost  by  his  own  act  the  right 
to  retain  as  a  lien,  upon  which  he  relies  in  his  plea  under  a  particular  custom 
of  the  city  of  London,  he  cannot  be  allowed  to  desert  his  plea,  and  rest  his 
defence  upon  another  and  totally  distinct  ground,  viz.,  a  right  to  retain  the 
property  in  question  for  a  balance  due  to  him  on  mutual  credit  between  him- 
self and  the  bankrupt.  Even  if  the  facts  of  the  case  would  have  warranted  such 
a  defence,  he  was  as  much  bound  to  plead  the  particular  facts,  and  bring  himself 
within  the  clause  of  the  statute  relating  to  mutual  credits,  as  to  plead  the 
custom  which  he  has  actually  set  up,  and  to  endeavour  to  bring  himself  within 
such  custom.     And  although  it  has  been  argued  at  the  bar,  that  the  general 

(m)  1  Atk.  234.  (?)  1  B.  &  Ado.  621. 

(«)  1  Atk.  223.  (r)  1  Nev.  k  M.  244. 

5)  8  Taunt.  499.  (0  1  Bing.  N.  C.  743 ;  I  Hodges,  136. 

}  2  Brod*  &  Bing.  89.  («)  18  Vet.  275. 
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belanoe  for  which  the  lien  ia  claimed  is  virtaally  and  substantially  a  balance 
upon  mutual  credit  between  the  parties,  yet  it  haa  been  answered,  and  we 
think  satisfiactorily  answered,  that  it  does  not  appear  on  the  record  that  the 
mutual  credits  upon  the  result  of  which  the  balance  is  claimed,  were  given 
before  the  bankruptcy,  so  as  to  make  the  balance  claimed  a  balance  due  at  the 
time  of  the  bankruptcy  ;  the  only  allegation  being,  that  the  bankrupt  was  in<* 
debted  to  the  defendant  in  this  general  balance  "  at  the  time  of  the  request 
and  refusal  to  deliver  the  pohcy,  and  of  the  supposed  conversion."  Even, 
therefore,  admitting  the  defendant  might  set  up  this  right  to  retain  the  policy 
for  his  general  balance,  under  a  plea  of  mutual  credit,  we  think  the  ^ts 
pleaded  upon  the  record  do  not  bring  the  case  within  that  principle.  We 
therefore  give  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs^ 


HoLLis  and  Wife^  Executrix  of  J.  Davies,  deceased^  v.  Palmer. 


AprUfM. 


A  SSUMPSIT  on  a  promissory-note.     The  declaration  stated,  that  the  de-  in  auumptit 

fendant  theretofore,  and  in  the  lifetime  of  John  Domes,  to  wit,  on  the  26th  ^^^  "™®"*?  **"• 

on  a  promissory 
July,  1819,  made  his  promissory-note  in  writing,  and  delivered  the  same  to  the  note,  payable 

said  /.  Davies,  and  thereby  promised  to  pay  to  the  said  /.  Davies,  or  his  order,  Ihe*diaai»tii5n 

on  demand,  the  sum  of  127/.  109.  Sd.  for  value  received  for  goods,  with  in-  tuted,  that  the 

terest  for  the  same,  from  the  day  of  the  date  of  the  said  promissory-note.    And  noi*paid"ihc 

the  defendant  then,  in  consideration  of  the  premises,  promised  the  said  /.  amount  of  the 

Davies,  in  his  lifetime,  to  pay  him  the  amount  of  the  said  note  according  to  terest,  '*  exr 

the  tenor  and  effect  thereof ;  yet  the  defendant  disregarded  his  promise,  and  ^f  P'  Interest  on 
,. ,  ,  i.,.,  ,.  ,4.         ihe  said  note 

did  not  pay  the  amount  of  the  said  note  and  mterest,  or  any  part  thereof,  to  from  iu  date 

J.  Davies,  in  his  lifetime,  or  to  the  said  Thomas  Mollis  and  Charlotte  his  JP  '^fihJJ**^" 
wife,  executrix  as  aforesaid,  or  either  of  them,  since  the  death  of  /.  Davies,  six  years  next 
except  interest  on  the  said  note,  at  the  rate  of  5/.  per  cent.,  from  the  day  of  cl^mmencement 
the  date  of  the  said  note,  up  to  a  certain  day  within  six  years  next  before  the  o^  the  suit." 
commencement  of  this  suit,  to  wit,  the  26th  of  April,  1830;  and  which  in-  piewiJdUie*''' 
terest  was  within  six  years  next  before  the  commencement  of  this  suit,  to  wit.  Statute  of  Li- 
on the  said  last  mentioned  day,  paid  by  the  defendant  to  the  said  /.  Davies,  the  usual  form, 

in  his  lifetime.  ■"**  "P<>"  •  ^^' 

Zr         TIT        ,         . ,  ^        .       .      ,       ,     ,        .  .        ,     ,. ,  murrer  to  the 

Plea, — ^That  the  said  cause  of  action  m  the  declaration  mentioned,  did  not,   nlea  it  was 

nor  did  any  part  thereof,  accrue  at  any  time  within  six  years  next  before  the  pJe^'wM  ^ood 

commencement  of  this  suit,  in  manner  and  form  as  the  plaintiffs  had  above  oecause  the  in. 

thereof  complained.     Conclusion  with  a  verification.  cM«or™the 

Demurrer  and  joinder,  principal 

money ;  and  the 
allegation  of 

Peacock,  m  support  of  the  demurrer.— The  Statute  of  Limitations  bars  the  {}!«  rn*emt"5rM 

remedy,   not  the  debt,  Higgins  v.  Scott  (a).      In  Spears  v.  Hartley  (b),  it  merely  a  state- 

was  held,  that  a  right  of  lien  may  exist,  although  the  Statute  of  Limitations  Sence,* which 

has  barred  the  remedy  to  recover  the  debt.     [Tindal,  C.  J. — ^The  Statute  of  might  or  might 

not  take  the 
-,-_...,,    .,«  ...  _ -,       ^,  case  out  of  the 

{a)  2B,it  Add.  413.  (4)  3  Esp.  81.  siaiute;  and 

«rm6fe,  that  the 
allegation  of  payment  of  interest  was  introduced  prematurely,  and  need  not  be  noticed  in  the 
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Com.  Pleat.    LiinitationB  does  not  apply  to  liens :  it  says,  that  all  actions  shall  be  brovght 
^^^^       within  six  years  after  tiie  cause  of  action.]   Secondly,  The  plaintifis  are  entitled 
V.  to  interest  upon  this  note,  de  die  in  diem,  and  the  payment  of  interest  within 

six  years  is  sufficient  to  take  a  case  out  of  the  Statute  of  Limitations, 
Bealy  V.  Greenslade  {c) ;  and  that  even  to  the  extent  of  shewing  an  acknow- 
ledgment by  all  the  joint  makers  of  a  note.  Burleigh  v.  Stott  (d).  Pease  t. 
Hirst  (e).  Here  the  plea  admits  the  payment  of  the  interest  within  six  years, 
and  therefore  the  statute  does  not  operate  as  a  bar ;  and  if  the  plea  is  bad  as 
to  part  of  the  debt,  it  is  bad  as  to  the  whole  of  it.  A  note  payable  on  demand 
with  interest  until  paid,  is  not  demandable  instantly;  and  in  Gasoyne  v. 
Smith  (/),  it  was  held,  that  such  a  note  is  not  to  be  considered  as  overdue, 
and  liable  to  equities  between  the  parties.  Borough  v.  White  (g),  Heywood  v. 
Watson  (h). 

Stephen,  Serjt.,  contrti. — ^What  is  the  contract  set  out  in  the  declaration? 
It  is,  that  tlie  defendant  promised  to  pay  a  sum  of  money  due  on  a  note,  \snth 
interest.  The  principal  and  interest  grow  out  of  the  sume  contract,  and  the 
interest  is  accessory  to  the  principal,  and  cannot  be  separated  from  it.  If  the 
recovery  of  the  principal  is  barred  by  the  operation  of  the  Statute  of  Limita- 
tions, the  right  to  recover  the  interest  is  barred  also.  The  declaration  is  of  a 
very  artful  description,  and  is  framed  to  entrap  the  defendant. 

It  is  difficult  to  meet  it  by  the  plea,  for  if  the  defendant  denies  that  intere^ 
has  been  paid,  the  issue  is  taken  upon  that  fact.  If  it  is  not  denied,  then  the 
present  objection  is  raised,  namely,  that  the  plea  does  not  answer  the  whole  of 
the  declaration.  The  pa3nnent  of  interest  is  only  evidence  from  which  a  promise 
to  pay  the  principal  may  be  inferred  ;  but  such  a  stratagem  as  is  now  attempted 
will  not  be  encouraged.  There  is  a  rule  in  pleading  which  is  applicable  to 
this  case,  namely,  that  if  any  matter  is  introduced  prematurely  it  need  not  be 
noticed.  Sir  Ralph  Bovy's  case  (t).  There,  in  debt  upon  an  escape,  the  plain* 
tiff  set  forth  in  his  declaration  a  voluntary  escape ;  the  defendant  pleaded  that 
he  took  him  upon  a  fresh  pursuit,  to  which  there  was  a  demurrer,  because  the 
defendant  did  not  traverse  the  voluntary  escape,  "  and  it  was  resolved  for  the 
defendant ;  for  it  is  impertinent  in  the  plaintiff  to  allege  it,  and  no  ways 
necessary  to  his  action.  Tis  out  of  time  to  set  it  forth  in  the  declaration, 
but  it  should  have  come  in  the  replication.  Tis  like  leaping  (as  Hale,  Chief 
Justice,  said)  before  one  come  to  the  stile,  as  if  in  debt  upon  a  bond  the 
plaintiff  should  declare,  that  at  the  time  of  sealing  and  delivery  of  the  bond 
the  defendant  was  of  frdl  age;  and  the  defendant  should  plead  deins  age 
without  traversing  the  plaintiff's  allegation."     Harvey  v.  Reynold  (j). 

Peacock,  in  reply. — ^The  declaration  is  not  drawn  with  a  view  to  surprise 
or  entrap  the  defendant ;  it  is  now  the  usual  mode  of  pleading  to  give  the 
defendant  credit  for  sums  paid,  to  save  the  costs  of  an  issue  on  a  plea  of  pay- 
ment, which  the  plaintiff  would  otherwise  be  obhged  to  pay.  The  allegation 
that  the  interest  was  paid,  was  also  necessary  to  shew  that  the  plaintiff  had 
treated  it  as  a  continuing  security,  and  not  as  a  note  which  was  overdue.    A 

(r)  2  Cr.  &  J.  61.  (^)  4  B.  &  Cress.  326. 

(d)  6  B.  &  Cress.  36.  (A)  4  Bin^.  4tt6. 

U)  10  B.  k  Cre^F.  122.  (i)  Ventris,  217;  3  Keb.  S.  C,  55. 

X/)  I  M'Lfeland  k  Y.  338.  (J)  Latch,  200. 
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distinction  is  always  taken  between  a  note  payable  with  interest,  and  one  which  Com»  PUom* 

is  not ;  in  the  latter  case  a  defendant  cannot  be  arrested  for  the  interest ;  in  h^i^^, 

the  former  he  may,  and  the  jury  are  not  obliged  to  give  interest  by  way  of  v. 
damages,  unless  the  note  sj^eciiies  that  interest  shall  be  paid. 

TiNDAL,  C.  J. — The  objection  in  this  case  arises  on  the  plea  of  the  Statute 
of  Limitations,  which  is  pleaded  in  the  ordinary  form,  namely,  that  the  cause 
of  action  did  not  accrue  at  any  time  within  six  years  next  before  the  com- 
mencement of  the  suit.  Two  objections  are  made.  The  first  is,  that  the  plea 
is  DO  answer  to  the  statement  in  the  declaration,  because  it  admits  that  the 
interest  is  due.  That  argument  proceeds  on  the  supposition  that  you  may 
sever  the  ground  on  which  the  principal  and  the  interest  arises ;  but  this 
bi  not  an  argument  which  ought  to  prevail,  for  the  principal  and  the  interest 
have  always  been  treated  as  arising  out  of  one  and  the  same  contract.  The 
interest  is  merely  accessory  to  the  loan. 

Tlie  second  objection  is,  that  the  plea  is  no  bar.  The  declaration  is  not 
drawn  m  the  usual  form,  but  it  states,  that  the  defendant  did  not  pay  the 
amount  of  the  note  and  interest,  "  except  interest  on  the  said  note,  at  the  rate 
of  5/.  per  cent,  from  the  day  of  the  date  of  the  said  note,  up  to  a  certain  day 
within  six  years  next  before  the  commencement  of  the  suit,  to  wit,  the  26th 
o(  April,  1830;  and  which  interest  was  within  six  years  next  before  the 
commencement  of  this  suit  paid  by  the  defendant  to  the  said  /.  Davies  in  his 
lifetime."  Now  this  is  put  in  a  very  vague  manner ;  versatur  in  generalibus. 
The  qnestion  is,  whether  the  plea  is  an  answer  to  the  whole  declaration. 
Now  what  is  the  cause  of  action  ?  The  answer  is,  that  a  promissory-note  is 
the  cause  of  action.  The  interest  is  not  the  cause,  but  the  payment  of  it  is  a 
feet  which  may  shew  that  the  cause  of  action  subsists.  The  legal  effect  of  the 
payment  of  interest  appears,  by  stat.  9  G.  4,  c.  14,  s.  1,  which  contains  a 
proviso,  that  nothing  therein  contained  should  alter  or  take  away,  or  lessen 
ihs  effect  of  any  payment  of  any  principal  or  interest.  The  payment  of 
interest  since  this  statute,  has  therefore  the  same  effect  which  it  had  before. 
Bat  how  can  it  be  said  whether  it  affords  a  presumption  that  the  principal  is 
still  due,  unless  the  circumstances  which  accompanied  the  payment  are  known. 
It  16  only  a  medium  of  proof,  and  consequently,  this  declaration  merely  dis- 
poses evidence,  which  mny  take  the  case  out  of  the  operation  of  the  statute. 
I  am,  therefore,  of  opmion,  that  our  judgment  must  be  for  the  defendant. 

Park,  J. — The  declaration  contains  an  allegation  as  to  the  payment  of  in- 
terest, which,  as  it  appears  by  stat.  9  G.  4,  c.  14,  is  merely  matter  of  evidence. 
If  this  declaration  were  allowed,  the  effect  would  be,  that  the  question  of  fact, 
as  to  the  payment  of  interest,  would  be  withdrawn  from  the  consideration  of 
the  jury.  It  is  not  a  usual  mode  of  drawing  a  declaration,  and  I  am  of 
opinion  that  the  plea  is  good,  and  answers  the  whole  cause  of  action. 

Vauoran,  J. — I  am  of  the  same  opinion.  The  plea  is  substantially  an 
(mswer  to  the  whole  declaration:  The  interest  is  merely  accessory  to  the 
principal. 

Bosanqust,  J.-«-The  interest  must  follow  the  principal,  to  which  it  is 
merely  accenory :  acce$tmum  sequitur  nam  principale.    If  the  argument  for 
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Com.Pkat,  the  plaintifis  could  be  supported,  it  would  be  Bomewhat  extraordinary,  that 
^]|^^^  since  the  statute  was  passed,  no  person  has  brought  an  action  to  recover  a 
debt  under  similar  circumstances ;  and  the  absence  of  all  authority  upon  this 
point  is  a  strong  ground  to  support  our  judgment.  The  allegation  in  the 
declaration,  as  to  the  payment  of  interest,  merely  amounts  to  evidence  which 
is  not  conclusive  of  a  promise  to  pay  the  note.  Another  answer  is,  that  the 
allegation  is  premature,  and  need  not  be  noticed  in  the  plea. 

Judgment  for  the  defendant. 


jpru\m.  Fenn  V.  Grafton  and  an'. 

fhe  Mw*the°°  C^SE.    The  declaration  stated,  that  the  plaintiff,  before  and  at  and  after  the 

plaintiff*  de.  time  of  committing  the  grievances  thereinafter  mentioned,  was  lawfully  pos- 

w«iMpu«««lHed     ^^^^  o^  ^  certain  messuage  and  premises,  with  the  appurtenances,  situate  in 

of  a  '^  mcftsuage  Coienum  Street,  in  the  city  of  London,  and  in  which  said  messuage  and  premises 

wkh^heappur.  ^^  plaintiff  and  his  family  had,  during  all  the  time  aforesaid,  resided  and  dwelt; 

lenances ;  the     nevertheless,  the  defendants  contriving  and  wrongfully  and  unjustly  intending 

thin  allegation,  to  injure,  prejudice,  and  aggrieve  the  plaintiff  in  the  possession,  use,  occapa- 

*"**  •'  *!lii^**   ^^®"»  "^^  enjoyment  of  his  said  messuage  and  premises,  and  to  render  the 

that  the  plain-    same  incommodious,  unfit  for  habitation,  and  of  little  or  no  use  or  value  to  the 

pimiieVM  and    P^^^^iff,  whilst  the  plaintiff  was  so  possessed  thereof,  and  so  resided  or  dwelt 

occupation  of     with  his  family  aforesaid,  to  wit,  on,  &c.,  vn^ongfully  and  unjustly  threw, 

ofad^wfliisff'     poured,  or  spilt,  and  caused  and  procured  to  be  thrown,  poured,  or  spilt, 

hooae  i—IIeldy  large  quantities  of  water  near  a  certain  room  or  rooms  of  the  plaintiff,  in. 

dence  did^not     upon,  and  belonging  to  the  said  messuage  or  premises  of  the  plaintiff,  in  so 

negative  the       careless,  negligent,  and  improper  a  manner,  that,  by  reason  thereof,  after- 
allegaiion  that  ,  .  „  ,  ,.  ,  .  \  ,  ^  ,    /       .. 

the  plaintiff*       Wards,  to  wit,  on,  &c.,  and  on  divers  other  tunes  afterwards,  and  before  the 

of"  m«wmlffe     commencement  of  this  suit,  divers  large  quantities  of  water  ran  and  flowed 
Whether  the  from  the  landing  place  or  stairs  down  to,  upon,  against,  and  into  the  said 
•ubjecVto"a*"  room  and  rooms  in  the  said  messuage  and  premises  of  the  plaintiff,  and  the 
tpecial  demar-    walls,  floors,  wainscotings,  furniture,    carpets,   carpeting,  papering,  stairs, 
ground  of*un.     doors,  and  other  parts  thereof,  and  thereon  being,  and  thereby  greatly  weak- 
certainty,  by      ened,  injured,  wetted,  and  damaged  the  said  messuage  and  premises  of  the 
uaeof  the  word  ^ai^  plaintiff,  and  the  said  walls,  floors,  &c.  thereof,  and  wrongfully  and  im- 
meMuage,         properly  made  great  noises  and  disturbances  near  to  and  adjoining  the  plain- 
tiff's dweUing-house  and  rooms  thereof  respectively  belonging  to  the  said 
plaintiff ;  and  by  reason  of  the  premises,  the  said  room  and  rooms  in  the  said 
messuage  and  premises  of  the  said  plaintiff  became  and  were  incommodious 
and  less  fit  for  habitation,  and  also  by  reason  of  the  premises,  the  plaintiff  lost 
a  lodger,  &c.  The  defendants  pleaded,  that  the  plaintiff  was  not  possessed  of  the 
messuage  and  premises,  with  the  .appurtenances,  in  the  declaration  mentioned, 
in  manner  and  form  as  he  had  in  that  behalf  above  alleged,  &c.   Issue  thereon. 
At  the  trial,  before  Tindal,  C.  J.,  at  the  London  sittings  after  Hilary  Term, 
it  appeared  that  the  plaintiff  occupied  the  shop  and  second  floor  of  a  house  in 
Coleman  Street,  and  that  the  defendants  occupied  the  remainder  of  the  premises. 
The  occupation  of  each  party  was  separate  and  distinct,  and  ^ach  held  under 
the  same  landlord.    There  was  but  one  staircase  and  one  outer  door  belonging 
to  the  premises,  which  were  used  in  common.    The  jury  found  a  verdict  for 
the  plaintiff;  damages  20/. 
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Bm^,  Serjt.,  in  pnmmiiee  of  leave  reserved,  moved  for  a  rule  iiwt  to  enter     Com.  PImc 
a  nonsuit,  upon  the  ground  that  the  issue  which  was  raised  had  not  been         p^^ 
proved ;  inasmttch  as  it  appeared  that  the  plaintiff  was  not  possessed  of  a  mes-  v. 

soage.  He  contended  that  the  evidence  shewed,  that  the  word  messuage  was 
improperly  used  in  the  declaration ;  and  that  the  defendants  were  misled  by  the 
description,  and  were  prevented  from  pleading  their  right  to  occupy  the  other 
parts  of  the  premises. 

Cur,  adv,  vult. 

TiNDAL,  C.  J. — ^The  issue  raised  is,  whether  the  plaintiff  was  possessed  of  the 
messuage  and  premises,  with  the  appurtenances,  in  the  declaration  mentioned, 
»odo  et  formd;   and  the  question  is,  whether  this  issue  is  supported  by  the 
evidence ;  for  the  objection  of  uncertainty  in  the  improper  use  of  the  word 
messuage,  could  only  be  taken  advantage  of  upon  special  demurrer.     It  ap- 
peared, at  the  trial,  that  the  plaintiff  was  not  possessed  of  the  whole  of  the 
liooae,  but  that  he  had  the  separate  use  and  occupation  of  one  of  the 
floors  and  other  parts  of  it ;  and  that  the  defendants  had  the  exclusive  use  of 
the  remainder  of  the  premises.     Now,  although  the  word  messuage  may  im- 
port more  than  the  word  dwelling-house,  it  does  not  necessarily  happen  that  it 
M»/  do  80.     It  Ls  frequently  used  synonymously  with  that  word,  as  in  con- 
veyances, where  "  aU  that  messuage  or  dwelling-house"  is  a  usual  mode  of 
description ;  and  if  the  declaration  had  stated  that  the  plaintiff  was  possessed 
of  a  dweUing-houae,  there  can  be  no  doubt  but  that  the  allegation  would  have 
been  supported  by  the  evidence.     Lord  Coke  (a)  says,  "  Ldkewise  a  chamber 
or  n>om,  be  it  upper  or  lower,  wherein  any  person  doth  inhabit  or  dwell,  is 
^opmrntauumalis  in  law."   In  Termes  delaLey  (6),  it  is  said,  "  that  a  house  and 
a  meuoage  differ,  in  that  a  house  cannot  be  intended  other  than  the  matter  of 
building;  but  a  messuage  shall  be  said  all  the  mansion  place,  and  the  curtilage 
sball  be  taken  as  parcel  of  the  messuage."    And  Spelman,  m  lus  Glotsary,  tit. 
^tunagiatm,  after  stating  it  is  properly  a  dwelling-honse,  with  land,  adds, 
"  tranrfertur  ad  hmustum  quodois  domicilhtm  sine  pr^edro  ;  unde  et  ades  urbicas 
'  fueuvagia '  mauMpaimu."    We,  therefore,  think  that  the  verdict  ou|^t  not  to 
be  disturbed. 

Rule  refused. 

(o)  3  Inst.  65.  (6)  TiUe  '  Mease,'  428. 

Weston  v.  Foster.  Aprumh. 

^SSUMPSrr  for  money  lent,  for  money  paid,  for  interest,  and  for  money  I.  It  omnoc  be 
found  to  be  due  on  an  account  sUted.  Ewti"!!!!"  * 

pies  Of  noH* 
rieas, — First,  fioii  anun^gU;  second,  that  after  the  fn^lting  of  the  promises  fMumptU  thsi 

in  the  declaration  mentioned,  and  before  the  commencement  of  the  suit,  to  \t^hy*x)!t' 

wit,  on  the  5th  of  Avgtut,  1834,  an  account  was  stated  between  the  plaintiff  P}^^ntin\  in  la- 

and  defendant  of  and  conoemmg  the  said  several  sums  of  money  in  the  de«  money^wMch 

daration  mentioned,  being  such  account  stated  aa  in  the  dfclanition  waa  me&>  Jj^^'^!/^ 

..    , ,  <>arfbcfora 

the  bond  wai  given.  ' 

2.  In  ammpsit  for  money  lent,  the  aeTcndaiit  pleaded  that  the  plainHff  accepted  a  boftomrv 

bond  10  tausractioo  and  diadiafge  of  tho  dcbc ;  it  waa  proved  ibata  bond  wm  given,  but  enlr 

aa  an  additiooal  ■eeomy  for  ihc  moDCf  loiH  aad  af^  vcfdia  lar  Che  plato 
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Foster 


00  TERM  REPORTS  in  the  COMMDN  PLEAS.  ^ 

Com.  Plrat,  tioned ;  and,  upon  that  accounting,  the  defendant  was  then  fotuid  to  be  in 
iTssTow  arrear  and  indehted  to  the  plaintiff  in  the  sum  of  406/.  That  the  cauaes  of 
action  in  the  declaration  mentioned,  so  far  as  related  to  the  said  sum  of  406^ 
parcel,  &c.,  arose  and  accrued  to  the  plaintiff  for  and  in  respect  of  certain 
disbursements  made  for  and  on  account  of  a  certain  brig  or  vessel  of  the 
plaintiff,  called  the  Elizabeth,  whereof  Robert  Fortune  was  master  and  com- 
mander, then  lying  and  being  off  Sierra  Leone,  on  the  coast  of  Africa,  and 
monies  supplied  for  the  purposes  of  enabling  her  to  sail  and  proceed  in  a  cer- 
tain then  intended  voyage  on  which  she  was  about  to  proceed,  to  wit,  from 
Sierra  Leone  aforesaid  to  England,  and  for  interest  on  such  monies  re- 
spectively. That  afterwards,  and  after  such  account  had  been  and  was  so 
stated  as  aforesaid,  and  before  the  vessel  set  sail  from  Sierra  Leone  on  her 
said  ^intended  voyage,  and  before  the  commencement  of  this  suit,  to  wit,  on 
5th  August,  1834,  aforesaid,  the  said  Robert  Fortune  so  being  such  master  and 
commander  of  the  said  brig  or  vessel,  did,  for  and  on  account  of  the  said 
several  causes  of  action  in  the  declaration  mentioned,  so  far  as  the  same  re- 
lated to  the  said  sum  of  406/.  parcel,  &c.,  make  and  seal,  and  as  his  act  and 
deed,  deliver  to  the  plaintiff,  the  said  Robert  Fortune's  certain  writing  obligaton-, 
commonly  called  a  bottomry  bond,  in  the  penal  sum  of  812/.  under  and  sub- 
ject to  a  certain  condition  thereunder  written,  whereby,  after  reciting  that 
the  vessel  Elizabeth,  whereof  the  said  Robert  Fortune  was  master,  was  then 
hound  home  and  forthwith  to  depart  on  her  return  voyage  to  England,  and 
that  in  consequence  of  the  great  sickness  and  mortality  that  had  prevailed 
amongst  the  crew  of  the  said  brig,  and  the  detention  and  expense  arising 
therefrom,  the  disbursements  of  the  vessel  had  amounted  to  an  unusually 
large  sum,  and  that  the  owner  of  the  brig  had  not  furnished  the  master  with 
the  means  of  paying  the  same  and  proceeding  on  lus  intended  voyage ;  and 
thereupon  the  master  was  incapacitated  to  take  up  money  for  supplying  the 
brig  for  her  intended  voyage,  which  voyage  and  employment  the  owner  of  the 
brig  had  consented  and  agreed  to ;  and  that  the  plaintiff  had  paid  and  lent 
unto  the  said  master  the  sum  of  406/.  of  lawful  money  of  that  colony,  and 
was  contented  and  agreed  to  stand  to  and  bear  the  hazard  and  adventure 
thereof,  on  the  hull  or  body  of  the  said  ship  during  the  voyage,  so  as  the 
same  did  not  exceed  three  calendar  months  from  the  first  day  of  the  then 
present  month  of  August  to  be  accounted ;  the  condition  of  the  said  writing 
obligatory  was  declared  to  be  such,  that  if  the  said  vessel  should  and  did  ac- 
cordingly, with  all  convenient  speed,  proceed  and  sail  on  her  said  voyage  to 
England  (the  damages  and  casualties  of  the  seas  excepted) ;  and  also  if  the 
said  Robert  Fortune,  his  heirs,  executors,  and  administrators,  did  and  should, 
within  ten  days  next  after  the  return  and  an*ival  of  the  said  brig  or  vessel  at 
her  port  of  deUvery  from  her  said  intended  voyage,  or.  at  the  end  and  expira- 
tion of  three  calendar  months  as  aforesaid,  which  of  the  said  terms  shoold 
first  and  next  happen,  well  and  truly  pay,  or  cause  to  be  paid,  to  the  plaintiff, 
his  executors,  administrators,  or  assigns,  the  sum  of  406/.,  together  with  20/- 
of  like  lawful  money  for  every  calendar  month  the  said  brig  should  be  out  on 
the  voyage,  over  and  above  three  calendar  months,  to  the  expiration  of  six 
calendar  months,  to  be  accounted  as  aforesaid,  and  so  in  proportion  for  less 
than  a  month ;  or  if  in  the  said  voyage,  and  within  the  said  three  calendar 
months,  to  be  accounted  as  aforesaid,  an  utter  loss  of  the  said  ship  or  vessel 
by  fire,  enemies,  or  casualties,  should  unavoidably  happen,  to  be  sufficietitlj 
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proved  by  the  said  Robert  Fortune,  his  heirs,  executors,  or  administrators,     Com.  Pleat. 

then  the  said  writing  obligatory  was  to  be  void,  othen^'ise  to  remain  in  full 

force  and  effect ;  which  said  writing  obligatory  the  plaintiff  then,  to  wit,  on 

the  said  5th  of  August  aforesaid,  accepted  and  received  of  and  from  the  said 

Robert  Fortune,  in  fiill  satisfaction  and  discharge  of  the  said  several  promises 

in  the  declaration  mentioned,  as  to  the  said  sum  of  406/.,  and  of  all  damages 

and  sums  of  money  thereupon  due  and  owing,  or  accrued. 

A  loss  of  the  vessel  on  her  homeward  voyage,  within  the  meaning  of  the 
condition,  was  then  averred  in  the  usual  form,  concluding  with  a  verification. 

Replication: — ^To  the  first  plea,  a  similiter, -  to  the  second,  that  the  plaintiff 
did  not  accept  or  receive,  of  and  from  the  said  Robert  Fortune,  the  said  writing 
obligatory  in  fiill  satisfiaction  and  discharge  of  the  several  promises  in  the  de- 
claration mentioned,  as  to  the  said  sum  of  406/.  parcel,  &c.,  in  manner  and 
form  as  the  defendant  had  in  and  by  his  second  plea  in  that  behalf  alleged. 

At  the  trial,  before  Park,  J.,  at  Hie  London  sittings  after  last  Trinity  Term, 
it  was  in  evidence  that,  on  the  4th  of  August,  1834,  Fortune,  the  master 
of  the  brig  Elizabeth,  drew  bills  at  Sierra  Leone  on  the  defendant  in 
England,  payable  thirty  days  after  sight,  to  the  amount  of  338/.,  which  bills 
he  indcH^ed  to  the  plaintiff,  whose  agent  at  Sierra  Leone  had  advanced  him 
that  amount  to  enable  him  to  meet  the  necessary  expenses  of  the  vessel,  which 
was  then  abont  to  proceed  on  her  homeward  voyage.  On  the  6th  of  August, 
the  plaintiff's  agent  required  the  master  of  the  vessel  to  give  him  the  bottomry- 
bond  mentioned  in  the  plea,  but  he  retained  the  bills  of  exchange,  which  were 
duly  remitted  to  England,  The  406/.  mentioned  in  the  bond,  consisted  of  the 
338/.  advanced,  and  68/.  maritime  interest  for  the  risk. 

Tlie  vessel  was  lost  on  her  h<Hneward  voyage,  and  the  bills  of  exchange 
haTing  been  dishonoured,  this  action  was  brought.  The  jury  found  a  verdict 
for  the  plaintifr  on  both  issues,  damages  338/. 

Tadd^,  Seijt.,  obtained  a  rule  nisi  for  a  new  trial,  upon  the  ground  that  the 
whole  of  the  facts  which  were  proved  shewed  but  one  transaction,  and  that 
the  bond  appeared  to  have  been  accepted  in  satisfaction  of  the  simple  contract 
debt.  In  answer  to  an  objection  made  for  the  plaintiff  at  the  trial,  that  the 
bond  was  void,  he  relied  upon  the  case  of  the  Tartar  (a),  as  showing  that  such 
a  bond  could  have  been  enforced. 

F.  Kelly  and  Butt  shewed  cause. — ^This  is  not  a  motion  in  arrest  of  judg- 
nent,  and  the  question  whether  the  bond  is  or  is  not  void,  does  not  now  arise. 
If  it  did,  Abbot  on  Shipping,  125, 5th  ed.  shows  that  the  bond  was  void.  But 
it  is  a  sufficient  answer  to  this  application  to  say,  that  if  the  defendant  had 
intended  to  show  that  the  simple  contract  debt  was  merged  in  the  higher 
security,  it  ought  to  have  been  specially  pleaded,  Reg.  Hil.  T.  4  W.  4. 
I.  ^MvmpWr.  Each  issue  must  be  separately  considered,  and  at  the  trial 
the  defendant  chiefly  relied  upon  the  second,  namely,  that  the  bond  was  ac- 
cepted in  satisfaction  of  the  debt ;  but  now  that  the  jury  have  decided  that 
question  in  favour  of  the  plaintiff,  the  defendant  cannot  take  the  objection  of 
merger,  under  the  plea  of  non-assumpsit. 

Toddy,  Seijt.,  and  Andrews,  Seijt.,  contrd. — ^The  plea  of  non-assumpsit  ope- 
rates "  as  a  denial  in  fact  of  the  express  contract  or  promise  alleged,  or  of 
(a)  1  Haggard  Adm.  Rep.  1. 


Foster. 
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Com.  Pleoi,    the  matters  of  fact  from  which  the  contract  or  promiae  alleged  may  he  unplied 
WESToir       ^y  ^^^•"     "^^^  means  the  whole  of  the  matters  of  fact.     [Ttiwto/,  C.  J.— The 
»._  matter  of  fact  asserted  in  the  declaration  is  the  lending  of  the  money.    You 

desire  to  import  new  matter  dehors  that.]  The  plamtiff  did  not  prove  any 
express  contract,  hut  all  the  facts  were  in  evidence  to  raise  an  implied  pro- 
mise by  the  defendant ;  and  when  these  facta  are  looked  at,  it  wiU  appear  that 
the  simple  contract  debt  merged  in  the  bottomry-bond ;  and  this  bond  could 
have  been  enforced.     Case  of  the  Tartar  (b), 

TiNDAL,  C.  J. — ^This  is  an  action  of  assumpsit  for  money  lent,  and  the  de- 
fendant has  pleaded,  first,  non-assumpsit;  and,  secondly,  that  after  the  making 
of  the  promises  stated  in  the  declaration,  an  account  was  stated  between  the 
plaintiff  and  the  defendant,  and  that  the  plaintiff  then  accepted  and  received 
a  certain  bond  in  satisfaction  and  discharge  of  "the  amount  which  was  then 
found  to  be  due.  An  issue  is  raised  upon  each  of  these  pleas,  and  both  have 
been  determined  in  favour  of  the  plaintiff. 

In  considering  the  effect  of  the  verdict,  each  issue  must  be  separately  con- 
sidered ;  for  the  allegation  in  one  plea,  must  not  be  taken  for  the  purpose  of 
ekeing  out  the  other.     I  will  take  the  last  issue  first.     Upon  that  issae  the 
jury  have  found  that  the  plaintiff  did  not  accept  the  bond  in  satisfaction  and 
discharge  of  the  promises  stated  in  the  declaration ;  and  the  evidence  seems 
to  warrant  that  finding.     It  is  dear  that  the  plaintiff  had  a  good  cause  of 
action  against  the  defendant  on  the  4th  of  August,  and  it  was  not  until  two 
days  afterwards  that  the  bottomry  bond  was  given :  one  of  the  plaintiCa 
witnesses  stated  that  the  bond  was  given  as  a  collateral  security,  and  if 
there  were  evidence  on  the  other  side,  the  jury  would  have  considered  it, 
but  as  they  have  found  that  the  bond  was  not  given  in  satisfaction  of  the 
debt,  their  decision  must  be  conclusive.     I  will  now  consider  the  first  issue, 
upon  the  plea  of  non-assumpsit.      It  is  contended,  for  the  defendant,  that 
it  may  be  shewn  under  this  plea,  that  the  money  was  not  lent  and  advanced  in 
the  manner  stated  in  the  declaration,  but  on  another  and  different  security. 
But,  upon  referring  to  the  rules  of  pleading,  it  seems  to  me  that  such  a  defence 
is  excluded.     The  late  rule  is,  "  In  all  actions  of  assumpsit,  except  on  bills  of 
exchange  and  promissory-notes,  the  plea  of  non-assumpsit  shall  operate  only 
as  a  denial  in  fact  of  the  express  contract  or  promise  alleged,  or  of  the  matters 
of  fact  from  which  the  contract  or  promise  alleged  may  be  implied  by  law." 
Here  the  only  fact  stated  in  the  declaration  is  the  lending  and  paying  of  the 
money ;  if  the  defendant  desired  to  shew  that,  after  the  money  was  advanced, 
the  bottomry-bond  was  negotiated  and  accepted,  so  as  to  vary  the  original 
debt,  he  should  have  pleaded  it  specially.     One  of  the  examples  given  is  "  in 
an  action  of  indebitatus  assumpsit  for  goods  sold  and  delivered,  the  plea  of  non- 
assumpsit  will  operate  as  a  denial  of  the  sale  and  delivery  in  point  of  fact :  in 
the  like  action  for  money  had  and  received,  it  will  operate  as  a  denial  both  of 
the  receipt  of  the  money,  and  the  existence  of  those  facts  which  make  snch 
receipt  by  the  defendant,  a  receipt  to  the  use  of  the  plaintiff."     Under  this 
plea,  a  defendant  would  not  therefore  be  authorized  to  prove  that,  after  the 
sale  of  goods,  a  bond  was  given  for  the  price  of  them,  so  as  to  alter  the  situ- 
ation of  the  parties ;  but  he  may  show  that  the  goods  were  never  sold,  or 

(h)  1  Haggmrd»Adm.  Rep.  1. 
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never  delivered.     For  these  reasons  I  am  of  opinion  that  this  rule  must  be     com.  Pleas* 
discharged. 

Vauohan,  J. — Upon  these  i88ues>  the  jury  could  not  find  any  other  verdict- 
Hie  plea  of  non-assumpsit  only  put  in  issue  the  receipt  of  the  money.  As  to 
the  other  issue,  it  is  whether  the  plaintiff  accepted  the  bottomry-bond  in  satis- 
fiiction  and  discharge  of  the  debt ;  and  that  was  a  question  peculiarly  for  the 
consideration  of  the  jury.  The  evidence  was  all  on  one  side,  and  the  plaintiff 
has  properly  obtained  a  verdict. 

BosANQUET,  J. — I  am  also  of  opinion  that  there  is  no  ground  for  disturbing 
this  verdict.  The  plea  of  non-assumpsit  is  no  longer  a  general  issue.  It  is 
tnie  that  if  the  bond  had  been  given  at  the  time  the  money  was  advanced,  the 
hnplied  contract  to  pay  the  money  which  is  stated  in  the  declaration  would 
not  have  arisen,  and  the  money  would  have  been  lent  on  the  special  security, 
fiat  the  evidence  shewed  that  it  was  the  plaintiff's  intention  to  have  the 
benefit  of  both  securities,  and  that  the  bond  ¥ras  demanded  as  an  additional 
security.  The  second  issue  involved  a  mere  matter  of  feet,  and  it  does  not 
appear  by  the  evidence  that  the  verdict  was  wrong.  The  plaintiff's  intention 
seems  to  have  been  to  obtain  an  additional  security  for  the  advances  which  he 
had  previously  made. 

Pabk,  J. — I  am  of  the  same  opinion,  and  at  the  trial  I  was  perfectly  satisfied 
with  the  verdict. 

Rule  discharged. 


May  6th. 


fyS  a  subsequent  day  in  this  term,  Taddy,  Seijt.,  obtained  a  rule  nisi  to   1.  Rule  66  H. 
arrest  the  judgment  in  the  foregoing  case  (a).  J^^  *^hiJ'no" 

motion  io  armt 
Bvtt  shewed  cause.— This  application  was  made  too  late.     By  rule  65  Hil.  ^  ^or^/udff"*' 
T.  2  W.  4,  it  is  directed,  "  that  no  motion  in  arrest  of  judgment,  or  for  judg-   mem  mm  o6. 
ment,  mom  obstante  veredicto,  shall  be  allowed  after  the  expiration  of  four  days  ^i^/^,  ihln  be 
from  the  time  of  trial,  if  there  are  so  many  days  in  term,  nor  in  any  case  after  allowed  afier 
the  expiration  of  the  term,  provided  the  jury  process  be  returnable  in  the  offoordayi 
same  term."    This  rule  is  applicable  to  the  present  case ;  but  if  that  is  not  so,  ^IJij**/^,!^ 
then,  by  the  practice  of  the  Court,  this  motion  ought  to  have  been  made  are  m  many 
within  the  first  four  days  of  the  term  ensuing  the  trial,  as  was  determined  in  nor'iil  anVwao 
the  Exchequer  Chamber,  in  Lane  v.  Crockett  (b),  after  the  expi. 

ration  of  tlie 
term,  provided 
Tmftfy,  Scijt. — ^The  rule  of  court  is  only  applicable  to  cases  which  are  tried  •he  jury  pro- 
in  term ;  the  first  part  of  the  rule  cannot  be  said  to  apply  to  cases  tried  out  of  able  in  the 

term,  and  as  jury  process  is  now  always  returnable  in  term,  the  latter  part  of  the  ^'"•i,**"?  '^ 

*  SeiHoi€%  that 

thii  rule  docs 
(o)  The  Court  refuaed  to  grant  the  rule  (b)  7  Price,  566.  not  apply  to 

UiT  a  repleader.  cauaea  tried  out 

2.  Before  this  rule  of  eonrt,  in  caniea  tried  oat  of  term,  the  practice  in  the  Common  pieaa  was 
to  more  in  ancat  of  judgment  within  the  firat  four  daya  of  the  foUovinic  term ;  and,  therefore,  a 
rale  to  orreet  the  judgment  wia  diicbaiged,  where  it  had  been  obtained  mors  than  four  data 
after  the  cooamcnccmcm  of  the  term  foUowing  the  triaL  ' 
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rule  must  also  apply  to  cases  tried  in  term.  In  Anonymous  (c),  it  was  held, 
that  when  a  cause  is  tried  in  term,  and  the  jury  process  is  also  returnable  in 
term,  the  motion  in  arrest  of  judgment  must  be  made  within  the  term,  though 
there  be  not  four  days  to  move.  But  if  a  case  is  tried  out  of  term,  then  the 
rule  is  different.  In  Taylor  v.  Whitehead (d),  it  is  said,  that  "after  some 
consideration  and  conference  with  the  master,  the  Court  declared  their  opiaion, 
that  a  motion  in  arrest  of  judgment  may  be  made  at  any  time  before  judg- 
ment is  entered  up"  (e),  Lyte  v.  Rivers  (/)  apphes  to  a  trial  in  term.  [Bo- 
sanquet,  J. — ^The  old  practice  is  stated  in  Tidd's  Practice,  919,  920;  and  upon 
the  passages  which  there  state  the  practice  in  the  three  courts,  the  new  rule  was 
framed  in  order  to  attain  an  uniformity  of  practice.  Whether  the  words  of 
the  rule  are  sufficient  to  effect  this  object  may  be  doubtful.] 

TiNDAL,  C.  J. — ^This  application  either  falls  within  the  new  rule  as  to  moTing 
in  arrest  of  judgment,  or  it  must  be  governed  by  the  old  practice.  If  it  be 
within  the  rule,  and  I  cannot  see  clearly  that  it  is,  then  it  is  expressly  directed 
that  no  motion  in  arrest  of  judgment  shall  be  allowed  after  four  days  from  the 
time  of  trial,  if  there  are  so  many  days  in  term. 

But  if  the  rule  only  applies  to  trials  which  take  place  at  the  sittings  m  tenn, 
then  the  old  practice  of  the  Court  must  be  considered,  and  it  appears  to  me, 
from  the  books  of  practice,  that  if  a  cause  was  tried  at  the  assizes,  or  the 
sittings  out  of  term,  then  the  parties  had  only  the  first  four  days  of  the  next 
term  to  make  a  motion  to  arrest  the  judgment.  It  must  be  admitted  that,  by 
the  practice  in  the  Court  of  King's  Bench,  it  would  seem  by  the  case  of 
Taylor  v.  Whitehead,  (d)  that  a  motion  to  arrest  the  judgment  might  be  made 
at  any  time  before  judgment  was  signed ;  but  when  I  look  at  the  case  I  cannot 
think  it  is  entitled  to  any  great  weight.  That  was  an  action  of  trespass,  in 
which  there  was  a  plea  of  the  general  issue,  and  also  two  special  pleas,  and 
the  jury  found  a  verdict  for  the  plaintiff  on  the  general  issue,  and  on  one  of 
the  special  pleas ;  and  the  plaintiff  afterwards  appHed  for  leave  to  enter  up 
judgment  on  the-  issue  found  for  the  defendant,  non  obstante  veredicto,  whidi 
may  no  doubt  be  applied  for  at  any  time  before  judgment ;  and  that  appUcation 
was  treated  as  being  analogous  to  a  motion  in  arrest  of  judgment.  My  doubt 
upon  this  decision  is  increased  when  I  learn  from  my  brother  Park,  who  has 
had  great  experience,  that  the  invariable  practice  has  been  to  reserve  the  right 
of  moving  in  arrest  of  judgment  at  the  time  of  moving  for  a  new  trial.  At 
all  events,  there  can  be  no  doubt  as  to  what  was  the  practice  of  this  Court, 
and  this  rule  must  be  discharged. 

Park,  J. — I  am  of  the  same  opinion.  As  to  the  practice  in  moving  for 
arrest  of  judgment,  it  was  the  constant  course  in  the  Court  of  King's  Bench 
not  to  include  the  motion  in  arrest  of  judgment  in  the  rule  for  a  new  trial, 
but  the  grounds  of  the  application  were  stated,  and  leave  was  reserved  to  make 
it  on  a  future  occasion,  if  it  should  be  necessary ;  and  I  was  somewhat  sur- 
prised to  find,  when  I  came  into  this  court,  that,  for  the  purpose  of  saving 
expense,  the  rule  was  drawn  up  in  the  alternative,  for  a  new  trial  or  to  arrest 
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jc)  Salk.'77. 

(d)  Douglas.  745. 

(e)  And  see  tAtmly  v.  Aliday,  I  Tyrwhftt, 
fil7,  where  a  rule  was  granted  in  arrest  of 


judgment,  after  a  rule  for  a  nonsuit  v^ 
discliarged. 
if)  Barnes,  445. 
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the  judgment.  The  case  cited  cannot,  therefore,  he  considered  an  authority. 
I  abstain  from  giving  any  opinion  on  the  rule  of  court,  because  I  doubt 
whether  it  is  framed  to  meet  this  particular  case. 

Vauohan,  J. — I  am  of  the  same  opinion.  It  is  very  doubtful  whether  the 
rule  of  court  extends  beyond  causes  which  are  tried  in  term ;  there  can  be  no 
doubt  but  that  the  object  of  the  rule  was  to  assimilate  the  practice  of  the 
courts.  As  respects  the  old  practice,  the  most  sensible  rule  is  laid  down  in 
Lane  v.  Crockett  (g),  and  it  has  always  been  followed  in  this  court. 

BosANQUET,  J. — It  is  altogether  unnecessary  to  consider  the  construction 
of  the  role  of  court,  because  the  application  is  too  late,  according  to  the  old 
practice.  It  appears  that  the  rule  is  supposed  to  be  applicable  only  to  causes 
which  are  tried  in  term ;  but  the  intention  of  the  framers  of  the  rule  was 
to  extend  it  to  all  causes,  in  consequence  of  seeing  the  three  passages  in  Tidd*8 
^^ice,  to  which  I  have  already  referred. 

Rule  discharged. 
(g)  7  Price,  567. 


Com*  Pleats 

Westow 

v. 
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Clarke  v.  Taylor. 

PASE  fur  a  libel.    The  declaration  stated,  that  the  plamtiff  was  a  person  of 
good  name,  feune,  and  credit,  and  had  not  been  guilty,  or,  until  the  time 
of  the  committing  of  the  several  grievances  by  defendant  as  thereinafter  men- 
tioned, been  suspected  to  have  been  guilty  of  the  offences  and  misconduct 
thereinafter  mentioned,  to  have  been  charged  upon,  and  imputed  to,  the  plain- 
tiff, or  of  any  other  such  offences  and  misconduct :   that  before  and  at  the 
time  of  the  committing  the  grievances  thereinafter  mentioned,  the  plaintiff 
Q£ed,  exercised,  and  carried  on  the  trade  and  business  of  a  warehouseman,  and 
had  always  conducted  himself,  in  his  said  trade  and  business,  in  an  upright, 
£ur,  and  honourable  manner,  and  was  honestly  acquiring  great  gains  and 
profits  in  his  said  trade  and  business ;  yet  the  defendants,  well  knowing  the 
premises,  but  wickedly  and  maliciously  intending  to  injure  the  plaintiff,  and  to 
cause  it  to  be  suspected  and  believed  that  the  plaintiff  had  been  and  was  guilty 
of  the  offences  and  misconduct  thereinafter  mentioned  to  have  been  imputed  to 
him,  on  the  27th  of  December,  1834,  falsely,  wickedly,  and  maliciously  did 
compose  and  publish,  and  caused  and  procured  to  be  composed  and  published^ 
in  a  certain  newspaper,  to  wit,  the  Manchester  Guardian,  of  and  concerning 
the  plaintiff,  and  of  and  concerning  him  in  relation  to  his  said  trade  and 
business,  a  certain  &]se,  scandalous,  malicious,  and  de^Eunatory  libel,  con- 
taining therein  the  £alse,  scandalous,  malicious,  defamatory,   and  libellous 
matters  following,  of  and  concerning  the  plaintiff,  and  of  and  concerning  him 
in  relation  to  his  said  trade  and  business,  that  is  to  say : — "  Grand  Swindling 
Concern.     During  the  present  week  a  most  artful  and  deep-laid  scheme  for 
obtaining  goods  without  the  intention  of  paying  for  them,  has  been  detected 
in  this  town.     Generally  speaking,  plots  of  this  nature  are  confined  to  men 
equally  destitute  of  property  and  of  character ;  but  the  one  to  which  we  now 
allude  appears  to  have  been  devised  by  parties  having  the  oommand  of  con« 
eiderable  fimds,  and  poeseflsing  therdiy  the  means  of  giving  to  their  iniqoitous 
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AprU  2ird. 

WhmaUbel 
is  justified  in 
part,  the  irst 
to  try  if  the 
juntificfttion  he 
complete,  it  to 
read  the  ptf  C 
whicli  is  not 
justified,  by 
Itself,  without 
reference  to  the 
other  parts ; 
and  if  it  does 
not  clearly 
amount  to  a 
libel,  the  justi- 
fication is  com- 
plete.   If  the 
part  which  ia 
not  justified 
ooniains  am- 
biguous state- 
mcD's,  the 
Court  will  not 
draw  an^  libel- 
lous inference 
from  them,  if 
the  ptainiiff 
has  not  done 
so  in  hisdeds- 
tioa. 


Tayloe. 
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Com*  Pleat,    design  a  sanction  which  they  could  not  otherwise  have  possessed,    A  few  days 
^^^JIk       *^  ^®**  ^^^^^  ^  ^®  Mosley  Arms  mn,  in  this  town,  a  person  calling  bimsdf 
ff.  Mr.  Edward  Clarke,  (meaning  the  plaintiff,)  and  professing  to  be  a  prindpal  in 

the  firm  of  Edward  Clarke  &  Co.,  warehousemen,  Bucklersbury,  London,   His, 
{meaning  the  plaintiff's,)  declared  oliject  here  was  to  buy  mannftustored  goods ; 
and  he  was  acompanied  by  a  Mr.  Newman,  as  a  buyer  of  Manchester  goods,  and 
a  Mr.  Musgrove,  as  buyer  of  woollens.     It  is,  perhaps,  necessary  to  state,  at 
the  outset,  that  there  is  not  the  slightest  reason  for  believing  that  either  of  these 
individuals  had  any  knowledge  of  his,  (meaning  the  plaintiff's,)  real  characto', 
having  been  engaged  by  hun  a  very  short  time  before  his  arrival  here,  in 
consequence  of  an  advertiBement  which  he  had  inserted  in  a  newspapa.    On 
their  arrival  in  Manchester,  Mr.  Newman,  (who  is  known  here  from  the  circom- 
stance  of  his  having  previously  been  buyer  for  a  respectable  London  firm,)  in- 
troduced Blr.  Clarke,  (meaning  the  plaintiff,)  to  a  considerable  number  of 
houses  in  different  branches  of  business.     Clarke's,  (meaning  the  plaintiff's,) 
story  was,  that  he  had  a  capital  of  about  3000/.,  with  which  he  was  com- 
mencing business  as  a  warehouseman ;   that  his  funds  had  been  in  the  first 
instance  transmitted  to  Leeds,  where  he  had  laid  out  the  greater  part  of  them, 
as  from  the  state  of  business  in  that  town  he  found  he  could  obtain  a  greater 
discount  than  in  Manchester.     He,  (meaning  the  plaintiff,)  had,  however,  a 
credit  on  Messrs.  Jones,  lAoyd,  &  Co.,  to  the  extent  of  about  1000/.    From 
two  or  three  parties  on  whom  he  called,  small  purchases  were  made,  and  were 
paid  for  by  checks  on  Jones,  Lloyd,  &  Co.,  which  were  duly  honoured.    From 
other  parties  he,  (meaning  the  plaintiff,)  proposed  to  buy  largely  on  the  terms 
of  credit  which  are  usual  in  the  trade.     Amongst  others,  he,  (meaning  the 
plaintiff,)  called  on  Messrs.  Taylor,  Son,  &  Gibson,  of  High  Street,  where  he 
bought  a  parcel  of  woollens,  &c.,  amounting  to  about  1000/.,  referring  them 
to  their  own  establishment  in  London,  where  he  said  he  was  well  known. 
He,  (meaning  the  plaintiff,)  went  also  to  Messrs.  Potters  &  Norris,  Canm 
Street,  where  he  looked  out  goods  worth  about  1400/.,  and  gave  them  a 
reference  to  Taylor,  Son,  &  Gibson,     Mr.  Norris,  who  had  shewn  him  the 
goods,  consequently  sent  to  those  gentlemen,  who  expressed  their  surprise  at 
the  reference,  as  they  said  Mr.  Clarke,  (meaning  the  plaintiff,)  must  know 
that  they  had  not  had  tune  to  receive  an  answer  from  London.     In  conse- 
quence of  this  reply,  Mr.  Norris  sent  for  Newman,  and  he  came,  accompanied 
by  Clarke,  (meaning  the  plaintiff,)  who  said  that  he  supposed  Mr.  Norris 
might  entertain  some  doubts,  and  he  was  therefore  come  to  answer  any  in- 
quiries that  might  be  made.    'When  told  of  the  reply  of  T^iyhr,  Son,  &  Gibfoa 
to  the  inquiries  which  had  been  made,  Clarke,  (meaning  the  plaintiff,)  said 
that  their  house  in  London,  to  whom  he  was  well  known,  had  promised  to 
write  on  hb  behalf  to  the  house  in  Manchester,  which  he  supposed  they  had 
neglected  to  do.     Mr.  Norris  then  asked  him,  (meaning  the  plaintiff,)  for  a 
reference  to  some  party  in  London  to  whom  he  would  himself  apply,  and 
Clarke  gave  the  name  of  a  stockbroker  to  whom  he  said  he  was  weQ  known. 
He,  (meaning  the  plaintiff,)  also,  stated  that  he  had  been  some  tune  in  the 
service  of  a  Mr.  Jones,  a  draper  in  Tottenham  Court  Road,  London,  whom  be 
left  about  eighteen  months  ago,  and  had  since  been  hving  upon  his  property. 
It  happened  that  there  was  also  at  the  time  in  Manchester,  Mr.  Thteman,  of 
the  firm  of  Llewelyn,  Traeman,  &  Co.,  warehousemen,  who  ¥ras  about  retonuBg 
to  London,  and  Mr.  Norris  requested  him  to  make  inquiries  from  Mr.  Jones,  the 
draper  in  Tottenham  Cffurt  Road,  as  to  the  character  and  circumstances  of  Mr. 
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Edward  Clatke,  (meaning  the  plaintiff.)    Mr.  Jhiemm,  accordingly,  on  bia    Com.  Pka»., 
arrival  in  London,  sent  a  clerk  to  make  the  necessary  inquiries  from  Mr.  Jones,       Clarke 
who  stated  that  Clarke  had  lived  with  him  about  three  years,  and  had  left  v. 

him  about  eighteen  months  ago ;  that  his  conduct  had  always  been  unez-  aylob. 
ceptionabk ;  that  he  was  ignorant  of  the  extent  of  his  property,  but  knew  that 
his  connezionB  were  highly  respectable.  The  result  of  this  inquiry  was  com- 
mooicated  by  Mr.  Tmeman  to  Messrs.  Potters  &  Norris,  by  the  post,  which 
arrived  here  on  Thiesdajf  last.  By  the  post  there  came  to  Manchester,  a  letter 
directed  '  Mr.  Clarke,  Mosley  Arms,  Manchester,'  which  was  delivered  ac- 
cording to  its  address.  It  very  fortunately  happened,  however,  that  in 
addition  to  ' Mr.  Ednoard  Clarke*  (meaning  the  plaintiff,)  there  was  then 
stopping  at  the  Mosley  Arms  another  Mr.  Clarke,  who  was  better  known  there, 
and  to  whom  the  ktter  was,  by  mistake,  delivered.  It  waa  without  signature, 
(though,  perhaps,  the  writer  may  be  guessed  at,)  and  waa  in  the  following 
tenna: — 

•' '  j)cur  ,  I  was  very  anxious  for  youi"  letter,  which  I  received  this 

morning,  and  the  rather  as  I  received  none  yesterday,  which  argued  badly. 
Your  letter  I  considered  aa  disastrous  aa  oould  be,  inasmuch  as  it  did  not  say 
that  the  1000/.  you  had  selected  at  Gibson's  would  be  sent— omitted  all  men- 
tion of  Musgrove's  brother — ^informed  me  you  had  expended  300/. 's  worth  in 
shooting  at '  birds  in  a  bush ;'  and,  finally,  I  had  received  no  letter  by  this 
post  from  the  house  whom  you  had  referred  to  me.  Judge  further  of  my  con- 
sternation, when  in  the  afternoon  LUwelyn's  clerk,  the  Llewelyn,  came  up  and 
said  he  was  desired  by  their  house,  requested  by  Potters  and  somebody,  to 
make  inquiries  into  the  respectability  of  Mr.  Edward  Clarke,  who  had  referred 
said  Potters  to  me.  Here  was  a  Scylla  and  Charyhdis  to  steer  betwixt! 
On  the  one  hand  to  say  what  was  necessary,  and  the  other  to  say  nothing 
to  commit  myself.  If  I  erred,  it  was  by  sailing  too  dose  to  the  rocks 
of  ScyUa,  by  saying  too  much;  but  I  hope  subsequent  precaution  will 
repair  the  damage,  and  preserve  our  keel  unbroken.  They  had  no  idea 
that  it  was  the  Edward  Clarke — ^the  '  real  pig.'  It  was  not  for  me  to  inform 
them  that  it  was  the  same,  only  in  a  new  character.  It  is,  therefore,  well 
you  did  not  settle  with  them ;  and  you  see  in  this  another  instance  of 
the  advantage  of  procastination — my  doctrine.  If  you  had  attempted 
to  make  the  donkey  speak,  you  would  have  been  swamped  at  once,  and 
have  been  blown  directly.  I  have  200/.  by  me,  and  shall  have  50/.  more  on 
Monday  night,  and  will  pay  250/.  into  Lloyd's  on  that  day,  but  I  shall  give  no 
order  respecting  it  to  them.  Trust  not  to  making  1000/.  a-year ;  'tis  fsUa- 
<aoo8.  Llewelyns  will  know  you  when  they  see  you ;  and  though  they  are 
paid  by  you,  they  wiU  set  themselves  right  with  the  Potters.  Deacon  has 
been  here  bothering,  but  I  gave  him  his  ^[uietus.  Buy  all  you  can ;  don't 
trust  to  second  joumies,  and  don't  bam  this  letter.  I  must  see  it  destroyed 
when  you  return.  I  am  in  great-  haste,  for  the  postman  is  gone  past  some 
time.  Mrs.  C.  was  here  just  now.  I  gave  her  your  letter,  and  5/.  credit 
with  me.' 

"  As  may  be  readily  supposed,  the  gentleman  into  whose  hands  this 
precioas  epistle  had  fieJlen,  was,  at  first,  no  little  puzzled  with  its  contents ; 
he,  therefore,  shewed  it  to  some  other  gentlemen  who  were  in  the  commercial 
room,  and  all  they  could  make  out  of  it  was,  that  some  scheme  of  roguery 
was  in  pimnw.     They  were  engaged  m  discussing  it  when  Newman  entered 
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Com.  Pkoi.'    (;jie  room,  and  the  letter  being  handed  to  him,  he  at  once  perceived  that  he  had 
Clabke       heen  made  the  unwilling  instnunent  of  a  gang  of  swindlers.     He  immediately 
V'  took  the  course  which  any  honest  man  would  take  under  the  circumstances. 

He  went  to  all  the  parties  from  whom  goods  had  been  purchased,  and  com- 
municated to  them  the  discovery  which  had  taken  place.  Fortunately  this 
communication  was  in  time  to  prevent  any  goods,  except  those  which  had 
been  paid  for,  from  falling  into  the  hands  of  Mr.  Clarke's,  (meaning  the 
plaintiff's,)  London  confederates.  One  or  two  parcels  had  been  delivered  to 
the  carriers,  but  the  sellers  were  enabled  to  stop  then  in  transitu ;  but  one 
person  who  had  sold  some  fustians  to  Clarke,  (meaning  the  plaintiff,)  obtained 
the  money  from  him  on  Wednesday  morning,  by  threatening  to  hand  him 
over  to  a  police  officer  if  the  demand  was  not  complied  with.  Clarke,  (meaning 
the  plaintiff,)  himself  departed  for  London,  by  the  Peveril  coach,  on  Wednesdm/, 
having  made  a  very  bad  speculation  of  his  Manchester  trip,  particularly  as  he 
had,  in  one  or  two  cases,  made  a  part  payment  in  cash  for  goods  which  he  had 
bought,  and  which  are  now  held  by  the  sellers  for  the  balance.  As  we  hate 
already  stated,  Clarke,  (meaning  the  plaintiff,)  had  been  at  Leeds  for  one  or 
two  days  before  his  arrival  in  this  town,  and  is  supposed  to  have  made  con- 
siderable purchases  there.  It  is  hoped,  however,  that  the  detection  of  his 
plans  in  Manchester  will  be  learnt  in  time  to  prevent  any  very  serious  losses 
from  taking  place.  There  is  one  circumstance,  connected  with  this  business, 
which  shows  how  deeply  the  scheme  of  fraud  had  been  laid,  and  how  cautious 
parties  should  be  in  their  inquiries  respecting  strangers.  We  have  already 
stated,  that  Clarke,  (meaning  the  plaintiff,)  referred  Mr.  Norris  to  a  stock- 
broker in  London,  a  Mr.  Peacock,  we  believe,  to  whom  Mr.  Norris  wrote  for 
information  respecting  Clarke's,  (meaning  the  plaintiff's,)  circumstances.  He 
received  a  reply  from  Mr.  Peacock,  stating  that  Mr.  Clarke,  (meaning  the 
plaintiff,)  had  been  introduced  to  him  by  a  very  respectable  party ;  that  he  had 
sold  stock  for  Clarke,  amounting  to  1700/.,  and  had  introduced  him  to  Messrs. 
Jones,  Lloyd,  &  Co.,  with  whom  he  had  opened  an  account  by  depositing 
2000/.  We  believe  there  is  not  the  slightest  reason  to  doubt  the  truth  of  Mr. 
Peacock's  statement ;  and  the  probability  is,  that  Clarke,  (meaning  the  plain- 
tiff,) had  been  furnished  with  the  stock,  and  an  introduction  had  been  obtained 
to  the  stockbroker  for  the  purpose  of  giving  colour  to  liis,  (meaning  the 
plaintiff's,)  proceedings  here  and  in  Yorkshire.*  By  means  of  the  committing 
of  which  said  several  grievances,  by  the  defendants  as  aforesaid,  the  plaintif 
was  greatly  injured  in  his  said  good  name,  fame,  and  credit,  and  in  his  said 
trade  and  business ;  and  thereby,  also,  one  Richard  Musgrove,  who  otherwise 
would  have  entered  uito  the  plaintiff^s  employ  in  his  said  trade  and  business, 
then  refused  so  to  do,  and  the  plaintiff  was  compelled  to  pay  a  large  sum, 
to  wit  '&c.,  in  order  to  rescind  a  certain  contract  by  him  then  made  in  that 
behalf  with  the  said  Richard  Musgrove, 

The  defendants  pleaded,  first,  not  guilty.  Second — ^A  justification  of  the 
libel,  except  the  two  following  passages : — *•  As  we  have  already  stated,  Clarh 
had  been  at  Leeds  for  one  or  two  days  before  his  arrival  in  this  town,  and  b 
supposed  to  have  made  considerable  purchases  there.  It  is  hoped,  however, 
that  the  detection  of  his  plans  in  Manchester  will  be  learnt  in  time  to  prevent 
any  very  serious  losses  from  taking  place." — "  We  have  already  stated,  that 
Clarke  referred  Mr.  Norris  to  a  stockbroker  in  London,  a  Mr.  Peacock,  we 
believe,  to  whom  Mr.  Norris  wrote  for  information  reacting  Clarke's  cir- 
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comstances.  He  received  a  reply  from  Mr.  Peacock,  stating  that  Mr.  Clarke  Com.  Pleat, 
had  been  introduced  to  him  by  a  very  respectable  party ;  that  he  had  sold 
stock  for  Clarke,  amounting  to  1700/.,  and  had  introduced  him  to  Messrs. 
Jones,  Lloyd,  &  Co.,  with  whom  he  had  opened  an  account  by  depositing 
2000/.  We  believe  there  is  not  the  slightest  reason  to  doubt  the  truth  of  Mr. 
Peacock's  statement ;  and  the  probability  is,  that  Clarke  had  been  famished 
with  the  stock,  and  an  introduction  had  been  obtained  to  the  stockbroker,  for 
the  purpose  of  giving  colour  to  his  proceedings  here  and  in  Yorkshire." 

At  the  trial,  before  Tindal,  C.  J.,  at  the  London  sittings  after  Trinity  Terra, 
the  defendant  proved  the  justification,  and  the  jury  found  a  verdict  for  the 
defendant  on  both  issues. 

Hum/rey,  in  pursuance  of  leave  reserved  at  the  trial,  obtained  a  rule  nisi  to 
enter  the  judgment  for  the  plaintiff,  for  nominal  damages  of  one  farthing,  on 
those  parts  of  the  libel  which  the  plea  did  not  justify.  These  damages  had 
been  assessed  under  the  direction  of  the  learned  judge,  to  avoid  the  necessity 
of  a  new  trial. 

Wtghhnan  and  W.  H.  Watson  shewed  cause. — ^The  plea  does  in  effect  justify 
the  whole  of  the  Hbel.    It  does  not  justify  every  particular  statement,  nor  is  it 
necessary  that  it  should  do  so,  for  the  transactions  at  Leeds  and  in  Yorkshire 
are  drawn  into  the  question,  whether  a  grand  swindling  transaction  was  not 
going  on  at  Manchester.    Tlie  charge  of  swindling  at  Manchester  was  justified, 
and  the  jury  have  found  that  the  justification  was  proved,  and  no  swindling  is 
alleged  in  any  place  except  Manchester.      In  Clarkson  v.  Lawson  (a),   the 
defendant  published,  that  the  plaintiff,  a  proctor,  had  been  suspended  three 
times,  and  a  plea  that  he  had  been  suspended  once  was  held  to  be  insufficient; 
but  that  case  differs  from  the  present,  because  there  the  particular  statement 
was  the  substance  of  the  Hbel,  and  Tindal,  C.  J.,  observed,  "  I  cannot  but 
think  that  if  a  party  be  believed  to  have  committed  three  distinct  offences,  his 
character  is  much  more  deeply  affected  than  if  he  has  only  been  charged 
with  the  commission  of  one.*'     Here  the  substance  of  the  libel  was  the  grand 
swindling  transaction  at  Manchester,  which  was  j  ustified .   IBosanquet,  J . — I  tried 
a  case  on  the  circuit,  where  the  libel  consisted  of  a  charge  that  the  plaintiff  had 
stolen  five  sheep,  and  the  defendant  having  justified  as  to  the  stealing  of  only 
three  sheep,  I  held  it  to  be  insufiicient.]     That  case  is  analogous  to  that 
which  has  been  cited.     Weaver  v.  Lloyd (b)  and  Mountney  v.  Watton  (c),  are 
both   distinguishable,  because  the  gist  of  the  libel  was  unanswered.      In 
Edwards  v.  Bell(d),  Burrough,  J.,  says,  "The  defendants  were  entitled  to 
justify  in  this  action,  by  shewing  that  what  they  had  alleged  against  the 
plaintiff  in  that  respect  was  borne  out  in  fact.     In  such  a  case  it  is  sufficient 
if  the  substance  of  the  libellous  statement  be  justified ;  it  is  unnecessary  to 
repeat  every  word  which  might  have  been  the  subject  of  the  original  com- 
ment."     Woolnoth  V.  Meadows  {e)  is  to  the   same  effect.     In  J* Anson  v. 
Stuart  (/)  and  Newman  v.  Bailey,  there  cited,  which  are  two  of  the  earliest 
authorities  upon  this  point,  the  objection  to  the  pleas  of  justification  was,  that 
they  were  too  general ;  but  here  the  justification  goes  into  a  detail  of  the  cir- 
cumstances, so  that  the  plaintiff  cannot  say  that  he  was  taken  by  surprize. 
The  statement  of  the  transactions,  at  Leeds  and  in  Yorkshire,  if  taken  per  se, 

(a)  6  Bicg.  266.  (rf)  1  Bing.  409. 

(6)  2B.it  Cress.  678.  (e)  5  East.  463. 

{c)  2  B.  &  Adol.  673.  (/)  1  T.  R.  748. 


70  I^ERM  REPORTS  in  thb  COMMON  PLEAjS. 

Com.  Pkoi.    does  not  constltate  a  libel ;  for  the  acts  whidi  are  alleged  to  bave  been  done 

^^^^^       there,  are  connected  with  and  give  colour  to  the  grand  swindling  transactioD 

V.  at  Manchester t  which  is  justified.     The  plaintiff  might  have  been  innocently  at 

Tatloe.      Leeds,  and  the  declaration  does  not  state,  by  innuendo,  that  the  statement 

intended  to  impute  any  fraudulent  design  to  the  pluntiff  during  his  stay  there. 

Therefore  the  pleas  cover  the  whole  of  the  libellous  part  of  the  statement. 

Piatt  and  Hwnfrey,  eontrh, — ^The  cases  which  have  been  cited  are  snffident 
to  establish  that  a  justification  must  cover  the  whole  of  the  libel,  or  it  is  insuf- 
ficient. The  case  is  therefore  narrowed  to  a  single  point,  namely,  whether  the 
part  of  the  statement  which  is  not  justified  amounts  to  a  libel.  The  statement 
imputes  fraud  to  the  plaintiff,  at  Leeds  and  in  Yorkshire.  The  cases  which 
have  been  cited  on  the  other  side,  establish  that  if  several  acts  of  fraud  are  im- 
puted, they  must  all  be  justified.  The  plaintiff  is  therefore  entitled  to  have 
this  rule  made  absolute. 

TiNDAL,  C.  J. — ^There  can  be  no  doubt  but  that  a  defendant  may  justify 
only  a  part  of  a  libel ;  that  is  well  established  by  the  case  of  Styles  v.  Nokesig); 
but  if  Uie  defendant  justifies  a  part  only,  and  leaves  another  part  not  justified, 
which  contains  libellous  matter,  then  he  is  liable  in  damages  for  the  part 
which  the  justification  does  not  cover.  In  the  present  case,  the  plea  does  not 
affect  to  justify  the  whole  o^  the  statement  which  was  published ;  and  the 
question  is,  whether  we  can  see  that  the  part  which  is  not  justified,  contains  a 
substantive  ground  of  action  for  which  damages  may  be  given.  Upon  looking 
at  the  whole  of  this  publication,  I  cannot  see,  with  certainty,  that  the  part  which 
is  not  justified  would  of  itself  furnish  a  good  ground  of  action.  The  general 
charge  is,  that  the  plaintiff  was  concerned  in  a  grand  swindling  transaction, 
and  no  person  can  read  the  statement,  without  seeing  that  the  place  intended 
to  be  referred  to  as  the  scene  of  the  transaction,  is  primarily  and  substantiallj 
Manchester  alone.  The  newspaper  which  contains  the  paragraph  is  published 
in  that  town,  and  it  commences  by  calling  attention  to  something  which  has 
happened  there.  It  speaks  of  the  arrival  of  the  plaintiff  at  the  Mosley  Arm 
inn,  and  that  he  arrived  there  for  the  purpose  of  buying  goods  in  Manchester, 
and  in  other  parts  of  the  statement,  the  writer  points  out  Manchester  as  the 
principal  arena  of  the  transaction.  But  it  is  contended  that,  at  the  end  of  the 
paragraph,  it  is  alleged,  that  fraud  has  been  practised  at  Leeds,  as  well  as  at 
Manchester:  and  it  is  said,  that  inasmuch  as  the  justification  does  not  extend 
to  Leeds,  the  plaintiff  is  entitled  to  damages  for  that  part  of  the  publication, 
for  which  the  jury  have  assessed  the  damages  at  one  farthing.  The  part  of  the 
statement  which  relates  to  Leeds,  is  as  follows :  "  As  we  have  already  stated, 
Clarke  had  been  at  Leeds  for  one  or  two  days  before  his  arrival  in  this  town, 
and  is  supposed  to  have  made  considerable  purchases  there ;  it  is  hoped,  how- 
ever, that  the  detection  of  his  plans  at  Manchester  will  be  learnt  in  time  to 
prevent  any  very  serious  losses  taking  place."  The  writer  meant,  no  douht, 
to  insinuate  that  the  plaintiff  had  not  been  at  Leeds  for  any  good  purpose ;  but 
the  declaration  does  not  contain  any  allegation  that  these  words  implied  that 
the  plaintiff  had  been  guilty  of  fraudident  practices  at  Leeds;  the  statement  is 
left  in  ambiguity,  and  as  the  plaintiff  does  not  raise  any  libellous  inference 
irom  it,  why  should  we  do  so  ?    The  only  remainmg  part  of  the  statement 

ig)  7  East,  492. 
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wluch  18  not  justified,  relates  to  the  introduction  of  the  plaintifir  to  the  stock-r    Ctm^  Pleat* 
broker.    This  portion  of  the  paragraph  has  a  tendency  the  same  way,  but  I  do       Glarkk 
sot  see  why  we  shoidd  be  called  upon  to  give  it  a  libellous  meaning,  when  the 
plaintiff  might  himself  have  called  our  attention  to  it,  if  he  had  considered  that 
it  was  libellous.    The  rule  must  therefore  be  discharged. 

Park,  J. — ^I  am  of  the  same  opinion.  Upon  seeing  the  whole  of  the  para' 
graph,  I  admit  the  statement  as  to  the  occurrenees  at  Leeds,  comes  very  dose 
to  a  libd;  but,  taken  by  itself,  it  is  impossible  to  say  that  it  is  libellous.  If  it 
is  read  by  itself,  the  general  effect  of  it  is,  that  the  plaintiff  had  been  at  Leeds 
making  purchases  there :  and  it  is  only  by  endeavouring  to  connect  it  with  the 
proceedings  at  Manchester,  that  any  libellous  tendency  appears.  If  the  passage 
IB  read  by  itself,  it  does  not  amount  to  a  libel. 

Vaughan,  J. — ^The  counsel  agree  on  the  law  applicable  to  this  case,  namely, 
that  a  justification  ought  to  cover  the  whole  of  the  libel.  The  only  question  is, 
whether  the  whole  of  this  libel  is  not  substantially  justified,  or  whether  there 
is  a  distinct  imputation  of  criminality  which  is  not  justified.  It  is  coutended 
that  the  statement  of  the  occurrence  at  Leeds  imputes  a  distinct  fraud  to  the 
plaintiff,  and  that,  as  in  Clarkson  v.  Za«7«oii(&),  where  three  substantive  offences 
were  imputed,  a  justification  of  one  only  was  held  to  be  insufficient.  But  the 
declaration  does  not  contain  any  innuendo  to  point  out  the  libellous  application 
of  the  statement  respecting  Leeds;  and  I  cannot  see  with  sufficient  deamess  and 
distinctness  that  it  is  a  libd,  when  read  by  itself,  to  be  enabled  to  say  that 
the  plaintiff  is  entitled  to  recover  the  nominal  damages  which  the  jury  have 
assesBed. 

BosANQUET,  J. — ^The  plaintiff's  counsd  admit  that  the  true  way  of  con- 
sidering the  question  is,  to  consider  whether  that  portion  of  the  statement 
which  the  justification  does  not  cover,  is  of  itself  a  libel.  If  we  examine  the 
statement  made  as  to  Leeds,  the  first  part  of  it  is,  that  the  plaintiff's  funds 
were  first  transmitted  to  Leeds,  where  he  was  supposed  to  have  made  con- 
siderable purchases;  that  contains  no  charge  of  fraud.  Then  follows,  "  it  is 
hoped,  however,  that  the  detection  of  his  plans  at  Manchester  will  be  learnt  in 
time  to  prevent  any  very  serious  losses  from  taking  place;"  but  here  there  is 
nothing  which-necessarily  imputes  criminality  to  the  plaintiff.  The  last  part 
relates  to  the  introduction  of  the  plaintiff  to  the  stockbroker,  and  I  have 
doubted  most  upon  this  portion  of  the  statement ;  it  is  said,  "  The  probability 
is  that  Clarke  had  been  furnished  with  the  stock,  and  an  introduction  had  been 
obtained  to  the  stockbroker  for  the  purpose  of  giving  colour  to  his  proceedings 
here,  and  in  Yorkshire"  No  doubt  the  words  ** giving  colour,"  are  am- 
biguous ;  but  at  the  same  time  they  do  not  necessarily  impute  fraudulent  con- 
duct to  the  plaintiff. 

I  am  therefore  of  opinion,  that  this  is  a  justification  of  all  the  material 
matter  contained  in  the  libel ;  and  it  is  not  to  be  forgotten  that,  on  the  plea  of 
not  guilty,  the  question  was  left  to  the  jury  at  the  trial. 

Rule  discharged. 

(A)  6  BiDg.  266. 
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Whether  the 
original  arrest, 
by  the  son, 
would  have 
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he  had  not 
charged  the 
debtor  with 
felony,  qiucre. 
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Humphrey  and  another  v.  Mitchell. 

TJEBT  on  a  bond,  given  by  tbe  defendant  to  tlie  sheriffs  of  London,  as  the 
surety  of  William  Jackson,  one  of  the  serjeants-at-mace  of  the  said 
sheriffs,  for  the  faithful  discharge  of  the  duties  of  his  office.     The  defendant 
pleaded  general  performance  of  the  conditions  contained  in  the  bond. 

Replication. — ^That  on,  &c.  certain  persons,  to  wit,  R.  S.  and  G.  D.  sied 
and  prosecuted  out  of  the  court  of  our  lord  the  king  of  the  bench,  a  certain 
writ  of  our  lord  the  king,  called  a  capias  ad  satisfaciendum,  directed  to  the 
sheriffs  of  London,  by  which  said  writ  our  said  lord  the  king  commanded  the 
said  sheriffs  that  they  should  take  one  G,  Price,  if  he  should  be  foimd  in  their 
baihwick,  and  him  safely  keep,  so  that  they  might  have  his  body  before  his 
majesty's  justices  of  the  bench  at  Westminster,  on,  &c.,  to  satisfy  the  said  R.  S. 
and  G.  D.,  as  well  of  a  certain  debt  of  200/.  which  the  said  R.  S.  and  G.  D.  had 
recovered  against  him  in  the  said  court  before  the  justices  at  Westmnster,  as 
also  for  10s,,  &c.,  whereof  the  said  G.  P.  was  convicted,  as  appeared  to  the 
said  justices  of  record;  and  that  the  said  sheriffs  should  have  there  that  writ, 
and  which  said  writ  afterwards,  and  before  the  return  thereof,  to  wit,  on,  &c. 
was  delivered  to  the  said  plaintiffs,  they  then  being  sheriffs  of  London,  to  be 
executed  in  due  form  of  law.     And  the  said  plsdntiffs  further  say,  that  after- 
wards, and  before  the  return  of  the  said  writ,  to  wit,  on,  &c.  they  bemg  such 
sheriffs  of  London  as  aforesaid,  for  having  execution  of  the  said  writ,  made  their 
warrant  in  writing,  and  directed  the  same  to  the  said  William  Jackson,  in  the 
course  of  his  said  office,  he  then  being  such  seijeant-at-mace  of  them  the  swd 
plaintiffs  as  aforesaid;  and  by  the  said  warrant  commanded  him  that  he  should 
take  the  said  G.  P.  to  satisfy  the  said  R.  S.  and  G.  D.  the  said  200/.  debt. 
and  also  the  70^.  damages,  which  they  had  sustained  according  to  the  teuor  of 
the  said  writ.     And  the  said  plaintiffs  further  say,  that  the  said  mUim 
Jackson  afterwards,  to  wit,  on,  &c.  took  upon  himself  the  execution  of  the  said 
warrant,  and  acting  in  his  said  office  of  seijeant-at-mace  of  the  said  plaintiffs 
as  aforesaid,  and  under  colour  of  the  said  warrant,  illegally  seized  and  im- 
prisoned the  said  G.  P.,  he  the  said  G.  P.  then,  and  at  the  time  of  said  seizure 
being  illegally  imprisoned  by  one  Richard  Jackson,  who  acted  in  aid  of  the  said 
William  Jackson  on  the  said  occasion,  and  who  had  previously  seized  and  im- 
prisoned the  said  G.  P.  without  any  sufficient  authority  in  that  behalf,  and  of 
which  illegal  imprisonment  the  said  Jfllliam  Jackson  knowingly  availed  him- 
self.    And  the  said  plaintiffs  further  say,  that  the  said  William  Jackson  having 
so  illegally  seized  and  imprisoned  the  said  G.  P.  as  aforesaid,  he  afterwards, 
to  wit,,  on  the  day  and  year  last  aforesaid,  conveyed  the  said  G.  P.  to  a  cer- 
tain prison,  to  wit,  Whitecross  Street  Prison,  being  a  prison  of  the  said  plaintiffs 
as  such  sheriffs  of  London,  and  then  delivered  him  to  the  said  sheriffs,  ^ho 
detained  him  in  custody  there,  under  the  supposed  authority  of  the  said  writ 
of  capias  ad  satisfaciendum,  they  the  said  plaintiffs  being  wholly  ignorant  and 
without  notice  of  the  illegal  manner  in  which  he  had  been  seized  and  im- 
prisoned by  the  said  William  Jackson  as  aforesaid.     And  the  said  plaintiffs 
further  say,  that  afterwards,  to  wit,  on,  &c.  the  said  G.  P.,  in  an  action  brought 
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by  him  in  the  said  court  of  our  lord  the  king  of  the  bench,  impleaded  the  said  Com.  Plea», 
])laintifis,  and  the  Baid  William  Jackson  and  Richard  Jackson,  for  and  in  re- 
s:pect  of  the  said  illegal  seizure  and  imprisonment  of  him  the  said  G.  P.  as 
aforesaid,  and  such  proceedings  were  thereupon  had,  that  they  the  said  plain-  Mitchell, 
tiffs,  in  order  to  relieve  themselves  from  the  said  action,  and  to  settle  the  same, 
necessarily  and  properly,  and  for  the  benefit  and  advantage,  as  well  of  the  said 
defendant  and  the  said  other  persons,  parties  to  the  said  writing  obligatory,  as 
of  themselves,  paid  to  the  said  G.  P.  a  certain  large  sum  of  money,  to  wit,  the 
sum  of  80/.,  for  his  damages,  by  reason  of  the  said  illegal  seizure  and  imprison- 
ment, and  his  costs  in  the  said  action,  and  the  said  plaintiffs  were  also  com- 
pelled and  necessarily  became  liable  to  pay  a  certain  other  large  sum  of  money, 
to  wit,  the  sum  of  other  80/.  for  their  costs,  in  and  about  defending  and  settling 
and  putting  an  end  to  the  said  action,  of  all  which  premises  the  said  defendant 
had  notice,  &c.,  and  were  requested,  &c. 

Refmnder. — That  the  said  William  Jackson  did  not  illegally  seize  or  imprison 
the  said  G.  P.  in  manner  and  form  as  the  plaintiffs  had  in  their  said  replica- 
tion in  that  behalf  alleged ;  and  thereupon  issue  was  joined. 

At  the  trial  of  the  cause  before  Tindal,  C.  J.,  at  the  London  sittings  after 
Hilary  Term,  it  was  in  evidence  that  William  Jackson  had  received  a  warrant 
from  the  fliberiffs,  requiring  him  to  arrest  the  debtor  under  a  writ  a(  ca,sa. 

William  Jackson,  accompanied  by  his  son  Richard,  proceeded  to  the  debtor's 
residence  in  the  Temple,  for  the  purpose  of  executing  the  warrant,  and  Richard 
Jackson  watched  at  the  back  door,  whilst  William,  who  had  the  warrant,  re- 
mained near  the  front  door  of  the  house.  Richard  Jackson  having  seen  the 
debtor  leave  the  house  by  the  back  door,  at  a  quick  pace,  immediately  followed 
him  into  the  Strand,  and  there  arrested  him.  The  debtor  asked  to  see  the 
warrant,  which  authorised  the  capture,  and  a  crowd  of  persons  having  as- 
sembled, Ridutrd  Jackson  appealed  to  a  policeman,  who  was  present,  and 
required  his  aid  to  capture  the  debtor  on  a  charge  of  felony.  The  debtor  was 
then  conveyed  by  R.  Jackson  and  the  policeman,  to  the  police  station,  and  a 
memorandum  was  entered  on  the  books,  charging  the  debtor  with  having  made 
his  escape  from  civil  process.  William  Jackson  having  in  the  mean  time 
arrived  at  the  station  house,  he  slipped  the  warrant  into  his  son's  hand,  and 
the  debtor  was  conveyed  to  Whiiecross  Street  Prison,  under  the  warrant,  where 
he  remained  until  he  was  discharged  by  the  order  of  a  judge.  The  debtor 
afterwards  brought  an  action  against  the  sheriffs  and  the  two  Jacksons,  for 
making  an  illegal  arrest,  and  recovered  damages.  A  new  trial  was  afterwards 
ordered,  when  the  action  was  compromised,  in  the  manner  stated  in  the  rephca- 
tion(<r).  These  facts  having  been  proved,  the  jury  found  a  verdict  for  the 
plaintiffs,  damages  160/. 

Atcherley,  Serjt,  moved  for  a  new  trial. — ^The  issue  raised  by  the  pleadings 
is,  whether  William  Jackson  did  illegally  seize  and  imprison  the  debtor.  Now 
this  was  not  an  illegal  imprisonment  by  William  Jackson.  It  is  sufficient  if  an 
arrest  be  made  by  the  authority  of  the  bailiff,  but  he  need  not  be  the  hand 
that  arrests,  nor  need  he  be  in  the  presence  of  the  person  arrested,  nor  actually 
in  sight.     Wilson  v.  Gary{h),  Blatch  v.  Aroher(c). 

(a)  Sec  Birrra//T.  Price,  9 Bing.  566, and  (c)  Cowper,  63;  S.  C*  nomine;  Fenton^s 
Price  V.  Ptek,  1  BiGg.  N.  C.  3S0.                        cue,  Uojt,  624. 

(b)  6  Mod.  211. 
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Com.  Pleat,  The  sonliad  a  right  to  follow  the  debtor  when  he  saw  him  lea^  his  home; 
Hum  FBI BT  ^^^  ^  ^  clear  that  on  an  action  for  an  escape,  the  act  of  the  acHi  would  have 
MiTc*  been  treated  aa  the  act  of  the  father.     IBammquet,  J. — Here  the  son  Beemsto 

haye  repudiated  the  authority  of  his  ftither.]  The  charge  of  fekmy  did  not 
determine  the  authority  of  the  warrant;  if  it  were  bo,  any  fiEdae  statement  made 
by  the  officer,  or  any  stratagem  which  he  might  practise,  would  render  tk 
arrest  unlawfuL  The  officer  might  have  exceeded  his  authority,  or  he  might 
have  used  unnecessary  harshness  in  executing  the  warrant,  but  the  mode  of  d^ 
taining  a  debtor  does  not  alter  the  right  to  detain.  Here  the  debtor  was  in 
custody  under  a  legal  warrant ;  and  it  does  not  appear  that  the  £ather  was  8^ 
quainted  with  the  mode  in  which  the  capture  was  originally  made* 

TiNDAL,  C.  J. — ^The  only  point  before  us  is,  whether  the  issue  joined 
between  the  parties,  which  the  jury  have  found  in  favour  of  the  pbintifis,  is 
made  out  by  the  evidence.  The  precise  issue  is,  whether  WUUam  Jacksw  did 
illegally  seize  or  imprison  the  debtor.  The  first  part  of  the  evidence  which 
afiects  Wiiiiam  Jackson  is,  that  he  came  to  the  station  house,  where  he  foimd 
the  debtor  in  custody,  on  a  charge  entered  against  him  on  the  book,  llie 
question  then  is,  whether,  at  the  time  when  William  Jackoon  put  his  warrant  in 
force,  the  debtor  was  in  legal  custody  or  not.  It  has  been  contended  thit 
Richard  JackMon  had  the  legal  custody  of  the  person  of  the  debtor,  by  fdlowinf 
him  immediately  after  he  had  left  his  house.  That  may  be  so,  but  it  is  im- 
material to  dedde  that  point,  for  if  Richard  Jackson  had  a  right  to  make  the 
capture,  he  parted  with  and  determined  the  custody  by  his  own  act.  If  the 
son  had  called  upon  the  police  officer  to  assist  him  in  making  the  caption, 
through  the  want  of  strength  to  effect  it  by  himself,  the  arrest  might  have  been 
lawful;  but  instead  of  that  being  the  case,  the  police  officer  is  called  upon  bf 
Richard  Jackson,  to  assist  in  capturing  the  debtor  on  a  charge  of  felony,  which 
he  knew  at  the  time  was  false.  That  was  in  effect  giving  up  the  legal  custody, 
which  he  might  perhaps  have  had,  and  the  detention  became  illegal.  'Hie 
debtor  was  first  charged  with  felony,  but,  at  the  station  house,  Richard  Jedtm 
stated  that  the  caption  was  made  under  an  escape  warrant.  Such  a  wanant 
could  only  be  issued  under  the  stat.  1  Ann.  s.  2,  c.  6,  and  is  directed  to  ifi 
sheriffii,  mayors,  and  constables,  and  authorizes  them  to  seize  the  person  wht 
has  escaped,  and  to  commit  him  to  the  common  gaol. 

The  debtor  was  therefore  in  illegal  custody,  wdien  WUliam  Jackson  came  to 
the  police  station,  and  the  question  is,  whether  he  knew  that  his  son  had  acted 
flle^Jly  in  making  the  caption,  for  he  certainly  might  have  supposed  that  the 
police  were  called  upon  to  interfere,  under  circumstances  which  rendered  their 
interference  lawful.  But  that  was  a  question  which  was  submitted  to  the  juir, 
and  there  was  no  reason  to  doubt  but  that  the  fiather  was  aware  of  the  dream- 
stance.  He  gave  the  warrant  to  his  son,  after  he  knew  that  the  debtor  was  it 
the  station  house  on  a  criminal  charge,  and  that  the  arrest  had  been  made 
without  a  warrant. 

It  was  therefore  sufficiently  proved  that  the  debtor  was  illegally  imprisoned  br 
Richard  Jackson,  and  when  the  sheriff  is  cognizant  of  such  an  illegality,  aod 
avails  himself  of  it,  the  arrest  is  illegal((0. 


(if)  This  point  was  determined  in  Barrail  v.  Price,  9  Bing.  568. 
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it  state  any  matter  of  law  or  of  fiict  in  avoidance  of  any  or  of  any  part  of  the    Own.  Pka*. 
causes  of  action  in  the  declaration  alleged — ^that  it  contained  material  alle-         Coi.s 
^tions,  inconsistent  with  each  other,  inasmuch  as  it  contained  averments,  v. 

shewing  that  the  sum  of  1 73/.  58.,  therein  mentioned,  was  paid  by  the  plaintiffs 
for  certain  premiums  of  insurance  and  expenses  paid  in  consequence  of  the  re- 
tainer of  the  defendants,  and  yet  attempted  to  tender  for  issue  certain  fiacts, 
from  which  it  was  sought  to  be  inferred  that  the  same  payments  and  expenses 
were  made  in  the  plaintiffs'  own  wrong,  and  without  any  request  or  retainer 
from  the  defendants — that,  by  the  said  plea,  it  was  admitted  that  there  was 
an  account  stated  between  the  plaintiffs  and  defendants,  as  in  the  declaration 
alleged ;  and  it  was  also  implied  and  admitted  that  the  said  sum  of  173/.  5s. 
was  an  item  in  such  account,  and  that  a  balance  to  that  amount  remained  to 
the  credit  of  the  plaintiff^ ;  and  yet  there  was  not  shewn  any  matter  in  avoid- 
ance of  or  as  a  set-off  against  the  said  sum  of  173/.  5s. ;  but,  in  a  subsequent 
part  of  the  plea,  it  was  attempted  to  be  shewn  that  the  said  sum  never  was  a 
valid  debt,  in  account  or  otherwise ;  and  it  was  stated  in  effect,  notwithstanding 
the  implied  admission  of  the  said  account,  and  of  the  said  sum,  being  such 
balance  as  aforesaid,  that  the  said  sum  consisted  of  certain  payments  made  by 
the  plaintiffs  in  their  own  wrong  ;  and  not  at  the  request  of  the  defendants, 
and  for  which  said  sum  it  was  attempted  in  and  by  the  said  plea  (but  in  an 
argumentative,  indirect,  and  insufficient  manner,)  to  be  shewn,  that  the  de- 
fendants never  were  or  ought  to  be  liable  to  the  plaintiffs ;  and  that  the  said 
plea  contained  various  allegations^  upon  no  one  of  which  could  the  plaintiffs 
take  issue,  without  thereby  admitting  the  truth  of  the  other  allegations  in  the 
plea,  which,  though  wholly  false  or  unfounded,  would  materially  embarrass 
the  plaintiffs,  on  the  trial^of  the  cause,  in  the  recovery  of  their  demand. 
Joinder  in  demurrer. 

J.  Manning,  in  support  of  the  demurrer. — ^This  plea  amounts  to  the  general 
issue,  non-assumpsit ;  and  it  does  not  come  within  the  excepted  cases,  when, 
before  the  new  rules,  it  might  have  been  pleaded  specially  notwithstanding  it 
did  amount  to  the  general  issue.  Carr  v.  HinchUff{d) ;  Maggs  v.  Ames  \h). 
The  new  rule  is,  that  the  plea  of  non^asstanpsit  shall  operate  only  as  a  denial 
in  fact  of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact 
from  which  the  contract  or  promise  alleged  may  be  implied  by  law.  There- 
fore the  law  now  remains  as  it  was  before ;  and  it  is  clear  that  the  defence 
set  out  in  the  second  plea  could  have  been  given  under  non-assumpsit. 
[Tindal,  C.  J. — ^But  why  do  the  plamtiffs  complain  ?  The  plea  gives  them 
notice  of  the  defence  which  is  intended  to  be  set  up ;  and,  by  replying  de 
injurid,  the  whole  of  the  matters  alleged  in  the  plea  would  be  denied.]  When 
this  plea  was  pleaded,  it  was  very  doubtful  whether  a  rephcation  of  de  injurid 
vfBs  applicable  to  the  case  (c),  and  the  defendants  would  have  been  embarrassed 
by  admissions  if  they  had  taken  issue  on  only  one  of  the  allegations.  [Tindal, 
C.  J. — I  do  not  see  why  the  defendant  could  not  plead  this  matter  specially. 
The  demurrer  had  better  be  withdrawn,  and  the  plaintiff  may  amend  by 
pleading  de  injurid.']  Then,  inasmuch  as  the  defendants  well  knew  that  this 
defence  might  have  been  given  under  the  plea  of  non-assumpsit,  they  ought  to 

(a)  4  B.  &  Cress.  047.  (c)  Vide  Wkittnker  v.  Ma    n,  1  Hodges, 

ip)  4  Bingr.  470.  31 «;  Oriffin  v.  Yatti,  I  Hodges,  3&7. 
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Com.  Pleiu.  at  the  plaintifiB'  request,  retained  and  employed  the  plaintiffs  as  insuraut 
^^^^  brokers  and  agents  in  that  behalf,  for  compensation  and  reward  to  them  is 
that  behalf,  to  effect  and  cause  to  be  made  for  the  benefit  of  the  defendants  aa 
insurance  to  the  amount  of  a  certain  sum  of  money,  to  wit,  &c.  upon  the  saki 
goods  in  the  said  ship,  upon  and  for  the  said  voyage  from  FalmmUh  to  Oportt^, 
which  said  retainer  and  employment  the  plaintiffs  then  accepted,  and,  in  cons- 
deration  of  the  premises,  then  promised  the  defendants  to  do  and  perform  the? 
duty  as  such  brokers  and  agents  as  aforesaid  in  that  behalf;  and  thereupon  it 
then  became  and  was  the  duty  of  the  plaintiffs,  as  such  brokers  and  ag^ents  c: 
the  defendants  as  aforesaid,  to  use  due  and  proper  care  and  skill  in  and  abooc 
the  effecting  and  causing  to  be  made  such  insurance  as  aforesaid ;  that  tix 
plaintiffs,  well  knowing  the  premises,  and  that  the  said  goods  had  been  shipped 
and  loaded  at  London  as  aforesaid,  and  not  at  Falmouth  as  aforesaid,  but  ne- 
glecting their  duty  in  that  behalf,  did  not  nor  would  use  due  or  proper  skiU  ifi 
and  about  the  effecting  and  causing  to  be  made  the  same  insurance,  but  whoDf 
neglected  so  to  do ;  and,  on  the  contrary  thereof,  as  and  for  the  purpose  cf 
effecting  such  insurance  as  aforesaid,  carelessly,  negligently,  unskilfully,  azhi 
improperly  effected  and  caused  to  be  made  two  policies  of  assurance,  to  wn. 
&c.  which  policies,  by  reason  of  the  carelessness,  negligence,  a^d  want  of  sLl 
of  the  plaintiffs  in  that  behalf,  were  worded  and  expressed  in  such  words  ai^ 
manner  as  not  to  be,  and  the  same  were  not,  nor  was  either  of  them,  appn- 
cable  or  adapted  to  an  insurance  upon  the  said  goods  or  any  goods  shippeti 
and  loaded  in  and  on  board  of  the  said  ship  at  London  aforesaid ;  by  meass 
whereof  the  said  policies  of  assurance  did  not,  nor  did  either  of  them,  operate 
and  were  not,  nor  was  Either  of  them,  an  insurance  upon  the  said  goods  cr 
upon  any  part  thereof,  and  thereby  the  defendants  were  prevented  from  having, 
and  never  had,  any  insurance  on  the  said  goods  or  any  part  thereof,  or  any  in- 
demnity, benefit,  or  advantage  whatever,  of  or  from  the  said  policies  of  a^ 
surance,  and  the  said  goods,  by  means  of  the  premises,  and  of  the  carelessness 
negligence,  and  want  of  skill  and  improper  conduct  of  the  plaintiffs,  as  suci: 
insurance  brokers  and  agents  of  the  defendants  la  that  behalf  as  aforesaid 
were  wholly  uninsured  of  or  for  the  said  voyage  from  Falmouth  to  Oporto, 
and  that  the  said  sum  of  173/.  5^.  was  and  is  the  amount  of  certain  premium: 
of  insurance  and  expenses  upon,  of,  and  relating  to  the  said  policies  of  as- 
surance, and  paid  and  incurred  by  the  plaintiffs  in  and  about  and  relative  t> 
the  same,  and  the  effecting  and  causing  the  same  to  be  made.  Condoacc 
with  a  verification. 

Replication — To  the  first  plea,  similiter;  to  the  second  plea,  a  special  de- 
murrer. 

The  causes  of  demurrer  were,  that  the  defendants  specially  pleaded  a  matte 
amounting  in  effect  to  a  general  traverse  of  the  promise  laid  in  the  dedaratior 
as  fieur  as  such  promise  related  to  the  causes  of  action  in  the  commencement  c 
the  plea  referred  to — ^that  the  plea  was  a  multifarious,  argumentative,  and  id- 
sufficient  mode  of  pleading  non-assumpsit  to  the  last-mentioned  causes  ci 
action — ^that  the  plea  concluded  with  a  verification,  and  purported  to  be  ■ 
special  plea  in  avoidance  of  the  last-mentioned  causes  of  action,  without  ii 
any  manner  confessing  even  a  primd  facie  or  colourable  title  in  the  plaintiffs— 
that  the  plea  did  not  state  any  fact  which  arose  after  the  causes  of  acticc 
which  it  professed  to  answer,  had  accrued  to  the  plaintifis ;  nor  did  it  contaif 
any  matter  of  law  in  answer  to  the  last-mentioned  causes  of  action  ;  nor  dii 


EASTER  TERM,  1836.  77 

it  «tate  any  matter  of  law  or  of  fact  in  avoidance  of  any  or  of  any  part  of  the    Com,  Pleat* 
causes  of  action  in  the  declaration  alleged — ^that  it  contained  material  alle-         Cols 
gitioiu,  inconsistent  with  each  other,  inasmuch  as  it  contained  averments,  v. 

shewing  that  the  sum  of  1 73/.  5s.,  therein  mentioned,  was  paid  hy  the  plaintiffs 
ior  certain  premimns  of  insurance  and  expenses  paid  in  consequence  of  the  re- 
tainer of  the  defendants,  and  yet  attempted  to  tender  for  issue  certain  facts, 
from  which  it  was  sought  to  he  inferred  that  the  same  payments  and  expenses 
vere  made  in  the  plaintiffs'  own  wrong,  and  without  any  request  or  retainer 
from  the  defendants — ^that,  hy  the  said  plea,  it  was  admitted  that  there  was 
an  account  stated  hetween  the  plaintiffs  and  defendants,  as  in  the  declaration 
alleged ;  and  it  was  also  implied  and  admitted  that  the  said  sum  of  173/.  5«. 
was  an  item  in  such  account,  and  that  a  halance  to  that  amount  remained  to 
the  credit  of  the  plaintiff ;  and  yet  there  was  not  shewn  any  matter  in  avoid- 
ance of  or  as  a  set-off  against  the  said  sum  of  173/.  5^. ;  but,  in  a  subsequent 
part  of  the  plea,  it  was  attempted  to  be  shewn  that  the  said  sum  never  was  a 
valid  debt,  in  account  or  otherwise ;  and  it  was  stated  in  effect,  notwithstanding 
the  implied  admission  of  the  said  account,  and  of  the  said  sum,  being  such 
balance  as  aforesaid,  that  the  said  sum  consisted  of  certain  pa3rments  made  by 
the  plaintiffs  in  their  own  wrong ;  and  not  at  the  request  of  the  defendants, 
md  for  which  said  sum  it  was  attempted  in  and  by  the  said  plea  (but  in  an 
upunentative,  indirect,  and  insuf&cient  manner,)  to  be  shewn,  that  the  de- 
endants  never  were  or  ought  to  be  liable  to  the  plaintiff ;  and  that  the  said 
)lea  contained  various  allegations,  upon  no  one  of  which  could  the  plaintiffs 
ake  issue,  without  thereby  admitting  the  truth  of  the  other  allegations  in  the 
plea,  which,  though  wholly  false  or  unfounded,  would  materially  embarrass 
the  plaintiffs,  on  the  triahof  the  cause,  in  the  recovery  of  their  demand. 
JiMderin  demurrer. 

/.  MoMmng,  in  support  of  the  demurrer. — ^This  plea  amounts  to  the  general 
ssue,  non-assumpsit ;  and  it  does  not  come  within  the  excepted  cases,  when, 
lefore  the  new  rules,  it  might  have  been  pleaded  specially  notwithstanding  it 
b'^  amount  to  the  general  issue.  Carr  v.  HinchUff{a) ;  Maggs  v.  Ames  (h). 
lie  new  rule  is,  that  the  plea  of  non-assumpsit  shall  operate  only  as  a  denial 
a  &ct  of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact 
rom  which  the  contract  or  promise  alleged  may  be  implied  by  law.  There- 
ore  the  law  now  remains  as  it  was  before ;  and  it  is  clear  that  the  defence 
rt  out  in  the  second  plea  could  have  been  given  under  non-assumpsit. 
Tindai,  C.  J. — ^But  why  do  the  plaintiffs  complain  ?  The  plea  gives  them 
oticc  of  the  defence  which  is  intended  to  be  set  up ;  and,  by  replying  de 
tjmd,  the  whole  of  the  matters  alleged  in  the  plea  would  be  denied.]  When 
liis  plea  was  pleaded,  it  was  very  doubtful  whether  a  replication  of  de  tnjurid 
fas  apphcaWe  to  the  case  (<?),  and  the  defendants  would  have  been  embarrassed 
y  admissions  if  they  had  taken  issue  on  only  one  of  the  allegations.  \Tindal, 
\  J. — I  do  not  see  why  the  defendants  could  not  plead  this  matter  specially, 
"he  demurrer  had  better  be  withdrawn,  and  the  plaintiff  may  amend  by 
Icadmg  de  in/urid.']  Then,  inasmuch  as  the  defendants  well  knew  that  this 
efence  might  have  been  given  under  the  plea  of  non-assumpsit,  they  ought  to 

(a)  4  B.  &  Cre*R.  547.  (c)  Vide  Whittaker  v.  Ma    n,  \  Hodires 

\,b)  4  Bing.  470.  3iy ;  Griffin  v.  Yatt,,  I  Hodgt^s!  3o7.  ' 
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Com.  Plats,  paythe  costs  of  the  amendment.  lBo$(mqiiet,J. — ^The  new  rule  is,  that  all  matten 
which  shew  the  contract  to  he  void  or  voidable,  in  point  of  law,  must  be  spe- 
cially pleaded.]  Here  the  plea  admits  that  an  account  was  stated  between 
the  parties,  and  that  173/.  5s.  was  then  found  to  be  due. 


Cole 

V. 
(iK  SOVKF. 


Barstow. — ^The  plea  is  good.  The  object  of  the  new  rules  is  to  compel  the 
defendant  to  plead  his  defence  specially,  that  the  plaintiff  may  not  be  sur- 
prised at  the  trial.  Before  the  new  rules  this  plea  would  have  been  good; 
it  clearly  comes  within  the  rule  laid  down  in  Maggs  v.  Ames  (d).  There  it 
is  said,  "  One  species  of  cases  in  which  this  may  be  done,  is  where  the  plaintiff's 
right  of  action,  (which  is  confessed,)  is  avoided  by  matter  ex  posi  facto;  or  by 
payment,  which  may  be  given  in  evidence,  under  the  general  issue  as  pleaded." 
But  since  the  new  rules,  the  defendants  were  compdled  to  plead  this  defence 
specially,  because  it  comes  within  the  rule  mentioned  by  Mr.  J.  Bosim^M 
the  transaction  was  rendered  voidable  by  reason  of  the  plaintifia'  negligence.  If 
upon  the  trial  the  defendants  had  offered  to  admit  that  the  money  was  paid, 
but  that,  in  consequence  of  the  gross  negligence  of  the  plaintifis,  they  bad  re^ 
ceived  no  benefit  from  the  payment,  it  would  have  been  objected  that  suck  i 
defence  ought  to  have  been  specially  pleaded.  As  to  the  admission  on  tbe 
account  stated,  the  identity  of  the  money  appears  in  a  subsequent  part  of  tlie 
plea. 

TiNDAL,  C.  J. — Suppose  the  parties  had  met  together,  and.  with  a  full  know- 
ledge of  the  hcta,  had  stated  an  account  between  them.  For  any  thing 
which  appears,  the  defendants  may  not  have  sustained  any  loss. 

The  argument  was  not  continued,  as  the  counsel  on  both  sides  agreed  to 
amend,  without  payment  of  costs  on  either  side. 

(d)  4  Bing.  473. 


Wells  and  another  r.  Porter. 

A  SSUMPSIT  to  recover  1500/.  for  work  and  labour,  money  paid,  and  monef 
due  upon  an  account  stated. 
Pleas,  as  to  1 1 83/.,  parcel  of  the  sum  of  1500/.,  that  the  said  work  so  alleged 
to  have  been  done  by  the  plaintiffs,  was  work  done  by  the  plaintiffs  as  brokers 
and  agents  in  and  about  the  making  of  divers  contracts  between  the  defendant 
and  divers  other  persons,  for  liberty  to  the  defendant  to  put  upon,  and  to  d^ 
hver  and  receive,  accept  or  refuse,  certain  public  stocks  of  certain  foreign 
states ;  that  is  to  say,  of  the  kingdom  of  Spain  and  Portugal  respectivelj; 
and  certain  parts,  shares,  and  interest  therein,  the  defendant,  and  the  other 
persons  parties  to  the  contracts  respectively,  not  being  possessed  of  or  en- 
titled to  the  same,  or  any  part  thereof,  either  in  their  own  right  or  in  their 
own  names,  or  in  the  name  or  names  of  a  trustee  or  trustees  to  their  own 
and  the  plaintiffs,  at  the  time  of  paying  the  said  monies,  well  knowing 


In  BMumpitit 
for  work  and 
labour,  and 
money  paid, 
at  the  defen- 
dant's rcquear, 
the  plea  was, 
that  the  work, 
&C.  was  done 
in  making  a 
contract  be. 
tween  thr  d^ 
fendant  and 
othi*r  persons, 
for  liberty  to 
the  defendant 
to  accept  or 
refuse  certain 
public  stocks 
of  Spain  and       use 
Portmgtd^  the 

pUintilTwell  knowing  that  the  defendant  and'  the  said  other  persons  were  not  poaiessed  of 
entitled  to  the  same.    Held^  first,  that  this  contract  was  not  illegal  under  the  Stock^Jobbti  _ 
Act.  7  O.  2.  e.  8,  that  statute  being  only  applicable  to  jobbing  in  the  EngHUh  funds;  and^ 
teiOftdlg^  thit  the  contraa  between  the  pUintiffand  defcnaaat  wsi  not  illegal  at  common  law. 


or 
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liat  the  defendant  and  the  said  other  penons,  parties  to  the  contniet  re-    C«m.  Pkat. 
pectively,  were  not  possessed  of  or  entitled  to  the  same  or  any  part  thereof*        Wkll* 
ither  in  their  own  name  or  in  their  own  right,  or  in  the  name  or  names  of  a      d^JI 
rustee  or  trustees  to  their  use  or  in  their  right. 

Second  plea — ^That  the  said  work,  so  alleged  to  have  heen  done  hy  the 
)laintifi8,  was  work  done  hy  them  as  brokers  and  agents,  in  unlawfully  nego« 
iating,  transacting,  and  intermeddling  in  the  making,  and  procuring  to  be 
aade,  certain  contracts  and  agreements  for  buying,  selling,  assigning,  and 
ransferring  certain  public  stocks  of  certain  foreign  states;  to  wit,  of  the 
dngdom  of  Spain  and  Portugal  re^ectively ;  and  certain  parts,  shares,  and 
nterest  therein,  which  the  defendant  and  the  other  persons  contracting,  and 
)n  whose  behalf  the  said  several  contracts  and  agreements  were  made,  to  sell, 
EUBsign,  and  transfer  the  same,  were  not,  nor  was  any  of  them  at  the  time  of 
the  making  of  such  contracts  and  agreements  respectivdy,  actually  possessed 
of  or  entitled  to,  either  in  their  own  right  or  in  their  own  names,  or  in  the 
name  or  names  of  a  trustee  or  trustees,  or  any  other  person  or  perscms,  to 
their  use  or  in  their  right ;  the  plaintiffs  at  the  time  of  the  doing  of  the  said 
work,  and  of  the  making  of  the  said  contracts  and  agreements,  well  knowing 
that  the  persons  on  whose  behalf  such  contracts  and  agreements  were  respec* 
tively  made,  were  not,  nor  was  any  of  them,  possessed  of  or  entitled  to  the 
said  stocks,  parts,  shares,  or  interests,  in  respect  of  which  such  contracts  and 
agreements  were  respectively  made,  in  his,  her,  or  their  own  name  or  names, 
or  in  the  name  or  names  of  a  trustee  or  trustees,  or  any  other  person  or 
persons,  for  their  use  or  in  their  right. 

Demurrer. — ^The  causes  assigned  were,  that  the  said  pleas  did  not  deny,  or 
confess  and  avoid  the  part  of  the  dedaration  to  which  they  were  pleaded ;  that 
there  was  nothing  in  the  said  pleas,  or  either  of  them,  to  shew  that  the  con- 
tracts therein  alleged  were  illegal  or  void,  by  reason  of  any  statute  or  other- 
wise, or  without  consideration ;  and  also  that  the  said  pleas  were  respectively 
double,  and  contained  a  twofold  answer,  to  so  much  of  the  declaration  as  they 
professed  to  answer ;  in  this,  to  wit,  that  the  defendant  had,  in  each  of  the 
said  pleas,  pleaded  and  alleged  that  the  said  supposed  contracts  in  the  pleas 
re4>ectively  mentioned  were  in  the  nature  of  putts  and  refusals,  and  also  that 
the  respective  parties  thereto  were  not,  at  the  time  of  making  the  same,  in 
any  way  possessed  of  or  entitled  to  the  said  stock,  in  respect  whereof  the  said 
supposed  contracts  were  made. 

Butt,  in  support  of  the  demurrer. — I.  The  7  G.  2,  c.  8,  is  a  penal  statute, 
and  the  Court  will  not  enlarge  it  by  implication  beyond  its  obvious  and  na- 
tural meaning.  It  was  passed  for  the  puipose  of  remedying  the  mischie& 
occasioned  by  stock-jobbing ;  and  the  preamble  recites  that  great  inconvenience 
had  arisen,  and  did  daily  arise,  by  that  destructive  practice :  therefore  the 
object  of  the  statute  was  to  stop  a  practice  which  was  well  known  at  the  time ; 
the  provisions  of  it  could  only  have  been  intended  to  apply  to  transactions  in 
the  English  funds,  for  at  that  time  foreign  stocks  were  almost,  if  not  entirely, 
unknown  in  this  country.  In  Henderson  v.  Bise(e),  Lord  Tenierden,  C.J., 
held,  that  the  words  "public  or  joint-stock,"  used  in  sec.  10.  of  the  statute,  re- 
lated merely  to  stock  of  this  country,  and  that  the  statute  was  passed  to  prevent 
jobbmg  in  the  British  public  funds ;  and  it  does  not  appear  that  this  decision 

ie)8Stark.N.  P.  C.  168. 
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Com.  PUa*     was  ever  questioned,  as  no  farther  report  of  the  case  is  to  he  found  in  the  boob. 
Wells        ^^^  ^  Mortimer  v.  Salkeld(f),  it  was  held  that  lottery-tickets  were  not 
public  securities  within  the  meaning  of  the  statute. 

II.  It  may  be  said  that  this  contract  between  the  plaintiffs  and  defendant  is 
illegal  at  common  law :  but  that  is  not  so,  for  if  the  contract  made  on  behalf 
of  the  defendant  should  be  illegal,  it  does  not  therefore  follow  that  the  pkintiffs 
are  not  entitled  to  recover  compensation  against  the  defendant,  in  this  acUon. 
for  his  work  and  labour.  It  Lb  like  an  illegal  race,  which  may  take  place  oa 
a  course  r  and  yet  a  third  party,  who  puts  up  the  stakes,  nuls,  &c.  to  prepare 
the  race-course,  would  be  entitled  to  recover  for  work  and  labour  against  the 
person  who  employed  hitn. 

/.  Manning,  contrit. — ^I.  This  contract  is  within  the  Stock-Jobbing  Act. 
The  stocks  of  HoUand  and  France  were  well  known  in  this  country  inrhen  the 
statute  was  passed.     \Tinda2,  C.  J. — I  do  not  know  that  we  can  take  notice 
of  that  circumstance ;  de  non  apparentibus  et  non  ejnstentibus  eadem  est  ratio] 
The  statute  applies  to  "  any  public  or  joint-stock,"  and  if  that  does  not  indode 
foreign  stock,  the  following  words,  "  or  any  other  public  securities  whatso- 
ever," do  clearly  include  foreign  securities.  The  preamble  recites,  that  "greit 
inconveniences  had  arisen  through  the  destructive  practice  of  stock- jobbing,"  i 
which  would  arise  from  transactions  in  foreign  as  well  as  in  English  funds ;  i 
and  the  statute  must  have  been  intended  as  an  effectual  and  not  as  a  partial  re* 
medy.     The  opinion  of  Lord  Tenterden,  in  Henderson  v.  Bise  (g),  was  wholly  j 
extra-judicial,  because  it  did  not  appear  what  the  nature  of  Colombian  bonds  was:  ■ 
and  the  objection  arose  on  the  7th  sec.  of  the  statute,  which  makes  it  lawful  ' 
but  does  not  require,  a  purchaser  to  whom  stock  ought  to  have  been  delivered* 
to  purchase  other  stock,  and  then  bring  an  action  to  recover  the  difference. 
Mortimer  v.  Salkeld  (/)  is  quite  beside  the  question,  as  that  was  the  case  of  a 
lottery,  which  has  nothing  whatever  to  do  with  public  securities.     Rossvm  v- 
Taylor  (t)  was  a  case  tried  before  Dallas,  C.  J.,  in  1823,  in  which  the  plsintif 
sued  for  differences  upon  dealings  in  Spanish  stock :  the  learned  judge  said 
the  question  ought  to  undergo  the  consideration  of  a  full  court.    Seven! 
other  objections  were  taken,  but  the  plaintiff  had  a  verdict,  with  leave  to  (ht 
defendant  to  move  to  enter  a  nonsuit,  which  was  accordingly,  done  in  the  fol* 
lowing  term.     In  granting  the  rule  nisi.  Lord  C.  J.  Dallas  said,  "  This  b  a 
case  of  stock-jobbing  in  the  foreign  funds,  and  not  in  our  own ;  in  his  preseot 
opinion,  it  was  not  the  less  gambling  because  it  was  in  this  or  that  stock; 
however.  Sir  John  Bernard's  act  was  nominally  applicable  to  the  British  fuDd5 
only.     But  what  was  the  title  of  that  act  ?    It  was  '  An  Act  to  prevent  the 
infamous  Practice  of  Gambling  in  Stock- Jobbing ;'  the  legislature,  thereforei 
had  pronoimced  the  act  infamous.     The  question,  therefore,  upon  that  point 
was  still  open."     That  case  is  therefore  a  strong  authority  in  favour  of  the 
defendant. 

II.  But  the  contract  is  illegal  at  common  law.  In  Bryan  v.  Lewis  (j),  it  i^ 
said  that  if  a  man  seUs  goods  to  be  delivered  on  a  future  day,  and  neither  has 
the  goods  at  the  time,  nor  has  entered  into  any  prior  contract  to  buy  tbenir 
nor  has  any  reasonable  expectation  of  receiving^  them  by  consignment,  he 

(/)  4  Camp.  N.  P.  C.  42.  (i)  Cited  in  Chitty'aStatutes^l  032, DOte(i) 

{g)  3  Stark.  N.  P.  C.  168.  (J)  Ryan  &  Moody,  N.  P.  C  386. 
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cannot  maintain  an  action  for  damages  for  non-performance  of  the  contract :  Com,  Pteas, 
and  Lord  Tenterden,  C.  J.,  said,  "  I  am  clearly  of  opinion  that  this  action  uC't^. 
cannot  be  maintained :  I  have  always  thought,  and  shall  continue  to  think, 
until  I  am  told  by  the  House  of  Lords  that  I  am  wrong,  that  if  a  man  sells 
goods  to  be  ddivered  on  a  future  day,  and  neither  has  the  goods  at  the  time, 
nor  has  entered  into  any  prior  contract  to  buy  them,  nor  has  any  reasonable 
expectation  of  receiving  them  by  consignment,  but  means  to  go  into  the  market 
and  to  buy  the  goods  which  he  has  contracted  to  deliver,  he  cannot  maintain 
an  action  upon  such  a  contract.  Such  a  contract  amounts,  on  the  part  of  the 
vender,  to  a  wager  on  the  price  of  the  commodity,  and  is  attended  with  the 
most  mischievous  consequences."  The  same  learned  judge  intimated  a  similar 
opinion  in  a  subsequent  Case,  reported  in  Chitty  on  Contracts  (A).  In  Clayton 
y.DUfy  (/)>  it  was  held,  that  one  who,  by  the  defendant's  authority,  lays  illegal 
bets  m  the  defendant's  name,  and,  losing,  pays  them  without  a  subsequent  di- 
rection to  do  BO,  could  not  recover  the  amount  from  the  defendant ;  and  here 
the  plea  alleges  that  the  work  done  by  the  plaintifis  was  in  negotiating  illegal 
contracts.    Josephs  v.  Pebrer  (m). 

Butt,  in  reply. — I.  The  case  of  Clayton  v.  Dilly  (I)  is  distinguishable,  because 
here  the  declaration  alleges  that  the  work  was  done,  and  the  money  paid,  at  the 
defendant's  request.  That  the  object  of  the  statute  was  directed  towards 
jobbing  in  the  English  funds,  appears  by  the  10th  sec,  where  it  is  enacted, 
"  that  nothing  in  the  act  contained  should  extend  to  any  contract  or  agree- 
ment, for  the  purchase  or  sale  of  any  stock,  annuities,  or  other  public  securities, 
to  be  made  with  the  privity  of  the  accountant-general  of  the  Court  of  Chan- 
cery :"  and  it  is  clear  that  the  transactions  of  the  accountant-general  would 
not  extend  to  any  foreign  funds:  therefore,  the  words  "  pubhc  securities" 
must  mean  such  as  were  of  this  kingdom.  The  opinion  expressed  by  Lord 
TaUerden,  in  Henderson  v.  Bise  (o),  was  clear  and  precise.  He  observed,  "  It 
did  not  appear  what  the  nature  of  Colombian  bonds  was :  it  was  probable  that 
the  trafficking  in  such  instruments  might  be  attended  with  as  much  mischief 
as  jobbing  in  the  funds  of  this  country;  and  it  might  be  desirable  that  a  statute 
shoald  be  passed  to  restrain  such  practices ;  but  as  they  did  not  fall  within 
the  statute  referred  to,  the  plaintiff  was  entitled  to  recover."  Therefore,  that 
learned  judge  considered  that  the  preamble  ought  not  to  enlarge  the  meaning 
of  the  act,  for  the  trafficking  in  Colombian  bonds  was  within  the  mischief  of 
stock-jobbing.  The  preamble  of  a  statute  may  sometimes  be  looked  at  for 
the  purpose  of  construing  the  subsequent  enactments,  but  never  for  the  purpose 
of  enlarging  them. 

II.  Bryan  v.  Lewis  (p),  if  it  should  now  be  recognized,  was  a  very  different 
case  from  the  present ;  for  here  the  action  is  brought  by  a  third  party,  who 
effected  the  contract  at  the  request  of  the  defendant ;  and  it  is  difficult  to  see 
why  the  work  and  labour  of  the  plaintiffs  is  illegal.  And  if  the  defendant 
had  intended  to  take  the  objection,  that  the  contract  was  void  at  common  law, 
the  plea  ought  to  have  averred  that  there  was  no  reasonable  expectation  of 
obtaining  the  stock  when  the  bargain  was  made.  If,  therefore,  the  case  is 
not  within  the  statute,  then  upon  the  other  point  the  plea  is  insufficient. 

(k)  2Dd  ed.  332.  (o)  3  Stark.  N.  P.  C.  169. 

(/)  4  Taunt.  16.^.  (p)  Ryan  &  Moody,  N.  P.  C.  386.- 

(»)  3  B.  fc  Cress.  639. 
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Cotn,  Plea*.  Tindal,  C.  J. — It  appears  to  me  that  the  pleas  do  not  furnish  any  answer  to 
Wells  ^^^^  action.  It  is  brought  for  work  and  labour,  and  money  paid ;  and  the 
defence  set  up  by  the  pleas  is,  that  the  work  was  done  and  the  money  paid  by  the 
plaintiff  as  brokers,  in  making  contracts  between  the  defendant  and  other 
persons,  respecting  certain  public  stocks  of  certain  foreign  states,  the  plabtifi^ 
knowing  that  the  defendant  and  the  other  parties  to  the  contract  were  not 
possessed  of  the  same.  In  eflfect,  the  pleas  are  drawn  on  stat  7  G.  2,  c.  8. 
and  they  afford  an  answer  to  the  action,  provided  foreign  stocks  faH  within 
the  provisions  of  that  statute. 

It  appears  to  me  that  stocks,  not  of  this  kingdom,  are  not  within  the  words 
or  the  meaning  of  that  statute. 

It  is  clear  that  it  was  passed  to  prevent  practices  which  were  then  foimd 
to  be  injurious  and  pernicious.  The  title  and  preamble  of  the  statute  shew, 
that  its  general  object  was  to  put  down  the  common  practice  of  stock-jobbin^. 
Several  acts  had  previously  passed  which  related  to  the  mode  of  transfermf 
stocks  of  this  realm,  and  they  shew  the  subject-matter  upon  which  this  statute 
might  operate.  If  it  operated  on  foreign  securities,  the  huct  that  such  foreign 
securities  existed  when  the  act  passed,  ought  to  have  been  shewn  ;  but  as  thii 
has  not  been  done,  we  must  consider  this  question  as  if  no  other  stock  iras 
then  in  existence,  and,  upon  that  gp^und  alone,  it  seems  to  me  that  the  plain- 
tiffs are  entitled  to  our  judgment. 

But,  further,  it  is  to  be  remarked  that  this  statute  carries  with  it  very  severe 
consequences;  one  of  them  is,  that  after  a  party  has  become  liable  to  a  penalty, 
he  may  be  put  on  his  oath  touching  the  offence;  and  such  a  statute  ought  not 
to  be  enlarged  beyond  its  fair  and  natural  meaning,  nor  ought  it  to  be  extended 
by  any  intendment  which  might  be  engrafted  upon  it. 

Upon  looking  at  the  tenth  section,  which  enacts  that  the  provisions  of  the 
statute  shall  not  extend  to  any  contract  relating  to  stock  or  other  public  secu- 
rities, made  by  the  accountant-general,  it  it  clear  that  the  stock  which  is  there 
meant,  is  stock  of  this  kingdom ;  for  it  ia  well  known  that  the  accountant- 
general  never  purchases  any  other  description  of  stock :  and  although  that 
does  not  conclusively  establish  that  the  statute  does  not  generally  apply  to 
other  kinds  of  stocks,  yet  it  affords  an  inference  to  shew  what  was  in  the  con- 
templation of  the  legislature.  As  £ar,  therefore,  as  the  statute  is  concerned,  I 
am  of  opinion  that  this  case  is  not  within  its  provisions. 

Then  it  is  objected  that  these  contracts  are  iUegal  at  common  law,  and  that 
work  and  labour,  bestowed  in  carrying  them  into  effect,  would  also  be  il- 
legal In  the  first  place,  it  has  not  been  very  distinctly  shewn  that  theec 
wagers  were  illegal  at  common  law ;  for  it  is  to  be  observed,  that  the  words 
of  die  statute  are  words  of  enactment,  and  are  not  declaratory ;  and  the  statute 
does  not  seem  to  recog^ze  the  dealing  in  stock  as  being  then  an  offence. 
The  most  that  could  be  said  is,  that  the  contracts  are  void  ;  and  as  the  work 
and  labour  is  one  degree  further  removed,  I  cannot  see  my  way  with  suffident 
clearness  to  say  that  it  is  illegal  at  common  law.  Our  judgment  mnst 
therefore,  be  for  the  plaintiffs. 

Park,  J. — I  am  of  the  same  opinion.  It  is  said  that  this  contract  is  void 
by  the  statute  or  at  common  law.  As  to  the  first  point,  it  seems  to  me,  upon 
consideration  and  by  the  weight  of  the  authorities,  that  the  case  is  not  within 
the  statute  at  all*  because  the  statute  does  not  apply  to  transactions  in  fbreign 
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funds.  TTiat  the  statute  is  only  applicable  to  the  English  funds  seems  to  be  evi- 
dent, because  it  refers  to  contracts  in  the  nature  of  putts  and  refusals,  which  must 
refer  to  contracts  relating  to  the  funds  of  this  country  :  and  the  tenth  section* 
which  refers  to  the  transactions  of  the  accountant-general  of  the  Court  of 
Chancery,  ought  to  have  its  due  weight,  as  shewing  that  the  statute  did  not 
refer  to  foreign  stocks  and  securities.  In  Henderson  v.  Bbe  (q).  Lord  Ten- 
terden  said,  that  the  act  did  not  apply  to  foreign  securities ;  and  there  is  nothing 
to  be  found  contrary  to  this,  except  the  dictum  of  Chief  Justice  Dallas,  in 
Jlossum  V.  Taylor  (r) ;  and  there  the  learned  judge  admits  that  the  act  was 
nominally  applicable  to  the  British  funds  only,  and  the  case  never  came  before 
the  court  tn  banc.  Then  it  is  said,  that  this  is  an  illegal  transaction  at  common 
law.  If  this  were  so,  I  think  we  should  find  something  in  the  preamble  of  the 
statute,  to  shew  it;  but  a  reference  to  that  rather  proves  the  contrary,  for  it 
speaks  of  a  practice  which  was  then  growing  up,  and  the  statute  is  not  in  any 
way  declaratory. 

Vauohan,  J. — ^I  am  also  of  opinion,  that  this  transaction  is  not  illegal  by 
the  statute  or  at  common  law.  The  statute  is  penal  in  its  language,  and  I  do 
not  see  any  words  by  which  it  can  be  extended  to  include  foreign  funds. 
Then  is  it  illegal  at  common  law  ?  No  authority  has  been  cited  to  shew  that 
it  is ;  and  this  action  is  brought  by  agents  who  made  the  contract  for  a  third 
person. 

Bo8ANQU£T,  J. — I  am  of  opinion,  that  it  does  not  clearly  appear  on  this 
record,  that  the  contract  is  void  by  the  statute  or  at  common  law.  The  statute 
imposes  very  penal  consequences ;  it  avoids  the  contract,  and  also  gives  an 
action  for  the  recovery  of  the  money,  with  double  costs,  and  adds  other 
penalties.  The  preamble  adverts  to  the  destructive  practice  of  stock-jobbing, 
and  the  question  is,  whether  it  relates  to  the  stocks  of  foreign  states.  In  con- 
sidering an  act  so  penal  in  its  consequences,  we  ought  not  to  extend  it  by  impli- 
cation. It  is  a  prospective  statute,  by  no  means  declaratory,  and  when  we 
find  the  expression  "  public  stocks  "  used  m  the  statute,  we  must  intend  the 
public  stocks  of  this  country.  I  do  not  so  much  rely  on  the  tenth  section, 
^which  relates  to  the  transactions  of  the  accountant-general,  as  I  do  upon  the  ge- 
neral effect  of  the  enactments,  which  was  considered  in  Henderson  v.  Bise  (q), 
where  Lord  Tenterden,  C.  J.,  held,  that  Colombian  bonds  were  not  within  the 
statute.     I  am,  therefore,  of  opinion,  that  this  case  is  not  within  the  statute. 

The  next  question  is,  whether  the  contract  is  illegal  at  common  law.  The 
contract  is  for  work  and  labour,  and  money  paid,  and  it  is  admitted,  that  it 
'was  done  at  the  defendant's  request.  We  have  been  referred  to  Lord 
Tenterden' s  opinion,  in  Bryan  v.  Lewis  (t),  to  shew  that  this  contract  would 
be  Toid  at  common  law;  but  that  opinion  can  only  be  used  as  a  dictum, 
because  the  decision  was,  that  the  defendant  was  not  authorized  to  make  the 
contract,  and  there  were  other  circumstances  in  the  case,  which  did  not  entitle 
the  plaintiff  to  have  his  claim  enforced.  But,  comparing  that  decision  with 
this  case,  there  is  a  distinction  observable  between  them.  In  that  case  there 
was  no  reasonable  expectation  that  the  defendant  would  ever  obtain  the  pro- 

(q)  3  SUrk.  N.  P.  C.  168.  (0  Ryan  k  Moody.  N.  P.  C.  386. 

(r)  Cbitty's  Statutes,  1032,  note(b). 
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TiNDAL,  C.  J. — It  appears  to  me  that  the  pleas  do  not  furnish  any  answer  to 
this  action.  It  is  brought  for  work  and  kbour,  and  money  paid ;  and  the 
defence  set  up  by  the  pleas  is,  that  the  work  was  done  and  the  money  paid  by  the 
plaintiff  as  brokers,  in  making  contracts  between  the  defendant  and  other 
persons,  respecting  certain  public  stocks  of  certain  foreign  states,  the  plaintifis 
knowing  that  the  defendant  and  the  other  parties  to  the  contract  were  not 
possessed  of  the  same.  In  effect,  the  pleas  are  drawn  on  stat  7  G.  2,  c.  8, 
and  they  afford  an  answer  to  the  action,  provided  foreign  stocks  fall  within 
the  provisions  of  that  statute. 

It  appears  to  me  that  stocks,  not  of  this  kingdom,  are  not  within  the  words 
or  the  meaning  of  that  statute. 

It  is  clear  that  it  was  passed  to  prevent  practices  which  were  then  found 
to  be  injurious  and  pernicious.  The  title  and  preamble  of  the  statute  shew. 
that  its  general  object  was  to  put  down  the  common  practice  of  stock-jobbing. 
Several  acts  had  previously  passed  which  related  to  the  mode  of  transferring 
stocks  of  this  realm,  and  they  shew  the  subject-matter  upon  which  this  statute 
might  operate.  If  it  operated  on  foreign  securities,  the  fact  that  such  foreign 
securities  existed  when  the  act  passed,  ought  to  have  been  shewn  ;  but  as  that 
has  not  been  done,  we  must  consider  this  question  as  if  no  other  stock  was 
then  in  existence,  and,  upon  that  ground  alone,  it  seems  to  me  that  the  plain- 
tiffs are  entitled  to  our  judgment. 

But,  further,  it  is  to  be  remarked  that  this  statute  carries  with  it  very  severe 
consequences;  one  of  them  is,  that  after  a  party  has  become  Uable  to  a  penalty, 
he  may  be  put  on  his  oath  touching  the  ofience;  and  such  a  statute  ought  not    . 
to  be  enlarged  beyond  its  feur  and  natural  meaning,  nor  ought  it  to  be  extended    < 
by  any  intendment  which  might  be  engrafted  upon  it. 

Upon  looking  at  the  tenth  section,  which  enacts  that  the  provisions  of  the 
statute  shaU  not  extend  to  any  contract  relating  to  stock  or  other  pubUc  seca- 
rities,  made  by  the  accountant-general,  it  it  clear  that  the  stock  which  is  there 
meant,  is  stock  of  this  kingdom ;  for  it  is  well  known  that  the  accountant- 
general  never  purchases  any  other  description  of  stock :  and  although  that 
does  not  conclusively  estabUsh  that  the  statute  does  not  generally  apply  to 
other  kinds  of  stocks,  yet  it  affords  an  inference  to  shew  what  was  in  the  con- 
templation of  the  legislature.  As  fsur,  therefore,  as  the  statute  is  concerned,  I 
am  of  opinion  that  this  case  is  not  within  its  provisions. 

Then  it  is  objected  that  these  contracts  are  illegal  at  common  law,  and  that 
work  and  labour,  bestowed  in  carrying  them  into  effect,  would  also  be  il- 
legaL  In  the  first  place,  it  has  not  been  very  distinctly  shewn  that  these 
wagers  were  illegal  at  common  law ;  for  it  is  to  be  observed,  that  the  words 
of  the  statute  are  words  of  enactment,  and  are  not  declaratory ;  and  the  statute 
does  not  seem  to  recognize  the  dealing  in  stock  as  being  then  an  offence. 
The  most  that  could  be  said  is,  that  the  contracts  are  void ;  and  as  the  work 
and  labour  is  one  degree  further  removed,  I  cannot  see  my  way  with  sufficient 
clearness  to  say  that  it  is  illegal  at  common  law.  Our  judgment  mast 
therefore,  be  for  the  plaintiffs. 

Park,  J. — I  am  of  the  same  opinion.  It  is  said  that  this  contract  is  void 
by  the  statute  or  at  common  law.  As  to  the  first  point,  it  seems  to  me,  qjon 
consideration  and  by  the  weight  of  the  authorities,  that  the  case  is  not  within 
the  statute  at  all,  because  the  statute  does  not  apply  to  transactions  in  foreign 
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find?.  That  the  statute  is  only  applicable  to  the  English  funds  seems  to  be  evi- 
dent, because  it  refers  to  contracts  in  the  nature  of  putts  and  refusals,  which  must 
refer  to  contracts  relating  to  the  funds  of  this  country  :  and  the  tenth  section* 
which  refers  to  the  transactions  of  the  accountant-general  of  the  Court  of 
Chancery,  ought  to  have  its  due  weight,  as  shewing  that  the  statute  did  not 
refer  to  foreign  stocks  and  securities.  In  Henderson  v.  Bise  (q).  Lord  Ten- 
terden  said,  that  the  act  did  not  apply  to  foreign  securities ;  and  there  is  nothing 
to  be  found  contrary  to  this,  except  the  dictum  of  Chief  Justice  Dallas,  in 
Rossum  V.  Taylor  (r) ;  and  there  the  learned  judge  admits  that  the  act  was 
nominally  applicable  to  the  British  funds  only,  and  the  case  never  came  before 
the  court  in  banc.  Then  it  is  said,  that  this  is  an  illegal  transaction  at  common 
law.  If  this  were  so,  I  think  we  should  find  something  in  the  preamble  of  the 
statute,  to  shew  it;  but  a  reference  to  that  rather  proves  the  contrary,  for  it 
speaks  of  a  practice  which  was  then  growing  up,  and  the  statute  is  not  in  any 
way  declaratory. 

Vauohan,  J. — ^I  am  also  of  opinion,  that  this  transaction  is  not  illegal  by 
the  statute  or  at  common  law.  The  statute  is  penal  in  its  language,  and  I  do 
not  see  any  words  by  which  it  can  be  extended  to  include  foreign  funds. 
Then  is  it  iUegal  at  common  law  ?  No  authority  has  been  cited  to  shew  that 
it  is;  and  this  action  is  brought  by  agents  who  made  the  contract  for  a  third 
person. 

BosANQUET,  J. — I  am  of  opinion,  that  it  does  not  clearly  appear  on  this 
record,  that  the  contract  is  void  by  the  statute  or  at  common  law.  The  statute 
imposes  very  penal  consequences ;  it  avoids  the  contract,  and  also  gives  an 
action  for  the  recovery  of  the  money,  with  double  costs,  and  adds  other 
penalties.  The  preamble  adverts  to  the  destructive  practice  of  stock-jobbing, 
and  the  question  is,  whether  it  relates  to  the  stocks  of  foreign  states.  In  con- 
sidering an  act  so  penal  in  its  consequences,  we  ought  not  to  extend  it  by  impli- 
cation. It  is  a  prospective  statute,  by  no  means  declaratory,  and  when  we 
find  the  expression  "  public  stocks  "  used  in  the  statute,  we  must  intend  the 
public  stocks  of  this  country.  I  do  not  so  much  rely  on  the  tenth  section, 
which  relates  to  the  transactions  of  the  accountant-general,  as  I  do  upon  the  ge- 
neral effect  of  the  enactments,  which  was  considered  in  Henderson  v.  Bise  (q), 
where  Lord  Tenierden,  C.  J.,  held,  that  Colombian  bonds  were  not  within  the 
statute.     I  am,  therefore,  of  opinion,  that  this  case  is  not  within  the  statute. 

The  next  question  is,  whether  the  contract  is  illegal  at  common  law.  The 
contract  is  for  work  and  labour,  and  money  paid,  and  it  is  admitted,  that  it 
was  done  at  the  defendant's  request.  We  have  been  referred  to  Lord 
Tenterden's  opinion,  in  Bryan  v.  Leuns  (t),  to  shew  that  this  contract  would 
be  void  at  common  law;  but  that  opinion  can  only  be  used  as  a  dictum, 
because  the  decision  was,  that  the  defendant  was  not  authorized  to  make  the 
contract,  and  there  were  other  circumstances  in  the  case,  which  did  not  entitle 
the  plaintiff  to  have  his  claim  enforced.  But,  comparing  that  decision  with 
this  case,  there  is  a  distinction  observable  between  them.  In  that  case  there 
was  no  reasonable  expectation  that  the  defendant  would  ever  obtain  the  pro- 

(9)  3  Stork.  N.  P.  C.  168.  (0  Ryan  k  Moody.  N.  P.  C.  386. 

(0  Chitty'a  Stalutet,  1032,  note  (b). 
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perty  for  which  he  contracted,  but  here  the  defendant  had  a  reasonable 
expectation  of  obtaining  the  object  of  the  contract,  for  the  averment  that  the 
plaintiffs  knew  that  the  defendant  and  other  persons  were  not  possessed  of  the 
stock,  does  not  negative  that  the  plaintiffs  had  not  an  expectation  of  being 
possessed  of  it.  The  cases,  therefore,  differ  in  one  of  the  most  unportant 
ingredients.  The  contract  may  be  void,  but  it  does  not  therefore  follow, 
that  an  agent  who  made  the  contract  may  not  bring  an  action  for  work  and 
labour. 

Judgment  for  plaintiffs  (a). 

(d)  See  OakUjf  v  Bigb^,  ante,  42,  and  Morgan  v.  Pebrer,  3  Hodg«s. 


DoBiiEE  r.  Napier  and  another. 

f  RESPASS  for  seizing  and  taking  a  steam-vessel  of  the  plaintiff,  called  the 
Lord  of  the  Isles. 
Pleas^Fint,  not  guilty.  Second— That  before  and  at  the  time  when,  &c., 
in  the  declaration  mentioned,  the  defendant  was  employed  and  retained  in  the 
service  of  Donna  Maria,  queen  of  Portugal,  as  an  admiral  in  the  Portuguese 
navy,  and  diief  commander  of  a  certain  squadron  thereof,  the  said  queen  of 
Portugal,  during  the  time  aforesaid,  being  at  peace  with  our  sovereign  lord 
William  IV.;  and  that  before  and  at  the  time  when,  &c.,  divers  enemies  of  the 


1.  In  trenpaxi 
for  taking  a 
»teani.veN8(], 
the  defendant 

E leaded  that 
e  wan  an  ad- 
miral in  the 
Portuguese 
navy,  and 
that  he  took 
the  vena-l 
aa  a  lawful 

was  condemned  Bc^id  queen  were  waging  war  against  her,  both  by  sea  and  land ;  and  thereupon, 
Trib^uiSl  of  ™*  "*^  before  the  said  time  when,  &c.,  the  said  queen  had  commanded  the  de- 
Marine,  at  /.M.  fendant,  as  such  admiral  and  chief  commander  as  aforesaid,  to  establish  and 
wne*forfched  proc^ai"^  a  blockade  along  the  coast  of  Portugal,  and  the  defendant,  in 
to  the  queen  of  obedience  to  the  said  command  of  the  said  queen,  had  before  the  time  when, 
otiier^'i^eaH  the  ^^*'  ^^Y  established  and  proclaimed  a  good  and  sufficient  blockade  along  the 

trenpasis  wan  gaid  coast  of  Portugal:  and  had  put  and  placed  divers,  to  wit,  fifty  ships  of 
jiiHtihed  uni!er  .  .  ,      ,.   ,  ,  ,  .,  /.        i  / 

the  authority      ^ar,  m  and  upon  the  high  seas  along  the  said  coast,  for  the  purpose  of  sup- 

of  the  qyen  of  porting  and  maintaining  the  said  blockade ;  which  blockade  the  last  mentioned 

beNi,    lirpll.     ships  were  sufficient  to  maintain  and  support,  and  did  in  fact  maintam  and 

def^nda^Ttt'  '*"*  support;  of  all  which  premises  the  plaintiff  had  notice.     And  that  after  the 

beinf(  a  natural  said  blockade  had  been  so  established  and  proclaimed  as  aforesaid,  and  while 

oTu  Hu  jeci       ^^  same  was  so  supported  and  maintained,  the  said  steam- vessel,  in  the  decla- 

tion  mentioned,  just  before  the  said  time  when,  &c.,  being  on  the  hig^  seas, 

by  and  with  the  consent  and  under  the  authority  and  direction  of  the  plaintif  , 

did  break  the  said  blockade  contrary  to  the  law  of  nations  in  that  behalf; 

whereupon  the  defendant,  as  such  admiral  and  chief  commander  as  aforesaid. 

and  as  the  servant  and  by  the  command  of  the  said  queen,  at  the  said  time 

when,  &c.,  did  seize  and  take  the  said  steam- vessel,  in  the  declaration  men- 


of  hia  maj*'sty, 
in  c  ntraven- 
li'>n  of  atai. 
611  O.  3.  c.  69, 
<i^he  Foreigu 
Enlistment 
Act.)  accepted 
the  commisaion 
of  admiral, 
without  the 
leave  and  li- 
ccnue  of  the 
kinj;  of  f'^tfff- 
iand:^Hrld, 
tliai  t!if  plena 
were  a  conclu- 
sive bar  to  the 


tioned,  as  he  lawfully  might,  for  the  cause  aforesaid. — Conclusion  with  a 

verification. 

Third  plea — ^That  before  and  at  the  time  when,  &c.,  in  the  declaration 

mentioned,  the  defendant  was  employed  and  retained  in  the  service  of  Donna 

acttor^amithlt  Maria,  queen  of  Portugal,  as  chief  commander  of  a  certain  squadron  of  the 

the  replication 

afforded  no  answer  to  the  plena. 

2.  In  another  plea,  the  defendant  plc.nded,  that  the  plaintiff  had,  without  the  leite  and 
licence  of  hii  niajentv,  the  kin^r  of  EnfflunH,  equipped  (he  steam-vcuscl  for  the  aervice  of  a 
foreign  prince,  contrary  to  the  imid  staiutc,  69  G.  3,  c  W^  whereby  the  a:itd  VfiiAel  was  forfeited 
to  his  said  ma^niy  i—IJeld,  that  (his  plea  was  insufficient,  because  it  shewed  no  authority  in 
the  defendant  to  seice  the  veiseL 
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PortMgw$e  nairy.  the  said  qneen  then  being  at  peace  with  our  said  sovereign     Com.  Pteau 
lord  the  king ;  and  that  before  and  at  the  time  when,  &c,,  divers  enemies  of       tjT^^^ 
the  said  qoeen  were  waging  war  against  her,  both  by  sea  and  knd,  whereof  r. 

the  plaintiff  then  had  notice :  and  that  just  before  the  said  time  when,  &c.,  Napie». 
the  said  ship  or  steam-vessel,  in  the  declaration  mentioned,  laden  with  war- 
like stores  and  ammunition,  by  and  with  the  consent  and  under  the  direction 
and  authority  of  the  plaintiff,  was  on  the  high  seas,  aiding  and  assisting  the 
said  enemies  of  the  said  queen ;  whereupon  the  defendant,  as  such  chief 
commander,  as  last  aforesaid,  and  as  the  servant  and  by  the  command  of  the 
said  queen,  at  the  said  time  when,  &c.,  attacked  and  captured,  seized  and  took 
the  said  steam- vessel,  in  the  declaration  mentioned,  as  he  lawfully  might,  for 
the  cause  aforesaid. — Conclusion  with  a  verification. 

Fourth  plea — ^That  before  and  at  the  time  when,  &c.,  the  said  steam-vessel, 
m  the  declaration  mentioned,  was  in  a  certain  port  upon  the  coast  of  Portugal, 
to  wit,  the  port  of  St.  Martinko,  and  the  said  steam- vessel  had,  just  before  the 
said  time  when,  &c.,  discharged  a  cargo  at  the  said  port,  destined  for  the  use  of 
certain  persons  then  being  enemies  of  Donna  Maria,  queen  of  Portugal,  the  said 
queen  then  being  at  peace  with  our  said  sovereign  lord  the  king ;  that  thereupon 
the  defendant,  claiming  to  be  and  acting  as  admiral  and  chief  commander  of  a 
certain  squadron  of  the  Portuguese  navy,  and  as  servant  of  the  said  queen,  and 
by  her  command,  at  the  said  time  when,  &c.,  attacked,  captured,  seized,  and 
took  the  said  steam- vessel,  in  the  declaration  mentioned,  as  lawful  prize ;  and 
such  proceedings  were  thereupon  had  according  to  the  law  of  Portugal,  in  a 
certain  court  of  law  in  the  kingdom  of  Portugal,  of  competent  jurisdiction  in 
that  behalf,  to  wit,  the  Supreme  Tribunal  of  Marine,  at  Lisbon ;  that  after- 
wards, to  wit,  on,  &c.,  at  Lisbon,  in  the  kingdom  of  Portugal,  in  and  by  the 
said  court,  the  said  steam-vessel,  in  the  declaration  mentioned,  was  adjudged 
to  have  been  justly  and  lawfully  taken,  and  was  then,  in  due  course  and  form 
of  law,  condemned  as  lawful  prize,  and  as  forfeited  to  the  said  queen  of  Por^ 
tugal. — Conclusion  with  a  verification. 

Fifth  plea — ^That  the  plaindflfs,  after  the  1st  day  of  November,  1819,  and 
during  the  reign  of  his  present  majesty,  and  before  the  said  time  when,  &c., 
not  regarding  the  statute  in  such  case  made  and  provided,  were  within  a 
certain  port  of  the  united  kingdom  of  Great  Britain  and  Ireland,  to  wit,  within 
the  port  of  Lqndon,  without  the  leave  and  license  of  his  said  majesty  for  that 
purpose  first  had  and  obtained,  knowingly  concerned  in  the  equipping  and 
furnishing  of  the  said  steam-vessel,  in  the  declaration  mentioned,  with  intent 
that  the  same  should  be  employed  in  the  service  of  a  certain  foreign  prince, 
to  wit,  Don  Miguel,  of  Portugal,  as  a  transport  and  store-ship,  contrary  to  the 
said  statute ;  and  by  virtue  and  force  of  the  said  statute,  the  said  steam- vessel, 
afterwards  and  before  the  said  time  when,  &c.,  became  and  was  forfeited  to 
his  said  majesty. — ^Conclusion  with  a  verification. 

Sixth  plea — That  the  said  steam- vessel,  in  the  declaration  mentioned,  was 
not  the  property  of  the  plaintiffs. — Conclusion  to  the  country. 
Replication, — ^The  plaintiff  joined  issue  on  the  plea  of  not  guilty. 
To  the  second  plea,  he  replied,  that  before  and  at  the  time  when,  &c.,  he  and 
also  the  said  defendant  were  natural  bom  subjects  of  his  present  majesty 
WiUiam  IV.,  and  the  said  steam- vessel  was  a  British  registered  vessel,  and  en- 
titled to  all  and  every  the  privileges  and  advantages  belonging  to  such  British 
registered  vessel.   That  after  the  1  st  of  November,  1 81 9,  and  during  the  reign  of 
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Com.  Pleat,  his  eaid  present  majesty,  and  before  the  said  time  when,  &c.,  the  sud  defendant, 
DoBREB  being  such  natural-bom  subject  of  his  majesty,  as  aforesaid,  and  not  regarding 
the  statute  in  such  case  made  and  provided,  without  the  leave  or  licence  of 
his  majesty  in  any  form  whatever,  accepted  a  commission  or  appointment  as  an 
officer  in  the  service  of  a  certain  foreign  power,  that  is  to  say,  accepted  the 
office  of  admiral  in  the  Portuguese  navy,  and  chief  commander  of  a  squadron 
thereof,  in  the  service  of  the  said  Donna  Maria,  queen  of  Portugal,  as  in  the 
said  second  plea  mentioned,  and  continually  from  thence,  and  at  the  said  time 
when,  &c.,  was  employed  and  engaged  in  the  service  of  the  said  Donna  Maria, 
and  served  in  and  on  board  divers  ships  and  vessels  of  war  of  the  said  Donna 
Maria,  and  in  and  on  board  divers  other  ships  and  vesseb  used  by  her  for 
warlike  purposes,  and  in  her  service,  contrary  to  the  said  statute.  That  the 
said  defendant,  at  the  said  time  when  &c.,  whilst  he  was  such  officer,  and  so 
employed  and  engaged  as  aforesaid,  and  by  virtue  and  in  the  course  of  such 
illegal  employment  and  service,  seized  and  took  the  said  steam- vessel  of  the 
plaintiff,  as  in  the  declaration  mentioned. — Conclusion  with  a  verification. 

To  the  third  and  fourth  pleas  a  similar  replication. 

To  the  fifth  plea,  a  special  demurrer,  and  the  following  causes  of  demurrer 
were  assigned : — that  it  was  not  alleged  in  the  said  plea  that  the  said  steam- 
vessel  was  ever  seized  or  condemned  as  forfeited,  or  that  the  defendant  had 
any  authority  from  his  majesty  to  seize  the  said  steam-vessel. 

To  the  sixth  plea,  a  special  demurrer ;  and  it  was  assigned  for  cause,  that 
the  defendant  had  not  thereby  traversed  or  denied,  or  attempted  to  put  in 
issue,  any  allegation  in  the  declaration,  but  had  attempted  to  put  in  bsue  a 
matter  of  fact  not  necessary  to  be  alleged ;  and,  also,  that  it  contained  new 
matter  not  anywhere  before  alleged,  and  concluded  to  the  country,  and  not 
with  a  verification ;  that  the  defendant  attempted  to  raise  a  question  whether 
the  vessel  was  the  property  of  the  plaintiff,  whereas  the  action  would  be  sup- 
ported by  shewing  a  mere  possession  of  the  plaintiff,  at  the  time  the  trespass 
was  committed. 

Demurrer  and  joinder,  to  the  replication  to  the  second,  third,  and  fourth 
pleas  ;  and  joinder  to  the  demurrers,  to  the  fifth  and  sixth  pleas. 

Stephen,  Seijt.,  for  the  plaintiff.  (Wilde,  Serjt.,  and  Martin  were  with  him.) 
He  supported  the  demurrers  to  the  filth  and  last  pleas,  and  shewed  cause 
against  the  demurrers  to  the  replication. 

I.  The  first  question  is,  whether  the  plaintiff  or  the  defendant  is  entitled  to 
the  judgment  of  the  Court  on  the  plea  of  not  guilty,  and  the  three  first  special 
pleas.  This  is  an  action  of  trespass,  and  the  plaintiff  and  the  defend^t  are 
both  British  subjects.  In  answer  to  the  justification  contained  in  these  pleas, 
the  replication  avers,  that  the  defendant  had  accepted  a  commission  in  the 
service  of  a  foreign  power,  without  obtainmg  the  king's  license,  in  contraven- 
tion of  the  Foreign  Enlistment  Act,  59  G.  3,  c.  69  (a).    A  civil  trespass  cannot 

(a)  By  59  G.  3,  c.  60,  b.  2,  if  any  na-  sonment,  or  either  of  them,  at  the  discretion 

tural-bom  subject  of  his  majesty,  \iritbout  of  the   Court  before  which  such  offender 

the  leave  or  license  of  his  majesty,  shall  take  shall  be  convicted. 

or  accept  any  commission,  &c.  in  the  service  Sect.  7,  after  imposing  a  penalty  on  per- 

of  any  foreign  prince,  state,  Ac,  every  person  sons  fitting  out  armed  vessels  for  foniffa 

BO  offending  shall  be  deemed  guilty  of  a  powers,  without  license,  enacts,  "that  every 

misdemeanor,  and  upon   being  convicted  such  ship  or  vessel,  with  the  tackle, apparel, 

thereof,  upon   any  information  or  indict-  and  furniture,  together  with  all  the  mate- 

mcnt,  shall  be  punishable  by  fine  and  impri-  rials,  arm&,  ammunition,  and  stores,  which 
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be  justified  by  the  defiendant  shewing  that  he  was  engaged  in  foreign  ser-  Com,  PUat. 
vice  in  violation  of  an  act  of  Parliament.  If,  in  the  course  of  such  an  illegal  i)^,^k 
employment,  one  of  the  king's  subjects  was  slain,  the  offence  would  be  mur- 
der, or  at  least  manslaughter.  The  question  is,  whether  a  subject  of  Great 
Britain  can  justify  a  trespass  against  another  subject,  by  setting  up  an 
authority  conferred  by  a  foreign  state  ?  Even  if  war  be  declared  between 
this  country  and  a  foreign  state,  a  subject  is  not  thereby  authorized  to  assail 
tbe  foreigner's  ships ;  for  Lord  Hale  says  (a),  **  The  subjects  of  either  side 
may  not  take  the  goods  of  others  without  commission,  which  is  usually  granted 
by  the  lord  admiral ;  if  he  doth  assail  the  foreigner's  ships,  otherwise  than  in 
liis  own  defence,  without  such  commission,  it  is  a  depredation;  for  it  is  not  a 
time  of  absolute  hostility,  in  respect  especially  of  the  king's  subjects,  but 
qualified,  viz.,  that  commissions  shall  issue  of  reprisal  to  them  that  desire 
it."  If  such  a  commission  be  required,  even  after  war  is  declared,  it  is  obvious 
that  the  defendant  was  not  justified  in  committing  this  trespass  in  the  very 
teeth  of  the  statute ;  it  was  a  mere  gratuitous  interference. 

In  Viner's  Abr.  tit.  Trespass,  (G.  a  82,)  it  is  said,  **  if  the  sheriff  has  not  any 
writ,  and  makes  a  warrant  to  J.  D.  to  arrest  J.  S.,  an  action  lies  for  J.  S.  against 
J.  D.  for  this  arrest,  and  against  the  sheriff  likewise."  And  as  the  defendant 
justifies,  as  an  officer  of  the  queen  of  Spain,  he  ought  to  shew  his  warrant. 
liner's  Abr.  tit.  (Trespass,)  F.  a  4.  pi.  9. 

In  WethereUy,  Jones  (b).  Lord  Tenterden,  C.  J.,  observes,  "  Where  a  con- 
tract, which  a  plaintiff  seeks  to  enforce,  is  expressly  or  b)'  implication  for- 
bidden by  the  statute  or  common  law,  no  court  will  lend  its  assistance  to  give 
It  effect."  Bensley  v.  Bignold(c)  decided,  that  a  printer  could  not  recover  for 
printing  a  work,  imless  he  affixed  his  name  to  it  pursuant  to  the  statute;  and 
Bay  ley,  J.,  said,  "  The  statute  establishes  several  regulations  for  public  pur- 
poses. It  requires  that  certain  acts  shall  be  done,  and  makes  it  penal  for  any 
person  to  neglect  to  do  those  acts.  The  omission  to  do  them,  is  a  direct  vio- 
lation of  the  law;  and  a  party  cannot  be  permitted  to  recover  for  work  and  la- 
bour done  in  direct  violation  of  the  law.  Where  a  provision  is  enacted  for 
public  purposes,  I  think  that  it  makes  no  difference,  whether  the  thing  be  pro- 
hibited absolutely,  or  only  under  a  penalty.  The  public  have  an  interest  that 
the  thing  shall  not  be  done,  and  the  objection  in  this  case  must  prevail,  not  for 
the  sake  of  the  defendant,  but  for  that  of  the  public."  Lightfoot  v.  Tenanted), 
and  Langton  v.  Hughes  (e),  are  authorities  to  the  same  effect ;  and  in  Montefiori 
V.  MontefiorHf),  Lord  Mansfield  says,/'  That  no  man  shall  set  up  his  own  ini- 
quity as  a  defence,  any  more  than  as  a  cause  of  action;"  Robinson  v.  Nahon  (g), 

may  belong  to  or  be  on  board  of  any  such  arms,  ammunition,  and  stores,  which  may 

ship  or  vessel,  shall  be  forfeited ;  and  it  shall  belong  to  or  be  on  board  of  such  ship  or 

be  lawful  for  any  ofiioer  of  his  majesty's  vessel,  may  be  prosecuted  and  condemned 

customs  or    excise,   or  any  officer  of  his  in  like  manner  and  in  such  courts  as  ships 

majesty's  navy,  who  is  by  law  empowered  or  vessels  may  be  prosecuted  and  condemned 

to  make  seizures  for'any  forfeiture  incurred  for  any  breach  of  the  laws,  made  for  the 

under  any  of  the  laws  of  customs  or  excise,  protection  of  the  revenues  of  customs  and 

or  theUws  of  trade  and  navigation,  to  seize  excise,  or  of  the  laws  of  trade  and  naviga- 

such  ships  and  vessels  aforesaid,  and  in  tion." 

such  placet  and  in  such  manner  in  which  \^a)  Lord  Hale's  Treatise,  part  3,  cap.  28, 

the  officers  of  his  majesty's  customs  or  ex-  published  in  1  Hargrave's  Tracts,  245. 

cise,  and  the  officers  of  his  majesty's  navy,  {b)  3  B.  &  Ado.  226. 

are  empoweied  respectively  to  make  seizures  {c)  5  B.  &  Aid.  335. 

under  the  laws  of  customs  and  excise,  or  (d)  1  Bos.  &  P.  Fib  I . 

under  the  laws  of  trade  and  navigation;  and  {e)  1  M.  &  S.  693. 

that  every  such  ship  and  vessel,  with  the  {/)  1  W.  Black.  363.     j 

^kle,  &c.  together  with  all  the  materials,  {g)  1  Camp.  N.  P.  C.  lib. 
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^"^  ^"^^  ^^  ^'  -Ro*<?rte  V.  l2o*«?rfe(A),  AlUny.  Woodit).  It  waa  the  duty  of  the  defendant 
Dob  REE  to  obey  the  laws  of  his  own  sovereign.  Huberus  has  laid  down  the  following 
Napieb.  4^trine.  He  says,  "  If  the  law  of  another  country  is  in  conflict  with  that  of  our 
own  state,  in  which  also  a  contract  is  made  conflicting  with  a  contract  cele- 
brated elsewhere,  we  should  in  such  a  case  rather  observe  our  own  law  than 
the  foreign  law."(;)  Lord  Hale  {k)  also  says,  **  That  though  there  may  be  due 
from  tlie  same  person  subordinate  allegiances,  which,  though  they  are  not 
without  an  exception  of  the  fidelity  due  to  the  superior  prince,  yet  are  in  their 
kind  sacramenta  ligea  fidelitatis,  or  subordinate  allegiances,  yet  there  cannot, 
or  at  least  should  not,  be  two  or  more  co-ordinate  absolute  ligeances  by  one 
person'to  several  independent  or  absolute  princes ;  for  that  lawful  prince  that 
hath  the  prior  obligation  of  allegiance  from  his  subject,  cannot  lose  that 
interest  without  his  own  consent,  by  his  subject's  resigning  himself  to  the  sub- 
jection of  another." 

II.  As  to  the  fifth  plea,  it  is  clear  that  the  matter  there  alleged  is  insuffi- 
cient. It  is  founded  upon  the  7th  section  of  the  59  G.  3,  c.  69,  and  it 
is  alleged  the  vessel  was  forfeited  to  the  king.  But  a  mere  forfeiture,  without 
a  seizure,  would  not  divest  the  property  in  the  vessel  out  of  the  plaintiff.  The 
king  can  take  nothing,  except  by  an  inquest  of  office,  and  until  an  office  be 
found,  the  property  does  not  vest.   3  Black.  Comm,  259. 

III.  The  sixth  plea  alleges  that  the  vessel  was  not  the  property  of  the 
plaintiff.  The  plahitifl*  is  not  bound  to  prove  that  she  was  his  property,  as 
mere  possession  was  sufficient  to  maintain  the  action.  Heath  v.  Milward(l), 
Sutton  V.  Buck(m).  Cam.  Dig.  tit  Pleader,  (3  M.  9.)  lb.  tit,  Trespass  (B.  4.) 
Vin.  Abr.  tit.  Trespass,  (L.  a  4.)  Pitts  v.  Gaince{n),  Brooke  v.  Brooke (o). 
[Tindal,  C.  J. — ^The  plaintiff  should  take  issue  upon  this  plea.  If  he  had  onlj 
the  temporary  command  of  the  vessel,  smaller  damages  would  be  given,  and 
it  is  a  proper  issue  to  be  raised.]  Stephen  thereupon  craved  leave  to  withdraw 
the  demurrer  as  to  this  plea. 

Crowder,  for  the  defendant. — The  question  before  the  Court  is  of  great 
public  importance,  and  the  books  do  not  contain  any  case  involving  similar 
principles. 

I.  The  act  complained  of  was  lawfully  done  by  a  foreign  state.  The 
queen  of  Portugal  had  full  power  to  authorize  her  servants  to  do  the  act.  The 
blockade,  which  is  stated  in  the  second  plea,  was  lawful,  and  the  plaintiff  broke 
the  blockade,  contrary  to  the  law  of  nations.  VatteVs  Law  of  Nations  (jv). 
The  third  plea,  shews  that  the  plaintiff  was  aiding  and  assisting  the  enemies  of 
the  queen ;  and  the  fourth  plea  alleges  the  condemnation  of  the  vessel,  as  a 
lawful  prize,  by  a  Court  of  competent  jurisdiction.  As  far  as  this  plea  is  con- 
cerned, the  plaintiff  is  come  to  the  wrong  tribunal,  because  this  Court  cannot 
entertain  the  question  of  prize  or  no  prize.  [Tindal,  C.  J. — That  is  decided  in 
Le  CflttT  V.  Eden,  2  Doug.  594.]  If,  therefore,  this  plea  stood  alone,  the  justifi- 
cation is  complete.  But  by  the  replication,  the  plaintiff  relies  on  the  provisions 
of  the  Foreign  Enlistment  Act.   It  is  clear  that  the  plaintiff's  vessel  has  contra- 

(h)  2  B.  k  Aid.  367.  (I)  2  Bing^.  N.  C.  98;  1  Hodges,  198. 

(0  1  Bing.  N.  C.  8.  (m)  2  Taunt.  302. 

Ij)  Huberus.  Lib.  1,  tit.  3,  a.  11  ;  and  see  (i>)  1  Salk.  11. 

also  Story's  Commentaries  on  the  Conflict  (oS  Siderfin,  1B4. 

of  Laws,  269,  and  note  (b)  po*f,  page  92.  {/>;  Book  3,  ^h.  viii.  §.  117. 

(4-)  1  Hale*B  PleaS  of  the  Crown,  Od. 
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Tened  the  law  of  nations ;  but  it  is  said  that  the  person  who  seized  the  vessel     Com*  Pleat. 
has  disobeyed  the  law  of  England,  and  that  the  plaintiff  has  therefore  a  right       dobree 
to  sue  for  damages.  It  must  therefore  be  assumed,  that  the  vessel  was  properly  »• 

lost,  but  that  the  defendant  is  nevertheless  liable  to  pay  damages.  Now  by  the 
59  G.  3,  c.  69,  the  defendant  was,  without  doubt,  guilty  of  a  misdemeanor,  and 
he  might  have  been  punished  by  fine  or  imprisonment.  The  entering  into  the 
service  of  a  foreign  state,  without  the  king's  leave,  and  not  the  seizing  of  the 
vessel,  is  the  offence  of  which  he  was  guilty.  In  taking  the  vessel,  he  was 
doing  a  justifiable  act  as  the  servant  of  the  queen  of  Portugal,  By  stat. 
5  Eliz.  c.  4,  8.  47,  it  is  enacted,  that,  if  any  servant  or  apprentice  unlawfully 
depart  or  flee  into  any  other  shire,  the  shenfif  shall  put  him  in  prison.  Suppose 
another  takes  such  a  servant  into  his  employ,  and  whilst  he  is  in  such  service,  he 
seizes  cattle  damage  feasant  on  his  master's  lands,  could  he  not  justify  doing 
the  act,  as  the  servant  and  by  the  command  of  his  master  ?  This  test  is  conclusive 
in  deciding  the  question.  Here  it  is  admitted  that  the  act  was  justifiable,  when 
done  by  the  queen  of  Portugal,  and  that  she  gave  the  command  to  the  plain- 
tiff is  also  admitted.  The  cases  which  have  been  cited,  to  shew  that  no  man 
can  defend  himself  by  his  own  iniquity,  are  not  disputed ;  but  the  distinction 
is.  that  here  the  defendant  justifies  himself  under  the  authority  of  a  third 
party.  The  general  rule  is,  that  if  two  are  sued,  and  one  justifies  as  a 
principal,  and  the  other  as  a  servant,  the  defence  of  both  stands  or  falls 
together.  If  the  queen  had  been  made  a  co-defendant,  it  must  be  admitted 
that  she  is  not  liable  to  be  sued ;  therefore  it  would  be  an  anomaly  to  hold 
that  her  servant  shall  not  justify  under  her  authority. 

II.  It  may  be  questionable  whether  the  defendant  has  not  been  guilty  of 
piracy,  within  11  &  12  W.  3,  c.  7,  s.  8,  which  enacts,  that  if  any  of  his 
inajesty's  natnral-bom  subjects,  or  denizens  of  this  kingdom,  shall  commit  any 
piracy,  or  robbery,  or  any  act  of  hostility  against  others  his  majesty's  subjects 
upon  the  sea,  under  colour  of  any  commission  from  any  foreijgn  prince  or  state, 
on  pretence  of  authority  from  any  person  whatsoever,  such  offenders  shall  be 
deemed,  adjudged,  and  taken  to  be  pirates,  felons,  and  robbers.  If  this  argu- 
ment be  well-founded,  then  the  personal  injury  is  merged  in  the  felony,  and 
the  plaintiff  cannot  recover.  [Tindal,  C.  J. — That  act  is  diverso  intuitu.  It 
applies  only  to  offences  committed  under  colour  of  a  commission,  where  the  act 
is  committed  lucri  causd,"]  Suppose  a  man  justified  under  a  commission  from 
the  dey  of  Algiers?  ITindal,  C.  J.— The  whole  record  must  be  taken  to- 
gether ;  these  pleas  justify  y«re  belli.^ 

III.  The  fifth  plea  affords  an  answer  to  the  declaration.  By  the  59  G  3. 
c.  69, 8.  7,  if  any  person,  without  the  leave  of  his  majesty,  shall  equip  any  vessel, 
in  order  that  he  may  be  employed  in  the  service  of  any  foreign  prince,  such 
person  is  declared  guilty  of  a  misdemeanor,  and  the  vessel  shall  be  forfeited. 
[Thdal,  C.  J. — But  that  woidd  not  authorize  a  stranger  to  seize  the  vessel.] 
The  plaintiff  was  doing  an  illegal  act,  and  this  is  like  the  case  of  the  high- 
wayman, who  filed  a  bill  in  chancery  against  his  companion,  for  an  account  of 
the  profits  of  their  joint  exploits.  [Tindal,  C.  J. — ^That  is  one  of  the  anec- 
dotes of  Wettminster  HallJ]  By  the  illegal  act  which  was  done,  the  property 
in  the  vessel  was  divested  out  of  the  plaintiff  altogether.  In  Bensky  v.  Big^ 
M^ (9),  it  was  held  that  a  printer  could  not  recover  for  printing  a  work,  when 

(7)  5  B.  &  Aid.  335. 
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he  had  neglected  to  affix  his  name  to  it,  pursuant  to  the  39  G.  3,  c.  79,  s.  27. 
Nor  can  the  publisher  of  a  libellous  or  immoral  work  maintain  an  action 
against  any  person  for  publishing  a  pirated  edition.  Stockdale  v.  Ornchyn  (r). 
The  same  principle  is  to  be  found  in  Du  Bost  v.  Beresfordij),  In  WUkins  v. 
Despard  (t),  it  was  decided,  that  if  a  ship  be  seized,  as  forfeited,  under  the 
Navigation  Act,  12  Car.  2,  c  18,  by  a  governor  of  a  foreign  country,  belong- 
ing to  Great  Britain,  the  owner  cannot  maintcdn  trespass  against  the  party 
seizing,  although  the  latter  do  not  proceed  to  condemnation,  for  by  the  for- 
feiture, the  property  is  divested  out  of  the  owner.  That  case  is  quite  in  point 
with  the  present,  and  shews  that  the  property  was  divested  out  of  the  plaintiff, 
and  therefore  he  has  no  right  to  support  this  action. 

Stephen,  in  reply. — This  trespsss  was  committed  by  a  British  subject  upon 
the  property  of  a  British  subject,  in  time  of  peace,  and  therefore  the  argumeLt 
de  jure  belli  does  not  apply.  It  is  said,  that  the  offence  committed  by  the  de- 
fendant, was  the  entering  in  the  service  of  the  queen  of  Portugal,  without  the 
king's  license ;  but  if  the  acceptance  of  the  commission  was  illegal,  every  act 
which  was  subsequently  done,  was  also  illegal.  The  peace  of  the  king^dom  wji* 
endangered,  by  the  enlistment  of  the  king's  subjects  to  serve  in  war  in  for^ipi 
service,  as  appears  in  the  preamble  of  the  59  G.  3,  c.  69;  and  it  appears  to 
have  been  also  an  offence  at  common  law.  Lord  Coke  says,  "  It  is  not  lawful 
for  any  subject  of  the  king  of  England  to  take  a  pension,  &c.,  of  any  foreign 
king,  prince,  or  state,  (without  the  king's  license),  albeit  they  be  in  leagut 
with  the  king  of  England,  both  for  that  they  may  become  enemies,  and  for 
that  also  it  is  mischievous  and  dangerous  to  the  king  himself  and  his  state  («). 
Hawk,  Pleas  of  the  Crown,  Book  i.  c.  3,  s.  30. 

The  right  of  keeping  a  blockade,  and  seizing  vessels  which  break  it,  refer? 
to  the  violated  rights  of  the  belligerent  powers.  Here  the  seizure  was  made 
by  the  defendant,  and  he  cannot  set  up  the  right  of  the  belligerent  power,  be- 
cause he  was  unlawfully  engaged  in  the  service  of  that  power.  As  to  the 
argument  on  the  fourth  plea,  it  is  true  that  the  Court  wiU  not  entertain  the 
question  of  prize  or  no  prize.  Faith  v.  Pearson  (v),  Le  Caux  v.  Eden{w)'^  but 
this  is  a  question  relating  to  an  English  statute.  Thus  the  Court  cannot  de- 
cide on  the  privileges  of  Parliament,  but  they  may  decide  whether  a  particular 
case  is  within  the  privilege  or  not.     Jay  v.  Topham{x), 

II.  The  fifth  plea  cannot  be  sustained.  A  violation  of  the  law  by  the 
plaintiff*,  does  not  justify  a  violation  of  the  law  by  the  defendant.  The  propertr 
in  the  vessel  was  not  divested  out  of  the  plantiff"  until  a  forfeiture  had  taken 
place,  upon  office  found.  By  the  statute,  the  vessel  is  forfeited  to  the  king, 
but  it  does  not  enable  a  l)nvate  person  to  seize  without  any  authority  from  the 
crown.  Du  Bost  v.  Beresford{s),  and  the  other  cases  cited,  are  quite  distin- 
guishable from  the  present. 

Cur.  ado.  tmlt. 

TiNDAL,  C.  J. — ^The  plaintifiT  declares  in  this  action  against  the  two  defen> 
dants,  for  seizing  and  taking  a  steam- vessel  of  the  plaintiff,   and  converting 

(0  5  B.  &  Cress.  173.  (i  )  6  Taunt.  439. 

(s)  2  Camp.  N.  P.  C.511.  (w)  2  Doug,  6S4. 

(0  6T.  Rep.  112.  (x)  Cited  in  Burdett  v.  Abbot^  1    East. 

(«)  3  Inst.  144;  and  see  lb.  p.  178,  the  102. 
chap.  against/tt^wivM. 
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the  same  to  their  aee.  The  defendants  sever  in  their  pleadings*  but  each  puts      c  tm.  Phot^ 
upon  the  record  substantially  the  same  justification,  to  which  the  answers       t^'^ 
g-iven  by  the  replication  are  the  same,  and  the  same  questions  of  law  are  raised  «  .  ' 

thereon.    It  will  be  sufficient  therefore  to  consider  the  case  as  it  is  stated  upon        Napieb. 
the  pleadings,  with  respect  to  the  first-named  defendant,  Charles  Napier. 

The' third  special  plea  of  the  defendant,  C.  Napier,  alleges  that,  as  the  ser- 
vant of  the  queen  of  Portugal,  and  by  her  conmiand,  he  seized  and  took  the 
steam-vessel  of  the  plaintifib  as  lawful  prize,  and  that  such  proceedings  were 
thereupon  had,  according  to  the  laws  of  Portugal,  in  a  court  of  law  in  the 
kingdom  of  Portugal,  of  competent  jurisdiction  in  that  behalf;  that  afterwards, 
in  and  by  the  said  court,  the  said  steam- vessel  was  adjudged  to  have  been 
justly  and  lawfully  taken,  and  was  then,  in  due  course  and  form  of  law,  con- 
demned as  a  lawful  prize,  and  aa  forfeited  to  the  queen  of  Portugal.  In  answer 
to  this  plea,  the  plaintiffs,  in  their  replication,  allege  certain  facts,  which  bring 
the  service  of  the  defendant,  C.  Napier,  under  the  queen  of  Portugal,  upon  the 
occasion  in  question,  within  the  restrictions  of  the  stat.  59  G.  3,  c.  69,  s.  2, 
generally  known  by  the  name  of  the  Foreign  Enlistment  Act,  and  to  this  re- 
plication the  defendant  demurred.  We  think  it  perfectly  clear  that,  except 
for  the  facts  introduced  by  the  replication,  the  plea  standing  alone,  and  unan- 
swered, would  be  a  conclusive  bar  to  the  plaintiff's  right  of  action. 

The  sentence  of  a  foreign  court  of  competent  jurisdiction,  condemning  a 
neutral  vessel  taken  in  war  as  prize,  is  binding  and  conclusive  on  all  the 
world;  and  no  English  court  of  law  can  caU  in  question  the  propriety  or  thfi 
grounds  of  such  condemnation.  It  is  sufiicient  to  refer  to  the  case  of  Hughes 
V.  Cornelius  and  others  (a)  as  a  decisive  authority  on  that  point.  It  follows 
that,  after  the  sentence  of  the  court  of  Lisbon,  it  cannot  be  controverted  in 
this  or  any  other  English  court  that  the  steam- vessel  was  rightfully  taken 
by  the  queen  of  Portugal  as  prize,  and  that  aU  the  property  of  the  plaintifi^ 
therein  became,  by  such  capture  and  condemnation,  forfeited  to  the  queea, 
and  vested  in  her. 

But  the  plaintiffs  contend,  that  the  replication,  by  the  facts  therein  disdosed, 
shews  that  the  service  of  the  defendant,  C.  Napier,  under  the  queen  of  Portugal, 
by  virtue  of  which  service  alone  he  justifies  the  seizing  of  the  steam -vessel,  is 
made  illegal  by  an  English  statute,  viz.,  the  statute  59  G.  3,  c.  69 ;  and  that 
such  illegality  of  the  service  prevents  him  from  making  any  justification  under 
the  queen  of  Portugal,  and  renders  him  liable  for  all  the  damages  which  the 
plaintiffs  have  sustained  by  reason  of  the  seizure;  and  whether  the  conclusion 
which  the  plaintiffs  draw  from  these  premises  is  the  just  conclusion  or  not,  is 
the  question  between  these  parties.  The  seizure  by  the  queen  v  of  Portugal 
must  be  admitted  to  be  justifiable;  no  objection  can  be  taken  against  the  for- 
feiture of  the  property  in  this  vessel  to  the  queen,  under  the  sentence  of  con- 
demnation. The  plaintiffs,  therefore,  in  contemplation  of  law,  have  sustained 
no  legal  injury  by  reason  of  the  seizure. 

Again,  no  one  caa  dispute  the  right  of  the  queen  of  Portugal  to  appoint,  in 
her  own  dominions,  the  defendant,  or  any  other  person  she  may  think  proper 
to  select  as  her  officer  or  servant,  to  seize  a  vessel  which  is  afterwards  con- 
demned as  a  prize,  or  can  deny  that  the  relation  of  lord  and  servant,  de  facto, 
subsisted  between  the  queen  and  the  defendant  Napier;  for  the  queen  of  Por- 
tugal cannot  be  bound  to  take  any  notice  of,  much  less  owe  any  obedience  to, 

{a)  Sir  T.  Raym.  473, 
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Com,P!au.  ^^^  ™^cipal  laws  of  this  country  (5).  Still,  however,  notwithgtanding  the 
^^v-x^  loss  by  seizure  is  such  as  that  no  court  of  law  can  consider  it  an  injury,  or  give 
Dob  BEE       ^^y  redress  for  it,   and  that  the  service   and  employment  of   the  defen- 

Napier.  dant  is  a  service  and  employment,  de  facto;  the  plaintiffs  contend  the)- 
can  make  the  servant  responsible  for  the  whole  loss,  only  by  reason  of 
his  being  obnoxious  to  punishment  in  this  country  for  having  engaged  ia 
such  service.  No  case  whatever  has  been  cited  which  goes  the  lengtli 
of  this  proposition;  the  authorities  referred  to  establishing  only,  tH 
where  an  act,  prohibited  by  the  law  of  this  country,  has  been  done,  the  doer 
of  such  illegal  act  cannot  claim  the  assistance  of  a  court  of  law  in  this  countrr 
to  enforce  such  act,  or  any  benefit  to  be  derived  from  it,  or  any  contract 
founded  upon  it.  To  the  full  extent  of  these  authorities  we  entirely  accede 
but  we  cannot  consider  the  law  to  be,  that  where  the  act  of  the  principa! 
is  lawful  in  the  country  where  it  is  done,  and  the  authority  under  which  such 
act  is  done  is  complete,  binding,  and  unquestionable,  there  the  servant  irbo 
does  the  act  can  be  made  responsible  in  the  courts  of  this  country  for  the  con- 
sequences of  such  act,  to  the  same  extent  as  if  it  were  originally  unlawml 
merely  by  reason  of  a  personal  disability  imposed  by  the  law  of  this  countn 
upon  him  for  contracting  such  engagement.  Such  a  construction  wodi 
effect  an  unreasonable  alteration  in  the  situation  and  rights  of  the  plaintifis  and 
the  defendant.  The  plaintiffs  would,  without  any  merit  on  their  part,  recortr 
against  the  servant,  the  value  of  the  property  to  which  they  had  lost  all  claici 
and  title  by  law  against  the  principal;  and  the  defendant,  instead  of  tlu; 
measure  of  punishment  intended  to  be  inflicted  by  the  statute  for  the  trans- 
gression of  the  law,  might  be  made  liable  to  damages  of  an  incalcdabkj 
amount.  Again,  the  only  ground  upon  which  the  authority  of  the  seiraot 
is  traversable  at  all,  in  an  action  of  trespass,  is  no  more  than  this,  to  protect 
the  person  or  property  of  a  party  from  the  officious  and  wanton  interfereoce  of 
a  stranger,  where  the  principal  might  have  been  willing  to  waive  his  rights. 

It  is  obvious,  that  the  full  benefit  of  this  principle  is  secured  to  the  plainti^i 
by  allowing  a  traverse  of  the  authority,  de  facto,  without  permitting  them  to' 

(6)  This  subject  ii   discuued  by   Pro-  foil  also.    Constat   i^ifur  extra  territoht*, 

fessor  Storjf  in  his  admirable  Commenta-  ieijem  dicere  licere  neminif  iiique  si/tcerU^ 

lies  on  the  Conflict  of  Laws,  Cb.  II.  §  20.  guis,  impune  ei  non  pareri,  gutppe  vbi  caid 

He  says,  "Another maxim  or  proposition  is  ttatutorum  funiinmentmmt   robur,  «/ ;«n^l 

that  no  state  or  nation  can  by  its  laws  di-  dictio,  1  BouU,  desStatuL  Priocip.  Gtn.  S-j 

rectly  aflect  or  bind  property  out  of  its  own  p.  4.  B. 

territory,  or  persons  not  resident  therein,  *'  Upon  this  rule  there  is  often 

whether  they  are  natural-bom  subjects  or  an  exception  of  some    importance 

others.    It  would  be  wholly  incompatible  rightly  understood.    It  is,  that  although 

with  the  equality  and  exclusiveness  of  the  laws  of  a  nation  have  no  direct  hi 

sovereignty  of  any  nation,  that  other  na-  force  or  effect,  except  upon  persons  wii 

tions  should  be  at  liberty  to  regulate  either  its  territories,  yet  every  nation  has  a  ri^ 

persons  or  things  within  its  territories.     It  to  bind  its  own  subjects  by  its  own  laws 

would  be  equivalent  to  a  declaration,  that  every  other  place.    In  one  sense  this  et 

the  sovereignty  over  a  territory  was  never  ception  may  be  admitted  to  be  correct,  ad 

exclusive  in  any  nation,  but  only  concur-  well  founded  in  the  practice  of  natioos;  il 

rent  with  that  of  all  nations;  that  each  could  another  sense  it  is  incorrect,    or  at  kd 

legislate  for  all,  and  none  for  itself;  and  that  requires  qualification.     Every  nation  U 

all  might  establish  rules  which  none  were  hitherto  assumed  it  as  clear,  that  it  pot* 

bound  to  obey.     The  absurd  result  of  such  sesses  the  right  to  regulate  and  govern  il 

a  state  of  things  need  not  be  dwelt  upon.  own  native-born  subjects  everywhere;  si4 

Accordingly,  Hondemburg  has  significantly  consequently,  that  its  laws  extend  to,  »bI 

said,  '  that  no  sovereign  has  a  right  to  give  bind  such  subjects  at  all  times,  and  in  il 

the  law  beyond  hia  own  dominions:  and  if  places.    This  is  commonly  adduced  u  I 

he  attempts  it,  he  may  be  lawfully  refused  consequence  of  what  is  called  national  alle* 

obedience,  for  wherever  the  foundation  of  gijince,  that  is  of  allegiance  to  the  gov«ni« 

laws  fails,  there  their  force  and  jurisdiction  ment  of  tiie  territory  of  a  man's  biitb:  I 
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impeach  it  by  a  legal  objection  to  its  validity  in  another  and  foreign  country; 
and  we  think  there  is  no  material  difference  between  tbe  tliird,  and  first  and 
second  special  pleas  on  this  record;  for  we  hold  the  authority  of  the  queen  of 
Portugal  to  be  a  justification  of  the  seizure  as  prize.  There  is  as  little  doubt 
that  she  might  direct  a  neutral  vessel  to  be  seized,  when  in  the  act  of  breaking 
a  blockade  by  her  established,  which  is  the  substance  of  the  first  special  plea, 
or  of  supplying  warlike  stores  to  her  enemies,  which  is  the  substance  of  the 
>econ<L  We  therefore  give  judgment,  on  the  first  three  special  pleas,  for  the 
defendant.  As  the  determination  on  these  pleas,  in  efifect,  decides  the  main 
ijuestion  in  the  cause  in  favour  uf  the  defendants,  it  becomes  unnecessary  to 
consider  the  special  pleas  which  are  fifthly  pleaded  by  each  defendant,  and  to 
which  the  plaintiffs  have  demurred,  except  so  far  as  the  costs  of  those  pleas 
may  be  concerned  in  the  inquiry.  By  the  fifth  plea,  the  defendants  set  up,  on 
their  part,  as  a  bar  to  the  plaintiffs*  right  of  action,  certain  fJEurts  and  circum- 
stanceSy  from  which  it  appears  that  the  plaintiffs  had  themselves  been  g^ty  of 
a  violation  of  the  statute  59  G.  3,  c.  69,  whereby  the  steam- vessel  became  and 
was  forfeited  to  his  majesty.  Now,  one  of  the  objections  taken  to  this  plea 
was,  that  the  defendants  shew  no  authority  to  seize  the  vessel;  and  we  are  of 
opinion  that  the  plea  is  insufficient,  upon  this  ground.  No  case  can  be  cited 
in  which  a  justification  in  trespass  is  made  under  the  right  of  another  person, 
without  alleging  an  authority  from  the  principal,  under  whose  right  the  act 
complained  of  was  committed.  If  the  defendant  justifies  the  breaking  of  a 
:;lose,  on  the  ground  that  it  is  the  freehold  of  another,  he  is  bound  to  state  that 
he  did  so  enter  by  the  command,  and  as  the  servant,  of  the  owner  of  the  close. 
Chambert  v.  Donaldson  (c).  So,  where  a  man  justifies  the  seizing  of  a  heriot, 
where  the  property  is  in  the  lord  of  a  manor,  he  shews  his  authority  from  the 
lord,  for,  in  these  and  similar  cases,  non  constat,  that  the  party  entitled  would 
have  ever  insisted  on  his  right ;  and  there  can  be  no  reason,  if  he  should  prefer 
to  waive  it,  why  a  stranger  should  justify  himself  in  standing  in  his  place.     The 
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P. 
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diack.  Cum.  369;  and  he  proceed*  to  dis- 
JDgiiisb  it  from  local  allegiance,  which  is 
;uch  as  is  due  from  an  alien  or  stranger 
xim,  for  so  long  a  time  as  he  continues 
vithin  the  dominions  of  a  foreign  prince. 
The  former  is  universal  and  perpetual;  the 
Atter  caaaes  the  instant  the  stranger  trans- 
fers himself  to  another  country,  and  it  is 
therefore  local  and  temporary.  Vat  let,  on 
the  other  hand,  seems  to  admit  the  right  of 
illegiaooe  not  to  he  perpetual,  even  in  na- 
ives;  and  that  they  have  a  right  to  ezpa- 
riate  themselves,  and,  under  some  circum- 
taaces,  to  dissolve  their  connexion  with 
be  parent countiy,  {VaUei,  b.  1,  ch.  19, 
220  to  2M.) 

<•  Without  entering  upon  the  subject, 
which  properly  belongs  to  a  general  treatise 
ipoo  public  law,)  it  may  be  truly  said  that 
o  nation  is  bound  to  respect  the  laws  of 
notber  nation  made  in  regard  to  subjects 
rbo  are  non-residents.  The  obligatory 
orce  of  such  laws  cannot  extend  beyond 
ts  own  territories;  and  if  such  laws  are  in- 
compatible with  the  laws  of  the  country 
where  they,  reside,  or  interfere  with  the 
luties  which  they  owe  to  the  country 
where  they  reside,  they  will  be  disregarded 
>y  tbe  Utter.    Whatever  may  be  the  obli- 


gatory force  of  such  laws  upon  such  persons, 
if  they  should  return  to  their  native  country, 
they  can  have  none  in  other  nations  where 
they  reside.  They  may  give  rise  to  personal 
relations  between  the  sovereign  and  subjects 
to  be  enforced  in  his  own  domains;  but 
they  do  not  rightfully  extend  to  other  na- 
tioiis.  Claufiuntur  territorio.  Nor  indeed 
is  there,  strictly  speaking,  any  difference  in 
this  respect,  whether  such  laws  concern  the 
persons  or  the  property  of  native  subjects. 
A  state  has  just  as  much  intrinsic  right,  and 
no  more,  to  give  to  its  own  laws  an  extra- 
territorial force,  as  to  the  property  of  its  sub- 
jects situated  abroad,  as  it  has  in  relation  to 
the  persons  of  its  subjects  domiciled  abroad. 
That  is,  as  sovereign  laws,  they  have  no  obli- 
gation or  power  over  either.  When,  there- 
fore, we  speak  of  the  right  of  a  state  to  bind 
its  own  native  subjects  everywhere;  we 
speak  only  of  its  own  claim  and  exercise  of 
sovereignty  over  them,  and  not  of  its  right 
to  compel  or  require  obedience  to  such  laws 
on  the  part  of  other  nations.  On  the  con- 
trary, every  nation  has  an  exclusive  right 
to  regulate  persons  and  things  within  its 
own  territory,  according  to  its  own  sove- 
reign will  and  polity." 
(c)  11  East,  65. 
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Case  of  Wilkins  v.  D€spard\\ti&  been  cited  as  an  authority  to  stew  that,  where 
a  ship  has  been  forfeited  by  breach  of  the  provisions  of  an  act  of  Parliament, 
the  owner  cannot  maintain  trespass  against  the  party  seizing  it,  although  the 
latter  do  not  proceed  to  condemnation,  for,  as  it  is  said  by  the  Court,  by  the 
forfeiture,  the  property  is  divested  out  of  the  owner;  but  the  plea  in  that  mt 
will  be  found  to  stand  clear  of  the  objection  urged  against  that  which  is  now 
under  consideration.  In  the  case  cited,  the  plea  alleges  that  the  defendant 
seized  the  ship  as  forfeited  to  the  use  of  his  majesty  and  of  himself,  the  defen- 
dant. The  defendant,  therefore,  was  not  a  stranger,  but  had  authority  to 
seize,  in  right  of  himself,  as  to  part  of  the  ship.  Here  the  forfeiture  is  given 
to  his  majesty  only;  and  the  plea  is  so  far  from  stating  that  the  defendant  ^s 
authorized  by  his  majesty  to  seize,  that  it  does  not  even  state  that  it  was 
seized  for  the  use  of  the  king,  or  even  as  forfeited.  Upon  this  ground,  we 
think,  that  the  judgment  of  the  Court  on  the  plea  fifthly  pleaded  by  each  of  the 
defendants,  must  be  against  the  defendants.  Upon  the  whole,  the  genenl 
judgment  of  the  Court  is  for  the  defendants. 

Judgment  for  the  defendant 


April  18//I. 


The  9  O.  4,  c. 
14,  Mc.  1,  di. 
rect^,  that  no 
acknoMrledg- 
menr  or  pro- 
nii«e  »hftil  be 
Kufficient  to 
u  ke  a  caite  out 
of  the  Statute 
of  liimiiatinns, 
unlcNB  it  be  in 
writiP)?,  ^^  and 
niipned  by  the 
pariy  charKe- 
able  thereby:" 
^IJeld,  that  an 
acknowledg- 
ment contained 
in  a  letter 
which  wax  writ- 
ten by  the  wife 
of  the  defen- 
dant, in  hiN 
name  and  at 
hiM  reqneot, 
wa»  insuffici- 
ent,  becauKe  the 
Rtaiute  Kive«  no 
authority  to  an 
aieent  to  make 
the  acknow- 
ledgment. 


Hyde  v.  Johnson. 

A  SSUMFSIT  for  goods  sold  and  delivered,  and  for  money  due  on  an  account 
stated.  Plea — ^The  Statute  of  Limitations.  The  cause  was  tried  before 
the  undersheriff  for  Middlesex,  It  was  in  evidence,  that  the  wife  of  the  defen- 
dant had  written  a  letter  to  the  plaintiff,  at  the  defendant's  request,  and  in  his 
name,  in  which  the  debt  was  acknowledged,  and  a  promise  to  pay  it  by  instal- 
ments was  made.  The  defendant  delivered  this  letter  to  a  carrier,  and  de- 
sired him  to  give  it  to  the  plaintiff. 

It  was  objected,  for  the  defendant,  that  this  acknowledgment  was  not 
sufficient  to  take  the  case  out  of  the  statute,  inasmuch  as  it  was  not  signed  by 
the  defendant  himself,  in  pursuance  of  stat.  9  G.  4,  c.  14,  s.  1.  The  ob- 
jection was  overruled,  and  a  verdict  was  found  for  the  plaintiff. 

Chilton  obtained  a  rule  nisi,  in  pursuance  of  leave  reserved,  to  enter  a 
nonsuit,  upon  the  above  ground.     He  cited  Gibson  v.  Baghott{a). 

Byles  shewed  cause: — 

I.  A  written  acknowledgment  by  an  agent  is  sufficient.  The  9  G.  4,  c.  14, 
sec.  1,  requires  that  the  acknowledgment  or  promise  shall  be  made  by  the 
party  "  chargeable  thereby;"  and  it  is  clear,  under  the  stat.  21  Jac.  1,  c.  16. 
that  the  husband  was  bound  by  the  admissions  made  by  his  wife.  Andeno% 
V.  Sanderson  (b).  If  this  case  had  arisen  on  the  pleadings,  and  the  plaintif 
had  replied  that  there  was  a  written  acknowledgment  signed  by  the  defendant, 
then  the  evidence  which  was  given  at  the  trial  would  have  supported  that 
allegation.  Thus,  in  Helmsley  v.  Loader  {c),  the  declaration  averred,  that  the 
defendant's  own  proper  hand  was  subscribed  to  a  bill  of  exchange;  and  it  was 
held  sufficient  to  prove  that  it  was  written,  under  his  authority,  by  his  wife* 


(a)  5  Car.  k  Payne,  211. 

[b)  2  Stark.  N.  P.  C.  204. 


(c)  2  Camp.  N.  P.  C.  450. 


JoHMaox. 
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HeysY.  Heseltine{d)  is  to  the  same  effect.     It  does  not  appear  to  have  been     Com,  Pleat. 
the  object  of  the  statute  to  restrain  or  vary  the  authority  of  an  agent.  Hyde 

It  wiU  be  contended,  that  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  expressly 
provides  for  a  signature  by  an  agent.  That  statute  contemplates  several  kinds 
of  agents.  The  fourth  section  refers  to  promises  and  agreements  made  by 
agents;  the  Jifth,  to  devises  of  lands  signed  by  an  agent  in  the  testator's 
presence,  and  by  his  express  directions;  and  the  seventeenth  section  has  refer- 
ence to  contracts  for  the  sale  of  goods,  signed  by  the  agent  of  the  party  to  be 
charged.  The  rule  of  law  is,  that  when  two  statutes  are  in  pari  materid,  that 
the  one  shall  construe  the  other.  Gale  v.  Laurie  (e). 

But  these  statutes  are  not  in  pari  materid,  for,  as  it  has  been  shewn,  the 
Stat.  29  Car.  2.  had  reference  to  several  kinds  of  agents  and  it  was  therefore  ne- 
cessary to  mention  them  particularly.  A  man  may  make  a  bill  of  exchange,  or 
even  a  bond,  by  an  agent;  and  it  would  be  inconvenient  and  inconsistent  to 
hold  that  he  may  not,  in  like  manner,  give  a  written  acknowledgment  of  a 
debt.  In  some  cases  a  person  might  be  incapable  of  writing,  or  even  of 
making  a  mark,  and  then  he  would  be  unable  to  make  any  valid  acknowledg- 
ment of  a  debt. 

II.  If  the  acknowledgment  must  be  made  by  the  defendant  himself,  then 
the  delivery  of  the  letter  to  the  carrier  was  a  sufficient  signing  of  the  letter  by 
the  defendant.  It  is  analogous  to  the  signing  of  a  deed  by  a  stranger,  and 
a  delivery  by  the  grantor,  which  would  be  sufficient. — Perkins,  pi.  13.  And 
in  2  Black.  Com*  307,  it  is  said,  "  And  if  another  person  seals  the  deed,  yet  if 
the  party  dehvers  it  himself,  he  thereby  adopts  the  sealing,  and,  by  a  parity  of 
reason,  the  signing  also,  and  makes  them  both  his  own." 

III.  The  plaintiff  is,  at  all  events,  entitled  to  recover  on  the  count  on  an 
account  stated.  In  Smith  v.  Forty  (/)  where  an  administratrix  sued  for  a  debt 
due  to  the  intestate,  and  the  debt  was  barred  by  the  statute;  but  it  was  proved 
that,  within  six  years,  the  defendant  and  the  agent  of  the  admmistratrix  stmdc 
a  balance,  which  the  defendant  promised  to  pay,  it  was  held  that  the  plaintiff 
was  entitled  to  recover.  That  case,  therefore,  establishes  that  a  man  may  state 
an  account  by  his  agent. 

F.  Kelfy  and  Chilton,  contrti, — ^The  intention  of  the  stat.  9  G.  4,  c.  14,  is 
well  expressed  by  Tindal,  C.  J.,  in  Haydon  v.  WUliams{g),  His  lordship  says, 
*'  The  statute  did  not  intend  to  make  any  alteration  in  the  legal  construction 
to  be  put  upon  acknowledgments  or  promises  made  by  the  defendants,  but 
merely  to  require  a  different  kind  of  proof,  substituting  the  certain  evidence  of 
a  writing,  signed  by  the  party  chargeable,  instead  of  the  insecure  and  preca- 
rious testimony  to  be  derived  from  the  memory  of  witnesses."  If  the  argu- 
ment on  the  other  side  should  now  prevail,  the  old  mischiefs  will  again  revive, 
as  in  this  case  it  would  be  necessary  to  refer  to  the  parol  testimony  of  the 
carrier,  and  other  persons,  in  order  to  establish  the  agency.  The  legislature 
contemplated  the  exclusion  of  such  evidence,  and  therefore  the  statute  did  not 
authorize  an  admission  to  be  made  by  an  agent.  And  the  cases  support  this 
construction.  Thus,  in  Whippy  v.  Hillary  (h)  Lord  Tenterden,  C.  J.,  laid 
particular  stress  on  the  words  of  the  statute,  "  that  the  acknowledgment  must 

(d)  2  Camp  N.  P.  C.  604.  (/r)  7  Bing.  163. 

(e)  5B.  ic  Cress.  156.  (A;  3  B.  ac  Ado.  399. 
(/)  C.  &  p.  126. 
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Com.  Plras,    be  made  by  the  party  chargeable  thereby;"  and  in  Gibson  v.  Baghott{i),  Parke, 
^      Hyde         ^' '  ^®^^  ^^*  ^^  acknowledgment  by  an  agent  would  be  insufficient.     He  says, 
V,  "  There  is  nothing,  signed  by  the  defendant,  which  acknowledges  any  debt  due 

JoHMsoK.  ^  ^^  plaintiff."  In  Lyde  v.  Bamard(j),  Gumey,  B.,  in  referring  to  the  sixth 
section  of  the  statilte,  where  the  word  "  agent "  is  also  omitted,  observes,  "  By 
this  clause  the  protection  is  carried  even  further  than  by  the  Statute  of  Frauds 
There  the  party  might  be  charged  on  a  writing,  signed  by  a  person  thereunto 
by  the  defendant  lawfully  authorized,  which  left  him  exposed  to  be  charged  bj 
the  verbal  representation  of  another  that  he  had  authority  to  sign."  An  agent 
is  expressly  mentioned  in  the  Statute  of  Frauds;  and  as  this  word  is  omitted 
in  this  statute,  there  can  be  no  doubt  buf  that  it  was  studiously  and  delibe- 
rately excluded  by  the  very  learned  and  accurate  framer  of  the  statute. 

Cur.  adv.  vult. 

TiNDAL,  C.  J. — ^The  short  question  in  this  case  is,  whether  a  letter*  offering 
to  pay  a  debt  by  instalments,  written  by  the  defendant's  wife  to  the  plaintif, 
in  her  husband's  name,  and  at  his  request,  and  afterwards  sent  by  him  to  the 
plaintiff,  is  a  sufficient  acknowledgment  or  promise  "  made  or  contained  by  or 
in  some  writing  signed  by  the  party  chargeable  thereby,"  within  the  meaning 
of  the  9  G.  4,  c.  14,  s.  1.  Tlie  question  turns  entirely  on  the  construction  of 
the  statute,  and  it  amounts,  in  other  words,  to  this — Does  the  statute  9  G.  4, 
c.  14,  extend  to  a  writing  signed  by  an  agent  of  the  party,  or  is  it  confined  to 
a  writing  signed  by  the  party  himself?  Looking  at  the  words  of  the  statute, 
it  is  confined  in  terms  to  a  writing  "  signed  by  the  party  chargeable  thereby;" 
and,  as  the  effect  of  that  statute  is,  for  the  first  time,  to  introduce  a  legislative 
exception  into  the  statute  of  21  Jac.  1,  c.  16,  and  thereby,  pro  tanto,  to  repeal 
it,  we  do  not  feel  ourselves  justified  in  extending  such  exception  beyond  ^e 
plain  and  unambiguous  meaning  of  the  words  employed  therein.  The  legis- 
lature has»  in  many  statutes,  given  equal  efficacy  to  written  instruments,  when 
signed  by  the  parties  and  when  signed  by  their  agents;  but,  in  all  those  cases,  ex- 
press words  have  been  employed  for  that  purpose.  The  Statute  of  Frauds,  in  its 
third  section,  requires,  for  the  purposes  of  that  section,  a  note  in  writing*  to  be 
signed  by  the  party  "  or  their  agents,  thereunto  lawfully  authorized  by  writing;** 
in  the  fourth  section,  a  memorandum  or  note  in  writing  is  required,  "  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized;"  in  the  fifth  section,  a  devise  of  lands  is  required  to  be 
made  in  writing,  to  be  "  signed  by  the  party  so  devising,  or  by  some  other 
person,  in  his  presence  and  by  his  express  directions ;"  in  the  seventh  section, 
a  declaration  of  trusts  of  any  lands  shall  be  in  writing, "  signed  by  the  party ;" 
and,  lastly,  the  seventeenth  section  requires,  upon  the  sale  of  goods,  that  there 
shall  be  some  note,  or  memorandum,  in  writing,  of  the  bargain,  "  signed  by 
the  parties  to  be  charged  by  such  contract,  or  their  agents,  thereunto  lawfully 
authorized."  It  appears,  therefore,  that  the  legislature  well  knew  how  to 
express  the  distinction,  not  only  between  a  signature  by  the  party  and  a  signa- 
ture by  his  agent,  but  also  to  describe  the  different  mode  by  which  agents  for 
different  purposes  are  to  be  appointed.  The  same  observation  arises  upon 
referring  to  the  more  recent  statutes  3  &  4  W.  4,  c,  2,  s.  42,  and  c.  42,  s.  5. 
When,  therefore,  we  find,  in  the  statute  now  under  consideration,  that  it  ex- 
pressly mentions  the  signature  by  the  party  only,  we  think  it  a  safer  conatmc- 

(0  6  CSar.  &  Payne,  211.  0)  1  Meewm  and  Weltby.  104. 
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tion  to  adhere  to  the  precise  words  of  the  statute;    and  that  we  should  be     Com,  PUat, 
fe^lating,  not  interpreting,  if  we  extended  its  operation  to  writings,  signed,         Jp"*^ 
not  by  the  party  chargeable  thereby,  but  by  his  agent.     And  we  feel  ourselves  v. 

the  more  compelled  to  adopt  this  construction,  as  we  find  the  seventh  section  Johnsok. 
of  this  same  statute  recites  the  seventeenth  section  of  the  Statute  of  Frauds ; 
so  that  the  legislature  must  have  had  in  tlleir  view,  at  the  ve  -y  time  of  passing 
this  statute,  and,  therefore,  must  have  intended  the  distinction  between 
writings  signed  by  a  party  or  signed  by  his  agent.  Some  inconveniences 
have  been  pressed,  in  the  course  of  the  argument,  upon  our  attention,  in  cases 
where  a  total  inability  of  parties  to  sign  may  exist;  but  the  nature  of  the  sig- 
nature which  is  necessary  to  comply  with  the  requisites  of  the  statute,  is  such 
8s  to  make  it  almost  impossible  to  suppose  a  case,  in  which  a  party  could  not 
make  such  a  signature  as  would  satisfy  the  statute.  And,  after  all,  in  con- 
struing a  statute,  we  must  not  look  to  cases  of  very  rare  and  singular  occur- 
rence, but  to  those  of  every  day's  experience ;  and,  whatever  may  be  the  con- 
sequence, we  must  interpret  the  statute  according  to  the  plain  import  of  the 
language  employed  in  it.  Upon  the  whole,  we  think,  in  this  case,  the  letter 
was  not  a  sufficient  writing  signed  by  the  party,  to  take  the  case  out  of  the 
operation  of  the  enactments  of  21  Jac.  1,  c.  16;  and,  therefore,  direct  a 
nonsuit. 

Rule  absolute. 


Finch  v.  Brook  (a). 

T\EBT,  in  the  county  court  of  Cambridgeshire,     Pleas — NU  debet,  except  as  in  debt,  in  a 

to  1/.  12*.  5rf.,  parcel,  &c.,  and  as  to  that  sum,  a  tender.     The  jury  ^jj^drf"!!"^'' 

found  a  verdict  for  the  plaintiff  on  the  first  issue ;   and,  on  the  second,  they  pleaded  a  ten. 

njade  a  statement  of  the  facts  which  were  proved  to  shew  a  tender;  "  but  **rth*j**„^'|i 

whether  or  not,  upon  the  whole  matter  aforesaid,  by  the  jurors  aforesaid,  in  and  ml  debet  to 

form  aforesaid,  found,  the  defendant  did  tender  and  off<ir  to  pay  to  the  plaintiff  The'^'ry  ^und 

the  said  sum  of  1/.  12«.  5(f.,  parcel,  &c.,  in  manner  and  form  as  the  defendant  f<*r  the  defen- 

had  above,  in  his  plea,  alleged,  the  jtirors  were  altogether  ignorant,  and,  there-  ul^^^'plea ;  ai 

fore,  prayed  the  advice  of  the  court."     The  court  below  gave  judgment  for  "f  ^*^^  tender, 

the  defendant  on  the  second  issue.     A  writ  of  false  judgment  was  afterwards  tain  facu.  hut' 

wed  out  by  the  plaintiff,  and  the  verdict  of  the  court  below,  as  to  the  second  ^^v^f^onnt 
,,,.  ,  jit  •  1  whether  inejr 

issue,  was  reversed  by  this  court,  upon  the  ground  that  the  evidence  was  an.ounted  to  a 

insufficient  to  prove  a  tender  (b).  ^  The  wS^"bll 

Stephen,  Seijt.,  obtained  a  rule  to  show  cause  why  judgment  should  not  be  low  gare  judg. 
entered  up  for  the  plaintiff  for  1/.  12*.  5rf.,  with  his  costs  m  the  court  below,  dSSndwJnn 
and  why  the  prothonotary  should  not  tax  the  costs,  and  the  plaintiff  be  at  ^'>  pl^  »lMt 
liberty  to  issue  execution  to  recover  the  same.  acquenriy're"**' 

▼fwed  on  a 

Butt  shewed  cause. — ^A  general  verdict  was  entered  for  the  defendant,  on  judgmfnt,  on 
the  second  issue,  subject  to  the  fiawts  which  were  stated.     The  judgment  for  l}'*  ground 

found,  did  not 
(a)  This  case  was  decided  in  Mtchaetmoi         {b)  See  Fimeh  ▼.  Brook,  1  Bing.  N.  C.  2A3.   tliow  a  If  gnl 
Term,  1 835.  tender  i^  ///  /<|, 

that  ch«  plNln. 

*^.3  -,...-.  ...  ,.  .  tlfwaiWHiiM 

to  h^ve  lodgment  emerea  op  in  bti  favoar  an  the  ittae  rdathig  to  the  trader,  allhouMh  the 
verdict  in  the  oourt  below  was  not  io  the  slcenuidTc,  and  alihongn  tbo  ttiual  aeailnal  daniatfM 
vcic  not  givaa  by  the  jofj* 

TOL.  II.  H 
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Com.  Pleat,  the  defendant  has  been  reversed,  but  the  plaintiff  now  seeks  to  have  a  verdict 
JI^^J^  entered  for  him,  although  the  jury  have  not  found  the  verdict  in  the  alter- 
native. In  Gildart  v.  Gladstone  (c).  Lord  Ellenborough,  C.  J.,  says,  "  In  this 
case  the  judgment  below  was  given  for  the  plaintiffs,  upon  a  special  verdict, 
where,  of  course,  there  was  an  alternate  finding  by  the  jury,  according  as  the 
Court  should  be  of  opinion,  that  the  verdict  and  judgment  ought  to  have  been 
for  the  plaintiff,  or  for  the  defendant ;  if  for  the  plaintiff,  the  verdict  was  to 
be  entered  one  way;  if  for  the  defendant,  another  way."  Here  there  is  no 
finding  in  the  alternative,  and  the  Court  has  nothing  upon  which  it  can  act. 
Denn  d.  Mellor  v.  Moore  (d)  shews,  that,  upon  the  reversal  of  a  judgment, 
the  Court  ought  to  give  the  same  judgment  that  ought  to  have  been  given  at 
first,  and  that  judgment  ought  to  be  sent  to  the  court  below.  Here  the 
judgment  has  been  reversed,  but  it  cannot  be  impUed  upon  the  &cts  or  the 
record,  that  the  judgment  ought  to  have  been  entered  for  the  plaintiff. 

Nor  has  the  Court  any  jurisdiction  to  make  the  rule  absolute  as  prayed.  In 
Tidd'g  Prac,  p.  1 188,  9th  ed.,  it  is  said,  "  On  a  writ  of  false  judgment  no  costs 
are  in  general  recoverable,  and  it  is,  therefore,  but  seldom  advisable  to  have 
recourse  to  this  remedy."  The  record  is  not  removed  from  the  court  below, 
and  if  a  verdict  can  be  entered  for  the  plaintiff  at  all,  it  must  be  done  there. 
There  is  only  a  transcript  of  the  proceedings  in  the  county  court  returned  into 
this  court. 

Stephen,  Serjt.,  control,  was  stopped. 

Tin  DAL,  C,  J. — It  appears  to  me,  upon  general  principles,  and  on  the  autho- 
rity of  Gildart  v.  Gladstone  (c),  that  the  Court  is  bound  to  give  judgment  on 
a  writ  of  false  judgment,  according  to  the  justice  of  the  case,  as  it  appears  on 
the  record.  This  was  an  action  of  debt  to  recover  \l.  I3s.,  and  the  defendant 
pleaded  to  all  the  demand,  except  1/.  12^.  5d,,  that  he  owed  nothing,  and  as 
to  that  sum,  a  tender ;  the  jury  have  found  that  the  defendant  owed  nothing 
beyond  1/.  12^.  5d,;  and,  on  the  second  issue,  there  is  a  special  verdict.  Tliat 
special  verdict  has  come  before  us  upon  a  writ  of  false  judgment,  and  we  were 
of  opinion,  that  no  tender  had  been  made.  But  it  is  objected,  that  the  Coort 
will  not  be  justified  in  directing  judgment  to  be  entered  up  for  the  sum  of 
1/.  I2s,  5d,,  because  the  jury  have  not»  n  terms,  found  it  to  be  due;  the 
answer  is,  that  this  was  not  necessary,  because,  if  no  tender  was  made,  the 
defendant  admitted,  on  the  record,  that  1/.  I2s,  5d.  was  the  sum  which  he 
owed;  that  being  so,  the  jury  had  nothing  before  them  upon  which  they 
could  exercise  their  discretion. 

In  strict  form,  the  jury  are  certainly  required  to  find  one  shilling,  as  nominal 
damages  for  the  detention  of  the  debt,  but  the  omission  may  be  aided  by  a 
relesse.—Bentham's  ca8e(/);  2  Roll.  Abr.  722,  C.  30. 

If  therefore,  the  plaintiff  will  now  release  the  nominal  damages,  a  perfect 
finding  by  the  jury  will  appear  on  the  record,  for  it  follows,  by  necessary 
intendment,  that  1/.  12^.  5d.  is  due  to  the  plaintiff. 

If  this  had  been  an  imperfect  verdict  on  a  plea  of  nil  debet  only,  the  cause 
must  have  been  sent  back  to  the  court  below;  but  as  1/.  12«.  5d,  appears  to 

(e)  12  East,  671.  (/)  1 1  Rep.  56  (a), 

(rf)  1  Boi.  &  P.  30. 
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be  due,  by  tiie  admission  of  the  defendant,  on  the  record,  I  am  of  opinion  the    Com,  Pkat, 
damages  being  released,  that  the  rule  should  be  made  absolute.  Fincu 

Park,  J. — I  am  of  the  same  opinion.  Bbook- 

Gaselks,  J. — ^The  record  is  perfect.  The  declaration  is  in  debt  for  1/.  13*., 
and  the  defendant  pleads  nil  debet  to  the  whole  demand,  except  1/.  12*.  5(/., 
and  as  to  that  sum,  a  tender.  The  jury  find,  as  to  all  beyond  1/.  12«.  bd,, 
that  the  plaintiiT  owes  nothing ;  and,  as  to  the  second  issue,  they  find  special 
facts,  which,  having  been  brought  before  this  Court,  have  been  held  not  to 
shew  a  legal  tender ;  therefore,  as  to  that  sum,  the  plaintiff  is  entitled  to  the 
judgment  of  the  Court.  The  only  point  upon  which  it  is  said  that  the  record 
ought  to  be  sent  down  again,  is,  that  the  usual  damages  of  one  shilling  ought 
to  have  been  found  by  the  jury;  but  I  agree  that  the  plaintiff  may  release 
those  damages. 

BosANQUBT,  J. — ^The  state  of  the  record  was  such  as  to  raise  the  question, 
whether  there  had  been  a  good  tender  in  law  of  1/.  12*.  5d;  that  sum  was 
admitted  to  be  due,  unless  the  tender  was  established.  The  facts  stated  did 
not  appear  to  us  to  prove  a  tender,  consequently,  the  judgment  must  be  for 
that  amount,  which  is  admitted  to  be  due  on  the  record. 

Butt  suggested,  that  the  rale  also  prayed  for  the  plaintiff's  costs  in  the  court 
hdow. 

TiNDAL,  C.  J. — ^The  role  must  be  absolute,  as  prayed  for.  The  parties 
must  use  their  own  discretion  about  the  costs. 

Rule  absolute. 


WjTT,  in  this  term,  obtained  a  rule  nisi  to  set  aside  an  execution  which  had     ^pr^  28^^ 

been  issued  in  the  above  case,  under  the  followmg  circumstances  : —  q^  ^  ^^^  ^^ 

The  plaintiff,  without  entering  any  incipitur  on  a  roll,  had  the  costs  taxed,  false  judgment 

on  the  above  rule,  and  the  amount  indorsed  on  the  back  of  it,  which  was  fCTior^urt.  a 

siffned  bv  the  prothonotary.    A  writ  of  fi.  fa.  was  then  obtained,  at  the  proper  fule  wai  made 
-  '  ,j,,  .       ^,rt»mi.  -ij  absoJute  to  en- 

omce,  to  recover  the  debt  and  costs,  amountmg  to  12/.    ine  nominal  damages  ter  upjudg- 

vere  not  released.      It  was  submitted,  that  the  proceeding  was  altogether  JJj^^njj^''  ^*^j 

irregular,  because,  if  the  plaintiff  had  intended  to  enforce  the  rule  of  court,  he  lo  imue  exccu. 

should  have  proceeded  by  an  attachment ;  and,  if  he  proceeded  on  the  judgment,  |JJ*^  'j^covered 

then  that  the  judgment  ought  to  have  been  regularly  signed.     The  judgment  with  comt,  to 

could  only  have  been  regularly  signed  for  the  debt,  1/.  12*.  5rf.;  for  as  no  da-  theproihono- 

mages  were  given  by  the  jury,  a  judgment  for  debt  and  costs  would  be  bad ;  »«y-    The 

and  had  the  plaintiff  signed  judgment  in  that  form,  it  would  have  been  error;  hit  costi  on  the 

and  this  was  an  attempt  to  obtain  indirectly  what  could  not  be  obtained  '"f*'"^J?*     . 

directly.  execution  :— 

Held,  that  the 
-^  proceeding  wae 

Stephen^  Seijt.,  shewed  cause. — ^If  it  were  necessary  to  enter  up  the  judg-  irregular,  as  no 

ment,  it  has  substantially  been  done ;  for  the  rule  of  court  orders,  that  judg-  i^f  *5.*"*  ^** 

ment  shall  be  entered  for  the  plaintiff,  for  the  debt  and  costs.     There  is 

nothing  in  the  form  of  the  rule  to  take  the  case  out  of  the  ordinary  practice, 

and.  after  a  verdict,  it  is  usual  to  sign  the  postea,  and  the  costs  are  then  taxed, 

and  execution  issues.     It  is  said*  in  Styles  (a),  "  Every  judgment  must  be 

(a)  PracticAl  Ref^ifter,  336. 
H  2 
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Com,  Pleas, 


FlKCH 

V. 

Bbook. 


matter  of  record,  but,  before  the  entry,  it  is  not  so;  tbe  signmg  of  the  judg- 
ment is  but  the  warrant  of  the  master  of  the  office  for  the  attorney  to  enter 
the  judgment  for  his  client."  In  the  present  case,  every  thing  was  done 
which  could  be  done,  under  the  circumstances  of  the  case.  {Tindal,  C.  J. — 
It  may  be  a  question,  whether  you  ought  not  to  have  proceeded  by  attach- 
ment. Vaughan,  J. — Butler  v.  Bulkeley  {h)  decides,  that  judgment  is  not 
final  until  the  amount  of  the  taxation  of  costs  is  inserted  in  the  allocatur.] 
Signing  a  judgment  is  only  the  leave  of  the  master  to  enter  up  the  judgment, 
and  that  execution  shall  issue ;  and  the  rule  of  court  which  was  obtained  in  this 
cause,  directs  that  the  judgment  shall  be  entered  up,  and  that  the  prothonotary 
should  tax  the  costs.  The  costs  have  been  taxed  on  the  back  of  the  rule  of 
court. 


Butt  was  stopped  by  the  court. 

Tindal,  C.  J. — ^This  case  has  already  been  before  the  Court,  and,  after 
hearing  the  parties,  we  were  of  opinion,  that  the  plaintiff  might  sign 
judgment  and  issue  execution ;  and  we  thereby  intended,  that  a  regular 
judgment  should  be  signed.  We  doubted  whether  the  plaintiff  was  entitled 
to  his  costs,  and  considered  that,  if  he  issued  his  execution  for  the  costs»  the 
defendant  would  then  have  an  opportunity  of  contesting  the  point.  But  the 
plaintiff,  instead  of  taking  the  usual  course,  merely  had  the  costs  taxed,  on  the 
back  of  the  rule,  and  then  issued  execution,  and  we  are  now  to  say,  whether 
this  is  a  regular  proceeding.  It  appears  to  me  to  be  irregular,  whether  it  is 
considered  as  a  proceeding  on  the  rule,  or  on  the  judgment  pronounced  for 
the  plaintiff.  As  a  proceeding  on  the  rule,  there  can  be  no  doubt ;  the  remedy 
upon  that  would  be  by  an  attachment.  Is  it  regular  on  the  judgment  ?  A 
writ  of  false  judgment  is  analogous  to  a  writ  of  error,  and  the  practice  on  a 
writ  of  error  is,  that  the  parties  should  tax  the  costs,  and  sign  judgment  in  the 
usual  manner.  But  nothing  of  that  sort  has  been  done,  and  it  would  be 
giving  a  most  unfair  advantage  to  the  plaintiff  if  we  did  not  discharge  this 
rule.  The  officers  of  the  court  certify  to  us,  that  judgment  is  not  considered 
to  be  signed  until  an  incipitur  is  first  entered  on  the  roll. 

Rule  discharged. 
(6)8B.  Moore,  104. 


April  Tl^h. 


Beasley  V.  Clark. 


In  trwpti*,  the  T^RESPASS  for  breaking  and  entering  two  closes,  called  the  Bottom  and 


rjua- 
tlfied  ihe  tren- 


the  Clays,  in  the  county  of  Lincoln,  and  breaking  the  gates  of  the  plaintiff, 
and  treading  down  and  spoiling  the  grass  and  herbage  in  the  said  closes,  and 
with  horses  and  carriages  spoiling  and  subverting  the  earth  and  soil  of  the 
said  closes,  &c. 

Pleas. — First,  not  guilty.  Second — ^And  for  a  further  plea  in  this  behalf, 
as  to  the  breaking  and  entering  the  said  closes  of  the  said  plaintiff,  in  the  said 
declaration  mentioned,  and  in  which,  &c.,  and  forcing  and  breaking  open. 


by  claim 
(htof 
way  as  having 
been  used,  of 
riKht,  and 
without  inter- 
ruptioo,  for 
forty  yean,  by 
tlie  occupiers 
of  his  farm. 

and  the  replication  traversed  the  plea  generally : — Heli^  that,  under  thin  isnue,  the  plaintiff  was 
entitled  to  shew  that  tlie  way  had  been  used  by  bin  permission,  and  that  he  had  receivrd  small 
paymenu  ss  an  acknowledgment ;  and  that  2  A:  3  W.  4,  c.  7K  s.  5,  which  requires,  that  any 
agreement  or  other  matter  not  inconsistent  with  tbe  simple  fact  of  enjoyment  should  be  specially 
pleaded,  was  riot  applicable  to  the  case. 
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breaking  to  pieces,  damaging,  and  spoiling  the  gates  of  the  said  plaintiff,  then     Com.  PUat, 
standing  and  being  in  the  said  closes  respectively,  and  the  locks,  staples,  and      b^eaile y 
hinges  affixed  to  the  said  gates;  breaking,  damaging,  and  spoiling,  and  taking  v. 

and  carrying  away  the  materials  of  the  said  gates,  locks,  staples,  and  hinges ;  ^"' 

and  with  feet  in  walking,  treading  down,  trampling  upon,  consmning,  and 
spoiling  the  grass  and  herbage  of  the  said  plaintiff,  then  growing  and  being 
in  the  said  closes  respectively ;  and  with  the  said  horses,  mares,  and  geldings, 
and  with  the  wheels  of  the  said  carts,  waggons,  and  carriages,  in  the  said 
declaration  mentioned,  crushing,  damaging,  and  spoiling  the  grass  and  her- 
ba^  then  growing  and  being  in  the  said  closes  respectively ;  and  with  the 
feet  of  the  said  horses,  mares,  and  geldings,  and  with  the  wheels  of  the  said 
carts*  waggons,  and  carriages,  tearing  up,  subverting,  damaging,  and  spoiling 
the  earth  and  soil  of  the  said  closes  respectively  ;    and  breaking  down,  pros- 
trating, and  destroying  part  of  the  hedges  and  fences  of  the  said  plaintiff,  in 
the  said  declaration  mentioned ;  he  the  said  defendant  saith,  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  because  he  says  that  he  the  said  defendant,  long  before  and  at  the  said 
several  times  when,  &c.,  was  and  still  is  the  lawful  occupier  of  a  certain  farm, 
called  Saint  Lambert* 8  Farm^  contiguous  and  next  adjoining  to  the  said  close, 
called  the  Bottom,  and  the  occupier  for  the  time  being  of  the  said  farm  of  the 
said  defendant,  for  and  during  the  full  period  of  twenty  years  and  upwards, 
next  before  the  first  of  the  said  several  times  when,  &c.,  and  from  the  com- 
mencement of  the  said  period  hitheito  have,  as  of  right,  had  and  used,  and 
have  been  accustomed  to  have  and  use,  without  interruption;    and  the  said 
defendant,  at  the  said  several  times  when,  &c.,  of  right,  ought  to  have  had 
and  used,  and  still  of  right  ought  to  have  and  use,  a  certain  way  for  himself 
and  themselves,  and  his  and  their  servants,  to  pass  and  repass  on  foot  and 
with  horses,  mares,  and  geldings,  and  with  carts,  waggons,  and  carriages,  to 
pass  and  repass  from  the  said  farm,  in  the  occupation  of  defendant,  unto,  into, 
through,  over,  and  along  a  certain  part  of  the  said  close  of  the  said  plaintiff, 
called  the  Bottom,  in  which,  &c.,  and  so  from  the  said  close,  called  the 
Bottom,  unto,  into,  through,  over,  and  along  a  certain  part  of  the  said  close, 
called  the  Clays,  in  which,  &c.,  and  from  the  said  close,  called  the  Ciays,  unto, 
into,  through,  over,  and  along  certain  other  lands,  towards  the  river  Wellam, 
in  the  county  aforesaid,  and  so  from  thence  back  again  unto,  into,  through, 
over,  and  along  the  said  part  of  the  said  dose,  called  the  Clays,  and  from  and 
out  of  the  said  close,  called  the  Clays,  unto,  into,  through,  over,  and  along 
the  said  part  of  the  said  close,  called  the  Bottom,  and  from  and  out  of  the  said 
close,  called  the  Bottom,  unto  and  into  the  said  farm  so  occupied  by  the  said 
defendant  as  foresaid,  at  all  times  of  the  year,  at  his  and  their  free  will  and 
pleasure,  as  to  the  said  farm  of  the  said  defendant,  with  the  appurtenances 
belonging  and  appertaining ;  and  the  said  defendant  being  so  possessed  of  his 
said  fann,  and  having  occasion  to  use  the  said  way,  did,  with  his  servants  and 
I     horses,  and  mares  and  geldings,  with  carts,  waggons,  and  carriages,  at  the 
I     said  several  times  when,  &c.,  pass  and  repass,  in,  by,  through,  and  along  the 
I     said  way  from  the  said  hrm  of  the  said  defendant,  unto,  into,  through,  over, 
and  along  the  said  part  of  the  said  close,  called  the  Bottom,  and  from  and  out 
of  the  said  dose,  called  the  Bottom,  unto,  into,  through,  over,  and  along  the 
fraid  part  of  the  said  dose,  called  the  Clays,  and  from  and  out  of  the  said  dose, 
called  the  Clays,  into,  through,  over,  and  along  the  said  other  lands,  towards 
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Com,  Pleas,  the  river  WeUam  aforesaid,  and  firom  thence  hack  again,  unto,  into,  throogh, 
B^2^y  over,  and  along  the  said  part  of  the  said  close,  called  the  Clays,  and  from  and 
o^^  ont  of  the  said  close,  called  the  Clays,  unto,  into,  through,  over,  and  along 
the  said  part  of  the  said  close,  called  the  Bottom,  and  from  and  out  of  the  said 
dose,  called  the  Bottom,  unto  and  into  the  said  farm  of  the  said  defendant, 
using  the  said  way  there  for  the  purposes  and  on  the  occasion  aforesaid,  as  he 
lawfully  might  for  the  cause  aforesaid;  and  in  so  doing  he,  the  said  de- 
fendant, with  his  feet  in  walking,  and  with  the  feet  of  horses,  mares,  and 
geldings,  and  the  wheels  of  carts,  waggons,  and  carriages,  unavoidably  a  little 
trod  down,  trampled  upon,  consumed,  crushed,  damaged,  and  spoiled  the 
grass  and  herbage  then  growing  and  being  in  the  said  closes  in  which,  &c., 
and  subverted,  damaged,  and  spoiled  the  soil  of  the  same  closes ;  and  because 
the  said  gates,  in  the  said  declaration  mentioned,  before  the  said  several 
times  when,  &c.,  had  been  wrongfully  locked,  fastened,  and  closed,  and  were 
then  standing  and  being  so  locked,  fastened,  and  closed,  in  and  across  the 
said  way,  and  obstructing  the  same,  so  that  without  a  little  forcing  and 
breaking  open,  breaking  to  pieces,  damaging,  and  spoiling  the  said  gates,  and 
the  locks,  staples,  and  hinges  thereof,  and  carrying  away  the  materials  thereof, 
and  a  little  damaging  the  hedges  and  fences  in  which  the  said  gates  were 
fixed,  the  said  defendant  could  not  then  by  himself  and  servants,  and  with  the 
said  horses,  mares,  geldings,  carts,  waggons,  and  other  carriages,  pass  and 
repass  along,  and  use  the  said  way  there,  as  he  ought  to  have  done ;  the  said 
defendant,  at  the  said  several  times  when,  &c.,  in  order  to  remove  the  said 
obstructiuii,  forced,  broke  open,  and  a  little  broke  to  pieces,  damaged,  and 
spoiled  the  said  gates,  in  the  said  declaration  mentioned,  and  the  locks, 
staples,  and  hinges  thereof,  broke,  damaged,  and  spoiled,  and  took  and  carried 
vhe  materialsr  aforesaid  to  a  small  and  convenient  distance,  and  there  left  the 
same  for  the  use  of  the  said  plaintiff,  doing  no  unnecessary  damage  to  the 
said  plaintiff  on  those  occasions,  which  are  the  same  supposed  trespasses  in 
the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff 
hath  above  thereof  complained  against  him  the  said  defendant;  and  this  he  the 
said  defendant  is  ready  to  verify ;  wherefore  he  prays  judgment,  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  &C, 

The  third  plea  was  in  all  respects  similar  to  the  second,  except  that  it 
claimed  a  right  for  forty  years  instead  of  twenty  years. 

Replication, — ^To  the  first  plea,  similiter;  and  the  said  plaintiff,  as  to  the 
said  plea  of  the  said  defendant  by  him,  secondly,  above  pleaded,  as  to  the  said 
several  trespasses  in  the  introductory  part  of  that  plea  mentioned,  and  therein 
attempted  to  be  justified,  saith,  that  true  it  is  that  the  said  defendant,  before 
and  at  the  several  times  when,  &c.,  was  and  still  is  the  lawful  occupier  of  the 
said  farm,  called  Saint  Lamherfs  Farm,  contiguous  and  next  adjoining  to  the 
said  close,  called  the  Bottom ;  yet  the  said  plaintiff  saith,  that  the  occupiers 
for  the  time  being  of  the  said  farm  of  the  said  defendant,  for  and  during  the 
fiiU  period  of  twenty  years  and  upwards,  next  before  the  first  of  the  said 
several  times  when,  &c.,  and  from  the  commencement  of  the  said  period 
nitherto,  have  not,  as  of  right,  had  and  used  and  been  accustomed  to  have 
and  use  without  interruption,  and  the  said  defendant,  at  the  said  several 
times  when,  &c.,  of  right  ought  not  to  have  had  and  used,  nor  still,  of  right, 
ought  to  have  and  use  a  certain  way  for  himself  and  themselves,  and  his  and 


V, 

Clark. 


EASTER  TERM,  1836.  103 

their  BervBnts,  to  pass  and  repass  on  foot,  and  with  horses,  mares,  geldings.  Com,  Pktu. 
and  with  carts,  waggons,  and  carriages,  to  pass  and  repass  from  the  said  BeTslet 
farm,  in  the  occupation  of  defendant,  unto,  into,  through,  over,  and  along  a 
certain  part  of  the  said  close  of  the  said  plaintiff,  called  the  Bottom,  in  which, 
&c.,  and  so  from  the  said  dose,  called  the  Bottom,  unto,  into,  through,  over, 
and  along  a  certain  part  of  the  said  close,  called  the  Clays,  in  which,  &c.,  and 
from  the  said  close,  called  the  Clays,  into,  through,  over,  and  along  certain 
other  lands,  towards  the  river  Wellam,  in  the  county  aforesaid,  and  so  from 
thence  back  again,  into,  through,  over,  and  along  the  said  part  of  the  said 
close,  called  the  Clays,  and  from  and  out  of  the  said  close,  called  the  Clays, 
unto,  into,  through,  over,  and  along  l^e  said  dose,  called  the  Bottom,  and 
from  and  out  of  the  said  dose,  called  the  Bottom,  unto  and  into  the  said  farm 
so  occupied  by  the  said  defendant,  at  all  times  of  the  year,  at  his  and  their  free 
will  and  pleasure,  as  to  the  said  farm  of  the  said  defendant,  with  the  appur- 
tenances belonging  and  appertaining,  in  manner  and  form  as  in  the  said 
second  plea  alleged,  but,  on  the  contrary  thereof,  he  the  said  plaintiff  saith, 
that  the  occupier  for  the  time  being  of  the  said  farm  of  the  said  defendant,  for 
and  during  a  long  space  of  time,  to  wit,  for  and  during  the  said  fall  period  of 
twenty  years  and  upwards,  next  before  the  first  of  the  said  several  times 
when,  &c.,  when  and  as  they  have  from  time  to  time  had  and  used  the  said 
supposed  way  for  themsdves  and  their  servants  to  pass  and  repass  on  foot  and 
with  horses,  mares,  gddings,  and  with  carts,  waggons,  and  carriages,  in, 
by,  through,  and  along  the  said  supposed  way,  did  so  from  time  to  time  have 
and  use  the  same  supposed  way,  by  the  leave,  licence,  sufferance,  and  peimis- 
»0Q  of  the  occupiers  for  the  time  being  of  the  said  two  closes  of  the  said 
pl^tiff,  called  the  Clays  and  the  Bottom,  to  the  occupier  for  the  time  being 
of  the  said  farm  of  the  said  defendant,  from  time  to  time  first  given  and 
granted  in  that  behalf.  And  this  he,  the  said  defendant,  was  ready  to  verify, 
&c. 

And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  him, 
thirdly,  above  pleaded,  as  to  the  said  several  trespasses  in  the  introductory 
part  of  that  plea  mentioned,  and  therein  attempted  to  be  justified,  saith,  that 
the  occupiers  for  the  time  being  of  the  said  farm  of  the  said  defendant,  for 
and  during  the  full  period  of  forty  years  and  upwards,  next  before  the  first  of 
the  aaid  several  times  when,  &c.,  and  from  the  commencement  of  the  said 
period  hitherto,  have  not,  as  of  right,  had  and  used,  nor  have  been  accustomed 
to  have  and  use  without  interruption ;  and  the  said  defendant,  or  such  occu- 
piers, at  the  several  times  when,  &c.,  ought  not,  of  right,  to  have  had  and  used, 
nor  still,  of  right,  ought  to  have  and  use,  a  certain  way  for  himself  and  them- 
^Ives,  and  his  and  their  servants  to  pass  and  repass,  on  foot  and  with  horses, 
&c.;  traversing  the  plea  modo  etformd,  and  concluding  to  the  country. 

Rejoinder. — ^To  the  replication  to  the  second  plea;  that  the  occupiers  for 
the  time  being  of  the  said  farm  of  the  said  defendant,  in  the  said  second  plea 
mentioned,  did  not  have  or  use  the  said  way,  in  the  said  replication  to  the 
said  second  plea  mentioned,  by  such  leave,  hcence,  sufferance,  or  permission 
as  in  the  ssud  replication  to  the  said  second  plea  alleged. — Conclusion  to  the 
country,  and  issue  joined  thereon. 
To  the  replication  to  the  third  plea,  similiter. 

At  the  trial,  before  Gaselee,  J.,  at  the  last  Lincoln  assizes,  it  was  in  evi- 
dence, that  within  twenty  years  before  the  commencement  of  the  action,  appli- 
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Com,  Pleat,  cations  had  been  made  by  the  occupiers  of  the  defendant's  close,  to  the 
BcAsLET  pl^ntiff*  for  permission  to  pass  over  the  road  in  question,  and  that  parol  leave 
had  been  given,  upon  the  payment  of  a  small  sum  as  an  acknowledgment  of 
the  plaintiff's  right.  The  learned  judge  told  the  jury,  that  if  they  were 
satisfied  that  leave  had  been  asked,  and  the  acknowledgments  paid,  in  the 
manner  stated,  that  then  the  plaintiff  was  entitled  to  recover  on  all  the  issues, 
inasmuch  as  it  shewed  that  the  road  had  not  been  enjoyed  as  a  matter  of 
right,  without  interruption.  The  jury  found  for  the  plaintiff,  on  all  the 
issues,  damages  onefartMng, 

Goulbum,  Seijt.,  obtained  a  rule  nisi  for  a  new  trial,  upon  the  gronnd  that 
the  verdict  was  against  evidence,  and  for  misdirection  by  the  learned  judge. 
He  objected,  that  imder  the  issue  raised  on  the  third  plea,  the  evidence  of  the 
user  of  the  road  by  the  permission  of  the  plaintiff,  was  inadmissible,  inasmuch 
as  sec.  5  of  stat.  3  &  4  W.  4,  c.  71,  required  that  such  an  answer  should 
be  specially  pleaded. 

Adams,  Seijt.,  and  Humfrey  shewed  cause. — ^The  evidence  was  properly 
received.  The  fifth  section  of  the  statute  is  not  appUcable  to  this  case,  for 
the  evidence  which  was  given  was  not  inconsistent  vnth  the  simple  fiact  of 
enjoyment  by  the  defendant.  In  Monmouthshire  Canal  Co.  v.  Harford  (b),  the 
pleadings  on  the  fourteenth  issue  were  similar  to  these,  except  that  it  arose 
on  a  claim  of  enjoyment  for  twenty  years,  and  it  was  there  held,  that  the 
party  was  bound  to  shew  an  uninterrupted  enjoyment,  as  of  right,  during  the 
whole  period  of  twenty  years,  and  that  the  plaintiffs  might  prove  applicatioDS 
made  to  them  for  leave  to  use  the  road,  without  specially  replying  such 
licence  under  the  fifth  section  of  the  statute.  Parke,  B.,  said,  "The  question 
on  this  issue  is,  whether  the  occupiers  of  the  closes  have  had  the  use  and  en- 
joyment of  them  for  twenty  years,  as  of  right,  and  without  intemipti^Hi. 
They  must,  therefore,  shew  the  simple  fact  of  uninterrupted  enjoyment,  'as 
of  right,*  for  the  full  period  of  twenty  years.  Any  interruption  of  that  enjoy- 
ment, as,  for  instance,  enjo3anent  for  alternate  weeks  only,  would  be  evidence 
to  disprove  the  plea.  If  leave  was  asked  on  every  occasion,  the  enjoyment, 
•  as  of  right,'  by  the  occupier,  is  at  an  end,  as  is  its  continuity.  In  Bright  v. 
Walker,  4  Tjrr.  502,  it  was  held,  that  in  order  to  establish  a  right  of  way 
within  sec.  2  of  2  &  3  W.  4,  c.  71,  it  must  be  proved  that  the  claimant  had 
enjoyed  it  for  the  period  of  twenty  years, '  and  as  of  right;'  and  that  it  may  be 
defeated  by  proof  of  a  grant  or  licence,  written  or  parol,  for  a  limited  period' 
comprising  the  whole  or  part  of  the  twenty  years."  Therefore,  this  authority 
is  conclusive  to  shew  that  the  evidence  was  properly  received.  The  fifth  section 
requires,  that  if  the  other  party  shall  intend  to  rely  on  *'  any  proviso,  agree- 
ment, or  other  matter  hereinbefore  mentioned,"  it  shall  be  specially  pleaded;  but 
those  words  have  reference  to  any  consent  or  agreement  which  might  be  made 
by  deed  or  writing,  as  set  forth  in  the  second  section.  And  it  would  be 
inconsistent  if,  upon  this  evidence,  a  verdict  were  entered  for  the  plaintiff  on 
the  second  issue,  and  for  the  defendant  on  the  third. 

Crowder,  amicus  curia,  mentioned,  that  a  similar  question  to  the  present 

(A)  6  Tyrwhitt,  68 ;  1  Cr.,  M.,  k  Roscoe,  614. 
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Lad  been  raised  in  IteUe  v.  Brown,  in  the  Kinir'»  Bench,  and  that  it  had  been     ^<"'-  '"''*»• 
reserved  for  further  consideration  (c) .  Be  as  l  k  y 


Govlbum,  Setjt.,  and^mo^,  in  support  of  the  rule. — ^The  statute  was  passed 
for  the  purpose  of  getting  rid  of  such  loose  and  untangihle  evidence  as  was  re- 
ceived in  this  case;  and  the  object  of  the^M  section  was  to  compel  the  party 
relying  on  such  evidence  to  plead  it  specially.  The  words  "  actually  enjoyed 
by  any  persons  claiming  right  thereto,  without  interruption,"  which  are  used 
in  the  second  section,  have  reference  to  a  claim  by  any  suit  or  action,  as  men- 
tioned in  the  fourth  section.  [Tindal,  C.  J.— Hie  evidence  is  set  up  to  negative 
the  allegation  in  the  plea.]  The  term  actually  enjoyed,  means  the  simple  fact 
of  enjoyment,  without  any  claim  by  any  action  or  suit.  Suppose  an  enjoyment 
without  evidence  of  permission  for  twenty  years,  as  in  this  case,  and  then  a 
permission  gpranted,  such  permission  could  only  affect  the  former  period,  as 
being  evidence  of  an  original  permission,  which  must  be  proved  to  be  by  deed 
or  writing.  As  the  case  is  put  on  the  other  side,  if  there  were  a  parol  per- 
mission at  the  commencement  of  the  forty  years,  then  there  would  be  no 
claiming  as  of  right.  But  the  meaning  of  the  expression  "  of  right,"  means  of 
right,  as  constituted  by  the  act,  and  does  not  necessarily  mean  under  a  claim 
of  title.  In  Bright  v.  Walker  (d),  the  defendant  pleaded  the  general  issue,  and 
the  plaintiff  was  bound  to  prove  the  declaration,  and  that  was  an  action  on  the 
case,  and  not  an  action  of  trespass.  The  opinions  expressed  by  the  judges  in 
Monmouth  Canal  Company  v.  Harford  (e)  were  given  during  the  argument 
of  coonsel,  and  the  judgment  of  the  Court  was  finally  given  on  another  point. 

Cur.  adv.  vult. 

Tindal,  C.  J. — (After  stating  the  pleadings  in  the  cause.)  The  question 
comes  before  us  on  a  motion  to  set  aside  the  verdict,  as  well  upon  the  ground 
of  misdirection,  as  also  that  it  is  against  the  weight  of  the  evidence.  The  mis- 
direction complained  of  is,  that  the  learned  judge,  upon  the  issue  raised  on  the 
last  plea,  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  if  they  believed 
the  evidence  that  a  former  occupier  of  the  defendant's  farm  had  applied  for  and 
obtained  leave  to  use  the  way  in  question,  and  that  he  had  paid  an  acknow- 
ledgment for  such  user ;  it  being  contended,  on  the  part  of  the  defendant,  that 
if  8Qch  evidence  was  admissible  at  all  under  the  fifth  section  of  the  stat.  2  &  3 
W.  4,  c.  71,  at  all  events  it  was  not  admissible  under  a  traverse  of  the  user  for 
forty  years,  but  that  the  plaintiff  ought  to  have  replied  that  the  way  was  used 
hy  leave  and  license,  as  he  had  done  to  the  plea  which  claims  the  way  for 
twenty  years.  This  objection,  on  the  part  of  the  defendant,  rests  on  the  fifth 
section  of  the  act  above  referred  to,  by  which  it  is  enacted,  "  that  if  the  other 
party  intends  to  rely  on  any  cause  or  matter  of  fact  or  of  law,  not  inconsistent 
with  the  simple  fact  of  enjoyment,  the  same  shall  be,  specially  alleged  and  set 
forth  in  answer  to  the  allegation  of  the  party  claiming,  and  shall  not  be  re- 
ceived in  evidence  on  any  general  traverse  or  denial  of  such  allegation."  The 
question,  therefore,  turns  upon  the  construction  and  meaning  of  this  clause, 
whether  by  the  expression  that  any  matter  must  be  pleaded,  which  is  "  not 
inconsistent  with  the  simple  fiujt  of  enjoyment,"  the  legislature  intended  to 
compel  the  plaintiff  to  reply,  in  all  cases,  the  special  facts  and  circumstances, 

(0  ThU  case  is  now  reported,  1  Har.  k         (d\  I  Cr.  M.  &  R.  211. 
Well.  769.  {e)  1  Cr,  M.  «(  R»  614. 


C(.ABK. 


Clabx. 
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Com.  Pleat,  which  show  the  way  was  not  used  iinder  a  claim  of  right,  or  whether  it  only 
B EASILY  roeant  to  compel  the  plaintiff  to  reply  all  collateral  matters,  which  may  defeat 
the  right  of  way-  And  whatever  might  have  heen  omr  opinion,  if  the  matte- 
had  heen  res  Integra,  we  think  the  interpretation  which  has  heen  put  upon  tliis 
clause  hy  the  Court  of  King's  Bench,  in  the  recent  case  of  Tickell  v.  Brown{a), 
may  be  held  to  be  the  construction  to  be  put  upon  the  statute,  and  according 
to  that  construction,  we  hold  that  under  a  plea  denying  that  the  defendant  had 
used  the  way  for  forty  years  as  of  right,  and  without  interruption,  the  plaintiff 
is  at  hberty  to  show  the  character  and  description  of  the  user  and  enjoyment 
of  the  way  during  any  part  of  the  time,  as  that  it  was  used  by  stealth,  or  in 
the  absence  of  the  occupier  of  the  close,  and  without  his  knowledge,  or  that  it 
was  merely  a  precarious  enjo3naient  by  leave  and  hcense,  or  any  other  circum- 
stances which  negative  that  it  is  an  user  or  enjoyment  under  a  claim  of  right ; 
the  words  of  the  fifth  section  "  not  inconsistent  with  the  simple  fact  of  enjoy- 
ment," being  referable,  as  we  understand  the  statute,  to  the  &ct  of  enjoyment 
as  before  stated  in  the  act,  viz.  an  enjoyment  claimed  and  exercised  "as of 
right."  The  case  of  the  Montnouthshire  Canal  Company  v.  Harford  and  others, 
in  the  Coiut  of  Exchequer,  is  another  authority  for  the  same  construction  of  the 
act.  We  therefore  think  the  evidence  objected  to  was  admissible  under  the  tra- 
verse of  the  last  plea;  and  it  would  certainly  be  extremely  inconsistent  if  the  de- 
fendant should  be  allowed  to  insist  upon  a  verdict  in  his  favour  for  the  right  of 
way,  when  claimed  by  him  as  of  right,  and  without  interruption,  for  the  last 
forty  years,  whilst  upon  the  same  record,  the  plaintiff  should  be  allowed  to  re- 
tain the  verdict  in  his  favour  upon  the  issue  raised  in  the  second  plea, 
establishing  the  same  way  to  have  been  used  for  the  last  twenty  years,  by  the 
leave  and  license  of  the  plaintiff.  Upon  the  other  ground  of  objection,  that 
the  verdict  is  against  evidence,  we  can  only  observe,  there  was  evidence  on 
both  sides  for  the  consideration  of  the  jury,  and  we  cannot  so  clearly  see  that 
it  preponderated  in  favour  of  the  defendant,  as  to  induce  us  to  disturb  the 
verdict. 

Rule  dischai^ged. 
(a)  1  Har.  k  Wol.  769. 


JprU  28M. 


Lyng  V.  Sutton. 


Where  a  cauw     llf'ANSEL  had  obtained  a  rule  nisi  for  the  defendant,  to  set  aside  an  award, 
fn  difference*"  ^P*^^  ^^  ground  that  the  arbitrator  had  not  decided  on  a  chancery  suit, 

are  referred  by  which  was  pending,  although  it  was  part  of  the  matter  submitted  to  him. 

an  order  at  nisi 

priut,  an  ap- 

plication  to  net        /.  Manning,  shewed  cause. — ^This  cause,  and  all  matters  in  difference,  were 

ahould  be*made  referred  to  the  arbitrator,  by  an  order  at  nisi  prius,  and  he  directed  a  verdict 

within  the  first    to  be  entered  for  the  plaintiff  for  30/.     The  award  was  made  on  the  23rd  of 

the'eirnfol-       December,  1835,  and  on  the  4th  of  January,  the  defendant's  attorney  adopted 

lowing  the         j^,  by  paying  a  moiety  of  the  arbitrator's  fees.     Hilary  Term  commenced  on 

the  11th  of  January,  and  this  rule  was  not  obtained  until  the  1st  of  Febrmary, 

which  is  too  late,  as  it  ought  to  have  been  made  within  the  first  four  days  of 

the  term.     Borrowdale  v.  Hitchener{a). 

(a)  3  Bos.  &  P.  244;  and  see  Tlmcslhom  v.  Jtnnld,  6  B.  &  Cress.  629;  and  Keanard  v. 
Harris,  2  B.  &  Cre&s.  801 . 
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Mansel,  contrSt. — If  the  Court  refused  to  exercise  an  eqmtable  jurisdiction,     Com.  Pleas. 
the  defendant  will  sustain  a  hardship. 


Ltmo 

V. 

TiNDAL,  C.  J.— The  application  ought  to  have  been  made  within  the  first       Suttox. 
four  days  of  the  term. 

Park,  J. — ^I  am  of  the  same  opinion.     I  think  we  ought  to  be  very  careful 
how  we  relax  our  rules.     Hard  cases  make  bad  law. 


Vaughan,  J.,  and  Bosanquet,  J.,  agreed. 


HoppEL  r.  Leigh. 


Rule  discharged. 


HTHIS  was  an  action  of  covenant  for  not  repairine:  premises,  and  judgment  ^'^«I[fJ.«" 

havmg  been  suffered  to  go  by  default*  a  wnt  of  mqmiy  was  held  before  the  awarded  u>  ihe 
sheriff,  and  the  damages  were  assessed  at  13/.  The  prothonotary  taxed  the  P'**"".?*»  ®".* 
plaintiff's  costs,  in  pursuance  of  the  reduced  scale,  which  was  promulgated  by  in  an  action  of 
the  courts  of  common  law,  on  the  15th  of  March,  1834.  Jhrpro"hon!i? 

ury  uied  the 
Hoggins  moved  that  the  prothonotary  should  be  directed  to  revise  his  taxa-  ^/jJi  k^i"* 
tion.  The  rule  only  refers  to  "  all  actions  of  assumpsit,  debt,  or  covenant,  where  »cale,  nromul. 
the  sum  recovered,  or  paid  into  court,  and  accepted  by  the  plaintiff,  in  satisfac-  55arcA,  1834 
tion  of  his  demand,  or  agreed  to  be  paid  on  the  settlement  of  the  action,  shall  the  Court  re- 
not  exceed  20/."     It  is  not,  therefore,  applicable  to  such  a  case  as  the  present,  fere  with  the  ~ 
and  if  the  rule  does  not  apply,  then  by  the  former  practice  the  costs  would  be  «*x»tM>n« 
allowed  on  a  higher  scale. 

TiNDAL,  C.  J.,  after  consulting  the  prothonotary. — We  are  informed  that, 
since  the  rule  has  been  promulgated,  the  practice  has  been,  when  less  than  20/. 
damages  are  assessed  on  a  writ  of  inquiry,  to  tax  the  costs  according  to  the 
lower  scale. 

The  other  judges  concurred. 

Rule  refused. 


Harrison  v.  Payne. 


May  2nd. 


TN  this  action,  the  plsuntiff  had  sued  the  defendant  for  money  had  and  Whereadefen. 

received  to  the  plaintiff's  use;  the  defendant  obtained  a  rule  nisi,  under  the  J'JJje^^uidiS'lhe 

Interpleader  Act.  upon  an  a'iidavit,  which  stated  that  he  had  received  a  joint  Interpleader 

authority  from  the  plaintiff  and  one  Robey,  to  collect  the  rents  of  certain  iJ,"g^^"on*hat 

houses,  and  that  he  anticipated  if  he  paid  over  this  money,  to  recover  which  » third  party 

this  action  was  brought,  he  should  afterwards  be  sued  by  Robeg  for  the  amount  in  his 

amount.  handi,  for 

which  he  was 
■ued.  and  it 
Atcherleg,  Seijt.,  shewed  cause  for  the  plaintiff,  upon  an  affidavit,  which  afterwards 

disclosed  that  the  defendant  had  asked  the  plaintiff  for  time  to  pay  the  debt  JhJl^Jhe  defen- 

upon  the  security  of  a  bill  of  exchange.  ?*"*  ***<*  "** . 

tha>  he  should  be  sued  by  the  third  party,  the  Court  discharged  the  rule  with  costs. 
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Com^Pleas.         Tal/ourd,  Seijt.,  appeared  for  Robey.— The  affidavits  shewed  that  22o&y to 
HAnRisoN     originally  the  lessee  of  the  premises  under  the  plaintiff,  hut  that  an  anthoritr 
»•  was  given  to  the  plaintiff  by  Robey  to  recover  the  money  in  the  hands  of  th« 

defendant,  and  that  a  verbal  notice  was  also  given,  by  Robey,  to  the  defen- 
dant, before  the  action  was  brought,  requiring  him  to  pay  the  plaintiff. 

Mansel,  in  support  of  the  rule,  contended  that  the  rents  belonged  to  Rohefj, 
and  had  been  collected  by  his  authority ;  and  that  it  appeared  on  the  affidavits 
that  he  had  refused  to  give  the  defendant  an  authority  in  writing,  to  pay  the 
money  to  the  plaintiff. 

TiNDAL,  C.  J. — ^The  defendant  has  received  a  verbal  notice  to  pay  the 
money  to  the  plaintiff,  and  he  had  no  just  expectation  that  he  would  be  sued 
by  Robey,     The  rule  must  be  discharged,  and  with  costs. 

Park,  J.,  Vaughan,  J.,  and  Bosanqukt,  J.,  concurred. 

Rule  discharged,  with  costs. 


May  7M. 


Foot,  demandant,  v.  Shehiff,  tenant. 


yvhen^grand  ^HE  tenant  had  obtained  an  order  in  the  Court  of  Chancery  to  set  aside  the 
alideTor  ine-  ^"^^  ®^  riglit,  and  subsequent  proceedings  in  this  cause,  for  irregularity  (a); 

Kularity,  the  and  a  grand  cape  having  been  issued  against  the  tenant  for  not  appearing  to 

to  make  the  the  summons,    a  rule  was  obtained  to  set  the  grand    cape  aside,   for  ir- 

rule  absolute  regularity,  with  costs. 

Bompas,  Seijt.,  shewed  cause. — ^As  the  former  proceedings  have  been  set 
aside  in  the  Court  of  Chancery,  it  is  admitted  that  this  rule  must  be  made  ab- 
solute, except  as  to  the  costs.  It  is  not  usual  to  gprant  costs  to  either  party  in 
real  actions,  and  here  the  demandant  would  have  been  out  of  court,  if  he  had 
not  issued  the  grand  cape,  as  the  tenant  did  not  appear. 

Biggs  Andrews,  contriL. — Interlocutory  costs  are  allowed  in  real  actions,  and 
as  the  irregularity  is  admitted,  the  usual  rule  ought  to  be  observed. 

Tin  DAL,  C.  J. — ^The  ultimate  costs  of  a  real  action  are  not  allowed,  but  the 
Court  will  exercise  their  discretion  as  to  interlocutory  costs.  The  tenant  has 
very  properly  set  the  grand  cape  aside,  for  the  purpose  of  freeing  his  title,  but 
this  is  not  a  case  where  costs  ought  to  be  given. 

Park,  J.,  Vaughan,  J.,  and  Bosanqubt,  J.,  concurred. 

Rule  accordingly. 

{a,  See  Foot  v.  Sherif,  1  Hodg^es,  412. 
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Com.  Pfeat, 

Smith  r.  Gainsfoud. 

May  Hfh. 

A  SSUMPSIT  to  recover  3/.  3*.  for  work  and  labour  by  the  plaintiff,  as  a  do-  ^  domntie 

mestic  servant  to  the  defendant,  and  on  an  account  stated.  hired  at  twelve 

Pleas, — First,  to  the  whole  demand,  except  2/.  2s.  non-assumpsit.    Secondly,  ^^^  *  ?***"■» 

as  to  2/.  2s,  parcel,  &c.,  a  tender.     And  thirdly,  as  to  1/.  1^.  parcel,  &c.,  that  had  served 

the  plaintiff  was  engaged  as  a  servant  to  the  defendant,  at  the  yearly  wages  of  |UJJJih;i'*  ct 

12/.  I2s, ;  that  during  the  said  service  she  conducted  herself  so  improperly,  that  mistre^n  lent 

the  defendant  discharged  her  for  misconduct;  and  that  the  said  sum  of  1/.  Is.  ora'charee'of 

accrued  due  after  the  plaintiff  had  been  to  discharged.  The  plaintiff  took  issue  'clon^ ;  nhe 

on  the  first  and  second  pleas,  and  replied  de  injurid  to  the  third  plea.     At  the  priaon  udiU 

trial,  before  the  under-sheriff  ai Middlesex,  it  was  in  evidence,  that  the  plaintiff   .    ^"y  *{*"^' 

entered  into  the  service  of  the  defendant,  as  cook,  on  the  18th  or  19th  of  of  two  monthn* 

November,  1835,  at  the  yearly  wages  of  12/.  12<r.;  that  she  remained  in  ser-  Jh7r*^*u7edto 

vice  until  the  15th  of  January,  when  she  was  sent  to  prison,  under  a  charge  of  her  niiatrena** 

being  concerned  in  the  robbery  of  some  plate,  which  had  been  taken  away  from  J^^ll^  ^^ 

the  defendant's  house.     On  the  20th  of  January,  the  plaintiff  having  been  clothea,  the 

brought  before  a  magistrate,  was  discharged  out  of  custody,  and  no  further  feiomTnot 

proceedings  were  taken;  and  on  the  22nd  oi  January,  she  returned  to  the  de-  *>*>"«  fiitther 

fcndant's  house,  and  took  away  her  clothes.     A  tender  of  2/.  2s.  was  then  Hfld.  that' the 

made  to  her  in  |iayment  of  her  wages,  which  she  refused,  contending  that  she  *"T5!!i7**h 

was  entitled  to  three  months'  wages.     The  jury  found  the  first  and  last  issues  montha^wagea, 

in  favour  of  the  plaintiff,  with  1/.  1*.  damages,  and  the  second  issue  for  the  ^i^^^^^ 

defendant.  count  for  work 

and  labour. 

C.  Jones  moved  for  a  new  trial,  or  to  enter  a  verdict  for  the  defendant  on  all 
the  issues,  upon  the  ground  that  the  plaintiff  was  not  entitled  to  recover  for 
the  three  months'  service,  and  that,  at  all  events,  the  contract  ought  to  have 
been  specially  stated  in  the  declaration. 

Byles  shewed  cause. — The  plaintiff  is  entitled  to  retain  the  verdict  on 
these  issues.  The  work  and  labour  was,  in  fiact,  actually  performed,  and  the 
indebitatus  count  is  therefore  sufficient.  In  GandeU  v.  Pontigny{a),  where  a 
servant  was  hired  by  the  quarter,  and  the  master  discharged  him  in  the  middle 
of  a  quarter,  without  a  sufficient  cause,  it  was  held  that  the  servant  was 
entitled  to  recover  a  quarter's  wages,  under  an  indebitatus  count  for  work  and 
labour.  Here  the  third  month's  service  was  entered  upon;  and  the  plaintiff 
was  entitled  to  recover  for  the  whole  month,  Collins  v.  Price  (b).  The  plain- 
tiff's clothes  were  not  removed  until  after  the  commencement  of  the  third 
month,  and  the  relation  of  master  and  servant  was  then  in  existence. 

Jones  in  support  of  the  rule,  contended  that  by  sending  the  plaintiff  to 
prison,  under  a  charge  of  felony,  the  defendant  had  adopted  the  strongest 
possible  mode  of  discharging  her  from  his  service,  and  that  the  discharge 
having  taken  place  before  the  expbration  of  the  second  month,  the  plaintiff 

(a)  4  Camp.  N.  P.  C.  375;  S.  C.  1  SUrk.  (b)  2  M.  &  P.  233. 

N.  P.  198. 
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Com,   Pleat. 


Smith 

V. 

GAINSFOaD. 


could  have  no  claim  for  more  than  two  months'  wages.  In  support  of  the  ob- 
jection, that  the  contract  ought  to  have  heeu  specially  set  out  in  the  declara- 
tion, he  cited  Archard  v.  Homor{c),  and  Hulle  v.  Heightman{d), 

TiNDAL,  C.  J. — It  appears  to  me,  that  sending  the  plaintiff  to  prison,  under 
a  charge  of  felony,  was  not  of  itself  a  dissolution  of  the  contract     The  plain- 
tiff's clothes  remained  at  the  defendant's  house,  and  she  returned  to  fetch 
,them  away,  whilst  the  relation  of  master  and   servant   still   existed;  the 
plaintiff  is  entitled  to  recover  for  the  third  month's  wages. 

Park,  J. — I  am  of  the  same  opinion;   the  case  is  precisely  within  the 
principle  of  Gandell  v.  Powtignyie). 

Vaughan,  J  ,  concurred. 

BosANQusT,  J. — ^The  sending  the  plaintiff  to  prison  was,  under  the  circum- 
stances, as  if  the  defendant  had  locked  her  up  in  his  own  house. 

Rule  discharged. 


(c)  3  Car.  &  P.  349. 
{d)  2Ea8til45. 


(e)  4  Camp.  N.  P.  C.  375 ;  I  Stark.  N.P. 
C.  198. 


Ckofts  v.  Peach  and  an'. 


May  9/A. 

In  mn  action 
for  the  infringe- 
ment of 
patent,  the 
plaintiff*  will 
not  be  com- 
pelled to  pro- 
duce a  iipeci. 
men  of  the 
patent  articles, 
to  enable  the 
defendant  to 
prepare  his 
defence  to  the 
action. 


^HIS  was  an  action  brought  against  the  defendant,  for  an  infringement  of 
the  plaintiff's  patent  for  making  lace  by  machinery. 
Wightman  applied  for  an  order  to  compel  the  plaintiff  to  produce  to  the  de- 
fendant a  specimen  of  the  patent  lace  which  was  produced  by  the  plaintiff's 
machinery.  The  5  &  6  W.  4,  c.  83,  was  passed  for  the  purpose  of  giving 
certain  privileges  to  patentees,  and  by  section  5,  the  defendant  is  required  to 
give  the  plaintiff  notice  of  the  objections  on  which  he  intends  to  rely  at  the 
trial  of  the  action.  It  may  be  necessary  for  the  defendants  to  prove  at  the 
trial,  that  the  plaintiff's  invention  is  not  new,  and  unless  they  are  furnished 
with  a  specimen  of  the  lace,  it  will  be  difficult  to  obtain  the  necessary  evidence. 
The  specification  was  not  filed  until  September,  1835,  so  that  the  article  is  not 
commonly  known* 

TiNDAL,  C.  J. — ^The  effect  of  this  application  is  to  ascertain  the  evidence 
which  the  plaintiff  will  produce  at  the  trial.  The  defendants  may  plead  that 
the  invention  is  not  new,  if  that  is  the  fact.  Tlie  specification  gives  the 
necessary  information. 


Park,  J.,  Vaughan,  J.,  and  Bosaniiust,  J.,  concurred. 


Rule  refused. 
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Com.  Pieat. 

Drain  v.  Thompson. 

April  \fkh. 

T'HEOBALD  moved  for  leave  to  enter  up  judgment  on  an  old  warrant  of  A  motion  to 

attorney,  upon  an  affidavit  which  stated  that  the  defendant  was  seen  alive  J|^J*^  on'^a  ***" 

on  the  9th  oi  April.     He  cited  Cockman  v.  HeUyer{a),  warrant  of  at- 

torney,  was 
granted  where 
Fer  Curiam, — (Park,  J.,  and  Vaughan,  J.) — ^That  is  sufficient.  «e  defendant 

wan  Hwom  to 
be  alive  i»even 
Rule   granted  (h),        dajM  before  the 
day  themtHioa 
Wdi  made. 
(«)  1  Bing.  N.  C.  3.  (A)  See  WatU  v.  Bury.  1  Hart,  k  WoU. 

371;    Gray  v.   Withert,  lb.  65i);  Krell  v. 
Joy,  lb.  670. 


Doe  dem.  Swinston  v.  Sinclair  and  another.  Apru  I6/a. 

pJECTMENT.     The  cause  was  referred  to  arbitration  by  an  order  at  nisi  An  action  of 

prius;  and,  by  the  terms  of  the  reference,  the  arbitrator  was  to  be  at  re^rred"by^Hn 

liberty,  if  he  thought  the  lessor  of  the  plaintiff  was  entitled  to  a  verdict,  to  *>'^**" »'  «*** 

award  compensation  to  the  defendants  for  certain  buildings  which  they  had  arbiti«tor  was 

erected  upon  the  premises.     The  arbitrator,   by  his  award,  directed  that  the  f"'**'7,?^h 

Terdict  which  had  been  entered  for  the  plaintiff  should  stand,   and  that  the  defendant  a 

lessor  of  the  phdntiff  should  pay  20/.  to  the  defendant,  W,  Sinclair,  or  his  for"b^uS^^2J 

attorney,  and  30/.  to  the  other  defendant,  H.  Sinclair,  or  his  attorney,  as  a  erected  on  the 

compensation  for  the  buildings  which  had  been  erected.     The  defendants  had  Sbitrator  or- 

appeared  in  the  action  by  separate  attomies.  dered  a  verdict 

Barstow  obtained  a  rule  nisi,  calling  upon  the  defendants  to  shew  cause  why  for  the  plaimiiT, 

the  said  sums  of  30/.  and  20/.  should  not  be  set-off,  by  the  lessor  of  the  plain-  f^e  d*f '"d*** 

tiff,  in  part  liquidation  of  the  costs  of  the  action,  to  which  he  was  entitled  imder  turn  of  money 

the  award,  and  which  costs  were  taxed  at  250/.  S'.rW.'^lJai'^hiji 

•um  of  money 

Humfrey  and  Heaton  shewed  cause  upon  affidavits  made  by  the  defendants'  bJ^hl^^SltSnt^iff 

respective  attomies,  which  stated,  that  the  defendants  were  respectively  in-  against  the 

debted  to  them  for  costs  in  the  action  beyond  the  said  sums  of  30/.  and  20/.  defendanTwiia* 

—By  Reg.  Gen.  Hil.  T.  2  W.  4,  No.  93,  "  No  set-off  of  damages  or  costs  I'?**^*  ^  Pjy 

Wtween  parties,  shall  be  allowed  to  the  prejudice  of  the  attorney's  lien  for  costs  wan  subject, 

in  the  particular  suit  against  which  the  set-off  is  sought."     These  sums  which  H^f'a.'^^W^' 

are  awarded  are  in  the  nature  of  damages,  and  there  can  be  no  doubt  but  that  4.  to  the  deicn- 

the  attorneys  would  have  had  a  lien  upon  them  if  they  had  passed  through  their  ney ?  nen**for 

hands.    In  Watson  v.  Masckall{a)  this  Court  acted  in  the  spirit  of  the  rule  of  his  costs, 
court  by  extending  the  attorney's  lien  to  his  costs,  as  taxed  between  attorney 
and  client;  and  the  lessor  of  the  plaintiff  must  pay  these  sums  before  he  could 
obtain  the  possession  of  the  premises,  and,  consequently,  before  the  amount  of 
the  costs  could  be  ascertained. 

(o)  1  Hodges,  73;  S.  C.  1  Scott,  286. 


Sinclair. 
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Com.  Pleau  G,  T.  White,  contrcl, — In  Newton  v.  Newton (b),  where  it  was  agreed  by 
SwiwBTow  an  order  of  nisi  prius  that  a  verdict  should  be  entered  for  the  plaintiff  for 
V.  nominal  damages  and  costs,  in  an  action  of  libel,  and  that  the  plaintiff  should 

pay  the  defendant  70/.,  which  was  due  to  her,  the  Court  permitted  the 
70/.  to  be  set  off  against  the  costs  in  the  cause.  The  rule  of  court  is 
not  apphcable  to  this  case.  That  is  determined  by  George  v.  Eht(M(c\ 
where  the  Court  held  that  the  rule  is  only  appUcable  to  the  set-off  of  damaires 
or  costs  in  other  suits.  There,  in  an  action  of  trespass,  a  verdict  was  found 
against  one  defendant,  and  in  favour  of  another;  and  it  was  held,  that  the 
costs  might  be  set  off,  notwithstanding  the  effect  of  it  would  be  to  deprive  the 
attorney  of  his  lien.  Figes  v.  Adams  (d)  and  Howell  v.  Harding  (e)  are  to  the 
like  effect.  Nor  was  the  payment  of  the  money  a  condition  precedent  to  the 
delivery  of  the  possession  of  the  premises.  In  Doe  v.  Carter  (/)  it  was  de- 
cided, that  interlocutory  costs  might  be  set  off  against  final  costs,  where  the 
payment  of  them  is  not  strictly  a  condition  precedent. 

TiNDAL,  C.  J. — ^This  rule  must  be  made  absolute,  but  sub  modo  onk,  as  it 
must  be  subject  to  the  attorneys'  lien  for  their  costs.  The  first  question  is, 
whether  these  sums  are  properly  the  subject  of  a  set-off  against  costs,  as  the 
rule  must  otherwise  fall  to  the  ground;  and  it  seems  to  me  that  Newton  v. 
Newton  (b)  is  in  point  to  shew  that  they  may  be  so  treated.  The  money  is 
awarded  in  the  nature  of  damages;  and  the  rule  of  court  is,  that  no  set-off  of 
damages,  shall  be  allowed  to  the  prejudice  of  the  attorneys'  lien  for  costs.  If. 
therefore,  it  is  once  shewn  that  these  sums  of  money  were  awarded  in  the 
nature  of  damages,  and  that  they  may  be  the  subject  of  set-off  against  the 
plaintiff's  costs,  then  this  rule  requires  that  the  set-off  shall  not  be  allowed  to 
the  prejudice  of  the  attorneys'  lien  for  their  costs;  and  the  justice  and  equit}  of 
the  case  accords  with  this  view  of  the  question. 

The  other  judges  concurred. 

Rule  absolute ;  subject  to  the  lien  of  the 
defendants'  attomies  for  their  costs. 

(b)  1  M.  &  Scott,  366.  (e)  8  East,  362. 

(c)  1  Hodget,  63.  (f)SBing.  330. 

(d)  4  Taunt.  633. 
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Sharp  r.  Hawker.  junem. 

VTUMFREY  obtained  a  rule  jmm  against  the  plaintiff's  attorney,  requiring     cbm.  Pieat» 
him  to  shew  cause  why  he  should  not  pay  over  a  sum  of  money  to  the 


plaintiff  which  he  had  received  from  the  defendant,  with  the  costs  of  the  appli-  ^^  «>  action, 

cation.    The  action  was  brought  in  this  court.  Court  of  c.  p! 

the  plain  dffob- 

WUtmare  shewed  cause.    There  is  a  preliminary  objection  to  this  applica-  against  bia  at- 

tion ;  the  plaintiff  does  not  shew  that  the  attorney  is  an  attorney  of  this  court,  jj"^^'  '^^***'- 

It  has  heen  held,  that  when  an  application  is  made  against  an  attorney,  it  must  over  money  he 

appear  upon  the  affidavit  that  he  is  an  attorney  of  the  court.   In  re  Becke  (a)  ;  from"he  defcn- 

Ex  parte  Lordib).    My  affidavit  shews  that  he  never  was  admitted  an  attor-  dant.    It  ap. 

^^^4\^'  -fc  pearingthat 

ney  of  this  court.  the  attSmey 

wai  not  an  at- 

Hvmfrey,  contrd. — In  the  two  cases  which  are  cited,  applications  were  made  c.  P,  the  rule 
to  punish  the  attorney  for  misconduct.     Here  the  plaintiff  only  seeks  to  reco-  J^  discharged 
Ter  money,  which  has  been  received  in  the  action  brought  in  this  court.    That  riadicUon. 
gives  the  Court  jurisdiction.    If  this  application  were  made  to  the  court  where 
the  attorney  is  admitted,  it  would  then  be  said  that  as  the  cause  was  in  this 
court,  80  is  the  remedy  also. 

Butt,  amkn  curia,  mentioned  that  In  re  Greaves,  (c)  where  an  undertaking 
had  heen  ^ven  by  an  attorney  of  the  King's  Bench,  in  an  action  brought  in  this 
Court,  the  Court  of  JKing's  Bench  entertamed  an  application  which  was  made 
in  consequence  of  the  non-peiformance  of  the  undertaking. 

(a)  1  Har.  k  WoU.  417.  (c)  1  Cr.  &  J.  374,  n. 

(6)  1  Hodges,  195. 

VOL.  II.  I 
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,  Com.  Pkat.        TiNDAL,  C.  J.— We  have  no  jurisdiction  to  interfere.    What  authority  hnt 
0^^        we  to  proceed  against  an  attorney  who  is  not  an  officer  of  this  court  ?    The 
rule  must  be  discharged. 


Hawkes 


Gabbles,  J. — The  attorney  is  responsible  to  the  CSourt  where  he  is  en- 
rolled. 

Park,  J.,  and  Vaughan,  J.,  concurred. 

Rule  discharged. 


juneitfu  Smith  r.  Jacobs. 

2i!t1!i*ci*iS?'  ffU^^^y  <^^^^ed  a  rule  nisi  to  discharge  the  defiendant  out  of  cuBtody, 

on  Jindl  process  on  the  ground  that  he  had  been  taken  in  execution  on  a  cognovit  which 

Sr?heiule°"    ^®  ^^  executed  whilst  in  the  Fleet  Prison,   without  having  his  attorney 

Ha.T.  2W.4,  present. 

No.  72,  which 

requires  the 

presence  of  the       MiUer  shewed  cause.     The  defendant  was  in  custody  in  the  fleet  Prison, 

ney,  is  not  ap^    ^^  ^  judgment  which  the  plaintiff  had  recovered  against  him.     The  rale  of 
plicable.  court,  2  W.  4,  Hil.  T.  No.  72,  which  requires  the  presence  of  the  debtor's  at- 

tomey,  is  only  applicable  to  cognovits  "  given  by  any  person  in  custody  of  a 
sheriff,  or  other  officer,  upon  mesne  process  "  Here  the  defendant  was  in  cus- 
tody on  final  process. 

Hunrfrey  was  stopped. 

Per  Curiam. — The  rule  of  court  is  not  applicable  to  this  case. 

Rule  discharged. 


juneiih.  Norton  v.  Lord  Melbourne. 

pli»U*on  fo*r  J  ^^Y^^Y  obtained  a  rule  nisi  under  the  Interrogatories  Act,  I  W.  4, 
commission  to  c.  22,  for  a  commission  to  examine  a  witness,  in  an  action  for  crim,  con. 

nSswho is^ut  which  was  pending  in  this  court.  The  affidavit  in  support  of  the  application 
of  the  jurisdic-  stated,  that  one  William  Mansell,  a  servant  to  the  Earl  of  Mulgrave,  then  at 
Coort,  under  the  Castle  in  Dublin,  was  a  material  and  necessary  witness ;  that  the  plaintiff 
1 W.  4,  c.  22,  could  not  safely  proceed  to  trial  without  his  evidence ;  and  that  it  was  believed 
sary  to  shew  *    that  he  would  not  be  within  the  jurisdiction  of  this  court  before  or  at  the  trial 

the  nature  of  of  the  cause, 
the  attempts  "*  "^  v««o**. 
which  have 

ofa^inbhTau  ^h®  Attorney- General  shewed  cause.     This  action  is  in  the  nature  of  a  cri- 

tendance ;  and  minal  charge,  and  it  may  be  of  the  utmost  importance,  in  such  a  case,  that  aQ 
will  he  issued  the  witnesses  should  be  examined  viva  voce.  The  stat.  45  G.  3,  c.  92,  which 
in  an  action  for  ^^s  passed  for  the  purpose  of  enforcing  the  attendance  of  a  witness,  tagive  eri- 
other  cases  dence  in  criminal  prosecutions  in  any  part  of  the  United  Kingdom,  shews  the 
strong  desire  of  the  legislature  that,  in  all  criminal  cases,  the  witnesses  should 
appear  in  court.     This  affidavit  does  not  state  the  nature  of  the  attempt 
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which  has  been  mode  to  procure  the  attendance  of  the  witness,  or  even  whe-  Ccm.  Pleat, 
ther  any  application  has  been  made  to  him.  For  any  thing  which  appears  to 
the  contrary,  the  witness  might  have  been  sent  to  Dublin  for  the  express  pur- 
pose of  avoiding  the  service  of  a  subpcena.  The  statute  gives  a  discretion  to 
the  Court ;  and  it  might  be  a  dangerous  precedent  to  grant  a  commission  in  a 
case  of  this  description,  upon  an  affidavit  which  is  so  vague  and  unsatis- 
factorj. 

TiNDAL,  C  J. — This  affidavit  is  in  the  usual  form,  and  I  should  feel  some 
difficulty  in  drawing  a  distinction  between  an  action  brought  for  criminal  con- 
versation and  any  other  action.  If  the  witness  should  appear  at  the  trial,  or 
come  within  the  jurisdiction  of  the  Court  in  the  meantime,  then  he  might  be 
examined  viva  voce,  notwithstanding  the  commission.  The  role  must  be  made 
absolute. 


Park,  J.— This  affidavit  is  quite  sufficient. 

Gasblss,  J.  concurred. 

Vavohan,  J. — The  object  of  the  statute  was  to  obviate  the  difficulty 
which  arose  from  the  want  of  power  to  obtain  the  evidence  of  witnesses  who 
were  out  of  the  jurisdiction  of  the  Court.  The  4th  section  only  requires  that 
the  witness  should  be  out  of  the  jurisdiction  of  the  Court.  If  this  witness  had 
been  applied  to,  and  he  had  promised  to  attend  the  trial,  the  plaintiff  has  no 
power  to  enforce  his  attendance. 

Rule  absolute. 


Wood  v.  Hurd. 

'pHE  damages  and  costs  in  this  cause,  to  the  amount  of  3,793/.,  having 
been  paid  by  the  defendant,  the  plaintiff's  attorney  consented  that  a 
judge's  order  should  be  made,  in  order  that  satisfaction  might  be  entered  upon 
the  roll.  A  judge's  order  to  that  effect  had  accordingly  been  drawn  up,  but 
the  Secondary  reused  to  enter  satis&ction  without  the  production  of  a  warrant 
of  attorney  from  the  plaintiff. 

Butt  contended  that  under  these  circumstances  the  warrant  of  attorney  was 
unnecessary,  as  the  consent  of  the  plaintiff's  attorney  was  sufficient. 

Tindal,  C.  J. — ^It  is  the  invariable  course  to  produce  a  warrant  of  attorney, 
and  it  is  necessary  in  order  to  get  rid  of  so  solemn  a  thing  as  a  judgment  of 
the  Court.  The  production  of  it  affords  the  only  security  that  the  judgment 
has  been  satisfied ;  for  the  plaintiff's  attorney  may  no  longer  be  an  officer  of 
the  court,  and  in  some  cases  he  may  be  in  league  with  the  defendant. 

Park,  J.,  concurred. 

Gasxlbb,  J. — ^It  is  upon  seeing  a  warrant  of  attorney  that  the  judge's  order 
is  usually  made. 

Rule  refused; 
i2 


June  Srif  • 


A  conient 
given  bj  the 
plaintifr*8  at- 
torney, that  a 
jud|fe*t  order 
shall  be  made 
to  enter  tatu- 
faction  on  the 
judgment  roll 
for  the  dama- 
ges and  costs 
m  a  suit,  does 
Dot  dispense 
with  a  warrant 
of  attorney 
from  the  plain- 
tiK 
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Mo^Vih.  Campion  v.  Colvin  and  others. 

An  owner,  who  ^TPHIS  was  a  feigned  isaue  firom  the  Court  of  Chancery.    The  issue  recited 

ISSSn  o?a^^"  that  "511  bales  of  cotton  wool,  consigned  to  the  defendants,  had  been  car- 

■^iPj  !»«» 'J«  ried  in  a  vessel  called  the  Hero,  whereof  the  said  plaintiff  was  an  owner,  froo 

boar/^ooffr"  Calcutta  to  London ;"  and  the  issue  was  to  try  "  whether  the  said  plaintiff  and 

iiigto  tbechar.  ]^  co-owners  then  had  a  lien  upon  the  said  cotton  wool  for  freight,  bcyood 
terer,  but  di-        ,  ^  ^    .   ,  , ,     .  ^    ,  .  *.    i  - 1    \. 

rected  in  the       the  amount  of  freight  payable  in  respect  of  the  carnage  of  the  said  cotton 

to  fcj^d'viSSl    wool."    The  jury  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 

to  ft  consignee,  on  the  following 

for  the  freight 

due  under  the 

charter-party.  CasB. 

On  the  18th  of  November,  1816,  a  charter-party  was  entered  into  between 
the  plaintiff  and  one  John  B.  Gooch,  then  a  merchant  in  London,  for  a  voyage 
from  London  to  Madeira,  Madras,  and  Calcutta,  and  back  to  London  ;  whidi 
charter-party  was  to  the  following  effect : — ^This  charter-party  of  affireightmeDt 
between  John  Campion,  owner  of  the  ship  Hero,  whereof  John  Price  is  com- 
mander, of  the  one  part,  and  John  B,  Gooch^  of  the  other  part,  witnessed  tbt 
the  said  owner  did  thereby  covenant  that  the  said  ship,  being  then  tight 
staunch,  and  sufficiently  manned  with  24  men  and  boys,  and  every  way  pro- 
perly fitted,  the  said  commander,  or  some  other  proper  person  in  his  stead. 
should  immediately  take  on  board  the  said  ship,  from  the  said  fr^hter,  all 
such  lawful  goods  as  he  might  think  fit  to  load,  reserving  suffident  room  io 
the  forecastle  and  half-deck  for  the  stowage  of  her  provisions  and  cables :  asd 
having  received  the  same  on  board  the  said  ship,  should  immediately  proceed 
to  the  island  of  Madeira,  where,  being  arrived,  and  ready  to  receive  goods  on 
board,  the  said  commander  should  give  immediate  notice  thereof,  in  writing,  to  j 
the  agents  or  assigns  of  the  said  frdghter  there*  and  receive  and  take  on  board 
the  said  ship,  from  the  said  agents  or  assigns,  all  such  other  lawful  goods  a? 
they  should  think  fit  to  load ;  and  having  received  the  same  on  board  the  s»i 
ship,  should  immediately  proceed  direct  to  Madras  and  Calcutta,  and  there  de- 
liver her  cargo.  A  similar  provision  followed,  for  loading  goods  at  Madml 
and  Calcutta,  with  the  cargo  there  to  be  shipped  by  the  freighter  or  his  agent 
to  lAmdon.  And  further,  that  a  supercargo,  to  be  appointed  by  the  said 
freighter,  should  be  conveyed  in  the  said  ship  during  ^e  whole  of  the  said 
voyage,  both  out  and  home,  and  should  be  found  and  provided  with  the  ship'^ 
provisions.  In  consideration  whereof,  and  of  everything  above-mentioned,  thei 
freighter  covenanted  to  pay  to  the  owner,  for  the  freight  or  hire  of  the  said 
ship  for  the  aforesaid  voyage,  at  the  rate  of  14/.,  sterling  money  of  Great  Bri- 
tain, per  ton,  upon  each  and  every  ton  of  the  said  ship's  registered  tonnage, 
together  with  2/.  Kk.  of  like  money  per  cent,  primage  on  the  amount  of  the 
freight,  and  in  lieu  of  all  port  and  pilotage  charges.  And  that  the  said  freigbt 
and  primage  should  be  paid  as  follows,  viz. :  500/.,  part  thereof,  in  cash. 
at  the  expiration  of  six  months  from  the  day  of  the  date  of  the  aakl 
charter-party ;  one  moiety  of  the  remainder  thereof  to  be  paid  by  bills,  pajaUe 
in  London,  at  two  months  after  date  from  the  day  on  which  the  said  ship 
should  arrive  in  the  T%ame8  on  her  return  from  the  said  voyage ;  and  the  resi- 
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due  thereof  ta  be  paid  by  bOb,  payaUe  in  London,  at  four  montfaft'  date  from  Cam^  PUat. 
the  same  period.  And  the  freighter  did  thereby  agree,  at  his  own  costs,  to  Camfiow 
defray  the  expenses  that  might  be  incurred  in  making  any  alteration  in  the  in-  v. 

tenor  of  the  ship  during  the  time  she  should  be  employed  in  his  senrice.  The  gJtoi. 
usual  stipulation  as  to  demurrage  was  also  inserted.  It  was  thereby  also  mu- 
tually agreed  between  the  said  parties,  that,  notwithstanding  the  appointment 
of  the  said  John  Price  to  the  command  of  the  ship,  the  said  freighter  should 
have  liberty  to  appoint  James  Gooch  Thompson  to  proceed  out  and  home,  and 
not  only  to  act  as  supercargo,  but  to  take  upon  him  the  authority  of  the  said 
John  Price  in  the  stowage  of  the  said  cargoes,  and  which  should  be  done 
under  the  sole  and  entire  direction  of  the  said  /.  G.  Thompson ;  but  that  he 
should  not,  in  any  other  matter  or  particular  whatsoeyer,  interfere  with  the 
duties  of  the  said  John  Price  as  commander  of  the  said  ship. 

The  said  defendants  and  Messrs.  Colvin  and  Co.,  at  the  time  of  the  sailing  of 
the  vessel,  and  of  her  arrival  at  Calcutta,  were  cognizant  of  the  said  charter- 
party.     The  ship  sailed  with  a  cargo  of  merchandise  belonging  to  the  said 
Gooch  on  board,  and  the  said  cargo  was  invoiced  at  the  sum  of  11,432/.  I4s. 
Messrs.  Bazett,  Farquhar,  Cranrford,  and  Co.,   of   London,   of  which  firm 
the  defendants  are  the  surviving  partners,  advanced  to  the  said  Gooch  large 
sums  of  money  to  enable  him  to  purchase  his  outward  cargo,   and  the 
same  was  consigned  by  the  said  Gooch  to  Colvin  and  Co.,  then  merchants 
at  Calcutta,  as  his  agents,  and  was  by  the  said  Colvin  and  Co.  received  from 
the  said  ship  at  Calcutta,  who  disposed  of  the  same  on  account  of  the  said 
Gooch,  the  said  Colvin  and  Co.,  of  Calcutta,  being  at  the  same  time  the  general 
agents  of  the  defendants,  and  the  defendant,  David  Colvin,  being  at  the  time 
of  the  making  of  the  charter-party,  and  arrival  of  the  ship  in  London,  partner 
as  well  in  the  house  of  Bazett  and  Co.,  of  London,  as  of  Colvin  and  Co.,  of 
Calcutta. 

Colvin  and  Co.,  according  to  the  direction  of  the  said  Gooch,  put  up  the  ship 
as  a  general  ship  at  Calcutta,  and  obtained  several  shipments  on  freight ;  but 
not  being  able  to  fill  the  ship,  they  purchased  ihe  511  bales  of  cotton  wool  in 
the  issue  mentioned,  with  advances  made  by  them  on  account  of  the  said 
Gooch,  they  {Colvin  and  Co.)  having  the  outward  cargo  at  that  time  in  their 
possession.  Price,  the  master  of  the  ship,  signed  a  bill  of  lading  for  these 
and  other  goods  which  were  shipped.  It  stated  that  the  goods  were  to  be 
delivered  in  London  "  to  Bazett  and  Co.,  or  to  their  assigns :  freight  for  the 
said  goods  paid  by  bills  on  lAmdon,"  It  was  left  to  the  jury,  whether  these 
cotton  wools  were  the  goods  of  the  said  Gooch,  and  they  found  that  they  were 
the  goods  of  Gooch,  which  is  to  be  taken  as  a  fact  in  this  case. 

On  the  arrival  of  the  vessel  in  London,  the  cargo  was  deposited  in  the  ware- 
houses of  the  East  India  Company,  and  the  proper  notices  were  given  by  the 
plaintiff  to  preserve  his  lien  under  the  statute. 

Before  the  arrival  of  the  ship  at  London,  Gooch  stopped  payment,  and  after- 
wards became  a  bankrupt.  For  the  goods  shipped  on  freight,  the  plaintiff 
received  the  amount  of  such  freight,  and  also  a  sum  equal  to  the  current  rate 
of  freight  of  the  511  bales  of  cotton  wool,  leaving  a  considerable  sum  of 
money  due  according  tOr  the  charter-party.  The  cotton  wool  was  sold  by  the 
East  India  Company,  and  the  freight  due  for  the  same  was  paid  by  them  to  the 
plaintiff;  but  adverse  claims  were  put  in  by  the  plaintiff  and  the  defendants,  to 
the  residue  of  the  money  produced  by  the  sale,  the  defendants  claiming  the 
same  under  the  bill  of  lading  as  consignees  thereof,  and  the  plaintiff  claiming  a 
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lien  thereon  for  the  ram  due  to  him  by  the  said  Gooeh  on  the  duoter-party; 
The  East  India  Company,  thereupon  filed  their  bill  of  inteipleader  in  Chanoery, 
in  which  suit  this  issue  is  sent. 

The  question  for  the  opinion  of  the  Court  is — Whether  the  plaintiff  had  a 
lien  on  the  cotton  wool  for  freight,  beyond  the  freight  due  in  respect  of  the 
carriage  of  the  cotton  wool  upon  the  said  voyage  ?  If  the  plaintiff  had  such  a 
lien,  ^e  verdict  to  stand ;  but  if  the  Court  shall  be  of  a  contrary  opinion,  the 
verdict  to  be  entered  for  the  defendants. 


CresweU,  for  the  plaintiff. — ^This  identical  charter-party  has  already  been 
brought  before  the  Court  of  King's  Bench,  upon  a  similar  question  to  the  pre- 
sent, and  it  was  held  that  the  possession  of  the  ship  continued  in  the  owner, 
and  that  he  therefore  had  a  lien  upon  the  cargo  for  his  freight.  Samlle  v.  Cam- 
pion (a).  That  decision  was  confirmed  by  Christie  v.  Lewis  (b).  In  Faith  t. 
East  India  Company  (c),  another  case  between  these  parties,  it  was  decided,  that 
where  goods  were  put  on  board  on  the  homeward  voyage,  and  consigned  to 
the  agents  of  the  consignor,  although  in  &ct  the  goods  belonged  to  the  char- 
terer, the  shipowner  had  nevertheless  a  lien  upon  the  goods.  In  the 
present  case,  it  is  expressly  stated  that  the  goods  belonged  to  Goock.  These 
two  cases  are  therefore  decisive  in  favour  of  the  plaintiff.  Newberry  v.  Col- 
vin  (d)  may  be  cited  on  the  other  side ;  but  that  case  does  not  overrule  the 
former  decisions,  even  by  implication. 


Taddy,  Seijt.  conir^. — Sauille  v.  Campion  (a)  ought  to  be  re-considered ;  be^ 
cause  it  was  decided  contrary  to  Hutton  v.  Bragg  (f);  and  in  Christie  v, 
Lewis  (6),  the  Court  differed  in  opinion.  In  Saville  v.  Campion,  Abbot,  C.  J^ 
in  delivering  judgment,  very  carefully  pointed  out  that  the  decision  was  appli- 
cable as  between  the  parties  to  the  suit ;  but  in  the  present  case,  the  rights  of 
a  third  party  intervene,  who  claims  the  goods  as  the  consignee.  As  to  FaiA 
V.  The  East  India  Company  (c),  it  is  very  true  that  the  action  was  brought  be- 
tween the  same  parties ;  but  the  stipulations  in  that  charter-party  were  vo^ 
different.  There  the  freight  was  to  be  payable  on  the  delivery  of  the  whole  of 
the  cargo.  [Tindd,  C.  J. — So  here  the  bills  for  the  freight  of  the  ship  were 
to  be  given  before  the  cargo  was  deUvered.]  That  does  not  expressly  appear. 
In  order  to  give  a  shipowner  a  right  of  lien  for  freight,  an  express  contract 
that  the  payment  is  to  precede  the  delivery  ought  to  appear ;  but  such  a  sti- 
pulation cannot  be  implied.  Birley  v,  Gladstone  (i) ;  Gladstone  v.  Birley  (J)  \ 
Tate  V.  Meek  (k) ;  Yates  v.  Railstone  (/).  And  the  captain,  who  was  the 
plaintiff's  agent,  by  signing  the  bill  of  lading  and  accq)ting  the  freight,  le- 
nounced  any  right  of  lien  which  might  have  attached. 

Creswell,  in  reply,  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — I  am  unable  to  come  to  a  different  conclusion  from  that  at 
which  the  Court  arrived  in  Saville  v.  Campion  (a),  and  Tate  v.  Meekin), 
namely,  that  an  owner,  who  remains  in  possession  of  a  ship,  has  a  lien  on  the 


(a)  2  B.  &  Aid.  503. 
h)  2  Brod.  &  Bing.  410. 
(c)  4  B.  and  Aid.  630. 
{d)  7  Bing.  190. 
(/)  2  Ma»]i.  339. 


(i)  3  M.  &  S.  205. 

U)  2  Merivale,  410. 

{k}  8  Taunt.  2S0 ;  S.  C.  2  B.  Moore,  276. 

(/)  8  Taunt.  293. 
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goods  of  tlie  chartoer,  for  the  hire  dae  under  the  charter-party.  It  has  been 
attempted  to  distinguish  this  case  from  those  dedsions  in  two  particulars. 
First,  it  is  said,  that  the  charter-party  is  not  so  framed,  that  the  shipowner 
remained  in  possession  of  the  ship ;  and,  secondly,  that  the  owner  is  only  en- 
titled to  enforce  his  lien,  when  the  payment  of  the  freight  is  concurrent  with,  or 
precedent  to,  the  deUvery  of  the  goods. 

The  main  reliance  is  placed  on  the  first  objection,  «ad  Newberry  v.  Co/ota  (a) 
has  been  cited ;  but  that  case  is  distinguishable  from  the  present.  I  am  not 
able  to  see  that  this  differs  from  an  ordinary  charter-party  ;  the  owners  cove- 
nant that  the  ship  shall  take  certain  goods  on  board,  and  perform  a  certain 
voyage :  there  is  no  demise  of  the  ship,  as  was  the  case  in  Newberry  v*  Colvin(a), 
where  the  owner  parted  with  the  possession  of  the  ship,  and  the  charterer  took 
her  into  his  service,  and  agreed  to  pay  a  certain  sum  for  the  use  and  hire 
of  her. 

As  to  the  second  point,  on  looking  at  the  charter-party,  it  appears  that  the 
shipowner  intended  that  the  two  bills  for  the  amount  of  the  freight,  should  be 
given  before  the  goods  were  taken  out  of  the  ship.  The  freight  was  to  be 
calculated  by  the  register  tonnage,  and  500/.,  part  thereof,  was  to  be  paid  at 
the  expiration  of  six  months  from  the  date  of  the  charter-party,  and  the  re- 
mainder by  two  bills ;  one  at  two  months,  and  another  at  four  months  after 
date,  from  the  day  on  which  the  ship  should  arrive  from  her  homeward 
voyage.  Now,  by  looking  at  another  part  of  the  charter-party,  which  stipu- 
lated that  the  ship  should  take  her  regular  turn  in  the  docks  for  the  purpose  of 
dehvering  her  cargo,  it  appears  that  bills  must  have  been  necessarily  given 
anterior  to  the  delivery  of  the  cargo. 

Then  it  is  said,  that  this  case  is  distinguishable  from  SaviUe  v.  Campion  (b)  ; 
hecaose  the  interest  of  a  third  party  is  now  before  the  Court,  namely,  the  con- 
signee of  goods  mider  a  bill  of  lading,  sigpied  by  the  captain.  Let  us  see  if 
that  is  a  real  distinction.  In  the  first  place,  the  outward-bound  cargo  was 
consigned  to  Colvin  and  Co.  in  Calcutta;  secondly,  the  511  bales  of  cotton 
wool  were  purchased  by  them  with  advances  made  on  account  of  the  charterer, 
they  then  having  the  outward  cargo  in  their  possession ;  and,  thirdly,  these 
goods  are  found  to  be  the  property  of  the  charterer. 

It  would  be  varying  the  real  intent  of  the  parties,  if  we  were  to  hold  that 
these  goods  were  not  subject  to  the  lien ;  because  they  are  found  to  be  the 
property  of  the  charterer,  and  no  other  person  is  shewn  to  have  had  an  actual 
mterest  distinct  from  him.  I  am  therefore  of  opinion,  that  this  is  not  dlstin- 
gnishable  from  the  former  cases,  and  the  verdict  must  be  entered  for  the 
plaintiff. 


Com.  Pleat. 
Gamfiox 

V. 

CoLViH  and 

others. 


Park,  J. — Saville  v.  Campion  (fi)  does  not  differ  materially  from  this  case. 
Here  the  bills  for  the  freight  must  necessarily  have  been  given  before  the 
goods  were  delivered. 

Gaselbb,  J. — I  am  of  the  same  opinion.  The  defendants  cannot  be  consi- 
dered as  third  parties  in  the  transaction,  any  more  than  the  assignees  of  the 
charteFer  who  now  stand  in  his  place. 


(a)  7  Bing.  190. 


(b)  2  B.  &  A.  503. 
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Com.  Pleat.        Vauqhan,  J. — ^I  am  of  tihe  eanio  opinion.     Baoille  ▼.  CaH^hm{a)  m^ 

Campiov  rightly  decided,  and  upon  mature  consideration.    It  ia  admitted  that  if  tliat 

C  LvT      d  ^^^^  cuuiot  be  shaken,  the  plaintiff  is  entitled  to  recover. 

oUim.  Verdict  for  plaintiff. 

(a)  2  )9.  &  A.  503. 


June  Ut 


Grocers*  Company  r.  Domnb,  Clerk  to  the  Commissioner 
of  Sewers  of  the  City  of  London. 


In  an  action  rPHE  declaration  stated,  that  whereas  before  and  at  the  time  of  the  commit- 

comnSasionere  ting  of  the  grievances  thereinafter  mentioned,  the  plaintiffs  were  lawfully 

of  sewera,  the    possessed  of  and  in  a  certain  ancient  messuage  and  premises,  situate,  &c.  Yet 

leged  that  they  the  said  Commissioners  of  Sewers  of  the  City  of  London  and  Liberties  thereof, 

unskilfolly,       ^gjj  knowing  the  premises,  but  wrongfully  and  injuriously  intending  to  injure 

and  improperly  the  plaintifits,  did  make,  cut,  and  dig  a  certain  shaft,  sewer,  gutter,  and  ditch, 

to  an^nctenf"  ^^^  '^to  the  said  ancient  messuage  and  premises  so  in  possession  of  the  plaintiffs 

meuuu^eof  the  as  aforesaid,  and  did  unskilfully,  wrongfully,  and  improperly,  make,  cut,  and 

tliatTt  was'hi-    ^^S  the  said  shaft,  sewer,  gutter,  and  ditch,  so  being  near  unto  the  said  ancient 

jured  and  weak-  messuage  and  premises  of  the  plaintiffs  as  aforesaid ;  and  did  also  make,  cut, 

cause'beingre-    ^^^  dig  the  said  shaft,  gutter,  sewer,  and  ditch,  without  shoring  up,  propping, 

ierrcd  at  ivW     or  duly  securing  the  said  messuage  and  premises,  or  the  earth  and  sub-soil 
PriuM,  the  ar-  .,«...,.•...  j  •  ^    ^ 

bitrator  found     supportmg  the  walls    of  the  said  ancient   messuage  and  premises  of  the 

th  ^t^tfT"*'  plaintiffs  as  aforesaid,  in  order  to  prevent  the  same  from  being  injured  by  the 

were  two  modes  said  making,  cutting,  and  digging  of  the  said  shaft,  sewer,  gutter,  and  ditch. 

Bcwer^'^the^one  ^  aforesaid,  and  without  giving  due  notice  to  the  plaintiffs  of,  the  intention  of 

by  tunnelling,  them  the  said  commissioners  to  dig,  make,  and  cut  the  said  shaft,  sewer,  gutter, 

open  *^cutting;  *^d  ditch,  so  as  to  enable  the  plaintiffs  to  shore  and  prop  up  their  said  ancient 

that  a  deep  messuage  and  premises ;  by  means  of  which  several  premises,  the  said  ancient 

be^mtSe'in  ^e  messuage  and  premises  of  the  plaintiffs,  became  and  were  and  still  are  g^reatly 

Btreet  where  injured  and  weakened,  and  the  walls,  partitions,  ceilings,  floors,  and  other 

house  was'  parts  of  the  said  ancient  messuage  and  premises  of  the  plaintiffs  have  been 

&  d^^^^^h^^t  ^™^®^'  cracked,  and  fellen  down,  and  become  injured,  so  that  the  said  mcs- 

risk  of  doing  suage  of  plaintiffs  had  become  and  was  dangerous  to  live  and  reside  in.     And 

buiidSCT?That  *^®  ^^  plaintifis,  from  the  time  of  committing  the  aforesaid  grievances, 

the  lewer  in  hitherto  had  been  and  were  hindered  and  prevented  from  enjo3ring  their  said 

made  by  tunl  ancient  messuage  and  premises  in  so  ample  and  beneficial  a  manner  as  they 

nelling ;  but  might  and  otherwise  would  and  ought  to  have  done  ;  and  the  plaintifl!s  hare 

bUity  of  ^m.  ^^^^  obliged  to  expend  divers  sums  of  money,  amounting  to  the  sum  of  500/. 

age  acciuing  Jq  and  about  the  obtaining  another  residence,  and  in  and  about  removing 

degree  leu  divers  articles  of  furniture  and  other  goods  and  chattels  from  and  out  of  their 

^ad7b^  oSn  ^^  ancient  messuage ;  and  by  means  of  which  said  several  premises,  the  said 

cutung.    That  messuage  and  premises  had  been  and  were  much  injured  and  lessened  in  value, 

BionenL^ hioiu-  ^^  thereby  the  same  had  become  and  were  of  no  use  or  value  to  the  said 

fling  the  tewer  plaintiffs ;  and  the  said  plaintiffs,  by  means  of  the  premises,  were  injured  and 

were  ac^ng  damnified  to  a  large  amount,  to  wit,  &c.     Plea — ^Not  guilty;  and  issue 

hm&fde,  and  joined, 
that  the  aewer 

was  fit  and  proper  for  convenient  drainage,  and  was  made  in  a  skilful  and  proper  manner  in  all 
respecth  i^Hcld,  that  upon  this  state  of  facis,  the  commissioners  were  not  liable  to  pay  damages 
for  the  injury  caused  to  the  messuage. 
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TkcBTue  came  on  for  trial  before  Tmdai,  C.  J.,  at  the  sittinge  after  TVMy 
Tenn,  1835,  when  a  verdict  was  entered  for  the  plaintifis,  by  consent  and  order 
of  Awt  Prnrt,  aobject  to  the  award  of  a  barrister,  who  was  empowered  to  state 
any  special  hd  in  his  award,  or  raise  thereon  any  point  of  law  for  the  opinion 
of  the  Court. 

The  award,  after  reciting  the  order  of  Nisi  Prius,  proceeded  as  follows :— * 
"Now,  dierefore,  I  the  said  arbitrator,  having  heard  the  allegations  and 
proofo,  do  make  my  award  in  maoner  Allowing ;  that  is  to  say,  I  find  that  the 
defendflit  is  deric  to  the  CommisaionerB  of  Sewen  of  the  City  of  London,  and 
that  a  deep  sewer  was  lately  made  by  order  and  under  the  directions  of  the 
said  commissioners  in  Prince' b  Street,  in  the  said  city,  and  within  the  jnrisdio* 
tk>n  of  the  said  commissioners,  near  to  the  dwelling-honse  of  the  plaintiffs, 
in  the  declaration  in  this  caose  mentioned.    I  find  that  Prince's  Street  is  a  nar- 
row street,  and  that  there  are  in  most  parts  of  it  heavy  buildings  on  one  or 
other  of  the  sides,  and  in  some  places,  on  both  sides  of  the  street,  one  of  which 
is  the  said  house  of  the  plaintiffs.     I  find  farther,  that  there  are  two  modes  of 
making  a  sewer  practised  in  the  dty  of  London,  the  one  by<  what  is  called  tmi- 
nelling,  and  the  other  by  what  is  cdled  '  open  cutting.'   I  find  that,  in  Prince's 
Street,  as  in  most  other  narrow  streets,  with  heavy  buildings  adjoining  on 
them,  a  deep  sewer  could  not  be  made,  either  by  the  one  method  or  the  other, 
without  risk  of  damage  to  the  adjoining  buildings.     I  find  that  the  amount  of 
risk  varies  according  to  the  nature  of  the  soil,  and  that  the  soil  of  Prince's 
Street  is  of  a  kind  to  make  the  risk  considerable,  and  that  the  nature  of  the 
sofl  was  known  or  might  by  due  inquiry  and  proper  experiments  have  been 
known  to  the  said  commissioners,  before  the  making  of  the  sewer.   I  find  fur- 
ther, that  the  probability  of  damage  occurring  is  in  some  degree  less,  where  the 
sewer  is  made  by  open  cutting,  than  by  tunnellmg.     I  find  further,  that  the 
sewer  in  this  case  vras  made  by  the  mode  of  tunnelling ;  that  the  commis- 
sioners, in  (Erecting  the  sewer  to  be  made,  and  in  the  making  of  it,  were  act- 
ing bond  fide  in  the  honest  discharge  of  their  duty  as  commissioners,  and  that 
the  sewer  was  fit  and  proper  to  be  made  fixr  the  convenient  drainage  of  the  dty 
(A  London,  and  was  made  in  a  workmanlike,  skilfol,  and  proper  manner  in  all 
respects,  provided  that  the  commissioners  were  justified  in  making  the  sewer 
by  the  mode  of  tunnelling.     I  find  that,  in  consequence  of  the  making  of  the 
sewer,  the  house  of  the  plaintifis  was  damaged  to  the  amount  of  400/.     Upon 
the  whole  matter,  therefore,  I  find,  that  if  the  commissioners  were  authorized 
to  make  the  sewer  by  the  mode  of  tunnelling,  the  verdict  ought  to  be  entered 
for  the  defendant.     But  if  the  commissioners  were  bound  to  pursue  the  mode 
which  afforded  the  utmost  possible  chance  of  preventing  damage  to  the  ad- 
joining buildings,  the  verdict  ought  to  be  for  the  plaintifis,  to  the  amount  of 
4007. ;  and,  thereupon,  I  award,  that  the  verdict  for  the  plaintifiSs  shall  stand, 
hot  the  damages  to  be  reduced  to  the  sum  of  400/.,  if  the  Ck>urt  shall  be  of 
opinion  that  the  verdict  ought  to  be  entered  for  the  plaintiffs ;  but  if  the  Ck)urt 
shall  be  of  opinion  that  the  verdict  ou§^t  to  be  entered  for  the  defendant,  then 
I  award  that  the  verdict  already  entered  shall  be  set  aside,  and  iniftead  thereof 
that  a  verdict  shall  be  entered  for  the  defendant.     And,  lastiy,  I  award  that 
the  costs  of  the  reference  and  award,  to  be  taxed  by  the  proper  officer  for  tax- 
ing costs  in  causes  depending  in  the  Court  of  Ck>mmon  Fleas,  shall  be  borne 
and  paid  by  the  party  against  wbooi  the  verdict  shall  finally  be  directed  to 
stand." 


Com.  Pleat, 


Gboceri* 

COMPAMT 

V. 

DOMKS. 
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Com.  Pleats 

jQaocERs* 
Company 

DOKVE 


Spankh,  Serjt.  (W.  H.  Watson  was  with  him,)  for  the  plaintifis.  The  com- 
mifisioners  of  sewers  were  bound  to  exercise  the  utmost  possible  care  and 
caution  in  making  this  sewer ;  and  they  ought  to  have  used  the  mediod  of 
open  cutting,  which  the  award  states  is  attended  with  the  least  risk.  The 
greatest  possible  caution  and  skill  ought  to  have  been  used,  according^  to  thd 
doctrine  of  the  Roman  law,  as  laid  down  in  Calvin'a  Lezicon.  Tit.  Culpa, 
1  Huber,  77. 

The  defendants  were  enabled  to  levy  a  rate  upon  the  public  to  defiray  am 
expenses  which  they  might  incur  in  executing  their  work.  Case  of  the  Level  o/ 
Hull  (a).  This  case  differs  from  Button  v.  Clarke  (b)  ;  because  there  Hie  de- 
fendant had  used  his  best  skill  and  diligence  in  the  discharge  of  his  duty. 
Slingsby  v.  Barnard  (c)  is  similar  to  the  present  case.  In  Roberts  v.  Reid  (d) 
it  was  held,  that  a  surveyor  of  highways  was  liable  to  pay  damages,  where  he 
had  caused  a  wall  to  be  undermined,  whereby  it  fell,  although  he  was  thai 
acting  in  the  execution  of  his  office :  and  in  that  case,  the  dedaraticm  con- 
tained no  allegation  of  negligence.  The  defendant's  house  is  stated  in  the 
declaration  to  be  an  ancient  messuage,  and  therefore  this  case  is  distinguish- 
able from  Wyatt  v.  Harrison  (e).  In  Dodd  v.  Holme  (/),  it  was  alleged  and 
proved,  that  the  defendant  so  negligently,  unskilfully,  and  improperly  dug  his 
own  soil  that  the  plaintiff's  house  was  thereby  injured :  it  was  held,  that  an 
action  could  be  sustained.  And  in  that  case  it  was  shewn  that  the  plaintif  a 
house  was  infirm,  and  could,  at  all  events,  only  have  stood  a  few  months. 
That  was,  therefore,  a  much  stronger  case  than  the  present.  The  defendants 
were  clearly  bound  to  give  notice  to  the  plaintiffs  that  their  house  was  in 
danger,  in  order  to  afford  them  an  opportunity  of  shoring  it  up.  That  was  de- 
cided in  Jones  v.  Bird  (g),  which  was  a  similar  action  to  the  present,  brought 
against  the  commissioners  of  sewers  for  Westminster.  Abbot,  C.  J.,  there  said, 
"  One  question  arising  at  the  trial  was,  as  to  the  effect  which  shoring  up  would 
have  produced;  and  I  stated  that  the  commissioners  of  sewers,  and  their 
agents,  when  repairing  sewers  in  the  neighbourhood  of  houses,  were  bound  to 
take  all  proper  precaution  for  their  security." 

By  the  stat.  11  Geo.  3,  c.  29,  s.  117,  parties  who  bring  actions  against 
the  commissioners  of  sewers  are  required  to  give  notice  of  their  intention,  to 
enable  amends  to  be  tendered.  This  proves  that  it  was  in  the  contemplation 
of  the  legislature  that  the  commissioners  should  be  liable  to  pay  damages  to 
parties  aggrieved,  by  any  thing  done  in  the  execution  of  their  duties. 


Sir  W.  FoUet,  contrcL. — ^This  question  must  be  argued  upon  the  facts  whidi 
are  stated  in  the  award.  The  utmost  possible  d^ree  of  care  and  caution 
whid^  was  required  by  the  civil  law  in  some  particular  cases,  b  not  applicable 
to  the  present  case.  Here  the  defendants  were  public  officers,  and  were  bound 
to  construct  the  sewer  for  the  benefit  of  the  pubUc.  They  were  only  bound  to 
use  their  utmost  diligence ;  and  the  award  finds  that  the  sewer  was  fit  and 
proper  for  convenient  drainage,  and  was  made  in  a  workmanlike,  skilfol,  and 
proper  manner,  in  all  respects.   The  distinction  between  the  liability  of  an  in- 


(a)  2  Strangle,  1127. 
(6)  6  Taunt.  29. 
(c)   1  Roll  Rep.  430. 
(c/)  16  Eafit.  215. 


(e)  3  B.  &  Ado.  876. 
if)  1  Ado.  &  Ellis,  493. 
{g)5B,k  Aid.  837. 
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dividoal  and  of  a  public  officer,  in  actions  of  this  description,  is  to  be  Cim.  Pkatn 
found  in  Governor  of  Glass  Phte  Mamtfactwrers  y.  Meredith  (A),  and  Botd^ 
t(m  T.  Cromther  (t).  In  the  latter,  which  was  an  action  brought  against 
the  commissionerB  of  a  turnpike,  the  observations  of  Holroj^d,  J.  are  precisely 
m  point. — "  The  troatees  had  a  public  duty  imposed  upon  them  by  an  act  of 
Parliament.  The  act  complained  of,  was  done  by  them  in  the  execution  of 
that  daty,  and  was  one  which  they  had  a  competent  authority  to  do.  I  am  of 
opinion  that  no  action  will  lie  for  what  they  have  done  in  the  execution  of  that 
public  duty,  unless  they  exceeded  the  authority  entrusted  to  them,  or  abused 
that  authority  by  acting  arbitrarily,  wantonly,  or  oppressively,  in  the  mode  of 
carrying  it  into  execution.  It  would  be  absurd  to  hold  that  an  action  would 
lie  against  thfem  for  doing  an  act  which  they  are  empowered  by  act  of  Parlia- 
ment to  do.  The  act  done,  being  itself  lawful,  can  only  become  unlawful  in 
coDsequence  of  the  mode  in  which  it  is  carried  into  execution ;  and  here  the 
jQjy  have,  by  their  verdict,  negatived  the  hct  of  the  act  having  been  done 
carelessly,  vnmtonly,  or  oppressively."  And  in  Sutton  v.  Clarke  (j),  where 
one,  who,  in  the  exercise  of  a  public  function  without  emoluments,  which  he 
wa«  oompeUable  to  execute,  and  who  acted  without  malice  and  according  to 
his  best  skill  and  diligence,  did  an  act  which  occasioned  consequential  da- 
mage, it  was  held  that  he  was  not  liable  to  an  action.  Jones  v.  Bird  (k)  is  an 
anthority  to  the  same  effect ;  and  in  that  case,  the  defendants  were  only  held 
liable  because  they  had  been  guilty  of  n^ligence ;  but,  in  the  present  case» 
negligence  is  expressly  negatived  in  the  award.  It  is  stated  that  there  were 
heavy  bnildings  on  both  sides  the  street,  and  that  the  sewer  could  not  be  in 
any  way  made  without  risk,  because  the  soil  was  of  a  kind  to  make  the  risk 
considerable.  If  the  mode  of  open  cutting  had  been  adopted,  it  does  not 
^ipear  that  the  injury  would  not  have  happened.  The  defendants  were  bound 
to  use  their  best  skill  in  performing  their  duties ;  but  they  were  not  bound  to 
Mow  the  course  which  ofiered  the  least  possible  risk  of  doing  damage ;  and 
they  were  justified  in  considering  the  comparative  expense  of  different  modes 
of  doing  Uie  work  intrusted  to  them.  And  the  award  does  not  state  that  it 
was  known  to  the  commissionera  that  the  mode  of  open  cutting  vras  attended 
with  the  least  risk.  As  to  the  objection,  that  the  defendants  did  not  shore  up 
the  plaintifiis'  building,  or  give  them  any  notice  of  the  danger,  the  answer  is, 
that  the  arbitrator  has  not  found  anything  upon  that  subject,  one  way  or  the 
other ;  bat  he  has  found  that  the  defendants  were  acting  bond  fide  in  the 
honest  discharge  of  their  duties  as  conmussioners. 


Spanlde,  in  reply.  This  was  an  ancient  house,  and  as  the  award  does  not 
shew  that  a  notice  to  shore  up  vras  given  to  the  plaintiffs,  the  defendants 
would  have  been  clearly  liable,  if  they  stood  in  the  situation  of  private  indivi- 
duals. There  is  no  sound  foundation  for  the  distinction  which  is  taken  in  favour 
of  the  defendants  as  public  officers ;  because  they  would  be  reimbursed  by  the 
public  to  the  amount  of  the  damages  which  they  might  have  paid  to  the  plain* 
tifls.  But  upon  the  ground,  that  the  defendants  have  not  used  the  least  dan- 
geroQs  mode  of  making  the  tunnel,  the  plaintiffs  are  entitled  to  recover  in  this 
action.    From  the  nature  of  the  soil,  and  the  peculiar  difficulties  which  pre* 


(A)4T.1L794. 

(0  2  B.  &  Cress.  703. 


(J)  6  Taunt.  29. 
(k)  6  B.  ft  Aid.  S 


124 


Com.  Pleat, 


0  ROGERS* 

COMPAKT 

V. 

DOKVE. 


TERM  REPORTS  ik  tbb  COMMON  PLKAS. 

sented  themselves,  it  was  incumbent  upon  the  defendants  to  proceed  ipntb  tk 
utmost  possible  caution* 

TiNDAL»  C.  J. — ^It  appears  to  me  that  the  short  question  in  this  case  k, 
whether  the  facts  found  by  the  arbitrator,  bring  the  case  within  the  terms  d 
the  declaration ;  and  we  must,  therefore,  see  whether  these  facts  support  tbe 
allegations  which  are  set  out  in  the  declaration.  The  dedaration  allies  that  the 
defendants  wrongfuUy  and  injuriously  intending  to  injure  the  phdntiflrs,  did  c£ 
and  dig  a  shaft  near  to  the  plaintiflb'  messuage,  and  made  the  said  shaft  un- 
skilfully, wrongfuHy,  and  improperly,  without  shoring  up  the  said  mesBoage  t: 
prevent  the  same  from  being  injured ;  by  means  of  which,  the  messuage  wad 
injured.  The  declaration  also  states  that  the  shaft  was  cut  without  giviEc 
due  notice  to  the  plaintifis,  so  as  to  enable  them  to  prop  up  and  secure  tk 
messuage ;  but  that  question  is  not  raised  before  us  i^n  the  £aoe  of  tlsr 
award.  Let  us  then  look  at  the  award,  and  see  if  the  injury  is  stated  to  ba^ 
been  caused  by  the  defendants  haidng  made  the  shaft  unskilfully,  wrongfnliv 
and  improperly.  As  to  unskilfulness,  the  award  finds  that  the  sewer  was  midc 
in  a  workmanlike,  skilful,  and  proper  manner,  provided  the  comnusBioiier: 
were  justified  in  making  it  by  the  mode  of  tunnelling ;  and  if  the  award  hki 
found  that  the  mischief  could  not  have  happened  if  the  sewer  had  been  maik 
by  open  cutting,  then  the  plaintiffs  might  have  been  entitled  to  retun  their  ver- 
dict. But  the  award  states  that  a  deep  sewer  could  not  be  made  by  either 
method,  without  the  risk  of  doing  damage  to  the  adjoining  buildings.  AH  tfa£ 
is  said  is,  that  the  probability  of  damage  is  in  some  degree  less  when  the  aev? 
is  made  by  open  cutting,  than  by  tunndling. 

The  award  then  states,  that  if  the  comnussioners  were  bound  to  pursue  thr 
mode  which  afforded  the  utmost  possible  chance  of  preventing  daniage,  ths 
verdict  ought  then  to  be  entered  for  the  plaintifis.  But  how  can  we  be  caBci 
upon  to  say  that  the  defendants  are  liable  in  this  case  ?  We  cannot  sift  wbit 
is  the  utmost  possible  chance  of  preventing  damage.  That  can  only  be  shevc 
by  the  evidence  of  men  of  skill  and  experience,  but  we  have  no  such  evidoxx 
to  assist  us.  The  plaintiffs  were  botmd  to  shew  that  the  injury  was  sustained 
by  the  act  of  the  defendants,  as  stated  in  the  declaration ;  but  as  they  have  rsc- 
done  so,  the  case  has  not  been  established,  and  our  judgment  must  be  for  tbc 
defendant. 

Park,  J. — I  am  of  the  same  opinion.  The  commissioners  were  public  sr- 
vants ;  and  it  appears  on  the  award  that  a  sewer  could  not  have  been  made  b; 
tunnelling  or  open  cutting,  without  risk  of  doing  damage.  The  arbitrator  gc^ 
on  to  state,  that  the  amount  of  risk  varies  according  to  the  nature  of  the  s<£. 
and  that  the  soU  of  Princess  Street  was  of  a  kind  to  make  the  risk  considerable. 
The  award  also  finds  that  the  probability  of  damage  is  in  some  degree  fes^ 
where  the  sewer  is  made  by  open  cutting  than  by  tunnelling.  But  how  are  «v 
to  estimate  the  degree  of  danger  ?  In  the  following  sentence  it  is  stated,  tk.* 
"  the  commissioners,  in  the  making  of  the  sewer,  were  acting  bond  fide  in  t^. 
honest  discharge  of  their  duties  as  commissioners ;"  and  the  only  ground  upv 
which  they  can  be  charged  is,  if  they  ought  to  have  pursued  the  mode  whk-. 
afforded  the  utmost  possible  chance  of  preventing  damage.  But  I  am  sot 
aware,  when  a  party  is  acting  bond  fide,  and  for  the  benefit  of  the  public. 
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:hat  he  ia  liable  to  pay  damages  under  the  circomgtanoes  whidi  this  cafic 
discloses. 

Gaselbb,  J. — ^As  the  facts  are  stated  in  this  award,  I  am  not  able  to  give 
an  opinion  one  way  or  the  other ;  and  I  should  have  wished  the  case  to  be 
sent  back  to  the  arbitrator.  I  am  not  prepared  to  say  that  the  commissioners 
ought  to  be  charged,  as  they  are  stated  to  have  acted  bond  fide,  and  that  the 
tunnel  was  made  in  a  workmanlike  manner ;  but  the  principle  upon  which  the 
commissioners  selected  the  mode  of  tunnelling  does  not  appear  to  me  to  be 
sufficiently  stated  in  the  award. 

Vauohan,  J. — Upon  looking  at  the  declaration  and  the  award,  I  think  it 
would  be  too  much  to  say  that  the  defendants  are  tort-feasors,  and  that  they 
have  made  the  sewer  unskilfully  and  wrongfully.  Sutton  v.  Clarke  (I)  draws 
the  distinction  between  actions  brought  against  a  private  individual  and  those 
against  pubhc  officers.  Here  the  defendants  were  acting  in  the  discharge  of  a 
public  duty;  and  it  appears  that  they  acted  bond  fide,  and  that  the  work  was 
done  in  a  skilful  maimer.  It  is  said  that  they  ought  to  have  been  acquainted 
vnth  the  nature  of  the  soil,  and  to  have  adopted  the  mode  of  making  the 
sewer  which  afforded  the  utmost  possible  chance  of  preventing  damage ;  but, 
under  the  circumstances  of  the  case,  I  agree  that  the  judgment  must  be  for 
the  defendant. 

Judgment  for  the  defendant. 

(/)  0  Taunt.  39. 
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Melin  r.  Taylor. 

n^HIS  was  an  action  for  criminal  conversation  with  the  plaintiff's  wife.    The 
cause  was  tried  before  Lord  Denman,  C.  J.  at  the  last  assizes  for  the 


county  of  York.  A  Verdict  was  found  for  the  plaintiff.  Many  servants 
and  other  persons  were  examined  at  the  trial,  whose  testimony,  if  true,  clearly 
proved  several  acts  of  adultery ;  but  their  evidence  was,  in  many  respects, 
improbable  and  contradictory :  and  witnesses  were  called  on  behalf  of  the 
defendant*  who  contradicted  some  of  the  plaintiff's  witnesses.  The  learned 
judge  reported  that  he  was  not  sadsfied  with  the  verdict. 


Junelh 

When  a  verdict 
■ppearito  be 
agminst  the 
weight  of  evi- 
dence, the 
Court  will 
grant  a  new 
trial  in  an 
action  for  cri* 
minal  oonver- 


WUde^  Seijt.  obtained  a  rule  nisi  for  a  new  trial  upon  the  ground  that  the 
verdict  was  against  evidence  (a). 

Creswell,  Alexander,  Cowli$ig,  and  Wbrtley  shewed  cause* — This  is  a  case  of 
conflicting  evidence,  and  a  new  trial  will  not  be  granted  merely  because  the 
jury  might  have  found  a  verdict  the  other  way.  New  trials  have  been  fre- 
quently refused,  although  the  judge  who  tried  them  has  reported  that  the  verdict 
was  against  the  weight  of  evidence. — Anonymmu  (fi)  Swain  v.  Hall  (c)  ;  Ashley 
v.AsMeyid);  Carstairs v.Stein  {e),Bac.Abr.TnaiL4.  InBelcherY.Prittie (/), 


(a)  The  rule  was  refused  on  the  ground 
of  misdirection.  See  Meiin  ▼.  Tajftor,  anie, 
pages. 

(6)  1  WU8on22. 


(c)  3WUi 
((/)  2Stra 
(e)  4  M,l 


)  Wilson  45. 

i  Strange  1142. 
(e)  4  M.&S.192, 
(/)  10  Bing.  408. 
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Com.  Pkat;    Tuubi,  C.  J.  observes,  upon  the  sabject  of  granting  new  trials,  '*  The  qnesdon 

222J^      now  before  the  court  is,   not  whether  we  are  absolutely  satisfied  witli  the 

V.  present  verdict,  but  we  are  called  upon  to  say,  whether,  upon  the  facts  and 

Taylor,      circumstances  that  have  been  stated  before  us,  and  the  reasoning  of  the  learned 

counsel  grounded  upon  these  facts,  we  are  able,  with  sufficient  clearness,  to  see 

that  the  jury  have,  upon  all  these  facts  and  reasons,  come  to  a  wrong  codcIu- 

sion  in  finding  their  verdict  for  the  defendant ;  because  where  a  case  inTolve^ 

not  matter  of  law,  but  that  which  is  purely  a  question  of  fact,  and  that  fact  has 

been  submitted  to  those  whom  the  law  has  constituted  the  judicesfacti,  ve 

are  not  at  liberty  to  take  away  from  the  party  the  right  which  he  has  acquired 

from  the  mouth  of  the  jury,  though  we  may  entertain  some  degree  of  doubt 

whether  they  have  come  to  a  right  conclusion.  Before  we  send  the  party  doim 

again,  we  ought  to  perceive,  if  not  with  moral  certainty,  at  least  with  a  degree 

of  clearness,  approaching  to  it,  that  thejur^  have  done  wrong." 

And  the  caution  which  has  been  observed  in  sending  civil  cases  down  for  a 
second  trial,  ought  to  be  rather  increased  than  diminished,  where  the  subject 
matter  of  the  injury  is  essentially  of  a  criminal  nature.     Norris  v.  J^fkr  (e). 

Ctir,  adv,  wit. 
Jnne  IS.  WUde,  Serj.  Wightnutn,  and  Bkmchard,  contrct. 

TiNDAL,  C.  J. — We  agree,  that  in  every  case  in  which  the  verdict  has  turned 
upon  a  question  of  fact  which  has  been  submitted  to  a  jury,  and  there  is  no 
objection  to  the  verdict,  except  that  it  is  found,  in  the  opinion  of  the  court, 
against  the  weight  of  the  evidence,  the  court  ought  to  exercise  not  merely  a 
cautious,  but  a  strict  and  sure  judgment  before  they  send  the  case  to  a  second 
jury. 

The  general  rule  under  such  circumstances  is,  that  the  verdict,  once  found. 
shall  stand ;  the  setting  it  aside  is  the  exception,  and  ought  to  be  an  exceptioQ 
of  rare  aind  almost  singular  recurrence.  The  argument  before  us  has  gone  the 
length  of  contending  that  if  we  send  this  case  to  a  second  trial,  we  invade  the 
province  of  the  jury,  and,  in  the  particular  instance  before  us,  almost  insure  a 
verdict  against  the  defendant. 

I  cannot  conceive  how  the  benefit  of  trial  by  jury  can  be  in  any  way  impaired 
by  a  cautious  and  prudent  application  of  the  corrective  which  is  now  applied; 
for,  on  the  contrary,  I  think  that  without  some  power  of  this  nature  residing 
in  the  breast  of  the  court,  the  trial  by  jury  would,  in  particular  cases,  be  pro- 
ductive of  injustice,  and  the  institution  itself  would  suffer  in  the  opinion  of  the 
public.  And,  with  respect  to  this  particular  case,  I  can  never  persuade  myself 
that,  in  the  cautious  manner  in  which  we  express  ourselves,  as  to  the  former 
verdict,  a  second  jury  will  not  exercise  their  judgment  upon  the  facts  brought 
before  them,  with  as  perfect  freedom,  and  with  as  little  bias,  as  if  the  investi- 
gation was,  for  the  first  time,  brought  before  that  tribunal.  Strong  observa- 
tions have  been  made  that  we  cannot  have  the  opportunity  of  giving  an  opinion 
on  the  demeanour  of  witnesses  at  the  trial.  It  is  an  observation  which  would 
apply  to  every  case  of  a  motion  to  the  court,  as  to  some  of  the  judges,  if  not  as 
to  all.  But,  in  this  case,  the  learned  judge,  who  presided  at  the  trial,  had  that 
opportunity ;  and  he  has  reported  to  us  that  he  is  not  satisfied  with  the  verdict 
— a  course  whidi  has  in  it  no  novelty  whatever,  but  has  been  the  constant 

{e)  Cowper,  37. 
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practice  from  the  eaiiiest  tinM  at  which  new  trials  have  been  granted,  and  is  C^m^^fi^ 
icted  upon  every  day.  I  shall,  therefore,  content  myself  with  saying,  that  the 
present  case  appears  to  us,  in  some  of  its  circumstances,  of  a  very  extraordinary 
character  and  nature,  and  that,  as  the  evidence  now  stands,  the  verdict  appears 
»  us  80  much  against  the  weight  of  the  evidence,  that,  before  we  can  feel  satis- 
ied  in  giving  the  judgment  of  the  court  for  the  defendant  upon  the  verdict 
which  he  has  obtained,  we  think  the  facts  of  this  case  ought  to  be  reconsidered 
by  a  second  jury. 

Rule  absolute  for  a  new  trial,  on  payment  of  costs. 


Jones  v.  Price.  jutu  s. 

T^RESPASS  for  breaking  and  entering  the  pkintiff's  dose  and  breaking  dovm  ^^^^  **'• 
the  fences.     Plea,  That  the  said  close  in  which,  &c.  is  and  at  the  said  pUaded  under 
times,  when  &c.  was  part  and  parcel  of  a  certain  common,  to  wit,  Dolevm  J^'^J  oiarhi^* 
Common,  to  wit,  in  the  parish  aforesaid ;  and  that  before,  and  at  the  same  had  enjoyed  a 
times,  when  &c.  the'  said  defendant  was,  and  still  is,  the  occupier  of  a  certun  JSSSJJ^M^ap. 
messuage  and  lands,  with  the  appurtenances,  situate  and  being  at  the  parish  purtenmnt  to 
aforesaid,  and  that  he  the  said  defendant,  and  all  other  the  occupiers  of  the  said  ^jj  "^^^^ 
messuage  and  knds,  with  the  appurtenances,  for  a  full  period  of  thirty  year$  ^^^^^^ 
before  the  commencement  of  this  suit,  have  actually  taken  and  enjoyed,  claiming  the  cotntnence. 
right  thereto,  and  without  interruption,  for  himself  and  themselves,  occupiers  JJ,*J^^®^hc 
of  the  said  messuage  and  lands,  with  the  appurtenances,  common  of  pasture,  in  plaintiff  de- 
respect  of  the  said  messuage  and  lands,  with  the  appurtenances  in,  upon,  and  ^",Ji\hatthc 
throughout  the  said  doses,  in  which,  &c.  for  all,  his,  and  their  commonable  plea  ought  to 
cattle,  levant  and  couchant,  in  and  upon  the  said  messuage  and  lands,  with  thaTthrenjoy. 
the  appurtenances  every  year,  and  at  all  times  of  the  year ;  wherefore  the  said  ment  had  been 
defendant  in  his  own  right,  at  the  said  times,  when  &c.  entered  into  the  said  f^gj^f  \Jifort  the 
closes,  in  which,  &c.,  in  order  to  use  the  said  conmion  of  pasture  of  him  the  con«n«Dcement 
said  defendant  there ;  and,  in  so  doing,  did,  at  the  said  times,  when,  &c.  with  jfeU^  that  the 
his  feet  in  walking,  necessarily  and  unavoidably,  a  little  tread  dovm,  trample  jj^t'for  thS' 
upon,  crush,  consume,  and  spoil  the  grass  and  com,  then  growing  and  being  the  proof  at  the 
in  the  said  close,  respectively ;  and  because  the  said  hedges  and  fences,  in  the  said  J^'*  enjovmenr 
declaration  mentioned  before  and  at  the  said  times,  when,  &c.  had  been,  and  for  the  SO  years 
were,  wrongfully  made,  and  placed  in  and  upon  the  close,  in  which,  &c.  so  ^ction.^"^ 
that  without  levelling  and  removing  the  said  hedges  and  fences,  the  said 
defendent  could  not  use  and  enjoy  his  said  common  of  pasture  in  upon  and 
throughout  the  said  dose,  in  which  &c.  in  so  ample  and  beneficial  a  manner 
as  he  might,  and  would,  and  ought  to  have  done,  the  said  defendant  in  his  own 
right,  in  order  to  level  and  remove  the  said  hedges  and  fences  at  the  said 
several  times,  when,  &c.  entered  into  the  said  doses,  and  necessarily  and 
anavoidably  broke  down,  pulled  down,  prostrated,  and  destroyed  the  hedges 
and  fences  in  the  said  declaration  mentioned,  and  necessarily  and  unavoidably  trod 
down,  trampled  upon,  crushed,  consumed,  and  spoiled  the  grass  and  com  in 
the  said  close,  in  which,  &c.,  and  took  and  carried  away  the  materiab  of  the 
said  hedges  and  fences,  in  the  said  declaration  mentioned,  to  a  small  and  con- 
venient distance,  where  the  same  were  left  for  the  use  of  the  said  plaintiff, 
doing  no  unnecessary  damage  to  the  said  plaintiff  on  the  occasion  aforesaid,  as 


Puce. 
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Com,  Pleat,     he  lawfully  might,  for  the  cause  aforesaid,  whidi  are  the  said  sisveral  snppofied 
^^^        trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said 
plaintiff  hath  above  thereof  eomplained  againsi  him  the  said  defendant,  aiul 
this  he  was  ready  to  verify,  &c. 

There  was  a  special  demurrer  to  the  plea,  and  the  points  marked  for  argu- 
ment were  as  follows : — ^that  the  defendant  had  justified  the  trespasses,  uoder 
the  2nd  and  3rd  W.  4,  o.  71,  but  had  not  shewn  any  right  to  justify  imd» 
or  in  the  manner  pointed  out  by  that  act,  inasmuch  as  he  has  only  averred  an 
uninterrupted  enjoyment  of  a  right  of  common  for  30  years  before  the  com- 
mencement of  this  suit,  but  had  not  averred  or  shewn  that  such  right  vas 
actually  and  uninterruptedly  exercised  and  enjoyed  for  30  years  next  before 
the  conunencement  of  this  suit ;  that  it  did  not  state  that  ^e  defendant  had 
such  right  of  common,  or  any  right,  at  the  time  of  committing  the  trespasses, 
and  that  it  was  not  a  good  plea,  according  to  the  said  statute,  for  not  averring 
the  enjoyment  of  the  right  of  common  for  30  years  next  before  the  commence- 
ment of  the  suit,  nor  according  to  the  system  of  pleading  existing  and  in  nse 
before  the  passing  of  that  act,  in  not  statiiig  the  right  to  have  existed  fross 
time  immemorial,  nor  deducing  the  title  from  the  owner  of  the  fee  of  tk 
premises  in  respect  of  which  it  is  claimed.  And  that  it  was  pleaded  as  a 
justification  for  trespasses  in  several  closes,  although  plaintiff  had  only  com- 
plained of  trespasses  in  one  dose. 

R.  V.  Richards  in  support  of  the  demurrer.  The  declaration  ought  to  hs^ 
averred  the  enjoyment  (^  the  right  of  common  for  30  years  next  before  ^ 
commencement  of  the  suit.  It  is  dear  by  2&  3  W.4,  c.  71.  s.  1,  4»  &5,  that 
the  enjoyment  must  be  for  30  years  preceding  the  action,  but  if  issoe  were 
taken  upon  this  plea,  then  proof  of  enjoyment  for  30  years,  but  not  next  before 
the  suit,  would  be  suffident.  In  the  pleadings  m  Monmouth  CatudCompoHf^. 
Harford  (a),  and  Wright  v.  WiUiasmB  (6)  ;  the  pleadings  under  this  statote 
stated  the  enjoyment  to  be  "  next  before"  the  commencement  of  the  suit  (c). 

Mflule  conJtrh  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — ^It  appears  to  me,  that  the  fourth  section  of  the  statate 
contains  a  mere  exposition  of  the  proof  necessary  to  establish  a  right.  It 
would  have  been  very  easy  to  say  in  the  plea,  that  the  right  had  been  enjoyed 
for  30  years  next  before  the  commencement  of  the  suit.  After  all,  it  is  a  mere 
question  of  evidence,  and  the  enjoyment  for  30  years  next  before  the  suit  must 
be  proved. 

Park,  J. — ^It  is  manifest  that  this  is  a  matter  of  proof  at  the  trial.  Tbe 
defendant  cannot  succeed  unless  he  proves  the  right  for  30  years  next  before 
the  commencement  of  the  suit. 

f 
Vauohan,  J.  concurred. 

Richards  craved  leave  to  withdraw  the  demurrer,  which  was  granted  ontk 
usual  terms. 

(a)  1  Cr.  M.  &  R.  614.  (c)  See  also  the  pleadiD^  in  Bwsley  r. 

(0)  I  Meeson  &  Wels.  77.  Clarke,  ante,  page  100. 
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GOODFELLOW  V.  ROBINS.  Af4ijf24. 

QROWDER  moved  that  the  defendant  might  be  discharged  out  of  custody,  ^[erotiem  for" 
under  48  G.  3,  c.  1 23.  he  having  been  in  prison  upwards  of  twelve  months,  mora  than  12 
for damsges under 20/.  in  an  action  for  criminal  conversation  with  the  plaintiff^  l!^  Oian^/. 
wife.    He  dted  Winter  v.  EiUot  (a) ;  where  it  was  held,  that  the  statute  is  damages  given 
q>plicable  to  the  case  of  persons  in  execution  for  damages  in|ictions  of  assault.  ^"J^.*^^  ilT 

cntiUed  to  hit 

Bantow  shewed  cause. — Thestatute  is  not  applicable  to  a  case  of  this  descrip-  ^„  48  ^e^  9» 
tioQ.  The  title  of  it  is  "  AnActforthe  Discharge  aS  Debtors  iuExecution  for  c.  123. 
anall  Debts  from  Imprisonment  in  certain  Cases ;"  and  then  foHows  a  recital 
that  the  act  would  tend  to  the  relief  of  certain  debtors,  and  at  the  same  time 
occasion  no  material  prejudice  to  trade  and  public  credit.  And  in  the  latter 
part  of  the  first  section,  it  is  provided  "  that  no  proceeding  whatever,  by  scire 
ficiat,  action,  or  otherwise,  shall  be  maintained  or  had  against  the  bail  in  any 
action  upon  the  judgment  wherein  the  defendant  or  defendants  shall  have  been 
discharged  in  execution."  This  shews  that  the  statute  was  intended  to  apply 
only  to  cases  where  the  defendant  could  be  arrested.  In  Winter  v.  Elliott  (a), 
the  attention  of  the  Court  was  not  called  to  this  part  of  the  statute.  In  all  the 
insolvent  acts  there  is  an  express  enactment,  for  the  purpose  of  delaying  the 
discharge  oi  insolvents,  who  are  in  custody  for  damages  recovered  in  actions  for 
criminal  conversation. 

TiNDAL,  C.  J. — ^I  see  no  reason  for  differing  from  the  Court  of  King's 
Beneh.  It  is  to  be  observed  that  there  is  a  boon  given  to  the  i^aintiff  by  ^e 
statute ;  he  may  sue  out  a  writ  aifi./a,  and  take  the  defendant's  property  after 
he  is  discharged ;  and  the  legislature  may  probably  have  thought  that  where 
die  sum  is  so  small,  a  sufficient  compensation  would  thereby  be  given. 

Paik,  J.  and  Gasslkb,  J.  concurred. 

Vavqhan,  J. — The  statute  ought  to  be  construed  liberally. 

Rule  absdute. 

(a)  3  N«T.  ft  Man.  315 ;  1  Ado.  k  EUit,  M. 


Knight  v.  Woore.  j^^^  ^ 

^RESPASS  for  breaking  and  entering  the  plaintiff's  close,  and  breaking  his  Where  •  plea  in 

gate.— The  defendant  pleaded,  first,  not  guilty;  2ndly,  that  the  locus  in  SS^ier"!^' 

9«o  was  a  public  highway,  and  that  all  the  king's  subjects  had  a  right  to  use  it  "ff^^  of  way 

with  horses  and  carriages,  to  felch  and  carry  goods  and  water  thereon ;  and  in  qtto  for  die 

thirdly,  a  like  justification,  allegbg  the  right  to  be  for  the  inhabitants  of  Mon-  ?J7i***  ^ 

»o«/A  to  use  the  way  for  the  same  purposes.    At  the  trial  a  verdict  was  found  water,  and  the 

for  the  plaintiff  on  the  first  and  second  issues,   and  for  the  defendant  on  the  ff'LIlf?*^*^?* 

tne  ngnt  ai  in 
the  goods,  but 
•finned  it  ai  to  the  water  i^Held^  that  the  plea  wu  diatribatiTe,  and  that  thedeiindant  wa 
CDtitied  to  haveahf  vadict  entered  for  him  aa  to  the  right  to  carry  water. 

▼OL.  II.  K 
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Com.  Pieau    third  issue,  so  far  as  it  related  to  the  carrying  of  water;  but  the  jury  n^ 
Knioht      ^^^  the  defendant's  right  as  to  the  carriage  of  goods. 


V. 
WOOBE. 


Ludlow,  Serjt.  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff  upoe 

all  the  issues. 

MauU  and  Whateley  shewed  cause. — ^The  third  issue  must  be  teken  distii- 
butively,  and  be  entered  for  the  plaintiff  as  to  the  right  to  carry  goods ;  and 
for  the  defendant  as  to  the  right  to  carry  water.  The  rules  of  court  HiL 
T.  4  W.  4.  pi.  5, 6, 7,  shew  that  such  a  plea  as  this  must  be  taken  distribulivelY. 
In  rule  5  it  is  said  "  That  pleas  of  a  right  of  way  over  the  hcitM  in  pu>,  varyiiur 
the  termini  or  the  purposes,  are  not  to  be  allowed."  Therefore  the  defen^t 
was  prevented  from  pleading  two  pleas  witii  separate  justifications.  Id 
Phythian  v.  White  {a)  the  Court  of  Exchequer  ordered  a  verdict  to  be  enterei 
distributively. 

Ludlow,  Seijt.  and  R.  V.  Richards,  in  support  of  the  rule,  contended  that  the 
issue  was  substantially  found  for  the  plaintiff,  and  tiiat  the  verdict  ought  to  be 
entered  for  him  generally. 

TiNDAL,  C.  J. — ^This  case  seems  to  me  to  fall  precisely  within  the  rules  of 
HD.  Term.  4  W.  4.  The  fifth  and  sixth  rules  seem  to  contemplate  that  a 
justification,  claiming  such  a  right  as  this,  is,  in  its  nature,  distributable.  Here 
the  verdict  must  be  entered  for  the  plaintiff  as  to  the  right  to  carry  goods,  and 
for  the  defendant  as  to  the  right  to  carry  water. 

Park,  J. — We  should  defeat  the  object  of  the  new  roles  of  pleading,  wfaidi 
was  to  prevent  multiplied  pleas,  if  we  did  not  hold  that  this  issue  may  be  dis- 
tributed. 

Gaselbb,  J. — Suppose  the  defendant  had  justified  a  right  of  way  for  horses, 
carts,  and  other  carriages,  and  had  only  proved  his  right  to  go  yMk  horses.^ 
That  would  entitle  him  to  a  verdict  as  to  the  right  of  way  for  horses. 

Vauohan,  J. — ^I  am  of  the  same  opinion.  The  issue  is  capable  of  bein^ 
taken  distributively,  and  it  ought  to  be  so  taken. 

Rule  accordingly  [b). 


n 


Since  reported,  3  Cr.,  M.,  &Ro8.  216.      of  taxings  the   costs  of  this  cause.       Sa 
A  question  came  before  the  Court  on      Knight  y.  JVaore,  3  Hodges,  1« 


a  subsequent  day,  as  to  the  proper  mode 


jifaysi  Smith  r.  Smith. 

IntroTcrtorc-  ^^^^^^  ^  recover  a  wateh.      Pleas.— I.  Not  Guilty.      2.  That  the 
«oTcr  a  watch,  wateh  was  not  the  property  of  the  plaintiff.  At  the  trial  before  Vaugkan,J. 

pleaded  that  it  was  not  the  property  of  the  plaintiff.  It  appeared  that  the  watch  had  fomerly 
been  the  propertv  of  the  father  of  the  plaintiff  and  defendant,  who  were  two  brothers.  The 
defendant  put  in  evidence  letters  of  administration  of  his  father's  effects,  which  had  been 
granted  to  him.  Beld^  that  the  plaintiff,  in  answer  to  this  cTidence,  was  entitled  to  ffiwe  eri- 
dence  of  convcnatioDl  in  which  the  deceased  had  stated  that  he  had  given  the  watch  to  the 
plaintiff. 


Smith 
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Umsin  evidence,  that  the  plauitiff  and  the  defendant  were  brothers,  and  that  Cam.  Mot. 
the  witch  had  fonnerly  been  the  property  of  their  deceased  &ther.  The  de- 
fendant, who  was  the  elder  brother,  at  first  relied  upon  the  infirmity  of  the 
pliintifi's  title:  but  towards  the  dose  of  the  case,  his  counsel  put  in  evidence  Smith. 
thekttenctf  administratiooof  his  fother's  effects  which  had  been  granted  to  him. 
For  thepnipose  of  shewing  that  the  watch  formed  no  part  of  the  lather's  estate, 
evidence  was  then  tendered,  by  the  plaintiff,  to  prove  that  the  intestate  had 
slated,  in  several  conversations,  that  he  had  given  the  watch  to  the  plaintiff; 
hot  the  learned  judge  rejected  the  evidence,  and  a  verdict  was  found  for  the 
defendant 

Boaqm,  Seijt.  obtained  a  role  nisi  for  a  new  trial  upon  the  ground  that  the 
evidence  ought  to  have  been  received.  He  relied  upon  Ivatt  v.  Finch  (a)  ; 
where  it  v?as  held  upon  an  issue  between  A.  &  B.,  whether  C.  died  possessed  of 
certain  property,  thatevidence  might  be  given  of  declarations  made  by  C,  that 
she  had  assigned  the  property  to  A. 

Bfles  shewed  cause. — ^Ilie  defendant  did  not  daim,  as  administrator  of  the 
former  owner  of  the  watch,  but  he  relied  on  his  possession  ;  and  the  plaintiff 
was  bound  to  prove  a  better  title.  When  the  declarations  were  made,  the 
Either  wras  not  in  possession  of  the  watch ;  and  therefore  this  case  differs  from 
Pocock  V.  BiUinjifs  (b),  where  the  declarations  of  a  former  holder  of  a  bill  of 
exchange  were  received  in  evidence,  because  they  were  made  during  his  pos- 
sesgion  of  the  bilL  Nor  are  these  declarations  evidence  upon  the  ground  of 
identity  of  interests  between  the  parties,  as  was  the  case  in  Wbolway  v. 
ftoitf(c). 

It  is  a  well-established  rule  of  law,  that  a  party  cannot  make  evidence  in  his 
own  fevour,  Glyn  v.  Bank  of  England  (d) ;  Rexr.  In.  of  Debenham  (e)  ;  Ber- 
MiroK  V.  Fardnratherif).  Jt  will  be  said  that  this  was  a  declaration  made 
(gainst  the  interest  of  the  party  making  it ;  but  in  this  case  the  declarations 
rere  not  made  in  the  course  of  business,  but  were  mere  idle,  casual,  gratuitous 
tatements ;  and  there  is  no  case  where,  under  such  circumstances,  the  evi- 
ience  has  been  received.  Ivatt  v.  Finch  (a)  is  distinguishable,  because  there 
he  defendant  necessarily  claimed  under  the  party  whose  deplarations  were 
ecdved. 

BmpoM,  Seijt.  and  Chandlets  m  support  of  the  rule. — Ivatt  v.  Finch  (a)  is 
ledsely  in  point;  and  there  the  declarations  were  made  after  the  property 
id  passed  out  of  the  hands  of  the  party  making  them,  and  it  is  stated,  in  that 
lae,  that  the  declarations  were  unaccompa|iied  with  any  act.  As  the  letters  of 
Iministration  were  given  in  evidence,  it  is  dear  that  the  defendant  relied 
I  the  title  which  he  thereby  acquired.  If  the  father  had  been  alive,  the 
mTersations  would  have  been  admissible  against  him,  in  any  action  in  which 
s  dsimed  tiie  watch  as  bdonging  to  him.  Wbolway  v.  Rowe  (c)  does  not 
iply.  In  Roe  d.  Bntne  v.  Rowlings  {g),  where  A.,  as  tenant  for  life,  with  a 
aited  power  of  leasing,  reserving  the  ancient  rent,  received  a  letter  horn  his 


(t)  ]  Taunt,  141.  (e)  ft  B.  ft  Aid.  l^. 

(6)  Ry.  ft  Moody,  127.  (/)  3  Bar.  ft  Adol.  372. 

(c)  1  Ado.  ft  Bflis,  1 14.  ig)  7  East  279. 

W2Ve«7,  43. 
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confidential  agent»  oontdning  an  account  of  the  tenants  and  rents*  on  liM 
the  tenant  for  life  indorsed  the  words,  "  a  particular  of  my  estate,"  and 
handed  it  down  to  B.  the  succeeding  tenant  for  life,  who  had  a  like  limited 
power  of  leasing,  by  whom  it  was  preserved  and  handed  down  amongst  the 
mmiiments  of  the  estate  to  the  first  tenant  in  tail;  it  was  held  that  the  doca- 
ment  was  evidence  for  the  first  tenant  in  tail  against  the  lessee  of  B.,  in  order 
to  shew  that  the  rent  reserved  by  B.,  the  tenant  for  life,  was  less  tbsn  the 
ancient  rent  which  was  reserved,  at  the  time  to  which  the  paper  referred, 
the  paper  having  been  accredited  by  the  then  owner  of  the  estate,  who  had 
the  means  of  knowing  the  feet,  and  who  had  an  interest  the  other  way,  w., 
to  diminish  the  rent,  in  order  to  increase  his  fine  upon  a  renewal,  under  the 
power. 

TiNDAL,  C.  J. — ^I  found  my  opinion  upon  the  position  of  the  cause  at  the  exact 
time  when  it  was  left  to  the  jury.  It  is  true  that  the  pleadings  raised  a 
negative  issue,  on  the  part  of  the  defendant,  namely  that  the  plaintiff  had  so 
property  in  the  watch ;  but  it  is  also  true  that  a  negative  issue  may  sometuixs 
be  made  out  by  affirmative  evidence  produced  by  the  defendant.  Here,  when 
the  case  was  about  to  be  submitted  to  the  jury,  the  defendant  produced  the 
letters  of  administration  to  shew  that  he  was  the  administrator  of  his  father't 
effects.  The  effect  which  this  evidence  produced  in  the  minds  of  the  jary 
we  cannot  tell ;  and  then  strictly  in  answer  to  this  part  of  the  case,  it  «u 
proved,  by  the  plaintiff,  that  the  intestate  had  stated,  in  several  conversations. 
that  the  property  in  the  watch  was  qpt  in  him.  This  is  quite  as  strong  a  case 
as  Ivait  v.  Finch  [k),  because  the  defendant  claimed  under'the  intestate,  and 
as  his  representative,  and,  therefore,  I  am  of  opinion  that  the  dedaratiois 
were  admissable.    The  rule  must  be  made  absolute. 

Park,  J. — In  answer  to  the  letters  of  administration,  the  plaintiff  «u 
entitled  to  prove  the  declarations  which  had  been  made  by  the  intestate. 

Gaselee,  J.  concurred. 

Vaughan,  J. — ^The  letters  of  administration  were  not  put  in,  until  tk 
defendant's  case  was  nearly  closed ;  and  I  did  not  give  the  question  the  saitf 
consideration .  whieh  I  might  otherwise  have  given  iL  I  concur  in  tk 
opinion  which  .the  Court  has  expressed. 

Rule  absolute. 

(*)  1  Taunt,  141. 


Stanley  v.  Towoood. 


Wb«fe  there  it  POVENANTupon  an  indenture  of  lease  of  a  messuage  and  premises  for  fooT' 
a  general  we-   ^  ^^^  yeJ^^g  f^om  Michaelmas,  1 823.— The  declaration  set  out  the  covenanttf 

a^imM  mKT'     follows :  That  the  lessee  should  and^  would,  during  the  con^uance  of  the  s**^ 
premiietf  and  _  . 

to  leaTO  them  to  repair  at  the  expirmtion  of  the  term ;  upon  an  action  for  a  breach  cf  the 
covenant,  the  leasee  cannot  shew  that  the  premtaea  were  out  of  repair  at  the  eoran  enee- 
ineotof  the  leue;  but  he  may  shew  that  the  premises  were  old,  because  the  lessee  is  only 
bound  to  keep  up  the  house  as  an  old  house. 
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lemise,  preserre.  and  keep,  and  at  the  end,  or  othor  sooner  detenninatibn  of  the    ctm.  pum. 

(aid  term  of  fourteen  years  thereby  granted,  leave  the  said  demised  messoage,  and 

>ther  buildings,  and  all  the  outhouses,  offices,  windows,  doors,  drains,  sewers,  v. 

)ipefi,  and  other  water-courses,  gates,  hedges,  and  fences  belongingto,  in,  or  about     ^owoooiH 

he  said  demised  premises,  in  good  and  tenantable  order  and  repair :  all  losses* 

ind  damages  by  fire  or  tempest,  in  the  mean  time,  excepted. 

Breach, — ^That  the  lessee,  until  the  commencement  of  the  suit,  suffered  and 
)ermitted  the  said  demised  premises  to  be  and  continue,  and  the  same  were,, 
ninous,  prostrate,  out  of  repair,  and  in  great  decay,  for  want  of  needfiil  and 
lecessary  maintaining,  upholding,  supporting,  and  keeping  the  same. 

Plea : — ^That  the  defendant  had,  during  the  continuance  of  the  demise,  pre- 
served and  kept  the  premises  in  good  and  tenantable  order  and  repair,  according 
to  the  form  and  effect  of  the  said  indenture. 

At  the  trial  before  BoUand,  B.  at  the  last  Abingdon  assizes,  the  following 
facts  were  in  evidence :  The  demised  premises  consisted  of  an  ancient  dwell- 
ing house ;  and  several  of  the  plaintiff's  witnesses  proved  that  the  floors  and  a 
garden-fence,  belonging  to  the  house^  were  left  out  of  repair  at  the  end  of  the 
tenancy.  They  also  proved  that  a  lean-to,  which  had  been  erected  by  the 
defendant,  during  his  term,  was  out  of  repair,  so  that  the  rain  penetrated 
through  the  roof.  For  the  defendant  several  witnesses  were  called,  who 
stated  that  the  premises  were  of  very  great  antiquity,  and  that,  under  the 
circumstances,  they  considered  them  to  be  left  in  good  repair.  Upon  cross- 
examination  the  witnesses  admitted  that  some  trifling  repairs  were  required. 
As  to  the  lean-to,  they  attributed  the  imperfect  state  of  the  roof,  to  an  origuud 
defect  in  the  construction  of  the  building,  which  they  described  as  being 
pitched  too  low.  The  counsel  for  the  parties  did  not  agree  as  to  the  mode  in 
which  the  learned  judge  left  the  case  to  the  jury  at  the  trial.  The  defendant's 
counsel  contended  that  the  jury  were  told  that  they  were  not  to  consider 
whether  the  premises  were  new  or  old,  at  the  commencement  of  the  tenancy. 
The  plaintiff's  counsel  insisted  that  these  observations,  only  applied  to  certain 
evidence  which  was  tendered  for  the  defendant,  to  shew  that  the  premises  were  in 
abetter  state  of  reparation,  at  the  determination  of  the  tenancy,  than  they  were 
at  the  coDunencement.  A  verdict  was  found  for  the  plaintiff,  with  14/.  lOs* 
damages,  being  8/.  lOf.  in  respect  of  the  general  repairs^  and  6L  in  respect  of 
the  defective  state  of  the  lean-to. 

Stcrka,  Seij.  obtained  a  rule  nisi  for  a  new  trial,  upon  the  ground  of  misdi- 
rection, or.  in  pursuance  of  leave  reserved  at  the  trial,  to  reduce  the  damages 
to  8/.  10«.,  if  the  Court  should  be  of  opinion  that  the  defendant  was  not 
liable  to  pay  the  damages  given  in  respect  of  the  lean-to. 

Keliy  and  F.  Gunning  shewed  cause. — ^When  a  lessee  enters  into  an  abso- 
lute and  unequivocal  covenant  to  repair  premises,  and  deliver  them  up  in  repair, 
at  the  end  of  the  term,  it  is  no  answer  to  say  that  the  premises  were  out  of 
repair  at  the  commencement  of  the  tenancy.  A  reduction  of  rent  is  often  made 
in  consideration  of  the  repairs  which  are  to  be  done  by  a  lessee.  The  learned 
judge  told  the  jury,  that  the  defendant  was  not  entitled  to  go  into  the  question 
of  the  state  of  the  repairs  at  the  time  of  the  entry;  and  it  is  clear,  f^om  the 
amount  of  the  verdict,  that  the  jury  did  not  misunderstand  this  observation. 
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Com.  Pleat,    be^tuse  larger  damages  wooid  haye  been  given,  if  tlie  jmy  had  Boppoaed  tint 
it  made  no  difference*  wheth^  it  was  lan  old  or  a  new  house. 

Harris  v.  Janes  (a),  and  ChtUeridge  v.  Mwiyard  (b),  are  not  inooofiisteat 
with  the  present  case.  There,  as  here,  the  question  was  left  to  the  jury,  upon 
the  words  of  the  covenant,  and  the  only  difference  is,  that,  in  these  cases,  Ik 
jmy  considered  that  there  had  heen  no  brea<^  proved*  As  to  the  noa-repur 
of  the  lean-to,  it  certainly  appeared  that  the  roof  was  not  water-tight,  through 
a  defect  in  its  ori^nal  constmction ;  but  if  tiie  lessee  chose  to  erect  new  kild- 
ings,  he  is  hoand  by  the  covenant  to  leave  them  in  good  repair.  In  Bse,  Ah. 
HL  Covenant  (E),  it  is  said,  "  if  a  man  takes  a  lease  of  a  house  andland,  and 
covenants  to  leave  the  demised  premises  in  good  repair  at  the  end  of  the  term, 
and  he  erects  a  messuage  upon  part  of  the  land,  besides  what  was  before,  k 
must  keep  or  leave  this  in  good'repeir  also."  And  as  the  verdict  is  under  20^> 
the  Court  will  not  send  the  cause  down  for  a  new  trial,  upon  the  ground  tiist 
the  damages  are  excessive* 

Storks^  Seij.  and  Big^s  Andretos  in  support  of  the  rule.  The  case  wasMt 
properly  left  to  the  jury.  In  Harris  v.  Jows  (a),  where  the  covenant  was  omi- 
lar  to  tins  one,  the  jury  were  asked  whether  the  covenant  had  been  really  and 
substantially  oomplied  with,  and  they  were  told  that  it  was  hiordly  to  be  ex- 
pected that  a  strict  and  literal  performance  of  so  general  a  covenant  coolil 
be  proved ;  and  that  the  defendant  was  only  bound  to  keep  up  the  house  «i  to 
old  house,  not  to  give  the  plaintiff  the  benefit  of  new  work.     In  Fgrpsm  t. 

((0*  Lord  Kenjftm  said,  that  a  landlord  had  no  right  to  claim  a  som  for 

putting  on  a  new  roof  on  an  old  worn-out  house ;  and  in  ChOUridge  v.  Urn- 
yard  (h)  Thdal,  C.  J.  said,  "  Where  a  very  old  building  is  demised,  and  Ik 
lesseeenters  into  a  covenant  to  repedr,  it  is  not  meant  that  the  d.d  buildiBgB 
to  be  restored  in  a  roiewed  form  at  the  end  of  the  term,  or  of  greater  wbc 
than  it  was  at  the  commencement  of  the  term  (e) ;  what  the  nalmral  opentkn 
of  time  flowing  on,  effects,  and  all  that  the  elements  bring  about  in  dimiuirfaBg 
the  value,  constitute  a  loss,  which,  so  far  as  it  results  from  time  and  natoiei 
fidls  upon  the  landlord ;  but  the  tenant  is  to  take  care  that  the  premises  do  not 
snfier  more  than  the  operations  of  time  and  nature  would  effect.  He  is  bouad, 
by  seasonable  application  of  labour,  to  keep  the  house,  as  neariy  as  poaabk, 
in  the  same  conation  as  when  it  was  demised  ;  if  it  appears  that  he  has  made 
these  applications,  and  laid  out  money,  from  thne  to  time,  upon  the  premises, 
it  would  not,  perhaps,  be  fair  to  judge  him  very  rigourously  by  the  reports  i 
a  surveyor,  who  is  sent  upon  the  premises,  for  the  very  purpose  of  finding  fraH." 

The  defendant  was.  therefore,  dearly  entitled  to  shew  the  state  of  the  pr^ 
mises  at  the  time  thelease  was  granted.  Tlie  lean-to  was  originally  defective, 
and  would  never  keep  out  the  rain.  When  a  tenant  makes  new  erections,  k 
may  construct  them  as  he  pleases.  He  may  build  up  walls,  and  put  no  roof 
upon  them ;  or  bmld  a  house  without  floors,  and,  in  either  case,  he  wooM 
not  be  liable  under  this  covenant  to  be  sued  for  non-repair.  In  some  cases, 
be  might,  perhaps,  be  liable  for  waste.  Suppose  a  cow  shed  was  bailti 
imd  covered  with  straw,  which  did  not  keep  out  rain,  although  it  would  afibrd 
shelter,  could  it  be  said  that  the  lessee  would  be  liable  to  thatch  ?    Ihis  b  i 


(a)  1 M. 
(6)  1  M. 


,  &  Robinson,  173.  («)  See  also  Soward  v.  Leggait,  7  Car.  & 

.  &  Robinson,  336.  P.  616,  eoratu  Abinger,  C.  B.,  to  tbe  saB< 

(d)  2  Esp.  590.  effect. 
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complamt  that  the  lessee  did  not  originally  make  a  better  roof  on  the  lean-to.    Com,  Pleas. 
Non-repair  means  a  want  of  restitution  to  its  oiTginal  state.  Staklet 

V. 

TiNDAL^C.  J. — ^This  is  an  action  for  the  breach  of  a  covenant  in  a  lease  of  cer-     Towgood* 
tain  praxuses  for  fourteen  years.    The  tenant  covenanted  that  he  would  preserve 
aod  keep,  and  at  the  end  of  the  term  leave,  the  messuage  and  buildings,  and 
all  outhouses,  offices,  windows,  doors,  drains,  sewers,  pipes,  and  other  water- 
courses, gates,  hedges,  and  fences  belonging  to  the  premises,  in  good  and 
tenantable  order  and  repair*  The  defendant  pleads  performance  of  the  covenant ; 
and  the  question  for  the  jury  was,  whether  the  premises  had  been  kept  and 
left  in  good  and  tenantable  order  and  repair.     I  agree  that  the  point  to  be 
dedded  was,  whether  the  premises  had  been  substantially  repaired,  and  if  the 
plaintiff  had  sustained  any  damage.     It  certainly  is  not  sufficient  to  she^ 
a  cracked  pane  of  glass,  or  the  like ;  but  something  tangible  ought  to  be 
brought  before  the  jury.     Here  the  jury  gave  damages  to  the  an^ount  of 
14/.  I  Of. ;  and  the  grounds  upon  which  this  application  is  founded  are  two. 
First,  as  to  8/.  lOf.,  it  is  said  that  the  judge  misdirected  the  jury.     The 
ground  of  misdirection  which  has  been  stated  is,  that  the  judge  told  the  jury 
that  it  was  of  no  consequence,  in  considering  the  verdict,  whether  the  premises 
were  completely  old  or  completely  new,  when  the  tenant  took  possession  of 
them.     If  such  had  been  the  direction,  there  ought  to  be  a  new  trial ;  but 
the  leaned  baron  does  not  report  to  us  that  he  gave  any  such  direction.    The 
statements  made  by  the  counsel  at  the  bar,  during  the  argument,  do  not  agree 
as  to  what  the  direction  really  was,  and  probably  no  more  was  intended  to  be  ex- 
preased  in  the  language  which  has  been  adverted  to,  than  the  principle  that,  under 
such  a  covenant,  the  jury  were  not  to  consider  the  state  of  repair  of  the 
pronifles  at  the  time  of  the  demise.     This  must  have  been  the  course  which 
the  cause  took,  because  the  cross-examinations  had  reference  to  the  state  of 
tk  premises  at  the  time  they  were  taken.     The  question  then  resolves  itself 
into  this,  viz.,  whether  the  damages  are  too  large,  because  the  defendant's 
ymx  witnesses  admit  that  some  repairs  were  wanting.     One  witness  stated 
that  the  floor  was  worm-eaten  ;  but  that  it  could  be  put  into  substantial  repair 
or  twenty  shillings ;    another,  that  it  would  require  the  expenditure  of  two 
xnmds  to  repair  the  fences ;  and  that  some  of  the  glass  was  cracked     How 
hen  are  we  to  say,  when  the  defendant's  witnesses  give  this  evidence,  that  the 
plaintiff  is  not  entitled  to  a  verdict.     It  was  a  mere  question  of  amount  of 
iuaages,  and  we  have  no  authority  to  interfere  with  the  amount  of  the  verdict* 
rhen  only  14/.  10s.  has  been  recovered.  If  the  learned  judge  had  said  that  the 
ntiquity  of  the  premises,  at  the  time  of  the  demise,  made  no  diflference,  I 
hould  not  have  gone  so  far,  because  I  think  that  was  material ;  but  upon  the 
round  which  has  been  already  stated,  I  am  of  opinion  that  this  rule  must 
e  discharged. 

Park,  J.  concurred. 

V  AUG  HAN,  J. — ^We  cannot  travel  out  of  the  report  of  the  learned  judge  ; 
nd  as  only  14/.  lOs.  has  been  recovered,  the  Court  cannot  interfere  with  the 
erdict. 

Rule  discharged* 
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•^^'S-  Brogden  9.  Marriott. 

brooriit"foMii*  nr^^®  ^"^  "^  action  brought  for  the  teeach  of  an  agreement  made  between 

breach  of  the  the  plaintiff  and  defendant,  in  the  following  terms  :  The  plaintiff  agreed  to 

f^reemeot.        ^^7*  *^^  ^^^  defendant  agreed  to  sell  hia  horse,  Partington,  to  the  pkinttf. 

Theplaintiff     for  the  smn  of  200/.,  provided  he  trotted  eighteen  miles  within  one  how,  ind 

imd  the  defenhl  that  to  be  done  witl^  one  mdnth  from  that  day :  and  Joseph  NoreUfe  of 

dant  amed  to    Qssett  to  be  the  judge  of  the  performance.     If  the  task  was  not  performed ;  the 
adl  hiB  horse,     _  _        ;   ^^  , ,         ,         ,  .     .^  -        ,  ^  ,  ,  .  ,    i       ,  •  ^ 

ParHngtan^  for  horse  was  thereby  sold  to  the  plaintiff  for  the  sum  of  U.,  which  the  puintiff 

hIIISottS^?8*    that  day  paid  to  the  defendant  (a).     At  the  trial,  before  Denman,  C.  J.,  at  the 

miles  within      last  Yorkshire  assizes,  evidence  was  given  of  a  trial  of  the  horse  having  been 

^Uiin  rae         made,  in  which  it  failed  to  perform  the  task  mentioned  in  the  agreement,  audi 

month;  and  if  verdicft  was  found  for  the  plaintiff,  subject  to  leave  reserved  to  move  the  Conrt 
the  taiic  waa       .         ^  .. 

not  performed,  to  enter  a  nonsmt. 
the  none  waa 

thrplaiatifrfbr       CresweU  obtained  a  fule  nisi  to  enter  a  nonsuit,  or  to  arrest  the  judgmot, 
*'•  **?jf** '^'     upon  the  ground  that  the  agreement  was  illegal. 
day  paid  to  the 

AeTrial"  it  ap!  ^'  Alexander  and  Milner  shewed  cause.— TTiis  is  a  sale  of  the  horse  upon  i 
peared  that  the  condition,  subject  to  a  different  condition,  if  it  does  not  perform  a  oertain  d»- 
performed,  and  tence  in  a  certain  time.  The  animal  might  be  altogether  useless  to  the  plun* 
**»•*  **i*htd  ^'  Tonieas  it  possessed  the  required  qualification.  A  person  might  agree  to 
refused  to  de-  give  a  certain  sum  for  a  steam  engine  of  twenty  horse  power ;  but  if  it  were  only 
uTihe^plaintS^  °^  eighteenhorse  power,  it  might  be  of  no  value  for  the  purposes  for  which  it  w» 
a  verdict  was  *  required.  So  chemical  agents  might  be  required  of  a  certain  strength,  for  the 
iSSAnt'\ff!»cld  P^^TOse  of  making  experiments,  which  could  not  be  made  if  of  a  less  strengtL 
upon  a  motion  So  here  why  should  not  the  value  of  the  horse  to  the  plaintiff  depend  eotirdj 
judm^L  *hat  ^P^^  the  result  of  the  required  performance  ?  The  jury  might  have  fomid  tbrf 
this  agreement  the  match  was  a  nuisance,  under  the  fourthissue  which  was  raised ;  and  if  tbc  de- 
wUhin^^Anne  fendant  relied  upon  the  agreement  being  illegal  under  the  statute  against  wageiSi 
aV  ^^^'  '^'  **  ought  to  have  been  pleaded ;  as  was  said  by  Gaselee,J,  upon  the  argmnentof 
who  thooj(ht  the  demurrer.  He  said,  "  The  third  objection  is,  that  the  declaration  difldosa 
ttenof  il?«nu  "^  illegal  contract ;  but  that  point  is  not  stated  in  the  points  specified  fcr 
Ihy  ought  to  argument ;  and  as  there  is  a  plea  in  which  the  objection  is  raised,  the  cause 
nUicd  by  a  plea  ^^^7  S^  down  for  trial  upon  that  point,  which  is  a  proper  question  for  the 
on  the  record,  decision  of  a  jury  (a)."  The  trotting  of  the  horse  was  a  conditicm  for  the 
benefit  of  the  defendant ;  and  it  was  for  him  to  shew  that  he  was  entitled  to  the 
higher  price  which  was  stipulated  for.  The  proof  of  the  performance  formed 
no  part  of  the  plaintiff's  case. 

/.  Bailey  in  support  of  the  tule. — ^The  stat.  13  G.  2,  c.  19,  which  ^ 
passed  for  the  encouragement  of  bona  fide  races  on  the  turf,  does  not  apply  to  tb 
match  which  is  stated  in  the  agreement  (6).   By  the  previous  statute,  SAnoe. 

(o)  See  this  case  aTg:ued  on  demurrer,         (b)  See  Wkahif  v.  Pojoi,  8  Bos.  u^ 
Brogdtm  v.  Marriott,  1  Hodges  383 ;  2  Bing.      Puller,  51 . 
N.  C.473;  2  Scott.  712. 
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c.  14,  (i),  tfaifl  waB  an  illegal  wager,  and  the  agreement  cannot,  therefore, 
be  enforced ;  and  if  it  be  supposed  that  the  horse  and  200/.  were  the  stakes  to 
be  played  for,  then  this  case  is  also  within  the  16  Car.  2.  c.  7,  s.  d»  (e). 

TiNDAL,  C.  J. — It  is  only  necessary  to  consider  this  case  as  it  appears  upon 
tiie  record ;  for  if  the  contract  there  set  forth  is  within  the  mischief  contem- 
plated by  the  statute  of  9  Ann,  c.  14,  it  is  unnecessary  to  say  that  the  action 
cannot  he  supported.  I  agree  that  if  there  be  any  doubt  as  to  the  nature  of 
the  contract,  it  should  have  been  raised  by  a  plea,  so  that  the  question  might 
be  submitted  to  a  jury.  It  must  therefore  appear,  on  the  record,  that  this 
contract  is  illegal.  It  appears  to  be  a  contract  of  sale,  by  which  the  property 
in  a  horse  is  transferred  to  the  plahitiff,  at  a  conditional  price.  Now  what  is 
tiie condition  upon  which  the  price  is  to  depend?  The  plaintiff  says,  if  the 
bone  trots  eighteen  miles  within  one  hour,  I  will  give  200/.  for  him ;  but  if 
he  does  not,  I  will  pay  but  one  shilling.  Therefore  it  depends  upon  the 
task  being  performed,  whether  the  plaintiff  shall  pay  200/.  for  the  horse,  instead 
of  one  ahilling;  on  the  other  hand,  if  the  distance  was  not  duly  performed, 
tiie  defendant  was  to  give  up  the  horse  for  one  shilling.  Upon  looking 
at  this  case,  I  can  only  see  that  this  contract  was  to  turn  on  the  event  of  a 
trotting  match  against  Jime.  If  this  had  been  a  contract  to  be  determined  by 
any  mnocent  trial,  not  within  the  meaning  of  any  statute,  the  case  might 
be  different ;  if,  for  instance,  as  it  was  put  in  the  argument,  it  were  a  contract 
to  supply  a  steam-engine,  or  materials  for  chemical  purposes,  I  am  not  pre- 
pared to  say  that  it  would  be  void.  But  this  was  clearly  a  wager  within  the 
statute,  where  more  than  10/.  was  at  stake,  and  this  rule  to  arrest  the  judg- 
ment must  be  made  absolute. 


Com,  PleoM, 


Broodbv 

V, 

Mabriott. 


Park,  J. — ^l  am  of  the  same  opinion.  The  cases  which  have  been  put  of  the 
porchase  of  a  steam-engine,  or  of  materials  for  malpng  philosophical  experi- 
ments are  whoUy  inapplicable,  because  the  articles  would  be  useless,  if  they 
were  not  of  the  description  contracted  for. 


(<0  Sect,  1.  enacte,  "  That  all  notes,  bills, 
boQfb,  judg:iiients,  mortgages,  or  other  se- 
euritifig,  or  oonTejancea  whatsoever,  given, 
granted,  drawn,  or  entered  into,  or  exe- 
cuted by  any  person,  or  persons  what- 
Merer,  where  the  whole,  or  any  part,  of 
the  consideration  of  such  oonveyances  or 
Mcuhties  shall  be  for  any  money  or  other 
valuable  thing  whatsoever  won,  by  gam- 
iog  or  playing  at  carda,  dice,  tables,  tennis, 
bowls,  or  other  game  or  games  whatsoever, 
or  by  betting  on  the  sides  or  hands  of  such 
u  do  game  at  any  of  the  games  aforesaid; 
or  for  the  reimbursing  or  repaying  any 
money  knowingly  lent  or  advanc^  for 
such  gaming  or  betting  at  aforesaid,  or  lent 
or  adyanoed  at  the  time  and  place  of  such 
play  to  any  person  or  persons  so  gaming  or 
betting  as  aforesaid;  or  that  shall,  during 
inch  pity  go  play  or  bet,  shall  be  utterly 
▼Old-  fruitiate,  and  of  none  eflect." 

(«)  By  aect  3.  •'  If  any  person  or  per- 
sons ihall  play  at  any  of  the  said  games, 
or  any  other  pastime,  game,  or  games, 
whatioever  (other  than  with  and  for  ready 


money) ;  or  shall  bet  on  the  sides  or  hands  of 
such  as  do  or  shall  play  thereat,  and  shall  lose 
any  sum  or  sums  of  money,  or  other  thing 
or  things  so  played  for,  exceeding  the  sum 
of  100/.,  at  any  one  time  or  meeting,  upon 
ticket,  or  credit,  or  otherwise,  and  shall  not 
pay  down  the  same,  at  the  time  when  he  or 
they  shall  so  lose  the  same,  the  party  and 
parties  who  loseth,  or  shall  lose  the  said 
monies  or  other  thing  or  things  so  played  or 
to  be  played  for  above  the  said  sum  of  100/., 
shall  not,  in  that  case,  be  bound  or  com- 
pelled, or  compellable  to  pay,  or  make  good 
the  same;  but  the  contract  and  contracts 
for  the  same,  and  for  every  part  thereof, 
and  all  and  singular  judgments,  statutes, 
recognizances,  mortgages,  conveyances,  as- 
surances, bonds,  bilUi,  specialties,  promises, 
covenants,  agreements,  and  other  acts, 
deeds,  and  securities>  whatsoever,  which 
shall  be  obtained,  made,  given,  acknow- 
ledged, or  enteral  into  for  securi^  or  satis- 
faction of  or  for  the  same,  or  any  part 
thereof,  shall  be  utterly  void,  and  of  none 
efffect." 
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Com.  Pk9i, 


Broodsv 

V. 

Mabriott. 


Gasmlbs,  J. — ^I  am  not  prqpaMd  to  aay*  tiiat  vpoD  tbese  plndbigs  the 
jadgment  ought  to  be  arrarted.  It  was  a  que8ti0Q  for  the  jury  to  aay,  whetiur 
this  was  an  illegal  wager ;  and  the  proper  course  would  have  been  for  the 
defendant  to  have  raised  that  point,  by  patting  it  in  a  plea  on  the  record.  I& 
LymU  y.  Longhothm  (a),  it  was  decided  that  a  foot-race  was  a  game 
within  the  statute  9  Ann,  o.  14;  but  the  Court  decided  in  favour  of  the  de- 
fendant, because  it  was  not  stated,  in  the  declaration,  that  the  party  was  phy- 
ing,  and  the  Court  said,  that  they  could  intend  nothing  which  did  not  appear. 
That  case  is  certainly  not  precisely  in  point*  becanae  it  related  to  the  recover? 
of  apenalty.  Here  the  aom  was  large,  and  a  jury  would  probably  be  dispoeed 
to  bdieve  it  was  a  wager.  But  aoppoae  the  buyer  of  a  hcnrse  oonmdered  him 
worth  only  80/.,  altboogh  the  aeller  demanded  100/.,  and  then  that  an  agree- 
ment was  made  that  the  price  should  depend  upon  a  trial,  whether  the  hone 
would  trot  acertain  number  of  miles  within  an  hour;  in  sodi  a  oase  tfaejai? 
might  be  warranted  in  finding  that  it  was  a  kondfitk  transaction  between  the 
parties. 


Vaooh  AN,  J.-^I  agree  that  this  rule  should  be  made  absoliite.  If  the  coo- 
tract  were  doubtful  and  equivocal,  on  the  fiace  of  the  record,  the  verdict  ought 
not  to  be  disturbed ;  but,  considering  the  nature  of  this  contract,  ia  it  posailie 
to  look  at  it  without  seeing  thatit  is  within  the  statute  ? 

Rule  abeolttte. 

(a)  8  Will.  96. 


May  26. 

^  ^_^  ^  Grissell  and  Another  r.  Robinson. 

entered  into  a 

w*iS  OT?Pwd'  ^SSUMPSrr  for  money  paid  by  the  plaintiffs  to  the  uae  of  the  defendant.- 
fora  leiMeor  *  Piea,  Non  Aasumpsit.    At  the  trial  before  Par^,  J.  at  the  MiddlesestiU 

miHw"  SuV  *"*^'  ^^  following  fieMsts  were  in  evidence.  The  plaintiffs  were  executors  of 
Peto  died  be.  one  Peto,  who  died  in  1830.  The  defendant  had  entered  into  a  verbal  contract 
WM  exwutS!*  "^'^^  ^^^'  ^  consideration  of  450/.  to  be  paid  by  the  defendant,  for  a  lease 
The  plainUff^B  of  certain  building  ground,  for  a  term  of  twenty 'One  years ;  and  300/.,  part  of 
executor*;  and  ^^^  purchase  money,  had  been  paid,  and  the  defendant  was  let  into  poesessioD 
a  mamer  in  of  ^he  premises.  After  the  death  of  Peto,  his  executors  performed  the  trusts 
ing  decided  '  of  his  will  under  the  direction  of  the  Court  of  Chancery ;  and  the  defendant 
applied  to  the  Master  for  a  specific  performance  of  the  agreement,  which  he 
had  made  with  Peto;  but  the  master  reused  to  interfere,  upon  the  ground 
that  the  agreement  was  not  binding,  under  the  provisions  of  the  Statute  of 
Frauds.    After  some  negodation  the  plaintiffs  then  agreed  to  grant  a  lease  to 


that  the  con- 
tract was  void 
under  the  tut 
of  Frauds,  a 
iiew  contract 
waa  made  be- 


defendant  and    the  defendant,  upon  terms  which  were  founded  upon  those  in  Peto'9  agreemeat; 
the  plaintiA      ^nd  in  May,  1834,  the  lease  was  executed  by  the  parties.    It  recited  that 
Peto  had,  in  his  life-time,  agreed  with  the  defendant  to  grant  to  him  a  lesee 


for  a  lease  of 

the  Mune  pre- 

waTafteriwdg  ^*^®  P^®^  °^  ground  thereinafter-mentioned,  for  a  term  of  twenty-one  years,  at 

executed,  and 

the  tolidtor  to  the  pkintiffii  prepared  the  lease.    The  defendant  refiised  to  pay  for  the  leaae 

which  had  been  so  prepared,  whereupon  the  executors  paid  the  attorney,  and  brought  thia 

action  in  their  own  name,  for  money  paid  to  the  defendant's  use.    At  the  trial  it  vas  proved 

that  it  was  the  lEcneral  practice  in  Londtm^  for  the  leasee  to  pay  the  kMor*s  attorney  the 

expenses  of  preparing  a  tease :--/l<rU,  that  the  plaioUfis  were  not  bound  to  sue  as  executors; 

and,  Hxondiy^  diat  the  action  for  money  paid  was  maintainable  without  declaring  specially. 


ROBIVSOV. 


TtUNITY  TERK.  1896.  130 

%  certain  rent;  the  deafli  of  Peto ;  and  that  tte  phintifia  were  appointed  his  Com.  Pleaip 
tnisteci  and  eiieeuton;  and  it  waa  witneased  that  the  kaae  was  made  in  con-  q^^)!^!. 
Bideration  of  the  300^.  paid  to  Peto  in  his  life-time ;  and  of  1501.  then  paid  ^  _  v. 
by  the  defendant  to  the  plaintifiB. 

This  lease  waa  prepared  bj  Mr.  Taiflor,  tiie  solicitor  to  the  execatora,  who 
lemsnded  his  hill  of  costs  for  preparing  the  lease  and  counterpart  of  the 
idendant ;  bat,  on  his  refnsal  to  pay,  Tayior  waa  paid  1^  the  pkintifis,  out  of 
i  fund  in  chanoery,  belonging  to  Peto' 9  estate,  and  the  plaintifis  thereupon 
iommenced  the  present  action  to  recover  the  amount  so  paid  to  Taylor, 

Sereral  soUdton  were  examined  at  the  trial,  who  proved  that  it  was  the 
iccustomed  piactioe  in  Lomdoih  ior  leases  to  be  prepared  by  the  lessor's  soli- 
ctor, at  the  ezpenae  of  the  lessee.    A  verdict  was  foundfor  theplaintiffa. 

Talfourd,  Seij.  obtained  a  rnkmsi*  to  enter  a  nonsuit  upon  two  grounds  :-— 
Ist,  Hist  the  action  ought  to  have  been  brought  by  the  plaintiffiin  thdr  repre- 
WDtatiTe  diaracter ;  2ndly,  That  the  plaintifSs  ahould  have  dedared  specially. 

T^eti^and  W.  H.  Watson  shewed^canae:  First*  there  was  no  existing 
ontrsct  between  the  defendant  and  Peto,  which  could  be  enforced ;  and  the 
irrangement,  which  was  afterwards  effected,  was  altogether  a  new  one.  The 
(laintifis,  as  trustees  and  executors,  had  power  to  deal  with  the  land  as  they 
(leased ;  and  although  the  new  contract  referred  to  the  terms  of  the  old  one, 
hat  does  not  prevent  the  plaintiffa  from  suing  in  their  own  right.  Here  the 
lostom  shewed  that  the  defendant  was  primarily  liable  to  pay  the  attorney  who 
irepsredthe  leaae.  In  BraosingtOM  v.  Atdt  (a),  three  executors  ordered  goods 
X)  be  sold  as  the  gooda  of  their  testator,  and  they  afterwards  sued  for  the 
unount,  without  styling  themselves  executors ;  and,  upon  an  objection  that  a 
burth  executor  ought  to  have  been  joined  aa  plaintiff,  it  waa  hdd  that  they 
wen  entitled  to  recover,  upon  the  ground  that,  as  they  alone  had  made  the 
ontnict,  they  alone  ought  to  sue.  It  is  admitted  that  the  plaintiffs  nUghi 
lave  sued  as  executors.  Atpmall  v.  Wake  (b). 

Secondly.  It  is  said  that  the  dedaxmtion  should  have  been  framed  specially 
pon  the  custom  which  was  proved.  It  may,  perhaps,  be  contended  that 
19/or  could  not  have  recovered  immediately  against  the  defendant,  because  no 
etainer  waa  proved,  according  to  the  dedsion  in  Uigley  t.  Daykim  (c)  ;  but 
Q  that  caae  no  custom  for  the  defendant  to  pay  was  proved.  The  existence  of 
he  costom  need  not  be  pleaded.  llUdal,  C.  J. — ^The  witness  spoke  of  the 
penendeourse  of  business;  it  is  not,  strictly  spealdng,  a  custom.]  InPowMU 
.FarraMd{d)  the  princqile  is  laid  down  that  one  man  who  is  compelled  to  pay 
loney,  which  another  is  bound  by  law  to  pay,  is  entitled  to  be  reimbursed  by 
be  ktter.  Spe»cer  v.  Parry  (e)  is  dirtingushable,  because  the  defendant  was 
nder  no  original  legal  obligation  to  pay  the  amount  which  the  plaintiff  sought 
y  recover.  In  ^rairo  v.  Hodyoon  (/),  it  was  decided  that  if  a  carrier,  by 
listake,  deliven  to  P.  goods  consigned  to  F.,  and  P.  appropriates  the  goods. 


(a)  2  Bing  177 ;  9Moore,  340.  ICk  P.  (d)  6  B.  &  Cress.  443. ;  9  Dow.  ft  Ey. 

02.  608. 

(6)  10  Biag.  61 ;  3  M.  &  Scott,  423.  (e)  1  Har.  ft  W.  179;  4  Nev.  ft  If.  770 

(e)  2  C.  ft.  J.  83.  3  Ado.  ft  EUis,  331. 

(/)  4  Taunt.  189. 
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Com.  Pleat     ^^  ^  ^^^i™^*  ^i^  d^°^^^'  in  that  action,  pa}^^  C.  their  value,  the  carriermar 

s^^>rs^  '     recover  against  B.  aa  money  paid  to  B.'s  use.     Indeed  it  is  a  general  rule  that 

Obisbell      in  all  cases  where  a  person  is  compelled  to  pay  money  for  which  another  ic 

RoBiNioK.     primarily  liable,  he  may  recover,  in  an  action  for  money  paid  to  theotber't 

use.     Dawson  v.  Linton  (a)  ;    Ejudl  v.  Partridge  (b) ;    Pownatt  v.  Ferrard{cy 

At  all  events,  the  money  paid  for  the  stamp  was  money  paid  by  the  plain- 

tifis  to  the  defendant's  use,  Adams  v.  Dansey  (d). 

Talfowrd,  Sexjt.  in  support  of  the  rule. — ^First,  the  money  paid  to  Taylw  was 
not  the  plaintiFs  money,  but  it  came  out  of  Peto's  estate.  The  lease  which 
was  executed,  was  founded  upon  the  agreement  made  with  Peto ;  and  although 
that  agreement  was  not  in  writing,  it  had  been  part  performed,  andtbe 
defendant  had  a  remedy  to  obtain  the  lease.  \Tindal,  C.  J.^~Tbe  master  in 
chancery  refused  to  enforce  the  agreement  at  all.]  As  to  the  queatiGn,  whe^ 
this  is  the  proper  form  of  action,  it  may  be  asked,  whether  the  defendant  was  or 
was  not  liable  to  pay  Taylor,  If  he  was  not,  money  had  and  received  will  not  lie. 
The  plaintiffs  were,  in  that  case,  mere  volunteers,  and  cannot  recover  in  th» 
action,  Stokes  v.  Levis  (e),  where  it  was  held  that  assumpsit  for  money  paid 
would  not  lie,  when  the  money  was  paid  against  the  express  consent  of  the 
party  for  whose  use  it  is  supposed  to  have  been  paid. 

TiNDAL,  C.  J. — ^The  first  objection  raised  in  this  case  is,  that  the  pkiDtii& 
have  sued  in  their  personal  characters  and  not  as  executors.  It  is  contended 
that  as  the  payment  of  the  money  arose  out  of  a  contract  which  was  made  io 
the  life-time  of  the  testator,  the  plaintiff  ought  to  have  sued  as  executors; 
but  it  appears  to  me,  that  as  the  money  was  paid  upon  a  state  of  fiacts  arisug 
altogether  after  the  testator's  death,  the  plamtifis  had  a  right  to  sue  in  their 
own  names.  The  struggle  has  generally  been  the  other  way,  when  plamtifi 
were  accustomed  to  sue  as  executors,  to  avoid  the  payment  of  costs,  if  thej 
failed ;  and  the  objection  then  was,  that  they  had  no  right  to  sue  in  that  cha- 
racter. Ord  V.  Fenwick  (0  was  a  case  of  this  description.  There  it  was  not 
doubted  that  the  phunti£F  might  have  sued  in  her  natural  character ;  but  the 
objection  ,was  that  she  should  not  have  dedared  as  executrix.  I  oolf 
mention  this  case  to  shew  that  the  contentbn  has  generally  been  to  compel 
plaintiffs  to  declare  in  their  natural  capacity.  Here  there  had  been  a  parol 
contract  between  the  testator  and  the  defendant,  and  part  of  the  conaideratiao 
was  paid ;  the  testator  died,  and  his  afiairs  falling  into  chancery,  the  master 
refused  to  enforce  the  contract,  but  left  the  parties  to  their  own  discretion 
The  lease,  which  was  afterwards  executed,  was  founded  on  a  new  and  distinct 
proposal  which  was  made  by  the  plaintiff;  and  the  origin  and  ground  of  the 
contract  depended  on  a  state  of  facts  which  occurred  after  the  death  of  the 
testator. 

The  second  objection  is,  that  the  plaintrSs  ought  to  have  declared  on  the 
special  contract.  The  distinction  taken  upon  this  subject  is,  that  if  any  act  is 
to  be  done  before  the  money  is  to  be  received,  then  the  plaintiff  must  sue  on  the 
special  contract;  but  when  all  has  been  done  which  is  to  be  done,  then  it  is 

(a)  5  B-  ft  Aid.  521 ;  1  Dow.  &  R.  1 17.  (d)  6  Biog  506;  4  M.  &  P.  246. 

(b)  8  T.  R.  30d.  (0)  1  T.  H.  20. 
(e)  6B,k  Cr«8s.  439;  9 Bow.  &  R.  603.           (/)  3  East^  107. 


TMNITY  TERM.  1836.  141 

snSdent  to  declare  on  the  general  count,  and  to  prove  that  tiie  money  was  Com.  Pleas, 
paid  by  the  miplied  or  expressed  assent  of  the  defendant.  Here  the  money  qrissell 
wBspaid  to  the  attorney  Taylor,   for  preparing  the  lease,   and  the  question  is  v. 

whetLcr  this  was  money  paid  to  the  use  of  the  defendant.  It  was  proved  at  <>**>'*®^' 
the  trial  that  it  is  the  usual  practice  in  this  Metropolis  for  the  lessor's  attorney 
to  prepare  the  lease  at  the  expense  of  the  lessee.  That  question  was  left  to 
the  jury,  and  they  decided  it  in  favour  of  the  plaintifiis.  The  question  is, 
whether  this  transaction  does  not  shape  itself  in  the  most  short  and  concise 
way,  as  money  paid  to  the  use  of  the  defendant,  and  it  is  dear  that  the  pay- 
ment was  made  for  the  ultimate  benefit  of  the  defendant.  In  all  cases  of 
money  paid  by  one  joint  surety  for  the  benefit  of  another,  a  special  con- 
tract may  be  stated  in  suing  ^e  co-surety  for  re-payment ;  but  even  then 
the  payment  is  Tirtually  money  paid  to  the  use  of  the  co-surety,  because  it 
VIS  made  under  a  contract  that  he  should  be  ultimately  liable.  So  here  the 
plaintiffs  were  liable  to  the  attorney,  but  they  made  the  payment  for  the 
defendant's  benefit.  I  am,  therefore  of  opinion  that  this  action  is  maintain- 
able. 

Park,  J. — ^I  am  of  the  same  opinion.  As  to  the  first  point,  whether  the 
plaintifia  ought  to  sue  in  their  personal  or  representative  character,  I  agree 
that  this  was  money  paid  after  the  death  of  the  testator ;  and  although  the 
contract  for  the  lease  had  a  beginning  before  his  death,  yet  the  whole  agree- 
ment was  clearly  concocted  and  settled  by  the  plaintifiSs  after  his  death. 
There  was  a  new  proposal,  and  the  case  is  brought  very  near  the  decision  in 
Ordv.Femrick  (a). 

As  to  the  second  question,  it  seems  tome  that  there  was  an  original  liability 
on  the  part  of  the  plaintiffs  to  pay  their  own  attorney  in  the  first  instance, 
but  the  evidence  was  all  one  way  to  shew  that  the  lessee  was  ultimately  liable 
to  pay  the  expense  of  the  lease:  and,  therefore,  this  was  moneypaid  for  the 
defendant's  use. 

Gasilsb,  J. — ^I  wiU  only  observe  that  there  is  another  class  of  cases  which 
^ew8  that  in  all  actions  for  work  and  labour  which  is  to  be  done  at  particular 
times,  or  in  a  particular  manner,  the  declaration  may  be  in  the  general  form, 
whenUie  conditions  have  been  performed  (b). 

Vauohan,  J. — I  agree  that  this  rule  should  be  discharged.  It  has  been 
satisfactorily  shewn  that  this  action  was  properly  brought  by  the  plaintiffs  in 
their  individual  character.  If  this  case  had  happened  before  the  late  statute 
which  renders  executors  liable  to  pay  costs,  it  would  then  have  been  contended 
that  the  plaintiffs  ought  to  have  sued  in  their  individual  capacity. 

It  appears  that  the  original  contract  with  Peto  could  not  have  been  enforced, 
and  therefore  the  plaintiffs  entered  into  a  new  contract  after  his  death. 

As  to  the  other  point,  as  soon  as  it  was  ascertained  that  the  defendant  was 
liable  to  pay  the  costs  of  the  lease  either  primarily  or  ultimately,  the  money 
ivas  paid  by  the  plaintiffs  to  his  use. 

Rule  discharged. 

{a)  3  East  107.  caaes  there  cited  1  Hodges,  147;  1  Bing, 

W  See  AUxamder  v.  Gardmer,  and  the      N.  C.  671  ;  1  Scott,  281 ;  3  Dow.  P.  C.  140. 
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james.      GoLDSMiD^  AssigDce  of  HiRscHFiBLD^  E  Bankrapt,  9.  Lewis. 

Sectior  M.of  ^OMPAS,  Berjt.,  obtained  a  rde  iim  for  the  discharge  of  the  defendant  oot 
I>ebtori*^Aetl  ^  custody,  he  having  been  taken  in  execation  for  the  damagesandcoitB  is 

(7  0. 4,  c.  67.)  this  action,  under  the  following  circamBtances : — The  plaintiff  aaed  as  tmpa 
theditdiarKe  of  the  bankrupt,  in  trover,  to  recover  goods  ddivered  to  the  defendant  bjtbe 
of  8  prisoner  bankrupt,  and  obtained  a  verdict  for  8N.  at  the  sittinga  in  Hilary  Term.  Od 
all  prooctt  uid  the  9th  March,  before  judgment  was  signed,  the  defendant  filed  his  pedtion  in 
tein'L^8o?to  ^®  Insolvent  Debtors'  Court,  and  in  his  schedule  he  inserted  the  following 
all  cotu  incuN  particular  of  the  debt  dne  from  him  to  the  estate  of  the  bankrupt : — "  M.  A, 
m^^r^'  Goldsmd,  official  assignee  of  F.  HmehfiM.  a  bankrupt,  231/.  and  cosb. 
tion  or  suit  In  Aprii  last,  I  purchased  a  quantity  of  candles  from  the  bankrupt,  for  whidi 
raDmry  of  uiy  ^  P^^  1^*  ^^  assignees  have  since  brought  an  action  against  me,  in  the 
debt  or  da^  Court  of  Conunon  Pleas,  on  the  ground  that  he  had  committed  an  act  of  Imk- 
that  this  wBi  ruptcy  prior  to  my  purchase ;  and  they  have  recovered  a  judgment  against  me 
SSTcMtt  of  M  ^^^  ^^^'  ^®  remaining  200/.  inserted  as  supposed  costs." 
actioo  of  trofer.  The  defendant  was  duly  discharged  by  the  Insolvent  Debtors'  Court,  on  the 
i^^^u  *  20th  AprQ;  and  on  the  21st,  final  judgment  was  signed  by  the  plaintiff.  Ob 
obtained  be-      the  15th  May,  the  costs  were  taxed  at  109/.  8f.,  and  the  execution  issued  od 

lore  and  the 

the  cotu  were     ^  ^^^  ^^'    ^^  support  of  the  application,  sections  46  and  50  of  the  Insol- 

taxed  aAor  the  yent  Debtors*  Act,  7.  Geo.  4,  c.  57,  were  relied  upon  («). 

fihngofthelo.  r      \  / 

8ol?cnt*a  petU 

^^^*  Tdfowrd,  Seijt.,  and  Cleasby,  shewed  cause.    When  the  defendant  filed  his 

petition,  the  costs  of  the  suit  were  not  taxed,  nor  could  tkusy  be,  by  the  practice 
of  the  court;  and  therefore  they  did  not  amount  to  *'  a  debt,  or  sum  df  money 
dne,  or  daimed  to  be  dne,"  at  the  time  of  filing  tlie  petitioii,  witiun  the  4G& 
section  of  the  Insolvent  Act ;  and  the  drcumstanoe  that  tiie  defendant  Id 
pnt  down  200/.  in  the  schedule  as  the  probable  costs  of  the  suit,  does  not  alter 
the  case.     In  Goddard  v.  Vanderheyden  {b),  upon  a  similar  question  raised  on 

<«)SedSoB46aireclit]iMftriuaibelaw-  to  extend  aho  to  all  ootti  wbic^  svcii  pri- 
Ail  for  the  Court  to  at^  adge  that  the  priioner  soner  would  be  liable  to  pay  in  conBequenoe 
shall  be  dlschai^^,  "  as  to  tbe  leveral  debts  or  by  reason  of  such  contempt,  or  on  puif ' 
and  auma  of  money  due  or  claimed  to  be  tiigf  die  nine ;  and  that  evcfy  diacfaaif^e  lo 
dne,  at  the  time  of  filing  such  priaoner's  pe-  abjudicated  as  aforesaid,  as  to  any  debt  or 
tition,  from  such  prisoner  to  the  several  damages  of  any  creditor  of  such  prisoner, 
persona  named  in  his  or  her  schedule  as  shall  be  deemed  to  extend  also  tu  all  costs 
credilori  or  claiming  to  be  creditois  for  the  inctned  by  sudi  creditor  before  the  filn; 
same  respectirely,  or  for  which  such  per-  of  such  prisoner'a  schedule  in  any  acdon  or 
sons  shall  have  given  credit  to  such  prisoner  suit  brought  by  such  creditor  against  sach 
before  the  time  of  fifing  such  petition,  and  prisoner  for  the  recovery  of  the  aame ;  sod 
which  were  not  then  payable;  and  as  to  the  that  all  persons,  as  to  whose  demands  for 
claims  of  all  other  persons  not  known  to  any  such  costs,  money,  or  expenses  as  afore- 
such  prisoner  at  the  time  of  such  adjudica-  said,  any  such  person  shall  be  ao  adjudged 
tion,  who  may  be  indoiaeea  or  hoUers  of  to  be  diaciiarged,  afaall  be  deemed  and  taken 
any  negotiable  security  set  forth  in  such  to  be  creditors  of  such  prisoner  in  respect 
schedule  so  sworn  to  as  aforesaid."  thereof,  and  entitled  to  the  benefit  of  all  the 

Seotion  50.—"  That  the  discharge  of  any  provisions  made  for  creditois  by  this  act; 

prisoner  so  adjudicated  as  aforesaid,  shall  subject,  nevertheless,  to  such  asceitatoiof  of 

and  may  extend  to  all  process  issuing  from  the  amount  of  the  said  demands,  as  may  be 

any  court  for  any  contempt  of  any  court  had  by  taxation  or  otherwise,  and  to  such 

ecclesiastical  or  civil,  for  non-payment  of  examination  thereof  as  is  herein  prorided, 

money,  or  of  costs,  or  expenses,  in  any  in  respect  of  all  claims  to  a  dividend  of  such 

«ouit  eodeaiastiGBl  or  civil ;  and  that,  in  insolvent's  estate  and  efi^ds.'' 

aocb  case,  the  said  discharge  shall  be  deemed  (b)  3  Wilson,  270. 
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the  old  bflnkrtipt  acts,  it  is  ndd  hj  the  Conrt  t^^"  In  ejectment,  tbere  was  a 
vei^ct»  at  the  Bommerasskestfor  the  plaintiff,  aadiKmui^  afterwards, 

in  that  vacation*  the  defendant  became  banionqyt ;  and  in  MickuhMs  Term 
following,  the  plidntiff  signed  a  final  judgment,  and  had  coats  i^  merememio 
then  taxed,  and  allowed  to  him.  Lord  Haiky,  in  a  case  Ek  parte  Todd,  held 
these  coata  did  not  become  a  debt  till  the  judgment,  and  were  coimected  there- 
with, and  that  the  plaintiff  could  not  be  permitted  to  prove  the  same  as  a  debt 
under  the  commission."  Ex  parte  Charles  (c)  decided  that  a  verdict,  in  an 
action  for  a  l»each  of  promise  of  marriage,  was  not  a  good  debt  to  support  a 
commission  of  bankruptcy,  founded  on  an  act  of  bankruptcy  between  the  ver- 
dict and  judgment,  thereby  overtumiug  Lomgford  v.  E^  {d).  In  Bmes  v. 
Gilbert  {e),  it  was  held  that  a  debt  due  on  a  judgment  signed  in  an  action  fm- 
damages,  after  an  act  of  bankruptcy  committed  by  the  defendant,  and  a  oom- 
mission  issued  thereon,  was  not  discharged  by  the  certificate,  thoi^^h  the  ver- 
dict was  obtained  before  the  bankruptcy.  WUmer  v.  WMte  (/),  which  aroae 
on  the  construction  of  the  Insdvent  Act,  is  a  still  stronger  case.  There  judge- 
ment had  been  signed  against  the  defeaduit  in  replevin,  for  want  of  an  avowry ; 
and  on  ikt  SSth  AptSl,  the  plaintiff's  attorney  delivered  a  bill  of  costs  for 
28/.  7^.  Bd.  On  ^e  29th,  the  defendant  was  imprisoned  by  another  creditor, 
when  he  petitioned  the  Insolvent  Debtor's  Court ;  and  having  inserted  in  his 
schedule  the  amount  of  the  bill  of  costs,  he  was  discharged.  Afterwards^  the 
plaintiff  assessed  the  damages  in  ihe  action,  and  esecuted  a  writ  of/.  /«. ;  and 
the  Court  refosed  to  set  the  execution  aside,  upon  the  ground  that  no  debt  was 
due  from  the  insolvent  to  the  plaintiff  at  the  time  of  his  first  imprisonment, 
but  a  liability  only  existed  to  a  daim  for  anaacertained  damages.  The  princi- 
ple of  that  case  is  exactly  applicable  to  the  present ;  because,  until  the  costs 
were  taxed,  the  amount  was  ^together  unascertained* 

Bon^^,  Seijt.,  in  support  of  the  Hile. — Iliei^  is  undoubted  an  analogy 
between  the  Bankrupt  and  Insolvent  Acts ;  but  in  the  latter,  the  50th  section 
expressly  provides  for  a  case  like  tiie  present*  and  was  probably  inserted  to 
prevent  the  hardship  which  would  otherwise  occur.  The  present  case  is  within 
the  express  terms  of  that  section. 

TiNOAL,  C.  J. — ^If  this  case  rested  upon  the  46ih  section  of  the  stat.  7  Geo.  4, 
c.  57»  the  defendant  would  not  be  entitled  to  his  discharge.  That  section 
limitB  the  benefit  of  the  act  to  the  several  debts  and  sums  of  money  due  or 
claimed  to  be  due  at  the  time  of  filing  the  petition.  But  the  question  is,  whe- 
ther the  50th  section  of  the  statute  is  not  applicable,  for  a  wider  range  is 
there  given  to  the  operation  of  the  insolvent's  disdiaxge.  It  first  enacts  tiiat 
the  discharge  of  every  prisoner  shall  extend  to  all  process  for  contempt  of 
courts  ecclesiastical  or  civil,  and  to  all  eosts  which  the  prisoner  shall  be  liable 
to  pay.  There  the  sentence  closes ;  and  then  the^atme  words  are  again  taken 
up :  "and  that  every  disdmrge  so  adjudicated,  as  to  any  debt  ordamages  of 
any  creditor,'*  shall  be  deemed  to  extend  to  all  costs  incuiredby  such  creditor, 
before  the  filing  of  the  prisoner's  schedule,  in  any  action  or  aait  brought  by 
such  creditor  against  such  prisoner  for  the  recovery  of  the  same.    It  then 


Com.  Plemt, 

GOLDSMXD 

V. 

Lbwis. 


(c)  14  East,  107. 

(<0  H.  Black.  29,  n.  (a). 


(e)  2  M.  ft  S.  70. 

(/)  6  Biner.  291 J  3  M.  &  P.  671. 
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Com,  Pleat,    directs  tbat  the  amount  of  the  eaid  demands  shaU  be  sabject  to  bang  ascer- 

GbTiisMiD    ^^^  ^y  taxation  or  otherwise.   This  seems  to  me  to  contemplate  a  case  ami* 

V.  lar  to  the  present,  where  the  damages  of  an  action  had  been  asBeaeed,  bit 

Lewib.       ^^  ^^^^  j^  ^^^  ^^^^^  ascertained.    This  is  the  best  and  safest  conatrudioB 

which  I  can  give  to  the  enactment ;  and  the  defendant  is  entitled  to  hn 

this  role  made  absolute,  he  undertaking  not  to  bring  any  action  against  tbe 

plaintiff. 

Park,  J. — ^This  is  a  new  question.  It  is  to  be  observed,  that  the  46tli  sec- 
tion is  altogether  silent  upon  the  subject  of  costs ;  and  it  seems  to  contempbtp 
cases  of  debts.  Then  the  50th  section  extends  the  benefit  of  the  act.  It  pnv 
vides,  that  the  discharge  of  any  prisoner  so  adjudicated — ^meaning  m  puisuaux 
of  the  46th  section, — shall  extend  to  attachments,  and  the  costs  conseqcent 
upon  them ;  and  the  46th  section  not  having  provided  for  the  unaacertuoed 
costs  of  actions,  the  discharge  is  also  extended  to  all  costs  incurred  in  any  ac- 
tion or  suit  brought  by  a  creditor  to  recover  a  debt  or  damages.  These  costs 
being  subjected  to  taxation,  shews  that  the  enactment  was  intended  to  ippij 
to  cases  where  the  judgment  in  an  action  had  been  obtained,  but  the  coats  wen 
not  taxed.     I  agree  that  this  rule  should  be  made  absolute. 

Gasblxx,  J. — ^I  am  of  the  same  opinion.  WUmer  v.  White  (g)  depeoded 
upon  the  61st  section  of  the  statute,  which  was  held  not  to  apply  to  \n&spr 
dated  damages  aocruing  upon  judgment  by  default. 

Vatjghan,  J. — ^This  is  a  remedial  statute,  and  it  ought  to  be  liberally  ex- 
pounded. The  legislature,  having  provided  for  debts  and  damages  due  in  tls 
46th  section,  extends  the  operation  of  the  discharge  in  the  50th  section;  aod 
the  costs  being  subjected  to  taxation,  shews  that  a  case  similar  to  the  present 
was  contemplated.  The  51st  section  also  discharges  the  insolvent  as  to  mocef 
payable  by  way  of  annuity ;  and  it  would  appear  that,  in  these  sections,  tbe 
legislature  was  considering  how  far  they  could  prospectively  relieve  the  h-  ! 
solvent. 


Rule  absdute. 


(g)  6  Bing.  291 ;  3  M.  &  P.  671. 


June  I.  Young  v.  Murphy. 

In  "JL*^®"*  T|EMURRER  to  pleas  to  a  dedaration  for  a  breach  of  promise  of  marriage. 
promlM?r   ^  The  declaration  alleged  that  the  defendant  had  intermarried  with  one 

JJ^^JJ;  ^  Elizabeth  Sherratt.  The  defendant  pleaded,  secondly,  that  after  the  makinf 
pleaded,  first,  the  supposed  promise  and  undertaking,  in  the  declaration  mentioned,  and  b^ 
jjjl^jjj^  fore  his  intennarriage  with  the  said  Elizabeth  Sherratt,  in  the  dtedanitk* 
mise,  hereoelY-  mentioned,  to  wit,  on  the  3 1st  day  of  May,  1834,  he  discovered  and  received 
SatthepUin  °  information  that  the  plaintiff  was  an  immodest,  lewd,  unchaste,  and  mmad 
tiff  was  an  ud* 

chaste  penoD,  and  had  oommltted  fornicatinQ  with  one  A,  2?.,  which  information  was  tnie ; 
wherefore  he  refused  to  mairy  the  plaintiff.  Secondly^  that  after  the  soppoaed  promise, 
he  received  information  that  the  plaintiff  had  committed  fornication  with  some  person  or 
peiaona,  to  the  defendant  unlcnown,  and  was  pregnant  with  a  child,  which  child  he  aTerred 
was  lahseqnently  horn  a  baatard;  wherefore  he  rcfuaed  to  marry  tbe  pUintiff.«-<ffetf,  opon 
dMBuncr,  that  the  jdeaa  were  good. 
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rson ;  and  being  sole  and  unmarried,  bad  bad  carnal  interconrse  witb,  and 
IS  carnally  known  by,  and  bad  oonimitted  fornication  with  one  Henry  Pen" 
\ze,  of  wbicb  tbe  defendant  bad  no  notice,  knowledge,  or  suspicion  at  the 
ae  of  making  tbe  supposed  promise  and  undertaking,  in  the  declaration 
ntioned ;  and  be  further  said,  that  tbe  information  be  so  received  and  had 
s  true,  and  that  tbe  plaintiff  was  an  immodest,  lewd,  unchaste,  and  immoral 
son ;  and  being  sole  and  unmarried,  bad,  after  tbe  making  the  said  sup- 
ed  promise  and  undertaking,  in  tbe  declaration  mentioned,  and  before  bis 
nnarriage  with  tbe  said  Elizabeth  Sherrait,  carnal  intercourse  with,  and 
[  been  carnally  known  by,  and  bad  committed  fornication  with  tbe  said 
vy  Penleaxe:  wherefore  tbe  defendant  refused  to  marry  tbe  plaintiff,  and 
trmarried  with  tbe  said  Elizabeth  Sherratt,  as  be  lawfully  might,  for  the 
Be  aforesaid,  and  that  be  was  ready  to  verify. 

[bird  plea. — ^That  after  the  making  of  the  said  supposed  promise  and  under- 
ing,  in  tbe  declaration  mentioned,  and  before  bis  intermarriage  with  tbe 
i  Elizabeth  Sherratt,  be  received  information,  and  bad  notice,  that  tbe 
intiff,  being  so  sole  and  unmarried,  bad  committed  fornication  with  some 
son  or  persons,  to  him  tbe  defendant,  unknown,  and  was  pregnant  and 
li  child  of  a  child  likely  to  be  bom,  and  wbicb  was  afterwards  bom  a  bas- 
l,  but  of  wbicb  be  bad  no  notice,  knowledge,  or  suspicion  at  tbe  time  of 
ting  the  said  supposed  promise  and  undertaking,  in  tbe  declaration  men* 
led.  And  tbe  defendant,  in  fEu;t,  said,  that  the  plaintiff,  being  sole  and 
Harried,  after  tbe  making  of  the  said  supposed  promise  and  undertaking,  in 
declaration  mentioned,  and  before  the  intermarriage  of  tbe  defendant  with 
said  Elizabeth  Sherratt,  bad  committed  fornication  with  some  person  or 
sons,  to  the  defendant  unknown,  and  bad  become  and  was  pregnant  and 
b  child  of  a  child  likely  to  be  bom,  and  wbicb  was  subsequently  bom  a  bas- 
il :  wherefore  be,  tbe  defendant,  did  refuse  to  marry  tbe  plaintiff,  and  did 
rry  tbe  said  Elizabeth  Sherratt,  as  be  lawfully  might,  for  tbe  cause  afore- 
1 ;  and  that  be  was  ready  to  verify. 

Demurrer, — For  that,  although  every  plea  ought  to  contain  but  one  answer 
tbe  declaration,  yet  tbe  defendant  bad  endeavoured  by  his  second  plea  to 
lude  two  answers  to  the  declaration,  and  to  include  therein  two  distinct 
ters  of  defence  to  the  cause  of  action ;  inasmuch  as,  in  one  part  of  the 
I  second  plea,  be  bad  alleged  that  tbe  plaintiff  was  an  immodest,  lewd,  un- 
ste,  and  immoral  person ;  and,  in  another  part,  that  she,  being  sole  and 
aarried,  bad  had  carnal  intercourse  with,  and  had  been  carnally  known  by, 
t  committed  fomication  with  the  said  Henry  Penleaze;  and  also,  for  that  the 
ntiff  could  not  traverse,  or  confess  and  avoid,  either  of  those  distinct  answers 
matters  of  defence  without  admitting  tbe  other  of  them,  nor  could  she  take 
iffer  any  certain  issue  upon  the  said  matters  of  defence ;  and  also,  for  that 
said  plea  tended  to  prolixity  in  pleading,  and  could  not  be  answered  by  a 
^le  replication ;  also,  for  that  tbe  said  allegation,  contained  in  tbe  second 
.,  by  wbicb  it  was  alleged  that  the  plaintiff  was  an  immodest,  lewd,  un- 
ite, and  immoral  person,  was  bad ;  not  sufficiently  certain ;  nor  did  it  give 
onvey  to  the  plaintiff  any  sufficient  or  certain  information  or  knowledge  as 
be  manner  in  which  tbe  defendant  intended  to  impeach  her  modesty,  chaa- 
,  or  moraHty,  or  upon  what  immodest,  lewd,  unchaste,  or  immoral  conduct 
tbe  pUintiff  tbe  defendant  intended  to  rely,  in  support  of  that  allegation ; 
r  could  the  plaintiff,  from  such  allegation,    be  in  any  way  prepared  to 

VOL.  II.  L 
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C(m,  Pleat,    answer  the  said  charge.    And  also,  for  that  the  said  second  plea  did  not  sf 

^f*^*^^        ciently  state  or  allege  that  the  plaintiff  was  an  immodest,  lewd,  unchaste, : 

V.  immoral  person,  because  she  had  had  carnal  interconrse  with,  and  been  or- 

MuEPHT*  mJiy  known  by,  and  committed  fornication  with  the  said  H,  Penleax;  erf: 
any  other  separate  and  distinct  causes  or  cause.  And  the  plaintifF  was,  bra 
said  second  plea,  left  in  uncertainty  as  to  what  particular  charge  of  immodec 
lewdness,  unchastity,  and  immorality  the  defendant  meant  to  bring  ag-^ 
her,  by  the  allegation  first  above  mentioned ;  and  that  the  second  pleaw.: 
other  respects,  double,  uncertain,  informal,  and  tended  to  prolixity  in  plods 
and  to  several  issues,  and  was  against  the  rules  of  pleading.  And  also,  fr 
that  the  defendant  had  not  stated  or  alleged  in  his  said  second  plea,  at  lii 
time  or  times  the  plaintiff  committed  fornication  with  the  said  H.  Padeot  i 
in  the  said  second  plea  mentioned,  although  that  allegation  was  a  materials 
and  ought  to  have  been  stated  with  sufficient  certainty  of  time. 

As  to  the  third  plea ;  that  although  every  plea  ought  to  contain  bat 
answer  to  the  declaration,  and  ought  to  contain  only  one  matter  of  ddc. 
yet  the  defendant  had  endeavoured,  by  his  third  plea,  to  include  two  vss^ 
and  matters  of  defence  to  the  declaration ;  inasmuch  as  he  had  alleged  tb:3 
plaintiff  had  committed  fornication  with  some  person  or  persons,  to  tbe  c^ 
dant  unknown,  and  then  had  gone  on  to  allege,  in  the  same  plea,  tbti 
plaintiff  had  become  and  was  pregnant  and  with  child  of  a  child  likdTt.1 
bom,  and  which  was  subsequently  bom  a  bastard,  while  a  plea,  contiE^ 
either  of  the  above  allegations,  would  be  a  sufficient  answer  to  the  decbnf^ 
also,  for  that  it  was  not  alleged  by  whom  the  said  plaintiff  had  become  i 
was  pregnant  with  the  said  child,  or  that  the  persons  or  person,  by  whoc< 
was  so  pregnant,  were  unknown  to  the  defendant,  or  that  such  pregnancr^ 
the  result  of  the  fornication  so  alleged  to  have  been  conmiitted»  as  in  the  t:^ 
plea ;  also,  for  that  the  defendant  had  not  alleged,  in  or  by  the  said  third  ?> 
with  sufficient  certainty,  whether  he  intended  to  rely  on  the  plaintiiTs  bn 
committed  fornication  with  one  person  only,  or  with  more  than  one;  toi 
stated  in  the  altemative  that  she  committed  fomication  with  some  po^:' 
persons  unknown  to  him;  and  also,  for  that  defendant  had  not  stated  is  i 
said  third  plea  with  sufficient  certainty  at  what  time  such  fornication  was  rJ 
mitted,  or  that  the  time  when  it  was  committed  was  unknown  to  him,  al^-^ 
the  committing  of  such  fornication  was  a  material  fact,  and  ought  to  haveb^ 
alleged  with  sufficient  certainty  as  to  time. 
Jidnder  in  demurrer. 

Peacock,  in  support  of  the  demurrer. — Both  pleas  are  bad,  on  the  gToc:j 
duplicity  and  a  want  of  certainty.  The  allegation  that  the  plaintif  ^^] 
chaste,  would  of  itself  afford  a  sufficient  answer  to  the  action ;  but  genera 
in  pleading  is  not  allowed.  If  a  party  published  of  another  that  he  ^ 
swindler,  he  would  be  compelled,  in  an  action  for  the  libel,  to  justify  by  ^ 
out  the  facts  specifically  which  constitute  the  charge.  This  must  bedo»! 
give  the  plamtiff  an  opportunity  of  denying  the  factb ;  because  he  coa!^^ 
come  to  Uie  trial  prepared  to  justify  his  whole  life.  J' Anson  v.  Sft»^^ 
And  that  doctrine  has  been  recognized  in  subsequent  cases.  H^^ 
Catecby  (b);  Jones  v.  Stevens (c).    As  to  the  third  plea,  suppose  it*^' 

(«)  1  T.  Rep.  748.  (e)  11  Price,  273. 

(6)  1  Taunt.  543. 
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untnie  that  the  pkintiDr  was  pregnant  by  a  person  tmknown  to  the  defendant.     Com,  PUat, 
but  that  the  defendant  was  himself  the  father  of  the  child;  then  the  plaintiff       y^^ 
would  be  under  a  difficulty,  if  de  injurid  were  replied  to  the  whole  plea;  be-      „^]';^ 
canae  the  proper  course  would  have  been  to  confess  and  avoid  one  portion  of 
the  allegation. 

TiNDAL,  C.  J. — ^In  the  cases  which  have  been  cited,  the  defendants,  who 
bad  published  libels,  were  wrong-doers.  Here  the  defendant  is  put  upon  his 
defence.  It  seems  to  me  that  the  general  rephcation  de  injurid  would  put  all 
the  matters  in  issue.  The  plaintiff  had  better  amend  by  taking  issue  on  the 
pleas. 

The  plaintiff  elected  to  amend  accordingly. 


Company  of  Proprietors  of  the  Cross  Keys  Bridge  v. 

Rawlings  and  another.  June  7th. 

^AS£.     The  declaration  stated,  that  the  plaintifis.  after  the  passing  of  a  In  an  action  on 

certain  act  of  Parliament,  intituled  "  An  Act,  &c.,"  (the  Cross  Keys  Bridge  aJeSSV  m- 
Act,)  caused  to  be  made  and  built  a  certain  bridge  and  embankment,  according  ▼iff^tinff  a  ship 
to  the  provisions  of  the  said  act,  over  the  New  Cut  or  Channel,  in  the  last-  piain^ffi* 
mentioned  act  named,  and  at  the  place  in  the  same  act  mentioned ;  and  also  u"^*»|T- j*"" 
that  the  plaintiffis,  before  and  at  the  time  of  the  committing  of  the  grievances  wu  inmrelT 
by  defendants,  as  thereinafter  mentioned,  were  lawfully  possessed  of  their  own  ^^^'Sji"* 
property,  by  virtue  and  for  the  purposes  in  the  said  first -mentioned  act  speci-  the  plaintlA 
fied,  of  the  said  bridge,  (which  said  bridge  was  then  so  constructed  as  to  narrowS^^ 
admit  the  centre  thereof  to  open  at  the  top  as  a  draw-bridge,  for  the  purpose  channel,  and 
of  permitting  ships  and  other  vessels,  trading  to  and  from  the  ancient  sea-port  rapidity  of  the 
town  of  Wisbech,  to  pass  through  at  all  times  without  striking  any  mast ;) —  *?"*?**  *°* 
and,  by  virtue  of  a  certain  other  act  of  Parliament,  &c.  (called  the  Nene  Outfall  dered  the  pas- 
Act.)     That  the  defendants,  before  and  at  the  time  of  committing  the  griev-  J^gf  ^u'^*^ 
ances  thereinafter  mentioned,  were  then  the  owners  and  lawfully  possessed  of  daniceroas; 
a  certain  vessel,  there  navigating  and  proceeding  in  and  along  the  said  New  JJ^f^^g  ^nei 
Cut  or  Channel ;  that  the  said  bridge  was  opened  for  the  purpose  of  allowing  struck  the 
the  said  vessel  of  the  defendants  to  pass  through  the  said  bridge ;  and  the  said  ^^  ^elessnius 
vessel  was  then  about  to  pass  through  the  said  bridge,  and  might  have  passed  of  the  defen- 
through  the  same  without  damaging  of  injuring  the  said  bridge ;  yet  the  de-   conclusion  to 
fendants,  not  regarding  their  duty  in  that  behalf,  whilst  the  said  bridge  of  the  '**VJ*Vi"  jf  * 
plaintiffs  was  so  opened  for  the  purpose  of  allowing  the  said  vessel  to  pass  upon  this  iskue, 
through  the  same,  (to  wit,)  on,  &c.,  took  so  little  and  such  bad  care,  by  the  JJ'e'iecntiuSto 
persons,  the  then  servants  of  the  defendants,  then  in  charge  and  care  of  the  shew  that  the 
said  vessel,  in  the  navigating,  management,  and  direction  of  the  same  vessel,  been' caused""* 
that  the  same,  by  and  through  the  carelessness,  negligence,  mismanagement,  through  their 
and  improper  conduct  of  the  persons,  the  then  servants  of  the  defendants,  in  SSJo^gh^hey 
that  behalf,  then  in  charge  and  care  of  the  said  vessel  of  the  defendants,  with  *^»d  faiied  in 
great  force  and  violence,  run  foul  of  and  struck  against  the  leaf  and  other  parts  Sefau"f  oo'tbe 
of  the  said  bridge,  and  thereby  then  destroyed,  broke  down,  and  greatly  broke,  '^Lnffi?* 
damaged,  and  injured  the  same,  and  the  same  thereby  and  then  became  and 
was  greatly  injured,  damaged,  and  destroyed ;  and  also,  by  reason  of  the  pre- 
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mises,  the  plaintiffs  had  been  forced  and  obliged  to  pay,  lay  out,  and  expend, 
and  had  necessarily  laid  out  and  expended  a  large  sum  of  money,  (to  wit,)  k 
in  and  about  the  repairing  the  said  damage  so  done  to  the  said  bridge  as  afore- 
said :  and  also,  by  means  of  the  premises,  the  plaintiffs  lost  and  were  deprived 
of  the  use  of  the  said  bridge,  for  a  long  space  of  time,  (to  wit,)  from  tiieace 
hitherto,  and  thereby  the  plaintiffs  lost  and  were  deprived  of  all  the  tolls 
profits,  and  advantages  which,  during  that  time,  they  might  and  otherwise 
would  have  derive  and  acquired  from  the  use  of  their  said  bridge,  to  the 
damage,  &c. 

Pleas. — First :  That  the  said  bridge,  in  the  declaration  mentioned,  was  not 
made  or  erected  according  to  the  provisions  of  the  act  of  Parliament,  in  tbit 
behalf  m  the  declaration  first  mentioned,  modo  etformd. 

Second  Plea, — ^That  before  the  time  of  committing  the  supposed  grievance, 
in  the  declaration  mentioned,  the  plaintiffs  had  wrongfully,  and  without  tbc 
knowledge  of  the  defendants,  placed  large  quantities  of  stones,  and  the  saine. 
at  the  time  of  the  committing  the  said  supposed  grievances,  were  near  to  and 
around  the  piles  and  buttresses  of  the  said  bridge,  through  and  between  which 
said  buttresses,  vessels   navigating  the  said  channel  were  accustomed  sod 
ought  to  pass,  and  by  means  whereof  the  waterway  or  passage  for  ve^s 
between  and  through  the  said  buttresses,  was  not  only  greatly  contracted  atd 
narrowed,  but  also,  by  means  of  the  premises,  the  rapidity  of  the  current  of 
the  said  channel,  through  and  between  the  said  buttresses,  was  greatly  in- 
creased, and  the  navigation  and  management  of  vessels  near  and  throagh  the 
said  bridge  was  thereby  rendered  difficult  and  dangerous.   And  the  defendarits 
further  say,  that  in  consequence  of  the  said  contraction  and  narrowness  of  tb 
said  waterway,  and  the  said  increased  rapidity  of  the  said  current,  occasioned 
as  aforesaid,  and  without  the  default  of  defendants,  the  said  vessel  was,  at  tbe 
time  of  the  committing  of  the  supposed  grievances,  driven,  compelled,  aod 
carried  against  the  said  leaf  and  other  parts  of  the  said  bridge :  tDithout  thk 
that  the  said  vessel  of  the  defendants  ran  foul  of  and  struck  against  the  said 
leaf  and  other  parts  of  the  said  bridge,  by  and  through  the  carelessness,  negli- 
gence, mismanagement,  or  improper  conduct  of  the  persons,  the  then  servanti 
of  the  defendants,  in  manner  and  form  as  in  the  declaration  is  alleged.    Con- 
clusion to  the  country. 

Issue  was  joined  on  both  pleas. 

At  the  trial,  before  Park,  J.,  at  the  last  Norwich  assizes,  the  first  issue  wai 
clearly  proved  in  favour  of  the  plaintiffs.  The  defendants,  in  support  of  tbe 
second  issue,  then  examined  several  witnesses  to  prove  the  inducement  in  the 
plea,  but  they  altogether  failed  in  establishing  any  default  on  the  part  of  the 
plaintiffs ;  whereupon  the  defendants'  counsel  tendered  evidence  to  shew  tba: 
the  injury  had  not  been  caused  by  the  carelessness  of  the  defendants.  Tbe 
learned  judge  rejected  the  evidence,  and  a  verdict  was  found  for  the  plainti^ 
on  both  issues.  Storks » ^erjt.,  obtained  a  rule  nisi  for  a  new  trial,  upon  tb£ 
ground  that  the  evidence  had  been  improperly  rejected. 


Kelly  and  Biggs  Andrews  shewed  cause.  The  inducement  stated  in  the  plea 
was  disproved  at  the  trial ;  and  the  question  is,  whether  the  defendants  were 
npt  bound  to  prove  the  whole  of  the  plea.  The  whole  of  the  allegations  in 
the  plea  were  in  issue  by  the  replication.  [Tindal,  C.  J. — ^The  defendants  tale 
the  issue  by  their  plea.     If  you  were  injured  because  the  traverse  was  too  nar- 
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row,  you  might  have  demurred.]  The  defendants  put  themselves  upon  the  Com.  Pleat. 
country  upon  the  whole  of  the  matter  contained  in  the  plea.  In  Tuck  v.  --^^^^^ 
Tooke  (a),  where  certain  facts  were  alleged  in  a  plea,  which  set  forth  that  a 
hond  was  obtained  and  accepted  by  fraud  and  covin,  it  was  decided  that  the 
defendant  could  not  give  evidence  of  any  other  fraud  than  that  which  was 
alleged  in  the  plea.  In  Stephen  on  Pleading  (6),  it  is  said,  "The  general 
design  of  a  special  traverse,  as  disting^shed  from  a  common  one,  is  to  explain 
or  qualify  the  denial,  instead  of  putting  it  in  the  direct  and  absolute  form." 
The  plea  in  this  case  does  not  contain  a  general  denial  of  carelessness,  but  of 
qualified  carelessness,  which  it  is  therefore  incumbent  upon  them  to  prove ; 
otherwise  there  is  no  difference  between  a  general  and  a  special  traverse.  The 
plaintiffs  do  not  say  they  were  guilty  of  no  carelessness  at  all ;  but  the  plea 
amounts  to  this — ^You,  the  plidntiffs,  have  caused  an  obstruction  in  the  river> 
which  has  made  more  than  the  usual  care  necessary. 


Storks,  Seijt.,  contrH,  was  stopped. 

TiNDAL,  C.  J. — ^The  whole  difficulty  in  this  case  has  arisen  because  the  at- 
tention of  the  learned  judge  was  not  specifically  directed  at  the  trial  to  the 
state  of  the  record.  I  feel  no  difficulty  in  deciding  the  case.  The  effect  of  a 
special  traverse  in  pleading  is  the  same  now,  as  it  was  before  the  new  rules, 
except  that  it  must  conclude  to  the  country  (c).  Suppose,  before  the  new  rules, 
the  plaintiffs  had  declared  for  an  injury  done  to  their  bridge  through  the  de- 
fendants' carelessness,  and  a  special  plea  had  been  allowed,  which  stated  that 
the  plaintiffs,  by  their  own  wrong  narrowed  the  waterway — without  this,  that 
the  injury  was  caused  by  the  defendants'  carelessness ;  the  plea  would  then 
have  concluded  ¥rith  a  verification,  and  the  issue,  when  it  was  joined,  would 
have  only  put  the  carelessness  in  issue.  And  it  does  not  appear  to  me  that 
the  plea,  now  concluding  to  the  country,  makes  any  difference.  The  authori- 
ties upon  thia  subject  are  collected  in  Com.  Dig,  "  Reader."  G.  18,  19,  20. 

I  do  not  see  how  the  plaintifi^  are  injured  by  this  mode  of  pleading ;  be- 
cause the  defendants,  by  putting  the  matter  of  inducement  on  the  record, 
plainly  shew  one  of  the  grounds  upon  which  they  mean  to  rely,  namely,  that 
the  plaintiffs  had  contracted  the  passage  of  the  river.  But  as  they  were  also 
entitled,  under  this  plea,  to  prove  that  they  had  not  been  guilty  of  carelessness 
or  mismanagement,  the  cause  must  go  down  for  a  new  trial  upon  the  second 
issue. 

Park,  J. — ^I  am  of  the  same  opinion.  Upon  looking  at  my  notes,  I  am 
confident  that  my  attention  was  not  called  to  the  special  traverse. 

Gasbleb,  J.,  concurred. 

Vauohan,  J. — ^The  only  question  is,  whether  it  was  not  material  in  this 
case  to  inquire  whether  the  injury  was  caused  by  the  carelessness  of  the  defen- 
dants. Tlie  special  traverse  was  the  gist  of  the  plea,  and  that  demed  the  al- 
legation of  negligence  which  was  set  out  in  the  declaration. 

Rule  absolute. 


(a)  8  B.  ft  Cress.  437 ;  4  Man.  &  R.  393. 
(6)  3rd  ed.  page  175. 


(c)  R.  H.  T.4W.4. 
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LfiucKHART  V.  Cooper  and  another. 

Jufu  13.  ^ROVER,  to  recover  certain  bales  of  wool.    The  defendants  justified  the 

In  teoTer,^Uie  retaining  and  holding  of  eleven  bales  of  wool,  parcel,  &c.,  under  a  pica 
tified  ihe  hold-  that  long  before  and  at  the  time  of  the  committing  of  the  grievances  in  the 
blSei  of  woof  declaration  mentioned,  the  defendants  were  public  warehouse-keepers,  and  tbe 
under  an  and-  trade  of  public  warehouse-keepers,  during  all  the  time  aforesaid,  ezerdaed  and 
used?i  the  carried  on  in  the  city  of  London ;  that  in  the  course  of  exercising  and  carrying 
trade  of  public  on  the  said  trade  or  business  of  public  warehouse-keepers,  they  the  defendants 
keepeninl^.  were  retained  and  employed  by  merchants  and  other  persons  of  theci^of 
don;  for  a  {^e-  London  to  enter  at  the  Custom  House,  at  and  for  the  port  of  Loudon,  goo<k 
all  ffoods  hout.  consigned  horn  abroad,  and  afterwards  to  land  such  goods,  and  to  house  the 
wtrehousei  for  ^^^^^  ^^  ^^^  ^  ^®  warehouses  of  the  defendants,  for  and  in  the  name  of  such 
or  in  tbe  name  merchants  or  other  persons,  subject  to  their  order,  for  certain  reasonable  re- 
chants^oTother  ^^^  ^  ^^  defendants  in  that  behalf,  they  the  defendants  paying,  if  required 
pmons  bv  by  such  merchants  or  other  persons  so  to  do,  the  duties  and  customs  by  law 
warehouse-  imposed  and  charged  upon  such  goods  consigned  from  abroad  to  London  ;  and 
^^^P®"  T^'  *^^  P*yH^&»  if  required  so  to  do  by  the  said  merchants  or  other  persons,  the 
aU  monieii,  or  freight  and  other  charges  payable  in  respect  of  the  conveyance  of  sa<^  goods 
thereof^  dur  ^  ^^®  P^^  ^^  London  aforesaid ;  that  there  was,  and  from  time  whereof  the 
from  Kuch  mer-  memory  of  man  runneth  not  to  the  contrary,  hath  been  and  still  is  a  certain 
persons^to^uiS  ancient  and  laudable  usage  and  custom  in  the  trade  of  public  warehoose- 
warehouse-  keepers  in  the  city  of  London,  for  all  public  warehouse-keepers  to  have  and  be 
on^Bccount  of  entitled  to  a  general  lien  upon  all  goods  from  time  to  time  housed  or  remain- 
any  advances  Jug  jj^  the  warehouses  of  such  public  warehouse-keepers  for  and  in  the  name 
which  such  of  the  merchants  or  other  persons  by  whom  such  public  warehouse-keepers  are 
k^^cnT^ad  stained  and  employed  as  aforesaid,  for  all  monies,  or  any  balance  thereof,  re- 
made, or  had  maining  due  from  such  merchants  or  other  persons  to  such  warehouse-keepen 
pay^off"  hc'du-  ^'^^  ^^  ^^  account  of  any  advances  or  expenses  which  such  public  warehouse- 
ties  and  CUB-  keepers  have  made  or  have  been  put  to,  in,  and  about  paying  the  duties  and 
imposJl  and  customs  by  law  imposed  and  charged  on  goods  consigned  to  such  merchants 
charged  on  m^j  other  persons,  from  abroad,  if  required  to  do  so  as  aforesaid,  and  in  and 
Mi  to  such  mer-  about  paying,  if  required  so  to  do  by  the  said  merchants  or  other  persons,  the 
^"^*  "Jsons  fr®^^*  ®^^  other  charges  for  the  conveyance  of  such  goods  to  the  port  of 
from  abroad ;  London  aforesaid ;  and  also  for  and  on  account  of  all  and  every  the  advances, 
the* freighrand  charges,  and  claims  which  such  public  warehouse-keepers  shall  have  made  or 
other  charges,  have  been  put  to,  or  to  which  they  may  be  entitled,  for  and  in  respect  of  the 
TanGes!char-  entering,  landing,  and  warehousing  such  goods  at  and  to  the  warehouses  of 
ges,  and  daimi  g^ch  public  warehouse-keepers  as  aforesaid.     That  while  the  defendants  were 
house-lieepen'  Buch  public  warehouse-keepers  as  aforesaid,  to  wit,  on  the  1st  of  Jamuaj, 
should  have  1833,  and  on  divers  times  and  occasions,  between  that  day  and  the  10th  of 
been  put  to,  October,  1834,  one  Edward  Heilbron,  merchant  in  the  city  of  London,  received 
la' dT**" and  ^^^rs,  to  wit,  200  bales  of  wool,  shipped  and  consigned  fit)m  abroad ;  and 
warehousing  that  the  said  Edward  Heilbron,  on  divers  times  and  occasions  during  the  time 
SrfJfupon"  aforesaid,  was  possessed  of  divers,  to  wit,  twelve  bills  of  lading  of  the  ssud 
motion  after  wools,  deliverable  by  the  permission  and  consent  of  the  plaintiff  to  order, 

this  custom  whereby  the  said  Edward  Heilbron  was  enabled  to,  and  did,  on  the  times  and 

was  unieason- 

•ble,  and  could  not  be  supported. 
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occaiions  aforesaid,  hold  himself  out  as  the  true  owner  of  the  said  last-men-     com.  Pleats 
tiooed  wods;  and  the  said  Edmard  Heilbnm,  being  so  possessed  of  the  said    |^,^|^J[^^ht 
bills  of  lading,  and  being  enabled  to  hold,  and  so  holding  himself  oat  as  the  v. 

troe  owner  of  the  said  bales  of  wool  afterwards,  and  on  the  said  several  times       voomi. 
and  occasioQs  aforesaid,  delivered  the  said  bills  of  lading  to  the  defendants, 
and  then  retained  and  employed  the  defendants  to  enter  at  the  Custom  House, 
at,  and  for  the  port  of  London,  for  the  said  Edward  Heilbron,  the  said  bales  of 
wool  in  the  said  bills  of  lading  mentioned  and  described,  (of  which  bales  of 
wool  the  said  bales  of  wool  in  the  introductory  part  of  this  plea  referred  to 
were  part  and  parcel,)  and  afterwards  to  land  the  said  wools,  and  house  the 
same  at  and  in  the  warehouses  of  the  defendants  for  and  in  the  name  of  the 
said  Edward  HeUbron,  subject  to  his  order,  for  certain  reasonable  reward  to 
the  defendants  in  that  behalf,  they  the  defendants  paying  the  entries  and  cus- 
toms by  law  charged  and  imposed  on  such  goods ;  and  the  said  Edward  Heil- 
brw,  on  the  several  times  and  occasions  aforesaid,  then  requested  the  defen- 
dants to  pay  the  duties,  the  freight,  and  other  charges  for  the  conveyance  of 
tk  said  wools  to  the  port  of  London  aforesaid.    That,  in  pursuance  of  such 
retainer  and  employment,  and  believing  the  said  Edward  HeUhron  to  be  the 
owner  of  the  said  wools,  they,  the  defendants,  as  such  public  warehouse- 
keepers,  did,  on  the  several  times  and  occasions  aforesaid,  accordingly  enter 
at  the  Custom  House,  at  and  for  the  port  of  London,  for  and  as  the  property 
of  the  said  Edward  Heilbron,  the  said  wools,  and  did  pay  the  duties  and  cus- 
toms by  kw  charged  and  imposed  on  such  goods,  and  also  the  freight  and 
other  charges  for  the  conveyance  of  such  wools  to  the  port  of  London  afore- 
said; and  afterwards,  to  wit,  on  the  several  times  and  occasions,  did  land  the 
said  wools,  and  did  house  the  same  for  and  in  the  name  of  the  said  Edward 
Heiliron,  at  and  in  the  warehouse  of  the  defendants,  subject  to  the  order  of  the 
said  Edward  HeUhron.     That  the  duties  and  customs,   freight,  and  other 
chaiges,  so  advanced  and  paid  by  the  defendants  as  aforesaid,  for  and  in  respecct 
of  the  said  wools  and  the  other  advances,  charges,  and  claims  which  the  defen- 
(iants,  as  soch  public  warehouse-keepers  as  aforesaid,  made,  were  put  to,  and 
were  entitled  to,  for,  and  in  respect  of  the  entering,  landing,  and  housing  the 
same  wools  as  aforesaid,  amounted  in  the  whole  to  a  large  sum  of  money,  to 
vit,  the  sum  of  2,000/.,  and  that  a  great  part  thereof,  to  wit,  the  sum  of 
1,030/.  \Zs,  5d.,  before  the  time  of  committing  the  said  grievances,  was  due 
and  owing  from  the  said  Edward  HeUbron  to  the  defendants,  and  still  was  due 
and  unpaid  to  the  defendants.    That  the  defendants,  as  such  public  warehouse- 
keepers  as  aforesaid,  on  divers  times  and  occasions  during  the  time  last  afore- 
said, did  deliver  the  greater  part  of  the  said  200  bales  of  wool  to  the  order  of 
the  said  Edward  Ueilbron ;  and  that  the  residue  of  the  said  wools,  to  wit,  eleven 
bales  thereof,  being  the  said  eleven  bales  of  wool  in  the  introductory  part  of 
this  plea  referred  to,  and  parcel  of  the  said  wools  in  the  declaration  mentioned^ 
before  and  at  the  time  of  the  committing  of  the  said  several  grievances,  were 
ind  still  are  lyings  beingv  and  remaining  in  the  warehouse  of  the  defendants. 
That  the  defendants,  as  such  public  warehouse-keepers  as  aforesaid,  by  virtue 
and  accordmg  to  the  said  usage  and  custom  of  the  trade  of  public  warehouse- 
keepers  in  the  city  of  London  aforesaid,  before  and  at  the  time  of  the  commit- 
ting of  the  said  grievances,  retained  and  held  the  said  last-mentioned  bales  of 
vool,  parcel,  &c.,  as  and  by  way  of  a  general  lien>  for  the  said  last-mentioned 
sun  of  1,030/.  I2s.  5d:,  so  due  and  owing  from  the  said  Edward  HeUbron, 
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Com,  Pleoi,  and  rtfll  unpaid  to  the  defendants  as  aforesaid,  which  was  the  sud  ocmvenkn 
LxuckhIet  ^^  ^®  ^^  eleven  bales  of  wool,  parcel,  &c.,  in  the  introductory  pert  of  tin 
plea  referred  to ;  and  that  the  defendants  were  ready  to  verify,  &c. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  LomUm  sittmgs  after  TVtsi^  Tens, 
1835,  the  following  facts  were  in  evidence. — The  plaintiff  was  a  merchant  io 
Saxony,  and  Heilbron  was  his  correspondent  and  agent  in  lAmdtm,  who  acted 
in  a  similar  capacity  for  other  foreign  merchants.  Heilbron  had  been  aocos- 
tomed  to  deposit  goods  which  were  consigned  to  him  in  th6  defendants'  van- 
houses  until  they  were  sold ;  and  he  having  died  insolvent  in  September » 1834, 
the  defendants  claimed  a  lien  upon  the  goods  mentioned  in  the  declaration,  to 
the  amount  of  1,030/.  13«.  5(f.,  being  the  balance  due  to  them  from  Ha&m 
for  warehouse  and  other  charges,  as  mentioned  in  the  plea,  upon  Tarioos 
parcels  of  goods  so  deposited  with  them.  A  verdict  was  found  for  the  d^ 
feudants  upon  the  second  issue  (a). 

WUde,  Seijt.,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff  mi  o^ 
Btante  veredicto,  upon  the  ground  that  the  custom  stated  in  the  plea  was  bad. 
He  cited  Oppenheim  v.  Russell  (fi) ;  Richardson  v.  Goss  (c) ;  Wright  v.  8M  (i\ 
and  other  cases. 

Creswell  and  R.  V.  Richards  shewed  cause. — The  custom  which  is  stated  ia 
the  plea  is  not  illegal.  The  jury  found  that  the  custom  had  existed  in  Lmim 
from  time  immemorial,  and  it  is  for  the  plaintiff  to  shew  that  it  is  unreasonable. 
In  Hix  V.  Gardiner  (e).  Coke,  C.  J.,  said,  "  that  if  no  reason  could  be  given  for 
the  beginnhig  of  a  custom,  yet  non  sequitur  the  custom  to  be  for  this  cause  as* 
reasonable,  and  against  reason  in  the  beginning  of  it ;  for  that  for  some  thingi 
no  reason  can  be  given,  and  the  rule  is  Qtii  rationem  in  omnHms  qtuarii,  ratiaM 
destrttit.*'  Nor  is  there  anything  in  the  custom  to  shew  that  it  is  not  for  the 
general  convenience  of  trade  that  it  should  exist.  Oppenheim  v.  RnsseU  (h), 
and  Richardson  v.  Goss  (c),  are  distinguishable ;  because  the  question,  as  to 
the  existence  of  a  general  lien,  arose  before  the  goods  came  into  the  hands  d 
the  purchaser.  AsptnaU  v.  Pickford  (/)  shews  that  a  Hen  for  a  general  ba- 
lance may  be  set  up  by  a  carrier ;  and  in  Ruskforth  v.  Hatfield  (g)  it  vas 
decided  that,  by  the  general  usage  of  trade,  such  a  general  hen  may  be  estab- 
lished, but  it  was  not  contended,  in  either  of  these  cases,  that  such  a  coston 
would  be  unreasonable.  In  the  present  case,  the  custom  is  confined  to  Losdo*- 
The  plaintiff  consigned  these  goods  to  the  factor,  thereby  giving  him  absolute 
power  over  them  as  owner ;  and  in  George  y.  Clagett  {h),  and  other  cases,  it 
has  been  held,  that  where  a  factor  seUs  goods  without  disclosing  his  principal. 
the  purchaser  has  a  right  to  pay  the  fELCtor,  or  to  set  off  a  debt  due  from  him. 
That  is  a  very  strong  decision  against  the  interests  of  foreign  merchants,  hat 
the  rule  is,  that  they  are  bound  to  know  and  abide  by  the  usages  of  the  Sm^ 
lish  law.  In  Foster  v.  Pearson  (t),  a  very  strong  custom  amongst  bill-broken 
was  set  up  ;  and  the  judge  directed  the  jury  that  parties  might  contract  as  ther 
thought  proper,  and  there  the  usage  was  established. 

(a)  See  the  pleadinga  in  the  case  Leuek'  (d)  5  B.  &  A.  350. 

hart  ▼.  Cooper,  1  Hodges,  16;  1  Bing.  N.  R.  (e)  2  Bulstrode,  185. 

609 ;  1  Scott,  481 ;  3  Dow.  P.  C.  415 ;  and  (/)  Cited    in  Oppenktim  t  A««m/.    Bot- 
the  trial  of  the  cause  at  Niii  Print,  7  Car.  k      ft  Pul.  44.  n.  (a). 

P.  119.  (^)  6  East.  519. 

(6)  3  Boa.  ft  Pul.  42.  {h)  7  T.  Rep.  359. 

(c)  3  Boa.  ft  Pul.  119.  (0  1  Cr.  M.  k  R.  849. 
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AtiAerky,  Seijt.,  and  W.  H.  Watson,  coii/ra.— The  situation  of  wharfingers  Cow^Pto*. 
and  curriers  differs  from  that  of  a  warehouseman ;  because  the  former  have  a  lsuckhabt 
duty  cast  upon  them  to  receive  and  carry  goods.  Therefore  none  of  the  cases 
whidi  have  been  cited  are  applicable  to  the  rights  of  warehouse-keepers.  And 
in  all  the  cases,  where  a  right  of  lien  has  been  given  for  a  general  balance,  the 
question  arose  between  the  wharfinger  and  the  owners  of  the  goods.  In  Rush^ 
forth r.  Hatfield (i).  Lord  EUenboraagh,  C.  J.,  said  that  it  was  not  for  the 
convenience  of  the  public  that  these  liens  should  be  extended  further  than  they 
were  aheady  established  by  law.  It  is  not  alleged  in  the  plea  that  HeUbron 
held  bimseif  out  as  being  the  owner  of  the  goods  \  and  therefore  this  is  an  at- 
tempt to  establish  the  custom,  although  the  warehouse-keeper  may  know  that 
the  goods  belong  to  a  third  person.  Nor  had  Heilbron  any  authority  to  make 
iQch  a  contract  with  the  defendant.  In  George  v.  Clagett  (j)  the  defendant 
Eopposed  that  the  factor  was  the  owner  of  the  goods  when  he  made  the  pur- 
cfatfe.  Wright  v.  Snell  (k)  is  a  direct  authority  to  shew  that  a  general  lien  is 
not  snstainable  by  a  carrier  against  the  owner  of  the  goods  for  a  general 
balance  due  from  the  factor.  In  that  case,  Holroyd,  J.,  observes,  "  I  am  of 
opinion  that  the  mere  act  of  consigning  goods  to  another,  cannot  give  to  a 
third  person  any  right  to  retain  the  goods  of  the  consignor  until  the  payment 
of  the  debt  of  the  consignee.  It  is  dear  that  the  mere  possession  of  the  feictor 
does  not  give  him  a  title  to  deal  with  the  goods  beyond  the  authority  given  to 
him :  he  may  sell,  but  he  cannot  pledge.  Now,  if  he  could  not  pledge  these 
goods  to  the  carrier,  as  a  security  for  his  debt  by  any  subsequent  agreement, 
how  can  he  do  it  in  this  case,  in  consequence  of  any  prior,  express,  or  implied 
agreement  ?  I  am  of  opinion  that  he  cannot,  by  any  agreement,  either  express 
or  implied  from  his  course  of  dealing,  subject  the  property  of  his  consignor 
and  employer  to  the  payment  of  his  own  debts ;  nor  can  he  authorize  these  de- 
fendants to  retain  the  goods  as  a  pledge  and  security  for  the  money  owing  by 
him." 

In  Maanss  v.  Henderson  (/),  Lord  Kengon,  C.  J.,  said  that  if  an  agent  dis- 
doie  htB  principal  at  the  time,  it  is  clear  that  he  cannot  pledge  the  property  of 
nch  principal  to  another  with  whom  he  is  dealing  for  his  own  private  debt. 
In  another  class  of  cases,  it  has  been  held  that  an  usage  for  carriers  to  retain 
goods  as  a  hen  for  a  general  balance,  does  not  affect  the  consignor's  right  of 
itoppage  M  transitu,  Oppenkeim  v.  Russell  (m).  And  such  a  custom,  as  is 
here  claimed,  would  be  in  contravention  of  the  Factors'  Act,  6  G.  4,  c.  94. 

C^.  adv.  vult, 

TiNDAL,  C.  J. — ^The  jury  having  found  a  verdict  in  this  case  for  the  defen- 
dants, upon  the  issue  raised  upon  the  second  plea,  the  plaintiff  has  moved  for 
judgment  non  obstante  veredicto.  The  question  therefore  is,  whether  the  cus- 
tom stated  in  that  plea,  is  a  custom  that  can  be  supported  in  law.  The  plea 
JQitified  the  retaining  and  holding  of  eleven  bales  of  wool,  parcel  of  the  quan- 
tity daimed  in  the  declaration,  under  an  ancient  custom,  from  time  immemorial 
nsed  in  the  trade  of  public  warehouse-keepers  in  the  city  of  London,  for  all  such 
poblic  warehouse-keepers  to  have  and  be  entitled  to  a  general  lien  upon  all 
goods  from  time  to  time  housed  or  remaining  in  their  warehouses,*  for  and  in 

(>)7Eaft,339.  (/)1  East,  335. 

(J)  7  T.  lUp.  359.  (m )  3  Boa.  ft  Pul.  48. 

(*)5B.kAW.36Q. 
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C9m,  Pleat,  ^^  name  of  the  merchants  or  other  persona  by  whom  such  poUic  wtrdioiiEe- 
keepers  are  retained  or  employed,  for  all  monies,  or  any  balance  thereof,  du 
from  such  merchants  or  other  persons  to  such  public  warehouae-keepers  for  or 
Cooper.  on  account  of  advances  or  expenses  which  such  pubUc  warehooee-keepcn 
should  have  made  or  been  put  to,  in,  or  about  the  paying  of  duties  or  of  cus- 
toms on  goods  consigned  to  them  from  abroad,  or  the  payment  of  fi«ight  and 
other  cluurges  for  the  conveyance  of  such  goods  to  the  port  of  London,  or  the 
entering,  landing,  and  warehousing  such  goods.  So  that  the  general  Ika 
claimed  is  not  confined  to  goods  the  property  of  the  person  who  employed  or 
retained  the  warehouse-keeper,  but  extends  to  all  goods  which  are  put  by  him 
in  his  own  name  into  the  hands  of  the  warehouse-keeper,  whether  his  prq)ertT 
or  not.  The  custom  set  up  in  the  plea,  if  supportable,  would  make  the  goods 
of  a  foreign  merchant,  which  have  been  consigned  to  a  London  factor  for  sale, 
and  by.  him  put  into  the  warehouse  of  the  warehouse-keeper  fi^r  safe  custody, 
liable  to  a  private  debt  of  the  factor>  for  expenses  incurred  in  respect  of  other 
gooda  of  third  persons  which  had  been  in  his  hands  at  former  times,  for 
charges  contn^ted  upon  such  goods  during  any  antecedent  period  of  time,  and 
that  to  an  unlimited  extent.  It  appears  to  us  that  such  a  custom  is  at  once 
unreasonable  and  unjust,  and  therefore  bad  in  law.  It  is  a  custom  which  is 
obviously  prejudicial  in  a  direct  manner,  and  in  a  very  high  degree  to  fordgn 
trade ;  for  no  foreign  merchant  would  be  content  to  consign  his  goods  to  this 
country  for  8ale>  if  they  could  be  made  liable,  whilst  warehoused  for  the  purpose 
of  custody,  to  satisfy  a  debt  already  due  from  the  factor  to  the  warehome- 
keeper  in  respect  of  other  goods.  No  authority  whatever  has  been  cited  in 
support  of  this  custom,  and  as  far  as  any  ai^alogy  can  be  drawn  from  decided 
cases,  it  is  against  its  validity* 

The  ca^e  of  Oppenheim  v.  Russell  (»)  eatabhshes  the  principle,  that,  although 
a  common  carrier  may  have  acquired,  by  usage  or  special  agreement,  a  lien  for 
a  general  balance  of  account  between  him  and  a  consignee,  this  lien  shall  not 
affect  the  right  of  the  consignor  to  stop  m  transitu :  that  is,  in  effect,  that  this 
right  of  ge9eral  lien  shall  not  operate  upon  or  against  the  rights  of  third  per- 
sons. And  the  doctrine  laid  down  in  Wright  v.  SneU  (o)  bears  still  moR 
closely  upon  the  point  now  under  discussion,  a  general  hen  being  held  not  sus- 
tainable 1^  a  carrier  against  the  true  owner  of  the  goods,  for  the  general  balanoe 
due  from  the  factor  to  whom  the  goods  were  conaigned  for  sale.  That  case, 
in  effect,  decides  the  present ;  for  no  sound  distinction  can  be  taken  in  this  re- 
spect between  a  pubhc  warehouse-keeper  and  a  public  carrier,  except,  indeed, 
that  the  latter  stands  in  a  position  more  favoured  by  the  law,  in  respect  to  lien, 
than  the  former ;  the  carrier  being  obliged  by  law  to  receive  and  carry  the 
goods,  whilst  the  warehouse-keeper's  daim  arises  out  of  a  voluntary  oontract 
And  the  present  case  appears  to  us  to  differ  from  that  of  George  v.  Clagett  (p)> 
princq>ally  relied  on  by  the  defendants.  In  that  case,  the  owner  put  his  goods 
into  the  hands  of  l^s  factor  to  sell  as  bis  own :  the  factcM*  sold  them  as  his  ovn, 
and  the  defendant  had  no  knowledge  that  the  factor  was  not  the  real  o'vnsx 
of  the  goods :  in  such  ca^e,  the  set-off  of  the  debt  due  from  the  factor  to  the 
purchaser,  followed  aa  a  neceaaai^  consequence  frcmi  the  aale  by  him  as  of  his 
own  goods. 

(n)  3  Bos.  Jk  Pul.  42.  (p)  7  T.  R.  359. 

(0)  5  B.  &  Aid.  350. 
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But,  in  this  caBe»  there  was  no  sale  by  the  £u^r :  bat  the  proposition  con-     (  om.  Pleas. 
tended  for  is,  that  the  goods  became,  by  the  operation  of  the  custom,  pledged    -  JtT'^^ 
for  the  factor's  debt,  though  the  factor  was  not  authorized  by  law  so  to  pledge        *    «. 
them  directly.    And  although  the  factor  may  now,  under  some  circumstances,       <'»oper. 
pledge,  the  fsuota  of  the  present  case  do  not  bring  it  within  the  operation  of  the 
statute,  6  G.  4,  c.  94.     It  is  unnecessary,  as  a  further  objection  to  the  custom 
set  up  by  this  plea,  to  observe  that  it  is  pleaded  so  largely  as  to  comprehend 
all  goods  put  into  the  hands  of  a  warehouse-keeper  by  a  factor  in  his  own 
name,  whether  or  not  the  warehouse-keeper  has  knowledge  or  notice  that  they 
are  not  the  property  of  the  factor,  but  of  the  foreign  merchants.    But,  without 
relying  on  this  objection,  we  think  the  custom  unreasonable,  and  therefore 
bad,  upon  the  more  general  ground  above  stated;  and  therefore  give  our 
judgment  for  the  plaintiff,  ntm  obstante  veredicto. 

Judgment  for  the  plaintiff. 


Ransom  and  another  v.  Dundas  and  another. 

^ALFOURD,  Seijt.,  obtained  a  rule  nisi,  in  Michaelmas  Term,  calling  upon  1.  Upon  an 

the  defendants  to  shew  cause  why  the  plaintiffs  should  not  be  at  liberty  enPoreelh^  ^ 
to  sign  and  enter  up  final  judgment  against  the  defendant  for  4694/.  I5s.  7d.,  Kpeftker's  oer- 
being  the  sum  specified  in  the  certificate  of  the  Right  Honorable  James  Aher-  wvo-' cotu'^ 
crtmbie,  the  sp^Jcer  of  the  House  of  Commons.     The  affidavits  upon  which  incurred  befoie 
the  rule  was  obtained  verified  the  speaker's  certificate,  which  was  to  the  mittee  on?n 
fdlowing  effect:-  .tSI^&d 

br  tf  Oeo.  4, 
"  Whereas  John  Rickman,  Esquire^  derk  assistant  of  the  House  of  Commons,  ^  ^^  s«c.  60, 

and  George  Boone  Rottpell,  Esquire,  one  of  the  masters  of  the  High  Court  of  inquire  whe- 
ther the  com- 
mittee «M  epDointed  in  the  mode  reqnirrd  by  the  autute ;  and  if  die  Appointment  of  the  com- 
mittee ukes  place  under  circumstances  where  the  statute  docs  not  allow  the  appointment  to  be 
made,  or  in  a  manner  oontrarv  to  or  inconsistent  with  the  essential  requisites  prescribed  by  the 
■Utute,  there  is  no  court  at  all,  and  the  whole  proceedings  take  place  coram  non  jmdice, 

3.  Sec  3  of  the  9  Oco.  4,  c.  22,  directs  that  whenever  a  petition  complaining  of  the  undue 
election  of  a  member  of  Parliament  shall  be  presented,  a  day  and  hour  shall  be  appointed  for 
Uking  the  same  into  consideration,  and  notice  in  writing  shall  be  f^ven  bj  the  speaker  to  all 
parties,  and  where  the  conduct  uf  the  returning  officer  is  complained  of,  to  the  returning 
officer;  and  by  sec.  36  it  is  enacted,  that,  in  certain  cases,  the  House  shall  determine  whether 
the  returning  officer  shall  be  allowed  to  strike  in  reducing  the  committee.  A  petition  was  pre- 
sented against  the  return  of  the  members,  and  it  compuioed  incidentally  of  misconduct  and 
partiality  in  the  returning  officers : — Held^  that  the  returning  officers  were  not  called  upon,  at 
original  parties  to  the  petition,  to  appear  before  the  House;  and  that,  even  if  thev  were  held  to 
be  Included  within  the  petition,  they  had  no  power,  under  the  sutute,  to  interl'ere  in  striking  the 
committee. 

3.  Where  the  returning  officers  appeared  before  the  committee,  but,  in  the  report  nothiof 
was  decided  as  to  whether  the  charge  against  them  was  frivolous  or  vexatious,  Held^  that  thS 
omission  did  not  avoid  the  whole  reporU 

4.  Sec.  5  of  the  statute  direcu  that  no  proceedings  shall  be  had  upon  any  petition,  unlesi  the 
person  or  persons  subscribing  the  same,  or  some  one  or  more  of  them,  shall  personally  enter  into 
a  recognizance,  according  to  the  form  thereunto  annexed,  for  the  payment  of  all  cosU  which 
shall  become  due  to  any  witness  summoned  in  behalf  of  iht  person  or  pertont  to.eubtcribingntch 
feittion^  or  to  any  party  who  shall  appear  before  the  House,  or  any  committee  of  the  Juouse^ 
m  opposiiion  to  such  pedtioo.  A  petition  was  presented,  signed  by  three  persons,  one  of  whom 
entRcd  into  the  recognisance,  which  waa  drawn  in  the  form  of  the  schedule,  by  which  he 
undertook  to  pay  all  coats  which  should  become  due  to  any  witness  summoned  on  hie  behalf, 
or  10  any  party  who  should  appotr  before  the  House  :-^Had^  that  the  recogniiance  was  not 
open  to  any  objection  which  affected  it  in  substance  or  legal  operation. 

6.  The  certificate  of  the  speaker  is  condusive  evidence  as  to  the  amount  of  the  costs  for  which 
the  verdict  is  to  be  entocd  up;  and  the  Court  has  no  power  to  try  the  propriety  of  the  albw- 
ance,  ortheptincipleupon  which  it  was  conducted. 
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Com,  Pleat.     Chancery,  who  were  duly  authorized  and  directed  by  me,  in  pursuance  of  an 
^^"^         act  passed  in  the  ninth  year  of  the  reign  of  his  late  Majesty  King  George  the 
9.  Fourth,  intituled  '  An  Act  to  consolidate  and  amend  the  Laws  relating  to  the 

DuNDAS.  lyjjj  of  controverted  Elections  or  Returns  of  Members  to  serve  in  Parhament.' 
to  examine  and  tax  the  costs  and  expenses  incurred  by  Robert  Gill  Rantcm, 
Richard  Crawley,  and  Henry  Haken,  the  persons  who  signed  a  petition,  com- 
plaining of  an  undue  election  and  return  for  the  borough  of  Ipswich,  have  re- 
ported to  me  the  amount  thereof. 

"  I  do  hereby  certify,  that  the  costs  and  expenses  allowed  in  the  said  report 
amount  to  the  sum  of  4694/.  15^.  7d,  And  I  do  further  certify,  that  Robert 
Adam  Dundas  and  Fitz  Roy  Kelly,  Esquires,  whose  opposition  to  the  said 
petition  was  declared  by  the  select  committee  appointed  to  try  and  determine 
the  merits  of  the  said  petition,  to  be  frivolous  and  vexatious,  are  liable  to  pay 
the  same.     Given  under  my  hand  the  27th  day  of  October,  18d5. 

(Signed)  "  J.  Abbrcrombis,  Speaker." 

The  affidavit  of  Mr.  Gainsford,  the  plaintiffs'  attorney,  set  forth,  that,  under 
a  power  of  attorney  from  the  plaintiffs,  he  had  personally  demanded  the  said 
sum  of  4694/.  15^.  7d,  from  the  defendants,  but  that  the  sum  had  not  bees 
paid.  The  affidavit  of  David  Thomas  Harris  stated,  that  writs  of  summons 
in  an  action  of  debt  had  been  issued  against  the  defendants;  that  they  did  not 
appear  according  to  the  exigency  of  the  writs,  and  that  appearances  were 
thereupon  entered  in  pursuance  of  the  statute;  and  that,  on  the  20th  of  Nocem- 
her,  a  declaration  was  filed  against  the  defendants,  of  which  they  had  received 
notice  (a). 

In  Easter  Term,  1836.  cause  was  shewed  against  this  rule,  {h)  The  folloir. 
ing  documents  were  referred  to  in  the  affidavits  made  on  behalf  of  the  de- 
fendants:— 

On  the  25th  February,  1 835,  a  petition  was  presented  to  the  House  of  Com- 
mons by  the  plaintiffs,  Robert  Gill  Ransom,  Richard  Crawley,  and  Henry  Haken. 
The  petition  alleged  that  the  plaintiffs  were  entitled  to  vote ;  and  that  Robert  Adem 

(a)  The  declaration  stated,  that  the  de-  (6)  The  rule  nt#t  was  as  follows :  "Upos 

fendants,  on  the  2nd  day  of  November,  1835,  reading  a  certificate  under  the  hand  of  tk< 

were  indebted  to  the  plaintifis  under  and  by  Right  Honourable  Jamet  Abercmmbie,  tk 

virtue  of  a  certain  act  of  Parliament  made  speaker  of  the  House  of  Commons,  dated  be 

and  passed  in  the  sixth  year  of  the  reign  of  27th  day  of  October  last;    the  affidayit  t^ 

his  late  Majesty  King  George  the  Fourth,  to  Francis  Strafford,  verifying  the  same;  tk 

consolidate  and  amend  the  the  laws  relating  affidavit  of  William  Sheet,  with  a  power  of 

to  the   trial  of   controverted  elections  or  attorney  thereto  annexed,  under  the  hasdi 

returns  of  members  to  serve  in  Parliament,  and  seals  of  all  the  pUiintifis  in  this  caose, 

in  the  sura  of  4694/.  15i*.  Id,,  for  the  costs  and  dated  the  2nd  day  of  November  instant; 

and  expenses  incurred  by  the  plaintiffs  in  the  affidavit  of  Edward   Bamevelt  EUi^ 

prosecuting  a  certain  petition  of  the  said  Oainsford,  gentleman,  and  the  affidavit  d 

plaintiffs  complaining  of  an  undue  election  David  Tkomai  Harris;    and,  upon  hearing 

and  rbtum  of  the  said  defendants  as  burgesses  counsel  for  the  plaintiffs,  it  is  ordered,  t^ 

to  serve  in  Parliament  for  the  borough  of  the  defendants,  upon  notice  of  this  rule  ti 

Jpswich,  and  which  said  sum  was  to  be  paid  be  given  to  Uiera  or  their  attorney,  shail 

by  the  defendants  to  the  plaintiflb  on  re-  shew  cause  to  this  court,  on  the  fifth  dsT  a 

quest;  whereby,  and  by  reason  of  the  non-  next  Hilary  Term,  why  ^e  plaintifis  should 

payment  thereof,  and  by  virtue  of  the  said  not  be  at  liberty  to  sign  and  enter  up  iinal 

act,  an  action  hath  accrued  to  the  plain-  judgment  against  the  said  defendants  for  the 

tifis  to  demand  and  have  of  and  from  the  sum  of  4694/.  lbs.  Id.,  the  sum  specified  m 

defendants  the  said  sum  of  4694/.  i5#.  Td.,  the  said  certificate,  pursuant  to  tlie  statute 

to  the  plaintiffs  damage  of  10/.,  &c     And  0  Geo.  4,  c.  22,  sec.  63. 

therefore,  &c.  By  the  Court,  &c. 
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Dwdas,  Esq.,  and  Fitz  Ray  Kelly,  Esq.,  the  defendants,  and  James  Morrisim,  Com^Pkat. 
Esq.,  and  Righy  Wason,  Esq.,  were  candidates  to  represent  the  borough  of  Raksox 
Ipswich  at  the  then  last  election  of  members  to  serve  in  Parliament  for  that  Dukdai. 
borough.  That  the  bailifiis  of  the  said  borough  are  the  returning  officers, 
and  that  John  Chevalier  Cobhold  and  Henry  Bristo  were  such  bailifis  and  return- 
ing officers  at  the  said  electfon.  That  divers  persona  were  admitted  to  vote, 
and  did  vote,  at  the  said  election  for  the  said  defendants,  who  were  not  duly 
registered  as  electors  to  vote  at  the  said  election.  That  divers  persons  were 
admitted  to  vote,  and  did  vote,  at  the  said  election  for  the  said  defendants  or 
one  of  them,  who  had  not,  at  the  time  they  so  voted,  the  same  qualification  for 
which  their  nameshad  been  originally  inserted  in  the  register  of  voters  then  in 
force  for  the  said  borough.  That  divers  persons  who  were  registered  as 
electors  for  the  said  borough  became  disqualified  to  vote  as  electors  at  such 
election,  subsequently  to  the  period  of  the  list  of  electors  being  revised  and 
signed  for  the  purpose  of  such  registry,  and  previously  to  their  so  voting,  by 
receiving  alms  or  parish  rehef,  or  by  not  residing  within  the  said  borough,  or 
within  seven  miles  thereof  or  any  part  thereof,  or  by  other  legal  or  personal 
disqualifications  and  incapacities;  and  they  and  divers  other  persons  who  had 
no  legal  right  to  vote,  were  nevertheless  admitted  to  vote,  and  did  vote,  at  the 
eaid  election  for  the  said  defendants,  or  one  of  them;  that  divers  persons 
were  admitted  to  vote,  and  did  vote,  at  the  said  election  for  the  said 
defendants,  who  were  disabled  or  disqualified  from  or  incapable  of  voting 
at  the  said  election  by  reason  of  their  having  been,  withm  twelve  months 
preTioQsly  to  such  election,  concerned  or  employed  in  charg^g,  collecting, 
levying,  or  managing  duties  of  excise,  customs,  or  other  duties  or  re- 
venues, or  in  some  other  office  or  employment.  That  divers  persons  were 
pennitted  to  vote,  and  did '  vote,  at  the  said  election  for  the  said  defen- 
<iants,  who  were,  or  had  been,  either  during  such  election  or  within  six 
calendar  months  previous  to  such  election,  or  within  fourteen  days  after  it  was 
completed,  employed  at  such  election  as  counsel,  agent,  attorney,  poU-derk, 
Gagman,  or  in  some  other  capacity  for  the  purposes  of  such  election,  and  had, 
either  before,  during,  or  after  such  election,  accepted  or  taken  from  the  said 
candidates,  or  some  or  one  of  them,  or  from  some  other  person,  for  or  in  con- 
lideration  of,  or  with  reference  to,  such  employment,  a  sum  or  sums  of  money, 
or  a  retaining  fee,  office,  place,  or  employment,  or  a  promise  or  seciirity  for  a 
nm  or  sums  of  money,  or  a  retaining  fee,  office,  place,  or  employment.  That 
^ers  persons  were  admitted  to  vote,  and  did  vote,  at  the  said  election  for  the 
>aid  defendants  who  had  asked,  received,  and  taken  money,  or  other  reward, 
i>7  way  of  gift,  loan,  or  other  device,  or  had  agreed  or  contracted  for  money, 
gift,  office,  employment,  or  other  reward,  to  g^ve  their  votes  to  the  said  de- 
fendants, or  one  of  them,  and  to  refuse  or  forbear  to  give  their  votes  to  the 
said  Jamet  Morrison  and  Rigby  Wason,  or  either  of  them;  and  divers  persons 
were  admitted  to  vote,  and  did  vote,  at  the  said  election,  who,  by  theniselves, 
or  persons  employed  by  them,  did,  by  gifts  or  rewards,  or  by  promises, 
•greements,  or  securities  for  gifts  or  rewards,  corrupt  or  procure,  or  attempt  to 
corrupt  or  procure,  persons  to  give  their  votes  for  the  said  defendants,  or  one  of 
them,  or  to  forbear  to  give  their  votes  to  the  said  James  Morrison  and  Rigby 
^onm,  or  either  of  them.  That  all  such  persons  who  were  so  admitted  to  vote, 
and  did  vote,  as  aforesaid,  and  divers  other  persons  who  voted  at  the  said 
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Com.  Pleat,  election  for  the  said  defendanto,  or  one  of  them,  were  disabled  or  diaqoafificd 
from  voting,  or  incapable  or  unqualified  or  incompetent  to  vote  at  fht  said 
election. 

DuKDAS.  That  divers  persons  who  were  duly  registered  as  electors  at  the  said  elecdon. 

and  who  were  entitled  to  vote  at  such  election,  claimed  to  vote  thereat  for  ^ 
said  James  Morrison  and  Rigby  Wason,  or  one  of  them,  at  the  proper  poQin^ 
places,  and  were  illegally  and  improperly  excluded  from  voting  by  the  ssd 
returning  officers.  That  the  said  Henry  Bristo,  after  receiving  the  writ  for 
the  said  election,  and  previously  to  and  during  such  election,  and  particabriy 
in  respect  to  the  taking  the  poll  at  such  election,  was  guilty  of  great  and  nde 
partiality  in  favour  of  the  said  defendants,  and  as  well  before  as  after  the  receipt 
of  such  writ,  canvassed  many  of  the  electors  in  company  with  or  on  behalf  cf 
the  said  defendants,  or  one  of  them,  and  solicited  and  recommended  sercrd 
electors  to  vote  for  them,  or  one  of  them,  and  prevailed  upon  several  electors 
to  vote  for  the  said  defendants  or  one  of  them,  or  to  forbear  to  vote  for  tike 
said  James  Morrison  and  Rigby  Wason,  or  either  of  them,  and  otherwise  h- 
properly  interfered  with  the  freedom  of  the  election.  That  the  said  retnnung 
officers  rejected  as  false  and  illegal  divers  votes  which  were  tendered  at  tk 
said  election  for  the  said  defendants  and  for  the  said  James  Morrison  and 
Righy  Wason,  or  some  or  one  of  them ;  and  that  the  said  Henry  Brists, 
finding,  at  the  close  of  the  poll,  that  more  votes  had  been  so  tendered  for  Ik 
said  defendants  than  the  said  James  Morrison  and  Rigby  Wason,  did  adicit 
and  place  such  votes  upon,  or  add  such  votes  to,  or  cause  the  same  to  be 
placed  upon  or  added  to  the  poll,  after  the  close  of  such  poll,  or  after  the 
legal  and  proper  time  for  closing  the  same  had  expired ;  and  did  also  impro- 
perly and  illegally  insert,  or  cause  to  be  inserted,  upon  the  said  poQ,  witboit 
the  concurrence  and  contrary  to  the  desire  of  the  said  John  Chevalier  CoMi 
several  votes  which  ought  not  to  have  been  so  inserted  thereon,  and  did  other- 
wise illegally  and  improperly  alter  the  said  poll;  and  the  said  retunuDf 
officers  did,  in  casting  up  the  said  votes  on  the  said  poll,  knowingly  and  wi]fa3T 
reckon  many  votes  so  illegally  and  improperly  placed  on  the  poll,  and  did  not 
declare  the  true  and  real  state  of  the  poll  as  it  stood  at  the  final  dose  therei^ 
That  after  the  place  in  Parliament  to  be  supplied  by  such  election  became  Tacant 
and  as  well  before  as  after  the  teste  or  issuing  out  of  the  writ  for  the  said  electicn. 
and  at  and  during  the  said  election,  the  said  defendants  did,  by  themselves,  and  h 
their  agents,  friends,  and  partisans,  by  divers  ways  and  means,  at  their  and  ead 
or  one  of  their  charge  and  behalf,  directly  and  indirectly,  give,  present,  and  allot 
to  persons  having  votes  at  such  election,  money,  meat,  drink,  lodging,  entertain- 
ment, provision,  and  reward,  and  did  make  presents,  gifts,  rewards,  promises, 
agreements,  and  obligations,  and  engagements  to  give  money,  meat,  driak, 
provision,  reward,  and  entertainment,  to  and  for  persons  having  votes  &i 
aforesaid,  and  to  and  for  the  use  or  advantage,  benefit,  enjo3anent,  profit,  and  pi^ 
ferment  of  such  persons,  in  order  that  they,  the  said  defendants,  might  be  elected, 
and  for  being  elected  to  serve  in  Parliament  for  the  said  borough.  That  befnt 
and  at  and  during  the  said  election,  the  said  defendants  were,  or  one  of  them 
was,  by  themselves  and  by  their  agents,  guilty  of  divers  acts  of  bribery  aixi 
corruption,  in  order  to  corrupt  and  procure,  and  did,  by  themselves,  and  br 
their  agents,  friends,  managers,  and  other  persons  employed  in  their  behalf,  hr 
gifts,  presents,  money,  rewards,  and  promises,  and  agreements  and  secoritici 
for  money,  gifts,  and  rewards,  and  by  threats,  intimidation,  promises,  ofi- 
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dne  infloence,  and  otiier  corrapt,  Dlegal,  or  improper  practices,  acU,  and 
means,  corrupt  and  procure  dirers  penona  having  or  claiming  to  have  votes  at 
sodi  election,  to  give  their  votes  in  fietvour  of  the  said  defendants,  and  to 
forbear  to  give  them  in  favour  of  the  said  James  Morrison  and  Rigby  Wason, 
That  the  said  defendants,  by  the  said  corrupt  and  illegal  practices,  were  and 
are,  and  each  of  them  was  and  is,  wholly  disabled  and  incapacitated  and  ineli^ 
gible  to  serve  in  this  present  Ftoliament  for  the  said  borough  of  Ipswich,  and  the 
return  of  the  said  defendants  was  and  is  wholly  null  and  void ;  and  that  the 
said  returning  officers  had  notice  of  and  were  informed,  and  well  knew,  of  such 
corrupt  and  illegal  conduct  and  practices,  which  were  also  wdl  known  to  the 
electors,  and  notorious  in  the  said  borough.  That  by  the  several  illegal  ways 
aad  means  aforesaid,  the  said  defendants  obtained  a  colourable  majorit)'  of 
votes  over  the  said  James  Morrison  and  Rigby  Wason,  and  procured  themselves 
to  be  returned  to  serve  for  the  said  borough ;  whereas  the  said  James  Morrison 
and  Rigby  Wasom,  and  each  of  them,  had  a  legal  majority  of  votes  at  the  said 
election,  and  were  duly  elected,  and  ought  to  have  been  returned  to  serve  in 
this  Parliament  for  the  said  borough.  Petitioners  prayed  the  House  to  take 
the  premises  into  consideration,  and  to  declare  the  said  election  and  return 
of  the  said  defendants  wholly  null  and  void,  and  that  they  are  not,  nor  ought  to 
be  deemed,  members  to  serve  in  Parliament  for  the  said  borough  of  Ipswich, 
and  that  the  names  of  the  said  defendants  might  be  erased  from  the  said  return, 
and  that  the  said  James  Morrison  and  Rigby  Wason  might  be  declared  duly 
elected  to  serve  in  Parliament  for  the  said  borough,  and  that  the  names  of  the 
■aid  James  Morrison  and  Rigby  Wason  might  be  substituted  in  the  said  return ; 
and  that  the  House  would  g^rant  to  the  petitioners  such  relief  as  to  the  House 
should  seem  meet. 


Com.  Pleat, 
Raksom 

V. 
DUVDAS. 


On  the  day  on  which  the  petition  was  presented,  it  was  ordered  to  be  taken 
into  consideration  on  the  26th  of  March. 

Notice  of  this  order  was  served  on  the  sitting  members  and  petitioners 
only. 

The  speaker,  on  the  25th  of  February,  by  writing  under  his  hand,  nomi- 
nated and  appointed  John  Rickman,  Esq.,  clerk  assistant  of  the  House  of  Com- 
mons, and  Francis  Cross,  Esq.,  one  of  the  masters  of  the  High  Court  of 
Chancery,  to  examine  into  the  sufficiency  of  the  sureties  named  or  to  be 
named  in  the  recog^zance  entered  into  by  one  or  more  of  the  persons  sub- 
acribing  the  said  petition,  pursuant  to  9  G.  4,  c.  22,  and  to  report  to  him  their 
judgment  upon  the  sufficiency  of  such  sureties. 

On  the  7th  of  MarcK  the  petitioner  Ransom  entered  into  the  following 
recognizance: — 


"Be  it  remembered,  that,  on  the  7th  day  oi  March,  in  the  year  of  our  Lord 
1835,  before  me,  the  Right  Honourable  James  Abercrombie,  speaker  of  the 
House  of  Commons,  came  Robert  Gill  Ransom,  and  acknowledged  himself  to 
owe  to  our  sovereign  lord  the  king  the  following  sum,  that  is  to  say,  the  sum 
of  1000/.,  to  be  levied  on  his  goods  and  chattels,  lands  and  tenements,  to  the 
nse  of  our  said  sovereign  lord  the  king,  his  heirs,  and  successors,  in  case  the 
•aid  Robert  GiU  Ransom  shall  fail  in  performing  the  condition  hereunto  an- 
Mxed.  The  condition  of  this  recognizance  is,  that  if  the  the  said  Robert  GUI 
12aiifOfliihan  well  and  duly  pay  all  oosta  and  ezpenaes  and  fees  which  shall  be 
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Com.  Pleas,  due  and  payable  from  the  said  Robert  GiU  Ran$om  to  any  witness  who  shaD 
Rakbom  ^®  summoned  to  give  evidence  in  his  behalf  to  any  clerk  or  officer  of  the 
House  of  Commons,  upon  the  trial  of  the  petition  signed  by  the  said  Robert  GiB 
Ransom,  complaining  of  an  undue  election  or  return  for  the  borough  oilpswick; 
and  if  the  said  Robert  GiU  Ransom  shall  also  well  and  truly  pay  the  costs  and 
expenses  of  the  party  who  shall  appear  before  the  House  in  opposition  to  the 
said  petition,  in  case  the  said  Robert  Gill  Ransom  shall  fail  to  appear  before  the 
House  at  such  time  or  times  as  shall  be  fixed  by  the  House  for  taking  such  pe- 
tition into  consideration,  or  in  case  the  said  Robert  Gill  Ransom  shall  withdraw 
his  said  petition  by  the  permission  of  the  House,  or  in  case  the  select  com- 
mittee appointed  by  the  House  to  try  the  matter  of  the  said  petition  shall 
report  to  the  House  that  the  said  petition  appears  to  them  to  be  friToloun  or 
vexatious;  then  this  recognizance  to  be  void;  otherwise,  to  be  of  full  forte 
and  effect. 

"  7tk  March,  1835.  Robert  Gill  Ransom." 

On  the  same  day,  Jeremiah  Head  and  William  May,  as  sureties  for  the  eald 
Robert  Gill  Ransom,  entered  into  a  recognizance  with  the  same  condition.  On 
the  9th  of  March,  the  examiners  appointed  by  the  speaker  certified  in  writing 
that  Head  and  May  were  sufficient  sureties  in  that  behalf. 

Mercurii  10  die  Junii.  1835. 

Mr.  Patrick  Maswell  Stewart,  from  the  select  committee  appointed  to  trr 
and  determine  the  merits  of  the  petition,  complaining  of  an  undue  election  and 
return  for  the  borough  of  Ipswich,  informed  the  House  that  the  committee 
had  determined 

*'  That  Robert  Adam  Dundas  and  Fitz  Roy  Kelly,  Esquires,  are  not  dulj 
elected  burgesses  to  serve  in  this  present  Parliament  for  the  borough  of 
Ipswich,  That  the  last  election  for  burgesses  to  serve  in  this  present  Parlior 
ment  for  the  borough  of  Ipswich  is  a  void  election.  That  the  petition  of  Ro- 
bert GiU  Ransom,  Richard  Crawley,  and  Henry  Haken,  did  not  appear  to  the 
said  committee  to  be  frivolous  or  vexatious.  That  the  opposition  to  the  said 
petition,  by  the  said  R.  A,  Dundas  and  Fits  Roy  Kelly,  Esquires,  did  appear  to 
the  said  committee  to  be  frivolous  and  vexatious.  That  the  committee  hart 
altered  the  poll,  by  striking  off  the  names  of  Richard  Bantoft,  Horatio  Bock- 
ham,  John  Cox,  Thomas  Etherington,  James  Hayward,  Herman  Gullen,  Abbott 
Lord,  Samuel  Osbom,  Lawrence  Squire,  Robert  Smith,  Jeptha  Waller,  Abraham 
Wolsey,  and  Robert  Barber,  who  were  put  upon  the  poll  after  the  termination 
of  the  election ;  and  also  the  names  of  Frederick  Hewes  and  James  Martin 
Howard,  who  were  employed  at  such  election  by  the  sitting  members ;  and  ake 
the  names  of  John  Brown,  King  Gamham,  George  Horatio  Coe,  Arthur  Bott 
Cooke,  Edward  Bolton  Finch,  and  William  Coe  Abbott,  who  were  proved  to 
have  been  guilty  of  bribery  at  such  election.  That  R.  A.  Dundas  and /1ft;  Rcfi 
Kelly,  Esquires,  were,  by  their  friends  and  agents,  guilty  of  bribery  and  cor- 
ruption at  the  late  election  for  the  borough  of  Ipswich ;  and  that  Arthur  Bcti 
Cooke,  John  Bury,  John  Pilgrim,  and  others,  were  guilty  of  bribery  at  the  said 
election.  That  John  Bury,  John  Bond,  Arthur  Bott  Cooke,  R,  B.  Clamp. 
and  John  Pilgrim,  were  guilty  of  absconding,  to  avoid  being  served  with  the 
speaker's  warrant ;  and  that  John  Eddowes  Sparrowe  and  John  Clipperton,  the 
avowed  agents  of  the  sitting  members,  and  William  Peters,  aided  and  abettd 
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them  in  keeping  out  of  the  way  to  avoid  giving  their  evidence  before  this  com-      Com.  Pletu. 
mittee.     That  the  said  John  Pilgrim,  having  at  length  been  served  with  the       ^^^"^^ 
chairman's  warrant,  was  prevented  attendmg  this  committee  by  being  arrested  •        ». 
on  a  charge  of  embezzlement,  made  against  him  by  Messrs.  SeweU  and  Blake,      ^u'^^ai- 
under  very  suspicious  circumstances.     That  the  conduct  of  the  magistrates, 
Samuel  Bignold  and  Edward  Temple  Booth,  Esquires,  before  whom  the  said 
John  Pilgrim  was  charged,  appears  to  this  committee  to  be  a  breach  of  the 
privileges  of  this  House." 

On  the  1 1th  August,  the  petitioners'  agents  addressed  the  following  requisi- 
tion to  the  speaker. 

Ipswich  Pbtition. 
•'  Sir, 

"  In  consequence  of  the  committee,  to  whom  the  matters  of  this  petition 
were  referred,  having  declared  the  opposition  thereto  frivolous  and  vexatious, 
we  take  the  liberty  of  sending  to  your  secretary,  herewith,  the  bill  of  costs  of 
the  petitioners,  and  request  you  will  be  pleased  to  order  that  the  same  may  be 
referred  to  the  proper  oflicers  for  taxation,  as  provided  for  by  the  statute 
9  G.  4,  c.  22.  s.  60. 

••  We  have  the  honour  to  be, 

(Signed)        "  Ashurst  and  Gainsford. 
"  To  the  Right  Honourable  the  Speaker." 

The  following  direction  was  thereupon  issued  by  the  speaker  : 
"  By  virtue  of  the  powers  given  to  the  Speaker  of  the  House  of  Commons 
by  the  act  referred  to  in  the  requisition  hereunto  annexed,  I  do  hereby  direct 
John  Rickman,  Esq.,  clerk-assistant  of  the  House  of  Commons,  and  George 
Boone  Roupell,  Esq.,  one  of  the  masters  of  the  High  Court  of  Chancery,  to 
examine  and  tax  the  costs  and  expenses  mentioned  in  the  said  requisition ;  and 
the]  said  John  Rickman  and  George  Boone  i2otf/w^,, Esquires,  are  to  report  to 
me  the  amount  thereof. 
"  Given  under  my  hand  the  1 1th  day  of  August,  1835. 

"  J.  Abkrgrombix,  Speaker." 

On  the  1st  October,  the  examiners  certified  as  follows  : 
^  "  In  pursuance  of  the  within-recited  order  of  the  Right  Honourable  the 
Speaker  of  the  House  of  Commons,  dated  the  1 1th  day  of  August  last,  we,  the 
examiners  thereby  appointed,  do  certify  that  in  obedience  thereto,  we  have 
examined  and  taxed  the  bill  and  expenses  mentioned  in  the  said  order.  And 
ve  do  hereby  report  to  the  Right  Honourable  the  Speaker  of  the  House  of 
Commons  that  the  costs  and  expenses  allowed  by  us,  on  such  taxation,  amount 
to  the  sum  of  4,694/.  15#.  7d.  And  we  further  report,  that  R.  A,  Dundas  and 
FitzRog  Kelly,  Esquires,  whose  opposition  to  the  petition  of  Robert  GUI  Ran- 
som, Richard  Crawley,  and  Henry  Haken,  appeared  to  the  select  committee, 
appointed  to  try  and  determine  the  merits  of  the  said  petition,  to  be  frivolous 
and  vexatious,  are  liable  to  pay  the  same. 

(Signed)  "  G.  B.  Roupkll, 

"  John  Rickman. 

"  To  the  Right  Honourable  the  Speaker." 
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The  speaker  signed  the  following  certificate : 

"  Whereas  John  Rickman,  Esq.,  clerk-assistant  of  the  House  of  Commons, 
and  George  B.  Roupell,  Esq.,  one  of  the  masters  of  the  High  Court  of  Cbao- 
eery,  who  were  duly  authorized  and  directed  by  me,  in  pursuance  of  an  act 
passed  in  the  9th  year  of  the  reign  of  his  late  Majesty,  King  Geoige  tk 
Fourth,  intituled  '  An  Act  to  consolidate  and  amend  the  Laws  rehting  to  tbe 
Trial  of  controverted  Elections  or  Returns  of  Members  to  serve  in  P^liament,' 
to  examine  and  tax  the  costs  and  expenses  incurred  by  John  GUI  Rtasm, 
Richard  Crawleyy  and  Henry  Haken,  the  persons  who  signed  a  petition,  com- 
plaining of  an  undue  election  and  return  for  the  borough  of  Ipsmck,  ban 
reported  to  me  the  amount  thereof.  I  do  hereby  certify,  that  the  costs  and 
expenses  allowed  m  the  said  report  amount  to  the  sum  of  4,694/.  15;.  7^ 
And  I  do  further  certify,  that  Robert  A.  Dundas  and  FUzroy  Keify,  Esquires, 
whose  opposition  to  the  said  petition  was  declared,  by  the  select  committee 
appointed  to  try  and  determine  the  merits  of  the  said  petition,  to  be  firxvoloo 
and  vexatious,  are  liable  to  pay  the  same. 

"  Given  under  my  hand  the  27th  day  of  October,  1835. 

(Signed)  "  J.  Abbrcrombib,  Speaker." 

The  following  is  the  substance  of  the  affidavits,  upon  which  came  ms 
shewn. 

Messrs.  Cobbold  and  Bristo,  the  returning  officers,  stated  in  their  affidrit 
that  they  never  received,  or  heard,  or  knew  of  any  notice  in  writing  firan  the 
speaker  of  the  House  of  Commons,  or  from  any  other  person  on  his  behalf,  <^ 
the  day  and  hour  appointed  by  the  said  House  for  taking  the  petition  of  tk 
plaintiffs  into  consideration,  or  of  any  other  order  to  attend  the  House  attk 
time  appointed,  save  and  except  the  speaker's  warrant  to  appear  at  the  bar  of 
the  House  :  a  copy  of  which  was  referred  to  in  the  affidavit  (a).  That  haw 
understood  that  ^ey  were  charged  by  the  said  petition  with  having  iUegally 
and  improperly  excluded  divers  persons  from  voting  at  the  said  election,  lafl 
other  misconduct,  they  appeared  before  the  committee,  by  counsel,  on  the  15^ 
of  April,  1 835,  when  such  charges  against  them  were  proceeded  with,  and  int- 
nesses  called  to  establish  them  on  the  part  of  the  petitioners ;  and  that  the  said 


(a)  "  Whereas,  by  an  order  of  the  House 
-of  Commons,  the  matter  of  the  petition  of 
Robert  Gill  Ransom  and  others,  complainings 
of  an  undue  election  and  return  for  the  bo- 
Tou^  of  Ipswich,  is  appointed  to  be  taken 
into  consideration  by  the  said  House  upon 
Thursday,  the  26th  day  of  March  instant,  at 
three  of  the  clock  in  the  afternoon  :— 

These  are  therefore  to  require  you, 
Henry  Oallant  Bristo  and  John  Chevatlier 
Cobbold,  and  each  of  you,  to  brinp  in  your 
custody  the  poll- books  containing  the  names 
of  those  who  polled  at  the  last  election  for 
members  to  serve  in  Parliament  for  the  bo- 
rough of  Ipswich,  and  also  the  lists  of  voters 
for  the  said  borough,  signed  by  the  barrister 
appointed  to  revise  the  same,  and  in  force  at 
the  last  election ;  and  also  the  contracts  or 
estimates,  and  original  drawings  or  plans, 
flimished  to  you  or  either  of  you  by  the 
architect  or  any  other  person  employed  by 
you  in  the  erection  of  polling  booths  for  the 
purpose  of  taking  the  poll  at  the  said  elec^ 


tion ;  and  also  the  original  bills  delivered  to 
you  by  the  several  tradesmen  employed  I? 
you  or  either  of  you  in  the  erection  of  s«i 
polling  booths,  and  also  the  receipU  to 
any  monies  paid  by  you  to  any  person  a 
account  thereof;  and  also,  that  you  Hevf 
Oallant  Bristo  do  bring  in  yourcnstodji 
certain  letter,  addressed  to  you  and  writ» 
by  Fit  troy  Kelly,  Esq.,  bearing  date  ^ 
26th  day  of  January  in  this  present  rear. 
and  received  by  you  on  the  following  dij. 
and  therewith  to  be  and  appear  at  tbe  bv  a 
the  House  of  Commons  upon  the  36th  dsy  •- 
March  as  aforesaid,  to  receive  and  obey  toa 
further  order  as  the  said  House,  or  tbe  m^ 
committee  then  to  be  appointed  to  tiy  & 
matter  of  the  said  petition,  shall  make  ad- 
eeming the  same,  as  you  will  answer  tb« 
contrary  at  your  peril. 

Given  under  my  hand  the  4th  day  ^ 
March,  1835. 

"  J.  Abkrcroxbxb,  Speaker. 
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committee  resolved  that  there  was  no  ground  whatever  for  sneh  charges  against     Com,  Pleat, 
them ;  and  so  resolved  without  calling  upon  their  counsel  for  any  defence.  Rastsom 


Mr.  /.  F,  Impey  deposed  that  he  had  searched  the  office  of  the  secretary  of 
the  speaker  of  the  House  of  Commons,  and  found  therein  the  recognizance 
entered  into  by  Ransom  and  his  sureties :  a  true  copy  of  which  was  annexed  to 
his  affidavit  (6). 

Mr.  Cl^ppertont  the  defendants'  agent,  stated  in  his  affidavit,  that  the  peti- 
tion was  presented  on  the  25th  February,  1835 :  a  true  copy  of  which  was 
annexed  (c).  Hiat  the  petition  was  ordered  to  be  taken  into  consideration  on 
the  26th  March :  on  which  day  a  select  committee  was  appointed.  That  the 
several  allegations  of  the  petition,  upon  which  evidence  was  tendered,  were  the 
following : — 1st.  A  charge  of  personal  bribery  against  the  defendants.  2ndly. 
A  similar  charge  of  bribery  by  the  agents  and  friends  of  the  defendants, 
drdly.  That  James  Morrison,  Esq.,  and  Righf  Wason,  Esq.,  had  a  legal  majo- 
rity of  votes,  and  ought  to  have  been  returned.  4thly.  A  charge  of  undue  and 
partial  conduct  on  the  part  of  the  returning  officers.  That  in  support  of  the 
first-mentioned  allegation,  several  witnesses  were  examined  at  great  length  on 
behalf  of  the  petitioners.  That  nevertheless  the  evidence  entirely  failed  to 
establish  the  truth  of  the  said  allegation ;  and  in  the  report  subsequently  pre- 
sented to  the  House,  no  imputation  of  bribery  was  made  against  the  defen- 
dants. That  the  third  allegation  was,  after  a  protracted  scrutiny,  abandoned 
by  the  petitioners ;  and  that  the  committee  did  not  report  to  the  House  that 
the  said  Morrison  and  Wason  had  a  legal  majority  of  votes.  That  the  last  of 
the  above-mentioned  allegations  was,  after  the  hearing  of  evidence  tendered  in 
support  of  it  on  the  part  of  the  said  petitioners,  expressly  negatived  by  the  said 
committee ;  and  that  the  said  committee,  without  calling  upon  the  returning 
officers  to  make  any  defence,  on  the  15  th  day  of  April,  agreed  to  the  following 
resolution : — *'  That  it  was  the  opinion  of  the  committee  that  no  anwms  of  an 
improper  nature  had  been  proved  against  the  returning  officers."  Iliat  on  the 
10th  day  of  June,  (which  was  the  last  day  of  their  sitting,)  the  committee  pre- 
sented to  the  House,  through  their  chairman,  their  report ;  a  true  copy  of 
which  report  vras  annexed  to  the  affidavit  (d),  and  also  informed  the  House 
that  they  had  come  to  the  following  among  other  resolutions : — "  That  it  ap- 
pears to  this  committee  that  Robert  Adam  Dundas  and  Fitzroy  Kelly,  Esquires, 
were,  by  their  friends  and  agents,  guilty  of  bribery  and  corruption  at  the  late 
election  for  the  borough  of  Ipswich;  and  that  Arthur  Bott  Cook,  John  Bury, 
John  PUgrim,  and  others,  were  guilty  of  bribery  at  the  said  election."  That 
the  said  committee  did  not  make  any  other  report  to  the  said  House  than  the 
said  report  above-mentioned.  That  previous  to,  during,  and  after  the  sittings 
of  the  said  committee,  deponent  was  retained  and  employed  by  and  on  the  be- 
half of  the  said  defendants  as  their  agent.  That  the  said  committee,  on  the 
27th  March  last  past,  actually  met,  and  proceeded  upon  the  said  petition  during 
about  thirty-nine  or  forty  days ;  and  that  several  days  were  occupied  in  inves- 
tigating and  trying  the  said  charges,  contained  in  the  said  petition,  of  personal 
bribery  by  the  said  defendants;  and  the  said  committee  was  also  occupied 

See  the  recognizance,  antt,  p.  169.  (</)  See  the  repoit,  antt,  p.  160. 

Sec  the  petition,  oji/t,  p.  166. 
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Com  Pleat,  about  a  fortnight  of  the  said  time  in  the  scrutiny  of  votes,  in  order  to  detcf- 
ji^^^^^  mine  whether  Messrs.  Morrison  and  Wason  had  the  legal  majority,  and  ought 
to  have  been  retmned,  as  alleged  in  the  said  petition :  but,  although  about  one 
hundred  votes  for  the  late  members  were  objected  to  by  the  petitioners,  the 
counsel  finally  gave  up  that  part  of  the  case,  leaving  both  the  defendants  vith 
a  majority,  and  without  calling  upon  the  defendants  to  disqualify  any  of  the 
votes  for  Messrs.  Morrison  and  Wason,  to  which  they  the  said  defendants  had 
objected.  That  the  said  committee  also  proceeded  in  investigating  and  trying 
the  said  charge  in  the  said  petition  of  undue  and  partial  conduct  in  the  add 
returning  officers,  or  one  of  them.  That  the  returning  oflficers'  opposition  to 
the  said  charge,  and  their  defence  thereto,  was  made  and  conducted  on  their 
behalf,  before  the  said  committee,  by  their  own  counsel,  acting  on  their  parti- 
cular and  express  behalves,  and  so  recognized  by  the  said  committee ;  that  part 
of  the  petition,  relating  to  the  returning  officers,  not  being  opposed  by  the  de- 
fendants, nor  the  defendants'  counsel  being  heard  upon  it ;  and  the  said  com- 
mittee resolved  as  aforesaid,  that  the  charge  was  unfounded.  That  after  ten 
-days  and  upwards  had  been  occupied  in  the  proceedings  upon  the  scrutiny  of 
the  votes,  the  petitioners,  by  their  counsel,  informed  the  committee  that  they 
abandoned  that  part  of  the  petition  which  alleged  that  the  said  James  Morristm 
and  Rigby  Wason  had  a  majority  of  legal  votes,  and  which  prayed  for  their  ^^ 
turn.  That  on  the  1 5th  day  of  August  last,  deponent  received  a  notice  to 
attend  the  taxation  of  the  petitioners'  bill  of  costs  from  the  agents  of  the  peti- 
tioners. That  the  said  agents  of  the  petitioners,  at  the  same  time,  caused  to 
be  delivered,  at  the  office  of  deponent,  a  certain  paper  writing,  or  bill  of  costs, 
purporting  to  be  the  bill  of  costs  mentioned  in  the  requisition  hereinafter  next 
mentioned :  a  copy  of  which  was  annexed  to  the  affidavit.  That  on  the  1 1th  of 
August,  the  said  agent  to  the  said  petitioners  transmitted  to  the  speaker  of  the 
House  of  Commons  the  letter  or  requisition  annexed  to  the  affidavit,  together 
with  the  said  bill  of  costs ;  and  that  the  said  speaker  did  make  his  order  of 
reference,  referring  the  said  bill  for  taxation  to  John  Rickman  and  Cwyf 
Boone  Roupell,  Esquires,  as  examiners  (e).  That  a  very  large  portion  of  the 
amount  of  the  said  bill,  amounting,  as  deponent  believed,  to  3,000/.  and  up- 
wards, was  charged  therein  for  and  in  respect  of  monies,  costs,  charges,  and 
expenses,  purporting  to  have  been  incurred  by  the  petitioners  in  respect  of  the 
aaid  allegations  contained  in  the  said  petition  of  improper  conduct  in  the  said 
returning  officer,  of  personal  bribery  by  the  said  defendants,  and  of  the  allega- 
tion that  the  said  Messrs.  Morrison  and  Wason  had  a  legal  majority  of  votes 
at  tiie  said  dection.  That  in  pursuance  of  the  said  notice,  hereinbefore  men- 
tioned, deponent  attended  from  time  to  time,  before  the  said  examiners,  on  be- 
half of  the  said  defendants,  for  the  purpose  of  taxing  the  said  bill ;  and  that, 
previously  to  proceeding  upon  such  taxation,  deponent  protested  against  the 
authority  or  jurisdiction  of  &e  said  examiners  to  tax  the  said  bill  at  all,  is 
agunst  the  said  defendants ;  and  further  protested  against  such  parts  bein^ 
allowed  or  taxed  as  were  charged  in  the  said  bill,  in  relation  to  the  prosecutioQ 
of  the  several  last- mentioned  parts  of  the  said  petition,  which  the  said  peti- 
tioners had  themselves  abandoned ;  and  also  against  those  parts  of  the  said  bill 
being  taxed  or  allowed  which  the  said  committee  had  eidier  expressly  nega- 
tived, or  had  not  reported  to  have  been  established :  that  is  to  sav,  1st,  the 

(«)  See  the  requisition  and  order  of  reference,  ante,  p.  ICl. 
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duffge  of  personal  bribery  against  the  said  defendants ;  2ndly»  the  allegation  C(mu  Pleat. 
that  the  said  James  Morrison,  Esq.,  and  Rigby  Wason,  Esq.,  had  a  legal  majo- 
rity of  votes  at  the  said  election,  and  ought  therefore  to  have  been  returned 
instead  of  the  said  defendants ;  and  drdly,  the  charge  of  undue  and  partial 
conduct  of  the  returning  officers  of  the  said  borough,  or  one  of  them,  at  the 
said  election.  That  on  subsequent  occasions,  and  during  the  taxation  of  the 
bill,  deponent,  by  himself,  and  through  counsel,  on  behalf  of  the  said  defen- 
dants, urged  before  the  said  examiners  such  protest.  That  the  said  examiners 
nevertheless  did  tax,  as  against  the  said  defendants,  the  several  costs  and 
charges  alleged  to  have  been  incurred  by  the  said  petitioners  in  supporting  the 
three  last-mentioned  allegations.  The  affidavit  then  pointed  out  objections  to 
specific  charges  which  appeared  in  the  bill  of  costs.  It  concluded  by  setting 
out  a  copy  of  the  report  of  the  examiners,  upon  which  the  certificate  of  the 
sgeaker  was  founded  (/).  Tn  a  supplemental  affidavit,  Mr.  Clipperton  de- 
posed that  he  had  searched  the  official  records  of  orders  made  in  the  House  of 
Commons,  and  that  the  orders,  made  prior  to  the  nomination  and  appointment 
of  the  Ipswich  petition,  were  as  follows : — 


"  Ipswich  Elkction  Petition, 
"  25*^  Februarii. 
"Ordered, 
"  That  the  petition  be  taken  into  consideration  upon  Thursday,  the  26th  day 
of  March  next,  at  three  of  the  clock  in  the  afternoon :"  which  order  waa 
minuted  as  follows : — 


Date  of  order. 

Subject  matter. 

Date 

of 

delivery. 

Managers 
to  whom 
delivered. 

25th  February. 

Ipswich  petition. — Sitting  Members, 
do.        do.               Petitioners. 

27th. 

W.  Cook. 

"  Ordered, 
"  That  Mr.  Speaker  do  issue  his  warrant  or  warrants  for  such  persons, 
papers,  and  records,  as  shall  be  thought  necessary  by  the  several  parties,  on  the 
hearing  of  the  matter  of  the  said  petition." 

Sir  /.  CampbeU,  A.  G.,  WOde,  Serjt.,  Sir  W.  Follett,  Humfrey,  and 
WnngkoM,  shewed  cause. — ^A  select  committee  appointed  by  the  House 
of  Commons,  in  pursuance  of  stat.  9  Geo.  4,  c.  9,  is  a  tribunal  of  a  limited 
authority;  and  if  any  defective  or  excessive  exercise  of  its  powers  can  be 
shewn,  this  Court  will  not  give  the  summary  remedy  to  enforce  the  speaker's 
certificate  which  is  sought  for  by  this  rule  under  the  63rd  section  (g) .  In  Bruyers 


(/)  See  a  copy  of  the  examiner's  report, 
oJi/e,  p.  161. 

[g)  Section  C3.— "  And  be  it  enacted,  that 
it  shall  and  may  be  lawful  for  the  party  or 
parties  entitled  to  tuch  costs  and  expenses,  or 
for  his,  her,  or  their  executors  or  administra- 


tors, to  demand  the  whole  amount  thereof,  so 
certified  as  above,  from  any  one  or  more  of 
the  persons  respectively,  who  are  hereinbe- 
fore made  liable  to  the  payment  thereof  in 
the  several  cases  hereinbefore  mentioned; 
and  in  case  of  non-payment  thereof,  to  re- 
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y.  Halcomb(b),  it  is  said,  that  the  Court  would  have  been  unwanwited 
in  issuing  process  to  give  effect  to  the  speaker's  certificate,  unless  it  bbw 
that  his  certificate  was  founded  on  a  proceeding  legal,  by  act  of  hr- 
liament,  and  in  compliance  with  those  general  principles  of  justice  which 
are  binding  on  all  jurisdictions;  that  if  this  were  otherwise,  the  speaker's 
certificate  that  A.  owed  B.  a  sum  of  money,  without  more,  would  lo- 
thorize,  nay,  compel  the  Court  to  issue  execution  against  B.  to  seize  hb 
goods  and  throw  him  into  prison.  Strachey  v.  ISirley  (c,  is  a  case  to  the  same 
effect;  and  in  several  other  cases  the  Court  has  looked  into  the  statute  to 
satisfy  itself  that  its  provisions  have  been  observed.  Margrave  v.  WMk(i\, 
Truemanv.  Lambert^e),  Exparte  Williamsif),   Cfumey  v.  Gordon(g). 

The  first  objection  to  the  present  application  is,  that  the  select  oommittee 
was  not  legally  appointed,  because  the  returning  officers  did  not  recdve  notice 
to  appear  and  to  assist  in  striking  the  committee.  The  petition  contained  m 
allegation  of  misconduct  against  the  returning  officers,  and  the  statute  deuij 
shews  that  they  were  parties  to  the  proceedings.  As  they  were  not  made 
parties,  the  committee  was  never  properly  constituted,  and  aU  the  proceedisgB 
took  place  coram  nonjudice.  By  sec.  2  (k),  the  returning  officers  were  entitled 
to  receive  notice  of  the  day  and  hour  when  the  petition  would  be  taken  into 
consideration;  and  by  sec.  34  they  might  have  interfered  in  striking  tiie 
committee  (t).      By  reason  of  the  omission  to  give  these  privileges  to  the 


cover  the  same  by  action  of  debt  in  any  of 
his  majesty' i  courts  of  record  at  Wentmin' 
9ttr,  in  which  action  it  shall  be  sufficient  for 
the  plaintiff  or  plaintiffs  to  declare  that  the 
defendant  or  defendants  is  or  are  indebted  to 
him  or  them  in  the  sum  to  which  the  costs 
and  expenses  ascertained  in  manner  afore- 
said shall  amount  by  virtue  of  this  act;  and 
the  certificate  of  such  amount,  so  signed  as 
aforesaid  by  the  speaker,  shall  have  the 
force  and  effect  of  a  warrant  to  confess 
jttdg:ment;  .and  the  court  in  which  such 
action  shall  be  commenced  shall,  upon  mo- 
tion, and  on  the  production  of  such  certifi- 
cate, enter  up  judgment  in  favour  of  the 
plaintiff  or  plaintiff  named  in  such  certifi- 
cate, for  the  sum  specified  therein  to  be  due 
from  the  defendant  or  defendants  in  such 
action,  to  like  manner  as  if  the  said  defen- 
dant or  defendants  had  signed  a  warrant  to 
confess  judgment  in  the  said  action  to  that 
amount.** 

(6)  5  Nev.  at  Man,  149;  1  Har.  ft  Wol, 
410;  3Ado.  ftElUs,  381. 

(c)  7  East,  507.  11  East,  194. 

li)  8  Barn,  ft  Cress.  412. 

(e)  4  M.  ft  Sel.  234. 


(/)  8  Price,  3. 


9  Bing.  37 ;  2  M.  ft  Scott,  187 ;  2  Cr. 
ftj:614;  3Tyr.  616. 

(A)  Section  2.—"  And  be  it  enacted,  that 
whenever  a  petition  complaining  of  an 
undue  election  or  return  of  a  member  or 
members  to  serve  in  Parliament,  (or  com- 
plaining that  no  return  has  been  made  to 
any  writ  issued  for  the  election  of  any  mem- 
ber or  members  to  serve  in  Parliament  on 
or  before  the  day  on  which  such  writ  is 
made  returnable,  or,  if  such  writ  be  issued 
during  any  session  or  prorogation  of  Par- 


liament, that  no  return  has  been  madetB 
the  same  within  fifty-two  days  after  the  di; 
on  which  such  writ  bears  date,  or  that  nj 
return  is  not  according  to  the  requisitioB  ct 
the  writ,  or  complaining  of  Uie  q»cai 
matters  contained  in  any  such  return,)  ibiil 
be  presented  to  the  House  of  Comnioei 
within  such  time  as  shall  be  from  time  to 
time  limited  by  the  House,  a  day  and  booi 
shall  be  appointed  by  the  said  Hoiue  is 
taking  the  same  into  consideration,  td 
notice  thereof  in  writing  shall  be  foithvni 
given  by  the  speaker  to  all  parties  so  peti* 
tioning,  and  to  the  sitting  members,  and  to 
any  parties  who  may  have  petitioned  to  bt 
permitted  to  defend  any  such  election  or 
return;  and,  where  no  return  has  beea 
made  or  the  special  matter  of  the  retum,  ^ 
the  conduct  of  any  returning  officer  it  oob- 
plained  of,  to  the  returning  officer  or  offic£n> 
accompanied  with  an  order  to  the  partial) 
attend  the  House  at  the  time  appointed,  bj 
themselves,  their  counsel,  oragents."* 

(i)  Section  34.^<'  And  be  H  enacted,  tbit 
if  the  returning  officer  or  officers  by  wboa 
any  return  ought  to  have  been  made,  or  b«i 
been  made,  shall  attend  the  House  when  to; 
petition  complaining  of  any  undue  electica 
or  return  or  omission  to  make  a  recnrn  a 
ordered  to  be  taken  into  consideration,  is 
consequence  of  such  order  and  notice  ii 
hereinbefore  described ;  and  in  case  tbei« 
shall  be  more  petitions  than  one  presented 
on  distinct  interests,  or  complaining  npoD 
different  grounds,  the  House  shall  deter- 
mine, from  the  nature  of  the  case,  vhetbei 
the  returning  officer  or  officers,  bis  or  tbtf 
counsel  or  agents,  shall,  together  with  svcb 
petitioners,  be  entitled  to  strike  off  from  tbe 
list  of  members  drawn  by  lot  in  the  Duoff 


TRINmr  TERM,  1836: 


167 


retnnung  officers,  a  most  material  prejudice  has  arisen  to  the  defendants.  It  is 
true  that  the  returning  officers  appeared  hefore  the  committee  hj  their  counsel, 
but  that  will  not  cure  a  defect  in  the  formation  of  the  committee.  If  the  charge 
against  the  returmng  officers  had  been  declared  frivolous  and  vexatious,  then 
they  were  entitled,  by  sec.  60,  to  receive  costs  from  the  petitioners.  It  will 
be  contended,  on  the  other  side,  that  these  directions  as  to  the  rights  of  the 
returning  officers  are  merely  directory;  but  that  is  not  so.  but  they  are  of  the 
essence  of  the  whole  proceeding.  In  Rex  v.  Loxdale  (Ar),  Lord  Mansfield,  C.  J., 
said,  "  there  is  a  known  distinction  between  circumstances  which  are  of  the 
essence  of  a  thing  required  to  be  done  by  an  act  of  Parliament,  and  clauses^ 
merely  directory." 

Secondly.  The  recognizance  entered  into  by  the  petitioners  was  defective  in 
two  particulars.  First,  by  sec.  5  (/)  it  is  directed  that  a  recogpuzance  shall  be 
entered  into  for  the  payment  of  all  costs  which  shall  become  due  to  any  witness 
summoned  in  behalf  of  the  person  or  persons  subscribing  the  petition.  The 
petition  presented  to  the  House  was  signed  by  three  persons,  but  the 
recognizance  was  entered  into  by  Ransom  alone,  and  he  became  bound  to  pay 
"  all  costs  which  shall  be  due  and  payable /rom  Aim  to  any  witness  who  shall 
be  summoned  to  give  evidence  im  his  behalf  J*  This,  therefore,  is  not  the  re- 
cognizance required,  or  even  sanctioned,  by  the  act;  and  as  it  is  directed  by 
sec.  5,  that  no  proceedings  shall  be  had  upon  any  petition,  unless  the  person  or 


Com,  Pleats 


Ransoh 

V. 
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hereinbefore  directed  in  cases  where  there 
shall  be  more  than  two  parties  before  the 
House,  or  whether  such  list  shall  be  re- 
duced by  the  parties  severally  presenting 
such  petitions  only ;  and  if  such  officer  or 
officers  cannot  be  found  to  be  served  with 
such  notice  or  order,  or,  beings  served,  shall 
not  appear  by  himself  or  themselves,  his  or 
their  counsel  or  agpents,  at  the  day  and  time 
appointed  for  taking  such  petition  into  con- 
sideration, the  House  may  permit  or  autho- 
rize any  person  to  appear  in  the  stead  of  him 
or  them,  and  in  like  manner  shall  decide 
whether  the  person  so  nominated  or  ap- 
pointed to  appear  in  the  place  of  such  re- 
turning officer  or  officers  shall  be  entitled 
to  strike  off  from  the  said  list  of  thirty- three 
members  so  drawn  by  lot  as  aforesaid,  as  it 
might  do  in  case  the  returning  officer  or 
officers  had  appeared." 

(*)  1  Burr.  447. 

(I)  Section  5.—*'  And  be  it  enacted,  that 
no  proceeding  shall  be  had  upon  any  such 
petition,  unless  the  person  or  persons  sub- 
scribing the  same,  or  some  one  or  more  of 
them  shall,  within  fourteen  days  after  the 
sdme  shall  have  been  presented  to  the 
House,  or  within  such  further  time  as  shall 
be  limited  by  the  House  personally  enter 
into  a  recognizance  to  our  sovereign  lord 
the  king,  accordidg  to  the  form  hereunto 
annexed,  in  the  sum  of  1000/.,  with  two 
sufficient  sureties,  in  the  sum  of  500i.  each, 
or  four  sufficient  sureties  in  the  sum  of  260/. 
each,  for  the  payment  of  all  costs,  expenses, 
and  fees  which  shall  become  due  to  any 
witness  summoned  in  behalf  of  the  person  or 
persons  so  subscribing  such  petition,  or  to 
any  clerk  or  officer  of  the  House,  upon  the 
trial  of  such  petition,  or  to  any  party  who 


shall  appear  before  the  House,  or  any  com- 
mittee of  the  House,  in  opposition  to  such 
petition,  in  case  such  person  or  persons  shall 
fail  to  appear  before  the  House  at  such  time 
or  times  as  shall  be  fixed  by  the  House  for 
taking  such  petition  into  consideration ;  or 
in  case  such  petition  shall  be  withdrawn  by 
the  permission  of  the  House,  or  in  case  such 
committee  shall  report  to  the  House  that 
such  petition  appears  to  them  to  be  fVivo> 
lous  or  vexatious ;  and  if,  at  the  expiration 
of  the  said  fourteen  days,  such  recognizance 
shall  not  have  been  entered  into,  or  shall 
not  have  been  received  by  the  speaker  of  the 
House  of  Commons,  or  the  time  for  entering 
into  or  receiving  such  recognizance  shall 
not  previously  have  been  enlarged,  the 
speaker  shall  report  the  same  to  the  House, 
and  the  order  for  taking  such  petition  into 
consideration  shall  thereupon  be  discharged,, 
unless,  upon  special  report  of  the  examiners 
into  the  sufficiency  of  the  sureties,  or  upon 
matter  specially  stated  and  verified  upon 
oath  to  the  satisfaction  of  the  House,  the 
House  shall  see  cause  either  to  enlarge  the 
time  for  entering  into  such  recognizance,  or 
to  allow  the  names  of  any  such  sureties  to 
be  changed ;  and  whenever  such  time  shall 
be  so  enlarged,  or  name  of  any  such  surety 
shall  be  changed,  the  order  for  taking  such 
petition  into  consideration  shall,  if  neces- 
sary, be  postponed,  so  that  no  such  pe- 
tition shall  be  taken  into  consideration  till 
after  such  recognizance  shall  have  been 
entered  into  and  received  by  the. speaker; 
provided  always,  that  the  time  for  entering 
into  such  recognizance  shall  not  be  enlarged 
more  than  once,  or  for  any  number  of  days 
exceeding  thirty,  nor  the  name  of  any  pro- 
posed surety  be  more  than  once  changed." 
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Com.  Phot,  persona  sabscribing  the  same  shall  enter  into  the  recognizance  which  is  reqiuRd. 
the  recognizance  is  altogether  void;  and  it  is  as  if  no  recognizance  at  all  ve 
entered  into.  Suppose  Ransom  died,  or  refused  to  continue  the  proceediog^, 
then  the  other  petitioners  would  carry  on  the  inquiry;  but  costs  «ohK- 
quently  incurred  would  not  be  within  the  meaning  of  the  condition  of  tbe  re- 
cognizance, because  they  would  not  be  incurred  on  behalf  of  Rtmwm.  If  tiiof 
were  three  jomt  prosecutors,  and  one  died,  and  the  two  survivors  afkerwards 
subpoenaed  witnesses,  it  would  be  obviously  absurd  to  say,  that  these  were 
witnesses  called  on  behalf  of  the  party  who  was  dead.  Another  objectknto 
the  recognizance  is,  that  it  is  only  conditioned  for  the  payment  of  the  costs  of 
the  parties  "  who  shall  appear  before  the  House,"  whereas  sec.  5  directs,  tk 
it  should  also  provide  for  the  costs  of  parties  who  should  appear  before  "m 
committee  of  the  house."  By  sec.  10  and  12,  voters  may  become  a  pirtT 
before  a  committee  to  oppose  or  defend  a  return.  Now  these  are  parties  irha 
are  not  before  the  House  at  all,  but  are  only  before  the  conunittee.  In  ^ 
very  case,  the  returning  officers  never  appeared  before  the  Houae,  but  tkj 
were  before  the  committee.  In  either  of  these  cases  the  recognizance  mnk 
not  be  applicable  to  secure  the  payment  of  the  costs  of  such  parties.  Tie 
enacting  clause  must  be  considered  as  imperative ;  and  although  the  fonn  d 
recognizance  given  in  the  statute  may  have  been  followed,  that  does  not  afet 
the  question.  In  Morgan  v.  Brown  (m),  which  was  decided  during  the  presot 
term  in  the  King's  Bench,  it  was  held,  that  where  a  statute  gives  a  magistntc 
summary  jurisdiction,  and  authorizes  him  to  fine  and  imprison  a  party  ooc- 
victed,  he  cannot  impose  a  joint  fine  on  two  defendants;  and  in  that  case 
the  conviction  which  was  held  bad,  had  been  drawn  up  in  the  very  words  c^ 
the  form  in  the  schedule.     Rex  v.  Jarvis  (a). 

Thirdly.  The  report  of  the  committee  is  defective,  because  it  is  silent  as  te 
the  charge  made  against  the  returning  officers.  The  conmiittee  were  booDd 
to  report  whether  the  petition,  as  it  related  to  the  conduct  of  the  retaining 
officers,  was  frivolous  and  vexatious.  Sec.  40  (o)  directs,  that  the  committ^ 
shall  report  to  the  House  whether  the  petition  did  or  did  not  appear  to  thes 
to  be  frivolous  or  vexatious,  and  in  like  manner  report  with  respect  to  ererr 
party  who  shall  have  appeared  before  them  in  opposition  to  such  petitioD. 
whether  the  opposition  of  such  party  did  or  did  not  appear  to  them  to  be 
frivolous  or  vexatious.    The  payment  of  costs,  by  sec.  57  and  58,  is  made  to 


(m)  Since  reported  1  Har.  &  Wol.  717. 

in)   ]  burr.  154. 

(o)  Section  40.— '<  And  be  it  enacted,  that 
every  such  select  committee  shall  try  the 
merits  of  the  return  or  election  or  both,  and 
shall  determine,  by  a  majority  of  voices  of 
such  select  committee,  whether  the  pe- 
titioners or  the  sitting  members,  or  either  of 
them,  be  duly  returned  or  elected,  or  whe- 
ther the  election  be  void,  or  whether  a  new 
writ  ought  to  issue,  which  determination 
shall  befinal  between  the  parties,(exceptas  is 
hereinafter  provided  for,)  to  all  intents  and 
purposes;  and  the  House,  on  being  informed 
thereof  by  the  chairman  of  the  said  committee, 
shall  order  the  same  to  be  entered  in  their 
journals,  and  give  the  necessary  directions 
for  confirming  or  altering  the  return,  or  for 
ordering  a  return  to  be  made,  or  for  issuing 
a  new  writ  for  a  new  election,  or  for  carrying 


the  said  determination  into  execution  si  tbt 
case  may  require;  and  every  such  comffiit- 
tee,  at  the  same  time  that  they  inform  th; 
House  of  their  final  determination  on  ^ 
merits  of  the  petition  which  they  were  svor 
to  try,  shall  also  report  to  the  House  whether 
such  petition  did  or  did  not  appear  totbeBta 
be  frivolous  or  vexatious,  and  in  like  mu- 
ner  report  with  respect  to  every  party  wk 
shall  have  appeared  before  them  in  oppc^i- 
tion  to  such  petition,  whether  the  oppositi(£ 
of  such  party  did  or  did  not  appear  to  thei 
to  be  frivolous  or  vexatious ;  and  if  ts 
party  shall  have  appeared  before  them  a 
opposition  to  such  petition,  they  shall  tlH« 
report  to  the  House  whether  such  election  or 
return  or  such  alleged  omission  of  a  rtHa^ 
as  shall  be  complained  of  in  such  petition.  (*^ 
cording  as  the  case  may  be,)  did  or  didDc: 
appear  to  them  to  be  vexatious  or  corrupt" 
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depend  entirely  opon  the  finding  of  the  committee  as  to  this  point;  and  if  they 
had  observed  the  directions  contained  in  the  statate,  the  costs  of  the  appear- 
ance of  the  returning  officers  would  not  have  been  cast  on  the  sitting  members. 
This  omission  makes  the  report  bad  altogether.  It  is  dear,  that  the  returning 
officers  were  parties  complained  against.  Trueman  v.  Lambert {p).  If  an 
award  omits  to  determine  any  part  oi  the  matters  in  dispute,  the  whole  award 
isavoided.    Mitchell  y.  Staveley(q),  Winter  ^v.  White (r). 

Fourthly.  The  certificate  includes  costs,  which  ought  not  to  have  been  in- 
ckded,  because  they  are  unauthorized  by  the  statute. 

If  this  court  should  have  no  jurisdiction  to  inquire  into  the  amount  of  the 
costs,  it  may  inquire  into  their  nature.  Here  it  is  obvious  that  costs  are 
included  which  the  speaker  had  no  jurisdiction  to  award  against  the  defendants. 
Therefore  the  certificate  is  void,  and  the  defendants  may  now  take  the  objec- 
tion that  there  was  a  want  of  jurisdiction.  Holt  v.  Meddowcro/t(8).  The 
petitioners  were  only  entitled  by  sections  58  and  60(0  to  the  costs  incurred 
in  prosecuting  the  petition,  but  many  of  the  charges  which  were  allowed  do 
not  come  within  that  description.  The  costs  of  the  whole  inquiry  are  given 
as  against  the  defendants,  although  the  report  of  the  committee  was  in  favour 
of  the  petitioners  only  on  one  of  the  allegations  contained  in  the  petition.  The 
costs  of  the  petition  as  to  the  returning  officers  are  included,  although  the 
defendants  did  not  in  any  way  interfiere  in  that  part  of  the  proceedings.  There 
are  likewise  costs  incurred  after  the  report,  and  the  costs  of  tlie  taxation. 


Com,  Pleas. 
Raksox 

V. 
DUKDAS. 


Taffwrd,  Serjt.,  HUl,  and  C.  Awtin,  contrd, — ^The  proceedings  of  the 
House,  the  committee,  and  the  taxing  officers,  are  not  examinable,  for  the 
jurisdiction  of  this  court  is  confined  to  giving  efiect  to  the  speaker's  certificate. 
The  statute  provides  certain  machinery  whereby  to  attain  the  true  result  of  an 
election ;  and  after  the  proceedings  have  taken  place,  the  speaker's  certificate 
as  to  the  payment  of  costs  is  conclusive.     The  statute  points  out  a  certain 


(p)  4  M.  &  S.  234. 

(?)  16  East,  58. 

(r)  2  B.  Moore,  723. 1  Bred.  &  B.  360. 

{*)  4  M.  Sc  S.  467. 

(t)  Section  60.—"  And  be  it  enacted,  that 
the  costs  and  expenses  of  prosecuting  or  op- 
ponng  any  petition  presented  under  the 
proTinoDA  of  this  act,  and  the  cosU,  ez- 
penies,  and  fees  which  shall  be  due  and 
payable  to  any  witness  summoned  to  attend 
before  such  committee,  or  to  any  clerk  or 
officer  of  the  House  of  Commons,  upon  the 
trial  of  any  such  petition,  shall  be  ascer- 
tained in  manner  following,  that  is  to  say, 
i^t  on  application  made  to  the  speaker  of 
the  House  of  Commons,  within  three  months 
after  the  determination  of  the  merits  of  such 
petition,  by  any  such  petitioner,  party,  wit- 
ne«,  or  officer,  as  before-mentioned,  for  as- 
certaining such  costs,  expenses,  or  fees,  the 
speaker  shall  direct  the  same  to  be  taxed  by 
two  persons,  of  whom  the  clerk  or  one  of 
the  clerks  assistant  of  the  House  shall 
always  be  one,  and  one  of  the  following 
officers,  not  being  a  member  of  the  House, 
ihall  be  the  other,  (that  is  to  say,)  masters 

1?  ^  High  Court  of  Chancery,  clerks  in 

the  Court  of  King»8  Bench,  prothonotaries 


in  the  Court  of  Common  Pleas,  and  clerks 
in  the  Court  of  Exchequer,  and  the  persons 
so  authorized  and  directed  to  tax  such  costs, 
expenses,  and  fees,  shall  and  they  are  hereby 
required  to  examine  the  same,  and  to  report 
the  amount  thereof,  together  with  the  name 
of  the  party  liable  to  pay  the  same  to  the 
speaker  of  the  said  House,  who  shall,  upon 
application  nuide  to  him,  deliver  to  the  party 
or  parties  a  certificate,  signed  by  himself, 
expressing  the  amount  of  the  costs,  ex- 
penses, and  fees  allowed  in  such  report, 
together  with  the  name  of  the  party  liable  to 
pay  the  same;  and  the  persons  so  appointed 
to  tax  such  costs,  expenses,  and  fees,  and 
report  the  amount  thereof  are  hereby  autho- 
rized to  demand  and  receive  for  such  taxa- 
tion and  report,  such  fees  as  shall  be  from 
time  to  time  fixed  by  any  resolution  of  the 
House ;  and  such  certificate,  so  signed  by 
the  speaker,  shall  be  conclusive  evidence  of 
the  amount  of  such  demands  in  all  cases  and 
for  all  purposes  whatsoever;  and  the  wit' 
ness,  officer,  or  party  claiming  under  the 
same  shall,  upon  payment  thereof,  give  a 
receipt  at  the  foot  of  such  certificate,  which 
shall  be  a  sufiicient  discharge  for  the  same." 
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^^'H^^^*  course  of  proceeding  after  a  petition  against  the  return  of  a  member  is  pre- 
Ransoh  sented.  The  speaker  is  directed  to  appoint  a  day  and  hoar  for  striking  the 
DuNDAs.  committee.  Are  aU  the  proceedings  to  be  held  void,  if  the  speaker  appointed 
a  day  without  naming  an  honr,  although  the  parties  might  have  duly  attended? 
The  argument  on  the  other  side  must  go  to  that  extent,  and  shew  that  die 
aUghtest  deviation  from  the  course  pointed  out  would  render  all  the  proceed- 
ings void.  It  is  a  monstrous  proposition  to  say  that  the  statute  shews  a  kog 
chain  of  conditions  precedent,  and  that  if  only  one  link  be  broken — even  if  in 
excess  of  one  shilling  be  found  in-the  taxatiou  of  costs — that  the  whole  pro- 
ceedings are  void. 

There  is  no  analogy  between  a  decision  of  a  committee  of  the  House  of 
Commons  and  that  of  a  limited  or  inferior  court.  The  latter  are  under  tiie 
care  and  superintendance  of  the  superior  courts,  who  interfere  by  their  wiitB  of 
mandamus,  certiorari,  prohibition,  or  quo  warranto,  and  if  their  authoritj  be 
not  obeyed,  an  attachment  will  issue.  But  it  will  not  be  contended,  that  any 
court  has  such  a  power  to  interfere  with  the  House  of  Commons.  Suppose  the 
speaker  had  refused  to  allow  the  recognizances  which  were  entered  into  to  be 
examined;  what  remedy  could  the  defendants  have  obtained  from  this  cooit? 
The  House  has  carefully  preserved  its  jurisdiction  as  to  the  right  of  determisiDg 
on  disputed  elections,  which  is  one  of  the  most  important  of  its  privileges,  bj 
durecting  the  manner  in  which  the  inquiry  shall  proceed;  nor  does  it  part 
with  its  authority  until  the  costs  are  taxed.  Then,  the  House  having  do 
power  to  compel  the  payment  of  money,  it  is  directed  that  the  costs  shall  be 
recovered  in  one  of  the  courts  at  Westminster.  The  previous  proceedings  are 
not  brought  before  this  court,  and  therefore  cannot  be  inquired  into.  From 
the  time  of  the  Restoration,  no  court  has  assumed  the  power  to  review  the 
proceedings  of  the  House  of  Commons;  and  the  statute  upon  which  this  ap- 
plication is  founded  affords  no  evidence  of  an  intention  to  surrender  any  of  i» 
privileges.  It  would  be  an  infraction  of  the  ninth  article  in  the  Bill  of  Rights 
if  all  the  proceedings  may  be  questioned.  It  is  there  declared,  "  That  the 
freedom  of  speech  and  debates  or  proceedings  in  Parliament  ought  not  to  be 
impeached  or  questioned  in  any  court  or  place  out  of  Parliament."  In  4  Inst. 
15,  it  is  said,  "  that  whatever  matter  arises  concerning  either  House  of  FBriia* 
ment  ought  to  be  examined,  discussed,  and  adjudged  in  that  House  to  whidi 
it  relates,  and  not  elsewhere."  1  Black.  163.  Regina  v.  Petty  (u).  Its 
quite  dear,  that  the  legislature  never  contemplated  that  such  a  proceeding  » 
the  present  should  be  allowed.  Here  affidavits  are  filed  by  the  defendants 
which  the  plaintiffs  have  had  no  opportunity  to  answer;  and  garbled 
statements  are  made  with  a  view  to  raise  an  impression  that  justice  was  not 
done  between  the  parties.  Clipperton's  affidavit  stands  unsupported  by  other 
testimony,  and  the  printed  proceedings  which  were  published  by  order  of  the 
House  are  not  referred  to  in  his  affidavits,  although  all  the  facts  of  the  case 
are  there  stated  in  detail.  Bruyers  v.  Halcondf(x)  is  the  only  case  where  the 
proceedings  of  the  House  have  been  examined  in  a  court  of  law,  and  there  the 
attention  of  the  Court  was  not  called  to  the  consequences  now  pointed  out; 
nor  did  the  defendant  in  that  case  waive  any  irregularities  by  appearing  before 
the  Conmiittee.     In  Strachey  v.  Tttrley(y),  the  objection  appeared  on  the  bs^ 

(u)  2  Lord  Ray.  1 105.  r.v)  7  East,  507. 

(jr)  1  Har.  &  Wol.  410;  3  Adol  &  E.  381 ;  5  Nev.  &  Man.  149, 
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of  tihe  certificate.     In  Ex  parte  Williams  (z),  the  Court  of  Exchequer  had  an     Com,  Pfeat. 
equitable  jurisdiction  over  recognizances,  independent  of  the  statute;    and  in       r^^^sou 
Thumm  v.  Lambert{a),  Lord  EUenborough,  C.  J.,  said,  that  the  committee  v. 

was  a  court,  not  only  of  competent,  but  of  exdusiye  jurisdiction.  ukdas. 

With  respect  to  the  particular  objections  raised  in  this  case,  if  the  Court 
hkie  power  to  entertain  them,  they  are  not  maintainable.  The  statute  is 
merely  directory,  and  does  not  present  a  number  of  conditions  precedent 
which  are  essential  to  the  validity  of  the  speaker's  certificate;  and  if  they 
were  conditions,  they  have  been,  in  substance,  complied  with. 

The  returning  officers  were  not  parties  to  the  proceedings,  nor  were  they 
entitled  to  assist  in  striking  the  committee.  The  misconduct  of  the  returning 
officers  was  only  incidentally  complained  of  in  the  petition.  The  36th  section 
is  only  applicable  where  there  is  only  one  petitioner,  or,  at  all  events,  where 
be  is  the  only  person  petitioned  against.  If  the  returning  officers  had 
received  notice  to  appear,  it  would  have  conferred  no  benefit  upon  the  de- 
fendants. 

The  objection  to  the  form  of  the  recognizance  admits  of  a  clear  answer. 
The  recognizance  is  drawn  in  the  very  words  of  the  schedule  which  is  annexed 
to  the  statute;  and  the  legal  effect  of  it  is  to  make  the  party  answerable  for 
all  costs  which  should  become  due  to  witnesses  examined  in  support  of  the 
petition:  whether  the  witnesses  were  called  by  Ransom  or  the  other  petitioners 
vould  make  no  difference.  Morgan  v.  Brown  (b)  was  decided  upon  the  ground 
that  a  fine  could  not  be  infficted  on  two  persons  without  distinguishing  how 
miidi  was  to  be  paid  by  each. 

With  respect  to  the  objection  that  the  recogpiizance  does  not  provide  for 
costs  incurred  before  the  committee,  the  answer  is,  that  the  statute  only  pro- 
vides for  costs  which  are  incurred  by  parties  to  be  admitted  parties  by  the 
Hoose:  and  by  the  10th  and  12th  sections  it  is  by  the  authority  of  the  House 
that  other  parties  are  allowed  to  appear  before  the  committee;  and  if  the  ob- 
jection were  a  good  one,  it  would  apply  to  every  case  where  the  recognizance 
was  drawn  according  to  the  form  in  the  schedule ;  because,  in  every  case,  it  in 
QiKertain  whether  there  will  not  be  new  parties  appearing  before  the  com- 
inittee.  At  all  events,  any  irregularity  in  the  form  of  the  recognizance  has  been 
waived  by  the  conduct  of  the  parties.  The  time  for  objecting  upon  this 
ground  was  when  the  order  of  the  day  was  proceeded  with  under  sec.  17.  If 
a  party  does  not  take  objections  to  matters  of  form  in  the  first  instance,  it  is 
too  kte  to  do  it  afterwards ;  as  in  objections  to  juries.  Brunskill  v.  GUe8(c), 
HUl  V.  Yatesid),  Dovey  v.  Hohsonie),  Rex  v.  Hunt(/),  London  Railway 
^^^ofi^mf  y.  Sheriff  of  Surrey  (g).  In  a  criminal  case,  if  a  party  appears,  he 
cannot  object  there  was  no  summons.  Rex  v.  8ione(h).  And  in  treason, 
where  a  prisoner  is  entitled  to  a  copy  of  the  indictment,  it  is  too  late  to  object 
to  a  variance  between  a  copy  and  the  indictment,  after  he  has  pleaded.  Cooke's 
^^^(0,  WaUon's  case(A).  And  according  to  the  civil  kw,  all  objections  to 
^  jurisdiction  must  be  taken  in  the  first  instance.     Cvjatius,  cap.  33,  18  Hb. 

W  8  Wee,  3.  C/)  4  B.  &  Aid.  430. 

W  4  M.  ft  S.  2^34.  ig)  4  Ncv.  8l  Man.  458. 

(*;  1  Har.  k  Wol.  717.  (A)  1  East,  649. 

(0  9  Binj.  13.  (,)  13  Howell's  SUte  Trials,  330. 

•0  12  East,  »9.  (*)  Ibidem,  495. 
(<)  6  TaaDt.  460.    2  Marsh.  154. 
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Com.  Pleat.    PoOer,  Cade  de  Procedure,  art.  1029.  1031.  173.  168.  169,  170.     Thekwol 
Ransom      Scotland  is  to  the  same  effect. 

^*  It  is  objected,  that  the  retaming  officers  are  not  mentioned  in  the  report  of 

the  committee.  That  might  be  a  good  objection  if  urged  by  the  retonunc 
officers;  but  it  affords  no  excuse  to  the  defendants.  As  to  the  argument  tliat 
the  defendants  ought  not  to  pay  the  costs  incurred  by  the  appearance  of  the 
returning  officers,  the  answer  is,  that  the  committee  had  no  power  to  divide  tbe 
costs;  and  the  report  of  the  committee  shews  that  the  serious  offence  of 
bribery  was  committed  at  the  election,  and  they  declared  the  opposition  to  tk 
petition  to  be  frivolous  and  vexatious,  which  infficted  the  payment  of  cos^. 
All  the  costs  arose  out  of  one  proceeding,  which  was  rendered  necessary  by  the 
misconduct  of  the  sitting  members. 

With  the  taxation  of  the  costs  this  court  has  nothing  whatever  to  do.  Tbey 
have  been  taxed  by  officers  appointed  in  pursuance  of  the  statute.  By  sec  &} 
it  is  emphatically  declared  "  that  such  certificate,  so  signed  by  the  speaker, 
shall  be  conclusive  evidence  of  the  amount  of  such  demands  in  all  cases  and 
for  all  purposes  whatsoever."  This  certificate  is  good  upon  the  face  of  it;  sxMi 
the  Court  is  bound  to  enforce  it  for  the  full  amount  which  it  certifies  to  be  doe. 

Cvr.  adv.  ttdt, 

June  Uth.  TiNDAL.  G.  J. — ^The  question  before  us  in  this  case  arises  upon  an  action  of 

debt  brought  upon  the  63rd  section  of  the  statute  9  Geo.  4.  c.  22.  to  recover 
the  costs  and  expenses  occasioned  by  the  trial  of  a  petition  before  a  select  com- 
mittee of  the  House  of  Commons,  complaining  of  the  undue  election  and 
return  of  members  for  the  borough  of  Ipswich.  The  plaintifis.  under  tk 
section  above  referred  to,  obtained  a  rule  drawn  up  on  reading  the  certificate 
signed  by  the  speaker,  and  proof  of  the  demand  of  the  costs,  and  refusal 
which  called  on  the  defendants  to  shew  cause  why  the  plaintiffs  should  not  be 
at  liberty  to  sign  and  enter  up  final  judgment  against  the  defendants  for  the 
sums  specified  in  such  certificate.  On  shewing  cause  against  this  rule,  the 
defendants  have  urged  various  objections  against  the  certificate,  and  have  <3on- 
tended.  that,  upon  the  authority  of  the  case  of  Bruyeres  v.  Halcomb{a),  the 
certificate  of  the  speaker  in  the  present  case  ought  to  be  held  by  us  as  altoge- 
ther void.  In  that  case,  the  Court  of  King's  Bench  held,  that  the  committee 
appointed  for  the  trial  of  the  petition  was  appointed  in  a  state  of  things  which 
required  that  the  committee  should  not  have  been  appointed;  that  it  was  a 
committee  which  had  no  authority  over  the  petitioner;  and  that  the  r^ort  of 
such  a  comimittee,  which  was  the  sole  foundation  upon  which  the  speaker's 
certificate  rested,  was  a  report  which  they  had  no  power  to  make.  In  the 
judgment  of  the  court,  upon  the  facts  before  them,  we  entirely  concur. 

A  select  committee  appointed  in  the  mode  required  by  the  statute  is  the 
court  which  is  to  exercise  the  jurisdiction  given  by  the  statute;  and  if  the 
appointment  of  the  committee  takes  place  under  circumstances  where  the 
statute  does  not  allow  the  appomtment  to  be  made,  (which  was  the  state  of 
facts  before  the  Court  of  King's  Bench.)  or  in  a  manner  contrary  to  or  incon- 
sistent with  the  essential  requisites  prescribed  by  the  statute,  there  is  no  court 
at  all.  The  whole  of  the  proceedings  take  place  coram  non  judice;  the  juris- 
diction fails  altogether;  and  with  the  jurisdiction  the  whole  of  the  superstruc- 
ture built  upon  it  by  the  statute  falls  to  the  ground  also.    Debile  fundamentim 

(o)  5  Nev.  &  Man.  149.     1  Har  &  Wol.410,    3  Adol,  &  ElUs,  381. 
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/affi*  opvg.    The  question,  therefore,  in  the  present  case  will  be.  whether  any    Com.  PUa$. 
of  the  objections  urged  in  argument  before  us,  are  objections  which  essentially 
touch  the  constitution  of  the  court,  or  the  legality  of  its  proceedings;    or 
whether,  at  most,  they  extend  any  ferther  than  to  the  non-observance  of 
certain  directions  to  be  found  in  the  statute  as  to  the  course  of  its  proceedings. 
For  whilst,  in  the  one  case,  as  well  upon  the  necessary  construction  of  the 
statute  as  in  conformity  with  the  decision  of  the  Court  of  King's  Bench,  we 
should  be  bound  to  hold  the  certificate  absolutely  void ;  in  the  other,  notwith- 
standing a  faflure  in  the  observance  of  matters  not  essential,  but  directory 
only,  we  should  be  equally  bound  to  uphold  it,  and  to  give  it  efiect.     That 
the  plaintifis  made  out  a  primd  fade  case  by  their  affidavits  setting  forth  the 
certificate  of  the  speaker,  the  demand  of  the  costs,  and  the  refusal  to  pay,  was 
admitted  m  the  course  oi  tiie  argument.     But  it  is  contended,  that  the  fiacts 
disdofled  in  the  affidavits  filed  on  the  part  of  the  defendants,  form  an  answer 
to  the  application ;  and,  more  particularly,  that  upon  four  distinct  grounds  of 
ol^ection,  the  certificate  of  the  speaker  must  be  held  altogether  void.    The 
first  objection  which  has  been  urged  before  us  goes  to  the  legality  of  the  ap- 
pointment of  the  select  committee.     It  has  been  contended  that  the  returning 
officers  were  parties  within  ^e  meaning  of  the  statute,  and,  as  such,  entitled 
to  notice  in  writing  of  the  time  of  taking  the  petition  into  consideration,  and 
to  an  order  of  the  House  to  attend  at  the  bar,  and  to  be  present  at  and  assist 
in  striking  the  committee ;  and  that,  by  reason  of  the  omission  of  such  notice 
and  order,  and  of  the  retoming  officers  not  attending  as  parties  in  the  present 
taae,  the  constitution  of  the  committee  was  defective  from  its  very  foundation. 
In  the  next  place  it  has  been  objected,  that  the  recognizance  entered  into  for 
the  petitioners  was  essentially  defective,  and  that,  by  reason  of  such  defect,  all 
the  sabsequent  proceedings  became  void.     In  the  third  place,  that  the  report 
of  the  committee  is  void,  inasmuch  as  it  contains  no  finding  upon  the  charge 
made  against  the  returning  officers,  nor  upon  the  opposition  to  such  charge, 
whether  the  same  were  respectively  frivolous  and  vexatious,  or  the  reverse. 
And,  lastly,  that  costs  are  included  within  the  certificate  which  are  unauthor- 
ized by  the  statute,  and  some,  even,  which  have  accrued  at  a  time  subsequent 
to  the  report  itself. 

Now,  as  to  the  first  objection,  we  are  not  prepared  to  say,  that  if,  under  the 
circumstances  existing  at  the  time,  the  House  had  no  authority  by  the  statute 
to  constitate  the  court,  the  appeaance  of  the  defendants  before  such  court,  and 
their  acquiescence  in  its  subsequent  proceedings,  from  the  commencement  of  such 
proceedings  down  to  their  termination,  could  havethe  efiect  of  setting  up  a  juris- 
diction which  was  in  its  original  formation  null  and  void ;  although,  at  the  same 
thne,  we  cannot  but  observe  the  inconvenient  consequences  which  must  follow 
if  an  objection  to  the  jurisdiction,  known  at  the  time  to  exist,  and  which,  in  or- 
dinary cases,  is  always  held  to  come  too  late  if  not  made  in  the  very  first  instance, 
should,  in  this  case,  be  allowed  to  prevail,  after  the  termination  of  the  contest 
tt  known  to  be  adverse  to  the  parties,  who  now  stand  on  the  objection ; — a 
consideration  which  should,  at  least,  induce  us  to  pause  and  to  weigh  scrupu- 
lously the  grounds  upon  ^hich  the  original  objection  is  founded,  and  to  require 
it  to  be  made  out  clearly  and  distinctly  that  the  proceedings  are  absolutely  void, 
before  we  can  be  justified  in  refusing  to  give  them  their  full  efiect.     And  this 
observation  comes  with  greater  force  when  the  objection  is  made  on  the  part 
of  the  sitting  members,  not  on  the  part  of  the  returning  officers ;  of  the 
sitting  members  who  were  at  the  bar  of  the  House,   and  present  at  all 
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Com,  Pkau    the  proceedings,  who  made  no  objection  to  the  course  pnrsaed  by  the  Hoose, 
^][]|^^      and,  indeed,  received  a  benefit,  not  an  injury,  by  the  mode  adopted  in  strikiDg 
V.  the  committee,  inasmuch  as  they  had  a  greater  advantage  in  redodng  the 

UMDA3.  iiiiiqI)^].  Qf  tjie  committee,  than  they  would  have  been  entitled  to  if  the  retora- 
ing  officers  had  been  allowed  to  assist  therein.  The  whole  strength  of  the  fiist 
objection  i^pears  to  us  to  depend  on  one  single  inquiry,  viz.,  whether  the 
returning  officers,  upon  the  proper  construction  of  the  statute,  are  to  be  cqq- 
sidered  as  a  party  having  power  to  assist  in  striking  the  committee.  If  they 
were  a  party,  having  such  power,  and  by  the  course  taken  were  not  aSowed 
to  exercise  it,  then  the  committee  must  be  held  to  have  been  impn^ieriy  ood- 
stituted ;  if  they  had  no  such  power,  the  whole  weight  of  the  objection  &DS  to 
the  ground.  For,  as  to  the  mere  want  of  notice  from  the  speaker,  or  of  ai 
order  on  the  returning  officers  to  attend  at  the  bar  of  the  House,  if  therhal 
no  power  of  interfering,  when  there,  with  the  choice  of  the  committee,  sodi 
omission  can  be  considered  as  an  omission  to  comply  with  a  matter  diredon 
only,  and  not  essential  to  the  legal  constitution  of  the  court.  The  petition  b 
this  case,  which  was  signed  by  the  three  plainti£s,  claiming  on  behalf  of  theni' 
selves  and  others  a  right  to  vote  for  men\})er8  for  the  borough  of  Ifmk 
prayed  only  "  that  the  House  would  declare  the  election  and  return  of  the  sit- 
ting members  wholly  nuU  and  void,  and  that  they  are  not,  nor  ought  to  be 
deemed  to  be  members  to  serve  in  Parliament  for  the  borough  of  I^mA, 
and  that  the  names  of  the  said  sitting  members  may  be  erased  from  the  retoni, 
and  the  two  other  candidates  declared  duly  elected,  and  their  names  sabeti- 
tuted  in  the  said  return."  The  petition,  in  the  course  of  its  statementB,  coot- 
plained  incidentally  of  misconduct  and  partiality  in  the  returning  officers  of  the 
borough,  but  in  its  prayer  is  silent  altogether  as  to  any  claim  for  redress  aguost 
them  on  the  ground  of  misconduct.  It  is,  therefore,  in  £eu^,  a  petition  com- 
plaining of  the  undue  election  and  return  of  members  in  Parliament,  asd 
of  nothing  else.  That  it  was  so  treated  by  the  House  of  Commons  itself  l« 
evident  from  the  form  of  the  order  of  the  House  for  taking  the  petitioc 
into  consideration,  such  order  distinctly  mentioning  the  sitting  members  and 
petitioners  only  as  the  subjects  of  the  petition ;  and  agam,  the  service  of  ^ 
notice  and  of  the  order  of  the  House  being  made  upon  them  alone.  First, 
therefore,  looking  at  the  form  of  the  petition  in  question,  we  think  the  returning 
officers  were  not  called  upon,  as  original  parties  to  the  petition,  to  appear 
before  the  House,  and  that,  even  if  they  are  held  to  be  included  within  the 
petition  as  parties  petitioned  against,  yet,  upon  the  proper  constmctioii  of  the 
act,  (upon  which  the  real  question  before  us  .turns,)  they  had  no  power  vhit- 
ever  to  interfere  in  striking  the  committee.  In  order  to  arrive  at  a  just  cod* 
elusion  upon  this  point,  on  which  the  whole  strength  of  the  first  objectio& 
rests,  let  us  consider,  first,  how  the  case  stood  as  to  returning  officers  before 
the  present  act ;  and  next,  what  alteration  with  respect  to  them  has  beat 
ffibcted  by  the  statute  now  under  consideration.  The  original  act.  10  Geo.  3. 
c.  16,  commonly  called  the  Grrenville  Act,  the  first  which  established  the  trite' 
nal  for  the  trial  of  controverted  election  returns,  provides  for  the  case  of  tro 
parties  only,  the  petitioners  and  the  sitting  members.  This  is  obvious  from  i 
simple  reference  to  the  act  itself.  The  statute  11  Geo.  3,  c.  42,  s.  6,  provides 
for  the  case  of  two  parties  before  the  House  where  they  petition  on  distmet 
interests^  or  complain  on  difierent  grounds;  but  as  to  returning  officers,  botii 
these  acts  ore  altogether  silent.     It  is  the  25  Geo.  3,  c.  84»  which,  for  the  fir?t 
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6me,  mentions  returning  officen,  and  provides,  in  sections  10,  11,  and  12,  for    Com.  Pka$* 
two  cases,  viz.,  the  case  of  no  retnm  made  by  the  returning  officer  in  proper       Raksok 
time,  and  of  a  retnm  made,  not  of  members,  but  of  special  facts  only;  in  both  v. 

which  cases,  and  in  no  other,  the  statute  appears  to  put  the  returning  officers 
in  the  place  of  the  party  petitioned  against  in  the  former  acts,  as  to  the  notice 
to  be  served  upcm  them,  the  order  of  the  House  for  attending  at  the  appoint* 
meat  of  the  committee,  and  the  power  of  striking  the  committee;  the  12th 
section  expressly  providing,  that  if  there  shall  be  more  petitions  than  one  pre- 
sented, complaining  of  such  retnm  or  omission  of  such  return,  upon  distinct 
interests  or  upon  different  grounds,  the  House  shall  determine,  from  the 
nature  of  the  case,  whether  the  returning  officer  shall,  together  with  the  pe- 
titioDers,  be  entitled  to  strike  off  from  the  list  of  members  drawn  by  lot,  or 
whether  the  list  shall  be  reduced  by  the  parties  severally  presenting  the  said  pe« 
titions  only.  Under  the  acts,  therefore,  above  referred  to,  if  they  had  still  remain- 
ed in  force,  it  would  seem,  that  the  returning  officers  would  not  have  been  en- 
titled to  strike  off  from  the  list  of  members  drawn  by  lot  upon  a  petition  against 
them  for  partiality  or  misconduct ;  or,  more  properly,  that  the  case  of  partiality 
or  misconduct  did  not  foil  within  the  scope  of  the  25  G.  3.  and  would  not  have 
been  necessarily  tried  before  a  select  conmiittee  of  the  House  appointed  under 
that  act,  but  that  the  House  would  have  disposed  of  such  a  petition  against 
tike  returning  officers  of  their  own  authority  and  according  to  the  customs, 
course  of  proceeding,  and  privileges  of  the  House.  The  question  therefore  is 
whether  the  9  G.  4,  c.  22,  has  made  any  difference  in  this  respect,  and  gr^en 
viy  right  to  the  returning  officers,  which  they  had  not  before,  of  striking  the 
committee,  in  the  case  of  a  petition,  charging  them  with  pardaUty  or  miscon- 
^?  The  second  section,  and  the  thirty-sixth,  are  the  only  clauses  which 
seem  to  apply  to  the  case  of  retuming-officers. 

The  second  section,  so  far  as  it  relates  to  retuming-officers,  appears  in  its 
commencement  to  be  confined  to  three  cases  of  complaint ;  where  no  return  is 
made  in  due  time,  or  no  retum,  according  to  the  requisition  of  the  writ,  or 
there  n  complaint  of  the  special  matters  contained  in  such  retum :  it  is  alto- 
gether silent  as  to  misconduct ;  but  as  the  enacting  part  of  that  section  directs, 
that "  where  no  retum  has  been  made,  or  the  special  matter  of  the  retum,  or 
the  conduct  of  the  returning  officer  is  complained  of,"  notice  in  writing  of  the 
time  iqppointed  for  taking  the  petition  into  consideration  shall  be  forthwith 
given  by  the  speaker  to  the  returning  officer  or  officers,  accompanied  with  an 
order  to  the  parties  to  attend  the  House  at  the  time  appointed  by  themselves, 
their  coansd,  or  agent;  it  may  be  too  narrow  a  constraction  to  hold  the 
clause  to  be  limited  to  the  precise  instances  mentioned  in  the  beginning  of  it, 
or  to  ezdude  from  its  operation  any  petition  against  the  retuming-officers  for 
nusconduct  in  the  wider  sense  of  that  word.     But  whatever  may  be  the  scope 
ttid  intention  of  the  second  section,  and  whether  it  includes  within  it  a  petition 
«g«Mt  the  retuming-officers  for  partiality  or  misconduct,  or  is  confined  to  the 
«>ea  before  adverted  to,  it  is  the  thirty-sixth  section,  and  that  alone,  which 
carries  out  the  mtention  of  the  statute,  and  shews  the  power  given  to  the  re- 
taraing-officers  in  respect  of  striking  the  committee.     Now,  before  we  come 
to  the  consideration  of  that  section,  it  is  to  be  observed,  that  the  statute  has 
provided  for  all  the  cases  of  petitions,  in  which  the  sitting  members  are  parties 
Wore  the  House,  in  three  distinct  sections— the  30th,  the  S3rd,  and  the  34th. 
Ihc  first  of  these  sections  provider  for  redudng  the  numbers  of  the  committee. 
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Com^  Pleat,     in  the  case  where  there  are  before  the  House  the  petitioners,  the  sitting  mem' 
Rakiom       ^®"'  °^  *"*y  P*"!^  ^^^  1^*8  ^en  admitted  to  defend  the  return  or  right  of 
^-  election.     The  second  provides  for  the  case  where  there  are  more  than  t«o 

parties  before  the  House  on  distinct  interests,  or  complaining  or  compbinedof 
upon  distinct  grounds ;  still,  however,  "  parties  whose  right  to  be  elected  or 
returned  may  be  affected  by  the  determination  of  any  such  committee."  M 
the  last  provides  for  the  case  where  no  parties  appear  before  the  Honse  to  op- 
pose the  petition.  All  which  sections  do,  by  their  frame,  manifestly  apply  to 
the  cases  where  the  sitting  members,  or  those  who  appear  to  defend  the  retoni, 
are  the  parties,  and  have  no  application  whatever  to  cases  where  the  retorD- 
ing  officers  are  parties  before  the  House  upon  any  ground  of  complaint  against 
them.  The  cases  of  sitting  members,  and  parties  whose  rights  to  the  return 
and  election  are  in  question,  having  been  thus  provided  for,  the  statute  pro- 
ceeds, in  the  36th  section,  to  make  provision  for  the  case  of  petitions  agaiist 
returning  officers.  This  section  is  so  worded  as  to  make  it  in  some  degnt 
doubtful  whether  it  provides  for  the  case  where  there  is  one  petition  odIt 
against  the  returning  officers.  It  begins  by  referring  to  the  case  where  &ere 
is  one  such  petition  only,  and  also  to  the  case  where  there  are  more  than  one; 
but  is  silent  altogether  as  to  the  course  of  proceeding  where  there  is  only  one, 
whilst  it  gives  clear  and  precise  directions  where  there  shall  be  more  petitioBS 
than  one  presented  on  distinct  interests,  or  complaining  on  different  grooDds. 
It  is  unnecessary  to  say,  that  if  such  clause  does  not  comprise  the  case  of  a 
single  petition  against  the  returning  officers,  the  case  now  under  considenitiofi 
is  altogether  unaffected  by  it.  But  assuming  the  case  of  a  single  petitioa 
against  the  returning  officer  to  be  necessarily  within  the  intention  of  the  daase. 
and  that,  by  analogy  with  the  other  provisions  of  the  act,  the  same  mode  i 
striking  the  committee  shall  take  place  as  where  there  is  one  petition  only  is 
the  case  of  sitting  members,  we  think  it  dear  the  clause  cannot  apply  to  any 
case  where  the  petition  is  not  a  petition  against  the  returning  officers  alone, 
but  is  also,  as  in  the  present  case,  a  petition  against  the  sitting  members  who 
appear  at  the  bar,  and  are  made  parties  to  defend  their  return  before  the 
House.  First,  because  the  case  of  the  petition,  where  the  sitting  members  an 
parties,  is  already  clearly  and  expressly  provided  for ;  and  there  can  be  no  rea- 
son  to  infer  any  intention  that  their  rights  in  striking  the  committee,  whid 
have  already  been  defined  by  the  act,  should  be  altered  or  affected  by  any 
complaint  against  the  returning  officers.  Next,  because  the  provision  in  tlm 
section  is  one  which  would  exclude  the  sitting  members  altogether  from  asast- 
ing  in  striking  the  committee.  The  section  provides  expressly,  **  that  the 
House  shall  determine  whether  the  officer  shall,  together  with  such  petitioners, 
be  entitied  to  strike  off  the  list  in  the  manner  hereinbefore  directed,  or  whether 
such  list  shall  be  reduced  by  the  parties  severally  presenting  such  petiti<ffl» 
only."  A  provision  which  would  exclude  the  sitting  members  altogether  irom 
assisting  in  striking  the  committee,  and  which  therefore  is  necessarily  incom- 
patible with  the  case  of  a  petition  in  which  they  are  included  as  parties.  Again. 
if  this  section  could  be  held  to  relate  to  the  case  of  a  petition  against  the  sit- 
ting members  and  the  returning  officers  joinUy,  and  it  should  be  held  that 
both  had  the  power  of  striking,  in  what  order,  or  in  what  proportion,  are  they 
to  strike  off  the  members  ?  We  cannot  suppose  that  a  clause,  intended  to 
comprehend  such  a  case,  would  have  been  altogether  silent  upon  the  only 
point  necessary  to  give  it  any  operation.    Now  this  is  the  only  clause  In  dte 
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act  which  gives  the  returning  officers  a  power  to  interfere  in  striking  the  com-  Com,  Pleat. 
mittee,  if  the  case  is  not  brought  within  this  clause,  it  cannot  be  held  to  come  juvsou 
within  the  act  And,  without  relying  upon  the  objections  to  which  we  have 
before  adverted,  that  it  is  not  a  petition  against  the  returning  officers  at  all,  for 
such  ground  of  complaint  as  the  statute  had  in  view,  or  that  it  is  not  a  case  in 
which  there  are  more  petitions  than  one,  on  distinct  interests  or  different 
grounds  oi  complamt,  we  hold  it  to  be  the  necessary  construction  of  the  clause 
that  it  does  not  comprehend  the  case  where  the  sitting  members  are  called 
upon  to  appear,  do  actually  appear  at  the  bar  of  the  House,  and  are  the  parties 
opposing  the  petition.  And  it  cannot  but  suggest  itself,  as  an  observation, 
that,  in  such  a  case,  there  is  no  necessity  to  hold  the  returning  officers  within 
the  clause.  For  where  the  petition  is  against  the  sitting  members,  and  com- 
plaint is  incidentally  made  of  the  misconduct  of  the  retummg  officers,  there  is 
no  reason,  upon  general  principles,  why  the  committee  struck  by  the  peti- 
tioners and  the  sitting  members,  should  not  be  supposed  d  priori  an  adequate 
tribunal  to  sit  in  judgment,  with  the  strictest  impartiality,  upon  the  conduct  of 
the  returning  officers,  if  the  House  think  proper  to  depute  their  authority  as 
to  the  returning  officers  to  such  committee.  It  appears,  therefore,  to  us  that 
in  the  present  instance,  Iha  court  was  composed  of  the  very  same  identical 
persons  as  those  who  would  h&ve  constituted  it,  had  the  returning  officers  re- 
ceived notice  from  the  speaker  of  the  time  of  taking  the  petition  into  considera- 
tion, and  had  they  attended  at  the  bar  of  the  House  in  pursuance  of  the  order 
to  that  effect ;  for,  in  such  case,  they  would  have  had  no  authority  to  alter  a 
single  name.  The  second  and  following  objections  will,  we  think,  require  less 
consideration. 

It  is  objected,  in  the  second  place,  that  the  recognizance  entered  into  for  the 
petitioners  is  not  the  recognizance  required,  or  even  sanctioned  by  the  act; 
and  that,  as  the  language  of  the  fifth  section  is  in  the  negative,  "  that  no  pro- 
ceedings shall  be  had  upon  any  such  petition,  unless  the  person  or  persons 
subscribing  the  same,  or  some  one  or  more  of  them,"  shall  enter  into  the  re- 
cognizance directed  in  and  by  that  section,  the  entering  into  the  proper  recog- 
nizance forma  a  condition  precedent  to  the  validity  of  all  th»  ^i^bsequent 
proceedings ;  and  that  the  condition  of  the  present  recognizance  not  providing 
for  all  the  events,  nor  agreeing  with  all  the  requisites  contained  in  that  sec- 
tion, the  recognizance  itself  is  altogether  void,  and  the  case  stands  precisely 
in  the  §aine  position  as  if  there  had  been  no  recognizance  at  all.  But  we  are 
of  opinion,  upon  the  best  consideration  we  can  bring  to  the  question,  that  the 
recognizance  entered  into  upon  the  present  occasion,  although  subject  to  some 
exception  in  point  of  form,  is  not  open  to  any  objection  which  affects  it  in  sub- 
stance or  legal  operation.  The  recognizance,  it  is  to  be  observed,  follows  the 
form  given  in  the  schedule ;  and  though  such  form,  if  it  varies  from  the  requi- 
eites  of  the  act  in  any  important  or  essential  particular,  cannot  be  taken  to 
overrule  the  enactments  of  the  statute  itself;  yet  it  is  obvious  that,  if  the  sche- 
dule can  be  made  consistent  with  the  act,  upon  any  sound  and  legal  principles 
of  construction,  it  is  our  duty  so  to  construe  the  schedule.  The  fifth  section 
expressly  directs  the  recognizance  to  be  entered  into  "  according  to  the  form 
hereunto  annexed :"  so  &r,  therefore,  as  the  intention  of  the  legislature  was 
concerned,  there  can  be  no  doubt  but  that  they  intended  that  the  form  given 
in  the  schedule  should  embody  in  it  the  different  requisites  expressed  in  the 
act  itself;  and  that  they  thought  it  sufficient  for  that  purpose,  otherwise  the 
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form  would  only  operate  as  a  false  light  to  mielead,  instead  of  affordmg  assist' 
ance  to  those  who  are  endea  roaring  to  follow  the  directions  of  the  act.  The 
question  therefore  is,  whether  the  discrepancies,  which  have  heen  pointed  out 
between  the  fifth  section  and  the  form  in  the  schedule,  are  real  and  essential, 
or  formal  only ;  for,  in  the  one  case,  the  recognizance  which  has  been  giro 
must  be  held  to  be  void — in  the  other,  good.  Now,  the  objections  wbiA 
have  been  urged  against  the  validity  of  the  recognizance,  are,  m  effect,  tiro. 
First,  that  whereas  the  petition  is  subscribed  by  three  persons,  yet  the  re«^- 
nizance  is  not  only  entered  into  by  one  only  of  the  petitioners,  but  is  altogctkr 
silent  about  the  other  two ;  so  that  (as  it  is  argued,)  it  makes  Ransom  liable 
only  for  the  costs  of  the  witnesses  summoned  to  give  evidence  in  his  behalf: 
whereas  it  is  said  witnesses  might  be  summoned,  and  the  trial  carried  on  by 
the  other  petitioners,  in  case  Ransom  died,  or  refused,  or  became  incapable  t() 
go  on  with  the  trial  before  the  committee. 

The  objection  is  not  merely  that  the  recognizance  is  given  by  oneonlTrf 
the  three  petitioners ;  for  to  such  objection  it  would  be  a  sufficient  answe. 
which  was  given  at  the  bar,  that,  by  die  fifth  section,  it  is  expressly  providei 
that  the  recognizance  shall  be  entered  into  "  by  the  person  or  persons  signiuf 
the  petition — some  oiie  or  more  of  them ;"  so  that  it  was  the  manifest  btra- 
tion  of  the  legislature  that  the  responsibility  of  one  only  of  the  petitionee 
should  be  held  sufficient :  but  the  strength  of  the  objection  consists  in  tbt 
there  is  not  any  mention  in  the  recognizance  of  the  acts  of  the  other  petitioom. 
As  an  answer,  however,  to  this  objection,  it  is  to  be  remembered,  that  fe 
three  petitioners  were  petitioners  upon  one  and  the  same  interests — that  is,  b 
electors  of  the  borough ;  so  that  there  was  one  petition  only,  not  several  upra 
distinct  interests,  or  different  grounds  of  complaint.     When,  therefore,  tk 
condition  of  the  recognizance  is  so  framed  that  Ransom  shall  pay  "  all  cost- 
expenses,  and  fees,  which  shall  be  due  and  payable  from  him  to  any  witnes 
who  shall  be  summoned  to  give  evidence  in  his  behalf,"  it  necessarily  inea» 
summoned  to  give  evidence  on  the  behalf  of  that  interest  which  he  represents 
that  is,  generally,  in  support  of  the  petition.     Again,  the  condition  is  not,  as  it 
has  been  argued,  confined  in  its  terms  to  witnesses  summoned  by  him  tDwier 
the  terms  used  in  the  condition :  they  may  be  summoned  indiscrimmatelybT 
any  of  the  three  petitioners ;  for  witnesses  so  summoned  would  equally  bf 
"  summoned  to  give  evidence  on  his  behalf."     And,  after  all,  compering  tfe 
words  actually  used  in  the  recognizance,  with  the  words  employed  in  the  fift 
section,  viz.,  that  the  recognizance  shall  be  entered  into  by  some  one  or  mare 
of  the  petitioners,  *'  for  the  payment  of  all  costs,  &c.,  which  shall  become  fe 
to  any  witness  summoned  on  behalf  of  the  person  or  persons  so  subscnbiBg 
such  petition,"  we  think  the  meaning  of  both  substantially  the  same ;  nam^' 
that  each  provides  a  security  for  the  costs  and  expenses  of  all  witnesses  si®' 
moned,  in  the  course  of  the  investigation,  in  support  of  the  petition. 
The  second  objection  urged  against  the  recognizance  is  this,  that  it 
only  for  the  payment  of  the  costs  and  expenses  of  the  party  who  shall  appc*^ 
before  the  House  in  opposition  to  the  petition ;  whereas  the  fifth  section  direct* 
security  to  be  given  for  the  payment  of  the  costs  and  expenses  to  any  p^^' 
who  shall  appear  before  the  House,  or  any  committee  of  the  House,  in  oppos- 
tion  to  such  petition.     And  it  is  argued,  that  new  parties  may,  and  often  (fa- 
come  in,  and  are  allowed  to  appear  before  the  committee,  after  the  petitioB& 
pending  before  them,  who  were  not  originally  before  the  House ;  and  that,  0 
this  very  case,  the  returmng  officers  appeared  before  the  Committee;  tbecb^?^ 
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BgBinst  them  were  entertained,  and  they  were  allowed  to  defend  themselvea.     Com,  Pleat. 
and  did  defend  themselveB  against  sach  charges.    The  question,  therefore,  that      n^^^^ 
arises  is,  what  is  the  meaning  of  the  expression  nsed  in  the  fifth  section :  "  A  v. 

party  who  appears  before  the  House,  or  any  committee  of  the  House  ?"     It  is      I>o»DAfc 
manifest,  by  referring  to  the  various  parts  of  the  statute,  that  the  statute  itself 
makes  provision  only  for  parties  to  be  admitted  parties  by  the  House.     It  no« 
where  makes  any  provision  for  parties  to  be  admitted  by  the  committee  to 
appear  before  them. 

The  tenth  and  the  twelfth  sectians  establish  that  point,  in  which  provision 
is  made  for  allowing  parties,  not  originally  petitioned  against,  to  appear; 
in  the  one  case,  where  the  application  is  made  within  fourteen  days  after  the 
petition  has  been  presented ;  in  the  other,  where  a  similar  application  is  made 
within  thirty  days  after  the  notice  in  the  Gaxette,  therein  referred  to.  But,  in 
both  those  cobcd,  the  application  is  directed  to  be  made  to  the  House,  not  to 
the  committee ;  and  power  is  given  to  the  House,  not  to  the  committee,  to 
admit  them.  When,  therefore,  parties  are  said  to  appear  before  the  conmiit- 
tee,  in  imposition  to  appearing  before  the  House,  it  is  not  in  pursuance  of  any 
power  given,  or  any  provision  made  by  this  act,  but  under  the  power  which 
committees  have,  by  long  and  invariable  usage,  been  known  to  possess ;  viz., 
that  when  sitting  on  the  trial  of  elections,  they  have  taken  cognizance  of  inci- 
dental charges  against  the  returning  officers,  and  have  allowed  them  a  hearing 
and  a  defence,  more  as  a  matter  of  indulgence  than  a  matter  of  strict  right. 
For,  unless  the  returning  officers  are  made  parties  to  the  investigation  by  the 
Hooae  itself,  under  the  powers  given  by  the  act,  the  House  are  not  bound  by 
the  finding  of  the  committee ;  but  the  right  to  call  upon  the  returning  officers, 
and  to  investigate  any  charge  against  them,  and  punish  them  for  misconduct, 
when  estaUiahed  by  proof,  still  remaina  with  the  House  itself.  The  first  ob- 
servation, therefore,  is,  that  the  recognizance,  in  its  present  shape,  provides 
for  all  the  costs,  when  the  party  appears  before  the  only  tribunal  at  which  his 
appearance  is  directed  by  the  statute  itself;  that  is,  before  the  House.  But, 
it  is  said,  the  fifth  section  comprises  within  its  meaning  not  only  the  costs  and 
expenses  of  the  parties  appearing  before  the  House,  under  the  provisions  of  the 
9dL,  but  of  parties  afterwards  appearing  before  the  committee  under  the  usage 
and  practice  of  election  committees. 

Now  it  is  manifest,  that  the  objection  which  has  been  made  in  this  case 
must  apply  to  every  election  petition  presented  to  the  House,  for  it  never  can 
be  known,  at  the  time  when  the  recognizance  is  entered  into,  whether  there 
win  or  will  not  be  parties  appearing  before  the  committee.  It  is  not  a 
question,  therefore,  (as  represented  in  the  course  of  the  argument,)  of  varying 
the  form,  in  order  to  make  it  suit  the  particular  ease ;  the  form  must  be  altered 
in  every  instance,  by  adding  to  the  recognizance  "the  appearance  of  the 
parties  before  the  committee."  Whilst,  therefore,  the  fifth  section  directs  that 
the  party  shall  enter  into  the  recognizance  according  to  the  form  annexed,  we 
mast,  if  we  yield  to  the  objection,  adopt  the  conclusion  that  the  party  shall  not 
in  any  case  enter  into  the  recognizance  in  that  form,  but  that  the  recognizance 
most  in  every  case  be  held  void,  unless  it  is  first  altered  in  the  manner  con- 
tended for.  But  we  think  so  harsh  and  unreasonable  a  conclusion  ought  not 
to  be  resorted  to  where  the  section  and  the  form  given  in  the  schedule  can,  by 
any  fair  intendment,  be  reconciled  together.  And  we  are  of  opinion  that  such 
IB  the  case,  and  that,  construing  the  fifth  section  and  the  form  in  the  schedule 
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^^^^!^^^''  together,  the  words  used  in  the  form,  viz.,  "  the  party  who  shall  appear  Wore 
Ranboac  tbe  House  in  opposition  to  the  said  petition,"  must  be  taken  to  comprise  thox 
DuNDAs  parties  who  should  appear  generally  in  opposition  to  the  petition,  either  at  the 
bar  of  the  house  at  an  earlier  period,  or,  in  a  more  advanced  stage  of  the  pro- 
ceeding, before  the  committee  appointed  to  inquire  and  report  its  decision  to 
the  House;  and  that  it  is  by  no  means  improbable  that  the  words  relatin? 
to  the  appearance  before  the  committee,  have  been  introduced  into  section  5 
for  no  other  purpose  than  that  of  removing  any  doubt  whether  costs  and  ex- 
penses before  the  committee  w6re  intended  to  be  included  within  the  terms  of 
the  form  of  the  recognizance.  One  argument  used  in  support  of  the  objer- 
tion  now  under  consideration  was,  that  the  form  of  the  recognizance  given  h 
the  schedule  is  subject  to  the  same  consequences  as  the  form  of  a  convictiot 
or  a  declaration  given  for  the  recovery  of  a  penalty,  in  which  latter  case,  if  tkf 
form  is  defective  in  stating  a  legal  ground  for  the  conviction  or  the  demand, 
the  whole  proceedings  fall  to  the  ground.  But  in  that  case  the  conviction  cr 
declaration  forms  the  basis  or  groundwork  upon  which  the  whole  of  the  snlw- 
quent  proceedings  rest,  which,  if  void,  the  whole  must  fall  together;  bat 
here  the  proceedings  in  the  suit  before  us  are  perfectly  regular;  the  objertinj 
arises  upon  the  form  of  a  recognizance  which  is  wholly  collateral  to  the  pro- 
ceedings in  the  suit,  and  does  not  appear,  nor  does  it  form  any  part  whatever 
of  the  proceedings  in  the  action  before  us.  And  it  is  impossible  here  not  to 
advert  to  the  marked  difference  between  this  case  and  the  case  referred  t?. 
wherein  Mr.  Halcomb  was  the  petitioner.  There,  the  petitioner  did  all  be 
could  to  withdraw  himself  from  the  trial.  He  did  not,  after  the  committee  i« 
struck  by  the  officer  of  the  House,  appear  before  the  House,  or  before  the  coB' 
mittee.  Nothing,  therefore,  was  done  by  him  which  could  be  construed  into 
a  waiver  of  the  regularity  of  the  proceedings,  or  an  admission  of  the  jurisdic- 
tion of  the  Court.  Here,  on  the  contrary,  the  sitting  members,  witbfnS 
knowledge  of  the  form  in  which  the  recognizance  was  given,  instead  d 
,  treating  it  as  a  nullity,  and  insisting  that  the  course  should  be  pursued  whicii 

is  marked  out  by  the  fifth  section  where  no  recognizance  is  given,  raise  no  ci- 
jection  to  its  form,  but  attend  the  committee  throughout,  and  contest  tk 
petition  down  to  the  final  close  of  the  trial.  Without  however  resting,  tt 
any  manner,  upon  the  effect  of  such  a  waiver,  we  think  the  objections  m3(ie 
to  the  recognizance  are  substantially  answered  by  the  construction  of  tk 
statute  itself.    ' 

The  third  objection  is  made  against  the  report  of  the  committee,  which  it  t 
contended  is  altogether  void,  inasmuch  as  it  decides  nothing  with  respect  to 
the  charge,  or  the  opposition  to  the  charge,  made  against  the  returning  officers 
being  frivolous  or  vexatious.  And  upon  this  head  it  is  insisted,  that  the  4(Kb 
section  marks  out  the  line  of  duty  of  the  committee,  by  requiring  them  to 
make  such  report ;  and  that  they  having  failed  in  reporting  on  any  one  point 
submitted  to  their  judgment,  the  whole  of  the  report  is  void,  and  ^■ 
it  ^eill  the  subsequent  proceedings  are  also  avoided.  That  clause  directs,  that 
every  such  committee,  at  the  same  time  that  they  inform  the  House  (^ 
their  final  determination  on  the  merits  of  the  petition  which  they  ▼«? 
sworn  to  try,  shall  also  report  to  the  House  whether  such  petition  did  rr 
did  not  appear  to  them  to  be  frivolous  or  vexatious,  (this  is  complied  vitb 
in  the  present  case) ;  and  in  like  manner,  report  with  respect  to  every 
party  who  shall  have  appeared  before  them  in  opposition  to  such  petition. 
whether  the  opposition  of  such  party,-  did  or  did  not  appear  to  them  to 
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be  frivolous  or  vexatious ;  this  also  has  been  complied  with,  so  £eu*  as  relates     Com,  Pltm^ 
to  the  sitting  members ;  but  the  coutentiou  is,  that  as  no  report  is  made  as       r^I^ 
to  the  (^position  of  the  returning  officers,  whether  frivolous  and  vexatious  or 
the  reverse,  therefore  the  whole  of  the  report  upon  which  alone  the  certificate 
for  costs  depends  is  void.     Now  admitting  after  the  decision  of  the  Court  of 
King's  Bench,  in  the  case  of  Truman  v.  Lambert  (4  M.  &  S.  234),  that  the 
retuming  officers  in  this  case  upon  a  petition  shaped  in  its  prayer,  as  is  the 
present,  might  have  been  considered  a  party  appearing  before  the  committee 
in  opposition  to  the  petition,  and  therefore  entitled  to  recover  their  costs  as 
such  party,  if  the  committee  had  reported  in  their  favour ; — still  we  see  no 
provision  in  this  act  which  can  be  construed  to  make  the  report  altogether' 
void,  as  against  the  sitting  members,  because  it  is  silent  as  to  the  petition 
against  the  returning  officers,  or  the  opposition  made  thereto.     This  question 
tarns  upon  the  40th,  and  the  57th  and  58th  sections.     The  40th  section  di- 
rects, that  the  committee  at  the  time  they  inform  the  House  as  to  their  final 
determination  on  the  matters  of  the  petition,  shall  also  report  ta  the  House 
whether  the  petition  did  or  did  not  appear  to  them  to  be  frivolous  or  vexatious, 
and  in  like  manner  report  with  respect  to  every  party  who  shall  have  ap- 
peared before  them  in  opposition  to  such  petition,  whether  such  opposition 
appeared  to  them  to  be  frivolous  or  vexatious.     The  57th  and  5Sth  sections 
«bew  the  consequences  which  follow  from  such  report,  viz.,  that  in  one  case 
the  parties  who  appeared  before  the  committee  in  opposition  to  the  petition, 
shall  be  entitled  to  their  costs ;  in  the  other  case,  the  petitioners.     Now  the 
report  m  this  case  is,  that  the  opposition  to  the  petition  by  the  sitting  members 
appears  to  the  committee  to  be  frivolous  and  vexatious ;  and  the  consequence 
immediately  follows,  under  the  58th  section,  that  the  petitioners  are  entitled 
to  their  costs  to  be  taxed  in  the  manner  pointed  out.     There  are  no  words  in 
the  40th  section  which  make  the  report  of  the  committee,  as  to  the  opposition 
of  all  the  parties  who  have  appeared  before  them,  a  condition  precedent  to  the 
validity  of  the  report,  as  to  those  who  are  adjudicated  upon  in  the  report. 
The  retuming  officers  may  have  cause  to  complain  that  they  have  no  remedy 
for  their  costs  by  a  report  made  in  their  favour ;  but  it  can  make  no  difier- 
ence  to  the  parties  against  whom  the  report  is  actually  made,  that  it  is  silent 
ts  to  others,  against  whom  the  committee  might  have  reported.    The  measure 
of  costs  payable  by  any  party  reported  against  must  be  precisely  the  same,  if 
properly  estimated,  whether  the  report  extends  to  others  or  not.     We  see  no 
^ond,  therefore,  for  holding  that  the  want  of  the  adjudication  for  or  against 
the  retuming  officers,  supposing  it  to  have  become  necessary  under  the  cir- 
eumstances  before  the  committee,  can,  upon  any  clause  in  this  statute,  be 
held  to  avoid  the  whole  report.     The  last  ground  of  objection  relates  to  the 
mode  in  which  the  taxation  of  costs  is  conducted.     It  is  alleged  that  it  in- 
cluded costs,  not  strictly  and  properly  occasioned  by  the  opposition  of  the 
sitting  members  against  the  petition,  such  as  costs  occasioned  by  the  charge 
8gainst  the  retuming  officers,  and  other  charges  not  authorised  by  the  statute. 
The  costs  to  which  the  sitting  members  were  liable,  under  the  report  of  the 
committee,  were  undoubtedly  confined  by  the  act  to  those  only  which  were 
strictly  and  properly  occasioned  by  their  own  opposition,  and  by  the  taxation 
onght  certainly  to  be  confined  to  those  alone.     The  course  pursued  appears  to 
nave  been  this : — ^The  committee  reported  the  opposition  to  be  frivolous  and 
vexatious,  in  consequence  of  which  a  request  was  made  to  the  speaker  to  refer 
"ie  bin  of  costs  of  the  petitioners ;  the  speaker  thereupon  directed  the  two 
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examiners  appointed  by  him  to  tax  the  costs  and  expenses  mentioned  in  tk 
requisition ;  and  the  examiners  afterwards  report  that  the  costs  and  expenses 
allowed  by  them  on  taxation  amount  to  a  certain  sum,  and  that  the  sittiDg 
members  whose  opposition  to  the  petition  appeared  to  the  committee  to  be 
frivolous  and  vexatious,  are  liable  to  pay  the  same.  Looking,  therefore,  only 
at  the  course  of  proceeding  which  took  place,  it  appears  to  be  strictly  in  con- 
formity with  the  directions  of  the  act ;  and  there  is  nothing  in  the  cooRe  d 
prooeedmg  which  can  lead  to  the  inference,  that  the  examining  officers  in 
taxing  the  costs,  or  the  speaker  in  granting  this  certificate,  did  any  thing  be- 
yond their  strict  duty,  by  allowing  any  other  costs  than  those  occasioned  bf 
the  opposition  to  the  petition  by  the  sitting  members ;  and  the  only  qnestioa 
is,  whether  in  this  stage  of  the  proceedings  this  Court  has  any  power  to  try 
the  propriety  of  this  allowance,  or  the  principle  upon  which  it  was  cGodocted 
after  the  certificate  thereon  has  been  granted  by  the  speaker.  And  we  are 
decidedly  of  opinion,  that  we  have  no  such  authority ;  but  that  the  tenns  of 
the  60th  section,  "  that  the  certificate  signed  by  the  speaker  shall  be  cod- 
elusive  evidence  of  the  amount  of  such  demands,  in  all  cases  and  for  all  par- 
poses  whatsoever,"  are  at  once  so  clear  and  so  precise,  that  we  should  be 
taking  upon  us  a  jurisdiction  not  granted  or  intended  by  the  statute,  if  we  in- 
terfered in  any  manner  on  the  subject.  It  is  obvious  that  any  such  interference 
would  be  altogether  useless ;  for  if,  upon  the  discussion  before  us,  it  appeared 
to  us  that  any  mistake  was  made,  we  have  no  means  of  rectifying  it  by  sending 
the  matter  back  to  the  examiners,  or  to  any  other  officer ;  and  the  conseqaenoe 
would  therefore  be,  that  if  the  smallest  mistake  in  the  amount  was  discorered 
as  to  a  single  item  (as,  indeed,  was  avowed  in  the  course  of  the  argnmentj, 
the  petitioners  must  lose  the  whole  of  their  costs, — a  condusion  at  once  so 
unjust  and  unreasonable,  that  if  there  was  any  doubt  upon  the  words  of  tbe 
act,  it  would  go  strongly  to  shew  that  we  could  not  have  the  powel*  contended 
for.  We  therefore  think  the  certificate  must  be  treated  as  conclusive  evi- 
dence before  us,  as  to  the  amount  for  whicH  the  verdict  is  to  be  entered  vp. 
Upon  consideration,  therefore,  of  the  sev^jhd  objections  which  have  been 
argued  before  us,  we  think  them  answere<f  hy  a  reference  to  the  act  itsdf,  ud 
that  the  judgment  must  be  entered  fbr  th€  plaintifik  as  prayed. 


Rule  absolute. 


Same  v.  Same. 


Wheie  the        ^FTER  the  judgment  of  the  Court  had  been  delivered, 

dered  judg.  *  Sir  /.  Campbell,  Attorney-General,  moved  that  the  grounds  upon  which 

mm  to  be  oi-    f^^  judgment  was  founded  might  be  entered  by  way  of  suggestion  on  the  roQf 

speaker*!  cerU-  to  enable  the  defendants  to  have  ibe  judgment  reviewed  on  a  writ  of  enor. 

sIom.  i^lTss    Whenever  a  judgment  is  given  under  the  authority  of  a  statute  contrary  to 

s.  63(^-^rU,    the  course  of  the  common  law,  the  facts  which  authorize  the  judgment  ougbt 

to  appear  by  way  of  suggestion  on  the  record.    Thus  where  costs  are  awarded 

to  a  defendant,  under  43  Geo.  3,  c.  46,  sec.  3,  it  is  done  by  suggesting  on  tbe 

record  that  the  plaintiff  had  not  any  reasonable  or  probable  cause  for  arreEt- 

ing  the  defendant ;  but  the  statute  gives  no  direction  that  the  focts  shaD  so 

appear  by  suggestion.     A  similar  practice  is  followed,  in  suggesting  that  tbe 
roll  by  way  of 
suggestion,  for  the  purpose  of  bringing  a  writ  of  error. 


that  the  de- 
fendanu  could 
not  have  tbe 
facts  upon 
which  the 
judgment  was 
founded,  en- 
tered on  the 
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caoBe  of  action  arose  in  Wales,  under  the  Welch  Judicature  Act ;  that  the 
action  was  brought  against  the  defendant  as  a  commissioner  of  taxes,  and  that 
he  was  therefore  entitled  to  recover  treble  costs ;  and  that  the  defendant  resided 
in  the  county  of  Middlesex,  and  was  liable  to  be  summoned  in  the  court  of  con- 
science for  Middlesex,  Tidd's  Pr.  Forms,  345,  9th  ed.  The  stat.  9  Geo.  4, 
c.  22,  sec.  63,  gives  no  directions  that  the  speaker's  certificate  should  appear 
by  suggestion ;  but  the  Court  would  not  interfere  uidess  it  was  produced.  The 
judgment  by  nU  dicit  is  in  the  present  instance  contrary  to  the  fact ;  because  the 
defendants  do  say  something  in  bar  or  preclusion  of  the  action  (a).  If  the 
facts  appeared  by  suggestion  on  the  record,  the  defendants  would  be  enabled 
to  assign  errors,  and  the  court  of  error  would  decide  whether  the  facts  of  the 
case  authorized  the  judgment.  In  Farr  v.  Denn  (6),  the  death  of  one  of  two 
defendants  in  ejectment  was  suggested ;  and  in  Kemp  v.  Potter  (c),  where  the 
plaintiff  in  an  action  against  a  bankrupt  made  his  election  to  proceed  under 
the  commission,  it  was  held,  that  the  defendant  was  entitled  to  have  a  sug- 
gestion recording  the  election  on  the  record.     [Tindal,  C.  J. — ^The  plaintiffs 


Com*   Plta$, 
Ransom 

V. 
DUMDAS. 


(a)  The  record  was  made  up  as  follows:— 
London,  (to  wit.)  Robert  GUI  Hansom, 
Riekard  Crawlejif,  and  Henry  Haken,  the 
plaintifis  in  this  suit,  by  William  Henry 
Atkunt,  their  attorney,  complain  of  Robert 
Adam  Dundat,  Esquire,  and  Fitzroy  Kelly, 
Esquire,  the  defendants  in  this  suit,  who 
have  been  summoned  to  answer  the  plain- 
tifis  in  an  action  of  debt.  For  that  whereas 
the  defendants  on  the  second  day  of  No- 
rember,  in  the  year  of  our  Lord  one  thou- 
sand, eight  hundred,  and  thirty- five,  were 
indebted  to  the  plaintiffs  under  and  by  vir- 
tue of  a  certain  act  of  parliament  made  and 
passed  in  the  ninth  year  of  the  reign  of  his 
late  majesty.  King  Oeorge  the  Fourth,  to 
consolidate  and  amend  the  law»  relating  to 
the  trial  of  contested  elections,  or  return  of 
members  to  serve  in  parliament,  in  the  sum 
of  foui  thousand,  six  hundred,  and  ninety- 
four  pounds,  fifteen  shillings,  and  seven 
pence,  for  costs  and  expenses  incurred  by 
the  plaintiffs  in  prosecuting  a  certain  peti- 
tion of  the  plaintiffs,  complaining  of  an  un- 
due election  and  return  of  the  said  defen- 
dants as  burgesses  to  serve  in  parliament 
for  the  borough  of  I/uwieh,  and  which  said 
sum  was  to  be  paid  by  the  defendants  to 
the  plaintiffs  on  request ;  whereby  and  by 
reason  of  the  non-payment  thereof,  and  by 
virtue  of  the  said  act,  an  action  hath  ac- 
crued to  the  piaintiffk,  to  demand  and  have 
of  and  from  Uie  defendants  the  said  sum  of 
four  thousand,  six  hundred,  and  ninety-four 
pounds,  fifteen  shillings,  and  seven  pence. 
Yet  the  defendants  have  not  paid  the  said 
sum,  or  any  part  thereof,  to  the  damage  of 
the  plaintiffs  of  ten  pounds,  and  therefore 
they  bring  their  suit,  &c. 

And  the  said  defendants,  by  the  said 
W  iV/iaw  Henry  Ashurst,  attorney  "for  the 
»id  plaintiffs,  who  appears  for  the  said  de- 
fendanu  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  come 
and  defend  the  wrong  and  injury  upon,  &c. 
butsay  nothing  in  bar  or  preclusion  of  the 
wJd  action  of  the  said  plaintiffs,  whereby 


the  said  plaintiffs  remain  therein  undefended 
against  the  said  defendants.  And  after- 
wards, to  wit,  on  the  eleventh  day  of  June, 
in  the  year  of  our  Lord  one  thousand,  eight 
hundred,  and  thirty-six,  come  here,  the  said 
Robert  QUI  Ransom  and  Henry  Haken,  by 
their  attorney  aforesaid,  and  the  said  Richard 
Crawley f  comes  not :  and  hereupon  the  said 
Robert  Gill  Ransom  and  Henry  Haken  give 
the  justices  here  to  understand  and  be  in- 
formed, that  after  the  commencement  of 
this  suit,  and  before  this  day,  to  wit,  on  the 
tenth  day  of  February,  in  the  year  last  afore- 
said,  the  said  Richard  Crawley  died,  and  the 
said  Robert  Gill  Ransom  and  Henry  Haken 
survived  him,  which  the  said  defendants  do 
not  deny,  but  admit  the  same  to  be  true. 
Therefore,  let  no  further  proceedings  be  had 
in  this  cause  at  the  suit  of  the  said  Richard 
Crawley.  And  the  said  Robert  Gill  Ransom 
and  Henry  Haken  also  give  the  justices  here 
to  understand  and  be  informed,  that  after 
the  commencement  of  this  suit,  and  before 
this  day,  to  wit,  on  the  twenty-fifth  day  of 
Januiry,  in  the  year  last  aforesaid,  the  said 
Robert  Adam  Dundas  toola  upon  himself  the 
name  of  Robert  Adam  Christopher,  by  virtue 
of  his  majesty's  licence  and  authority  in  that 
behalf,  and  bath  ever  since  been  and  now  is 
called  and  known  by  the  said  name  of 
Robert  Adam  Christopher,  which  is  also 
not  denied.  Therefore  it  is  considered,  that 
the  said  Robert  GiU  Ransom  and  Henry 
Haken  do  recover  against  the  said  Robert. 
A4ftrn  Christopher  and  Fitzruy  Kelly,  their 
said  debt,  and  also  two  hundred  and  ninety- 
five  pounds  for  their  damages,  which  they, 
have  sustained,  as  well  on  occasion  of  the 
detention  of  the  said  debt,  as  for  their  costs 
and  charges  by  them  about  their  suit  in  this 
behalf  expended  by  the  justices  here  ad- 
judged to  the  said  Robert  Gill  Ransom  and 
Henry  Haken,  and  with  their  assent.  And 
the  said  Robert  Adam  Christopher  and  Filz- 
roy  Kelly  in  mercy,  &c. 

(A)  1  Burr.  363. 

(f )  6  Taunt.  649. 
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Com^Pfeoi.     would  have  no  opportunity  of  answering  the  facts  contained  m  the  suggestkuL 
Ttey  could  not  traverse  the  allegations.] 

TiNDAL,  C.  J. — I  can  say  most  unfeignedly  for  mjeidf  and  my  brethrea. 
that  we  should  be  most  happy  if  the  facts  of  this  case  could  be  put  upoo 
the  record  ;  but  we  do  not  see  how  we  have  any  power  which  enaUes  os  to 
do  so.  By  the  6Sd  section  of  the  statute,  it  is  enacted  that  the  certificate  of 
the  speaker,  as  to  the  amount  of  the  debt,  shall  have  the  force  and  effect  of  a 
warrant  to  confess  judgment,  and  that  the  Court  shall,  upon  notice  and  on 
the  production  of  such  certificate,  enter  up  judgment  in  fe-vour  of  the  plaintif  . 
for  the  sum  specified  therein  to  be  due,  in  like  manner  as  if  the  defendant  hai 
signed  a  warrant  to  confess  judgment  to  that  amount.  We  must  therefore 
consider  the  certificate  as  subject  to  the  same  circumstances  as  a  warrant  to 
confess  judgment.  We  are  empowered  to  inquire  into  the  validity  of  the  in- 
strument, and  the  circumstances  under  which  the  application  to  enforce  it  is 
made ;  but  when  that  is  done,  there  is  an  end  of  the  inquiry.  In  ordxcarj 
cases,  the  facts  are  never  suggested  with  a  view  to  ulterior  proceedings.  If  it 
were  so,  there  would  then  be  an  analogy  to  support  the  present  application. 
But  to  make  the  suggestion  now  proposed  would  be  idle,  and  worse  than  in- 
operative, and  would  only  tend  to  injure  the  rights  of  the  parties. 

Park,  J. — ^This  is  a  novel  attempt ;  but  I  never  yet  heard  of  any  precedent 
which  would  sanction  the  application. 

Gabbles,  J. — I  was  absent  when  this  cause  was  argued,  but  I  do  not  feel 
authorized  to  assent  to  this  appUcation. 

Vaugran,  J. — I  should  be  very  glad  to  g^ve  the  defendants  an  opportunity 
to  obtain  a  review  of  our  decision,  but  it  would  be  inoperative  to  enter  the 
suggestion  which  is  sought  for. 

Rule  refused. 


June  7^ 


Gaunt,  demandant,  v.  Wainman,  tenant. 


Where  Undi^     T^RIT  of  dower  under  niMl  habet.     The  tenant  pleaded  that  the  demandant 
by  deed  which  ought  not  to  have  her  dower  of  the  endowment  of  her  husband,  because 

desOTbed  them  j^g  ^^^  j^q^  seised  of  such  estate  in  the  lands,  whereof  he  could  endow  the  de- 
as  being  free- 
hold, and  a        mandant. 

^';i",Jj4JLT£  ^t  ^«  ^™l  before  Lord  D«iman,  C.  J.,  at  the  last  York  assizes,  it  was  in 

•et  up  by  the  evidence  that  the  demandant  was  the  widow  of  one  William  Garni.    V» 

dor.    Heldy   '  lands  in  respect  of  which  the  dower  was  claimed  were  demised  in  1607  for  a 

*h*<^ejpur-  term  of  1000  years;  and  in  1796,  one  John  Gaunt  became  entitled  byas- 

entopped  from  signment  to  the  residue  of  the  term.     John  Gaunt,  by  his  will,  devised  the 

thevSUtorw  PJ^J^isc*  **/»  ^  his  son,  the  said  WUliam  Gaunt;  and  in  1824,  John  GtaaA 

only  poaaemed  being  dead,  and  William  Gaunt,  the  husband  of  the  demandant,  having  be- 

yeua^the  come  bankrupt,  his  assignees  sold  and  conveyed  the  premises  to  the  tenant. 

landi.  The  conveyance  described  the  lands  as  being  freehold. 
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It  was  contended  for  the  tenant,  that  he  was  entitled  to  shew  that  William     Com,  Pleat. 
Gaunt  was  not  seised  of  an  estate  of  freehold  in  the  premises.     For  the  de-       q]^t 
mandant,  it  was  sabmitted,  that  the  tenant  was  estopped  from  denying  the  v* 

title  which  was  set  forth  on  the  fiEu:e  of  the  conveyance  made  to  him  by  the 
usignees.  A  verdict  was  found  for  the  demandant,  subject  to  leave  reserved 
for  the  tenant  to  move  to  set  it  aside. 

Wightnum  obtained  a  role  nisi  accordingly. 

CresweU  and  Hoggins  shewed  cause.  In  Com.  Dig,  Tit.  Estoppel  (A.  2.), 
it  is  said  "  a  man  may  be  estopped  by  matter  of  writing  which  is  not  of  record/ 
88  if  a  condition  in  a  bond  recites  that  there  are  divers  suits  in  B.  R.  The 
obligor  is  estopped  to  say,  that  there  are  no  suits  there,"  citing  WUloughby  v. 
Brook  (a).  The  like  rule  is  laid  down  in  Shepharffs  Touch.  73.  All  the 
authorities  are  collected  in  Lainson  v.  Tremere  (6).  The  tenant  purchased  the 
estate  as  freehold,  and  therefore  he  purchased  it  of  the  wife  as  well  as  of  the 
husband,  lllndal,  G.  J. — Suppose  the  land  was  purchased  as  leasehold,  ^ 
vould  the  demandant  have  been  estopped  from  saying  that  it  was  freehold  ?] 
It  may  be  conceded  she  would  not. 

Wightman,  eontrh. — ^The  plea  was  proved  at  the  trial,  and  it  clearly  ap- 
peared that  the  estate  was  not  freehold.  It  would  be  a  great  hardship  to 
prevent  a  party  from  saying  that  he  has  a  less  estate  than  he  contracted  to 
porchase.  It  would  work  as  a  double  disadvantage.  An  estoppel  must  be 
mutual ;  it  is  admitted  that  in  this  case  there  is  no  mutuality,  and  that  dis^ 
poses  of  the  question. 

TiNDAL,  C.  J. — This  is  a  case  in  which  the  tenant  is  not  estopped  from 
shewing  the  true  nature  of  the  estate,  as  against  the  demandant. 

The  demandant  is  not  estopped,  and  according  to  Co*  Lit,  352  a.  "  every 
estoppel  ought  to  be  reciprocal,  that  is,  to  bind  both  parties ;  and  this  is  the 
reason  that  regularly  a  stranger  shall  neither  take  advantage  nor  be  bound  by 
tile  estoppel."  It  would  be  a  very  great  hardship  if  one  party  were  bound  and 
not  the  other.  See  how  fiar  it  might  be  carried.  If  a  party  to  the  deed  is 
bound,  his  heir  would  be  also.  Suppose  an  action  be  brought  against  the 
^t  in  respect  of  lands  from  which  he  might  have  been  evicted  by  title  paiu- 
moont.  It  would  be  very  unjust  to  say  he  is  estopped  from  shewing  that  the 
land  was  not  the  freehold  of  his  ancestor.    The  rule  must  be  made  absolute. 

Park,  J.,  Gabslbs,  J.,  and  Vaughan,  J.,  concurred. 

Rule  absolute. 
(«)  Cto.  Eliz.  766.  (&)  1  Ado.  ft  Ellii,  801.  3  Nev.  ft  Man.  603. 
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JuntB. 

Where  a  mort- 
gagor cove- 
nanted express- 
ly to  obtain  a 
renewal  of  the 
lease  of  the  pre- 
mises mort- 
gaged,  and  to 
assign  it  to  the 
mortgagee : 
Hdd^  tbst  the 
mortgage 
deed  did  not 
require  a  96/. 
stamp. 


Doe  d.  Jarman  r.  Larder. 

TC^JECTMENT  to  recover  certain  premises  in  the  county  of  Somerset.  At 
the  trial,  the  lessor  of  the  plaintiff  put  in  evidence  a  mortgage-deed,  which 
recited  an  indenture  of  lease  for  lives,  from  Bruton  Hospital,  and  an  assignment 
of  it  to  the  defendant ;  and  it  was  witnessed  that,  in  consideration  of  130/.. 
lent  by  the  lessor  of  the  plaintiff,  the  defendant  assigned  the  premises,  mentioned 
in  the  lease,  as  a  security  for  the  repayment  of  the  money  so  advanced,  sabject 
to  the  usual  proviso  for  the  redemption  of  the  premises.  The  deed  contained 
a  covenant  from  the  defendant  to  renew  the  lease  from  time  to  time,  and  to 
assign  it  to  the  mortgagee ;  and  that  in  case  he  neglected  to  do  so,  then  tbat 
the  mortgagee  might  renew  the  lease,  provided  that  the  fines,  fees,  and  costs, 
to  be  paid  by  the  mortgagee  upon  such  renewal,  should  not  be  a  charge  upoa 
the  premises  to  any  larger  extent  than  70/.  The  deed  was  impressed  vrith  a 
21.  stamp ;  but  it  was  objected,  on  behalf  of  the  defendant,  that  the  stamp 
ought  to  be  25/.,  because  the  cost,  at  which  the  mortgagor  might  procure  & 
renewal  of  the  lease,  was  uncertain  (a).  Halae  v.  Peters  (6).  The  deed  was 
received  in  evidence,  and  a  verdict  found  for  the  lessor  of  the  plaintiff. 


Bere,  in  pursuance  of  leave  reserved  at  the  trial,  obtained  a  rule  Mtn  to  enter 
a  nonsuit,  upon  the  ground  that  the  stamp  was  insufficient. 

Crowder  shewed  cause.  The  stamp  of  2/.  is  sufficient  to  cover  any  sum  not 
exceeding  200/.,  and  no  greater  sum  than  that  is  secured  by  this  deed.  It  is 
immaterial  that  the  mortgagor  has  covenanted  to  procure  a  renewal  of  tbe 
lease,  for  the  cost  which  he  may  thereby  incur  forms  no  part  of  the  money 
which  is  secured  by  the  deed.  HaUe  v.  Peters  (b)  is  distinguishable,  h&xax 
an  uncertain  sum,  to  be  thereafter  paid  by  the  mortgagee,  was  secured.  Doe 
d.  ScnUM  y.  Snaith(c);  Pruessmg  v.  Ing  (d);  Deardon  v.  Binns  («). 

Bere  ctmtrH.  The  clause  of  limitation  in  the  mortgage-deed  only  applies  to 
sums  which  may  be  expended  by  the  mortgagee ;  but  the  mortgagor  is  bouod 
to  pay  any  sum  which  may  be  demanded  for  the  renewal  of  the  lease.  A  limit 
ought  to  have  been  inserted  of  the  amount  to  be  expended  by  the  mortgagor. 
If  default  were  made  in  obtaining  a  renewal,  the  mortgagor  would  be  liable  to 


(o)  By  65  G.  3,  c  184,  Ut.  Mortgage,  the 
followiDg  duties  are  charged : — "  Where  the 
mortgage  shall  be  made  aa  a  security  for  tbe 
payment  of  any  definite  and  certain  sum  of 
money  advanced  or  lent  at  the  time,  or  pre- 
viously due  and  owing,  or  forborne  to  be 
paid,  being  payable 

Exceeding  100/.  andnotexceeding  200/.,2/. 
And  where  the  same  respectively  shall  be 
made  as  a  security  for  the  repayment  of  money 
to  be  thereafter  lent,  advanced,  or  paid,  or 
which  may  become  due  upon  an  account 
current,  together  with  any  sum  already  Ad- 
vanced or  due,  or  without,  as  the  case  may 
be;  other  than  and  except  any  sum  or  sums 


of  money  to  be  advanced  for  the  insuraoce 
of  any  property  comprised  in  such  mort- 
gage, or  security  against  damage  by  fire,  or 
to  be  advanced  for  the  insurance  of  any  ^ 
or  lives,  pursuant  to  any  agreement  in  uj 
deed,  whereby  any  annuity  shall  be  grvUe^ 
or  secured  for  such  life  or  lives.  If  ^ 
total  amount  of  the  money  secuzed,  or  to  be 
ultimately  recoverable  thereupon,  shall  ^ 
uncertain  and  without  any  limit,  25/." 

(6)  2  B.  &  Adol.  807. 

(c)  8  Biog.  146    1  M.  &  Scott,  230. 

((/)  4  B  k  Aid.  204. 

{€)  1  Man.  &  Ry.  130. 
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be  sued  in  corenant,  and  the  mortgagee  would  recover  damages.     In  HaUe  ▼.     Com.  PUat, 

Peters  {e),  it  was  held  that  a  mortgage  for  1,500/. »  with  covenants  for  the 

payment  of  the  yearly  premium,  and  other  costs  and  charges  of  an  insurance 

of  1,000/.  upon  a  particular  life,  required  a  25/.  stamp ;  and  the  principle  upon       Lj^eh. 

which  that  case  was  decided,  is  applicable  to  the  present  case. 

TiNDAL,  C,  J. — ^This  case  does  not  present  any  difficulty  to  my  mind.  The 
question  is,  whether  a  2/.  stamp  is  sufficient  on  a  mortgage  for  130/.,  with  a 
power  enabling  the  mortgagee  to  make  a  further  advance  of  70/.  to  obtain  a 
renewal  of  the  lease.  It  is  dear  that  the  stamp  contemplated  by  the  statute  is 
payable  upon  a  mortgage,  or  something  in  the  nature  of  a  pledge,  and  not  upon 
a  dry  covenant  under  the  seal  of  the  party.  Here,  there  being  a  covenant  by 
the  mortgagor  to  renew  the  lease,  at  all  events,  it  is  contended  that  the  uncer- 
tain amount  to  be  paid  by  him  is  a  charge  on  the  property,  because  the  mort- 
gagee may  sue  for  damages  if  the  covenant  be  not  performed.  But  this 
liability  does  not  come  within  the  meaning  of  the  clause  which  imposes  a  duty 
of  25/.  That  applies  to  cases  where  the  deed  is  "  made  as  a  security  for  the 
repayment  of  money  to  be  thereafter  lent,  advanced,  or  paid ;"  that  must  be 
by  the  mortgagee ;  and  the  exception  which  follows,  as  to  the  payment  of  in- 
surances by  the  mortgagee,  shews  that  to  be  the  meaning  of  the  clause.  This 
is  a  case  where  no  money  is  to  be  advanced  by  the  mortgagee  beyond  200/. ; 
and  he  has  simply  an  action  on  the  covenant,  if  the  mortgagor  failed  to  renew, 
just  as  he  would  have  for  a  breach  of  a  covenant  for  quiet  enjo3nnent. 

Park,  J.— -I  am  of  the  same  opinion.  This  is  not  a  security  for  money,  to 
be  afterwarda  lent,  advanced,  or  paid,  within  the  meaning  of  the  clause  which 
has  been  referred  to.  The  statute  ought  to  be  so  construed,  that  it  should  not 
go  one  step  further  than  the  legislature  intended. 

Gasblss,  J.,  concurred. 

Vauoram.-J. — ^The  stamp  is  sufficient:  the  deed  was  expressly  framed  to 
secure  the  payment  of  a  definite  sum.  Our  dedsiDn  is  in  accordance  with 
Jke  d.  Senttom  v.  SmUH  (/). 

Rule  discharged. 

(«)  2  B.  fc  AdoL  S07.  (/)  8  Biag.  140 ;  1  M.  ft  Scott,  230. 


Napier  v.  Daniel  and  another. 


JvmM. 


'pHIS  was  an  action  to  recover  damages  for  the  publication  of  a  libel  by  the  A  remi^k  made 

defendants,  in  which  it  was  imputed  to  the  plaintiff  that  he  had  tampered  daring^ibe 

^^  some  witnesses  who  were  going  before  a  grand  jury  to  prefer  a  criminal  *tt°iinmg  up  of 

charge :  also,  that  he  had  made  a  brutal  attack  upon  a  gentleman's  game-  not  affect  aTer- 

^eq)er,  and  had  afterwards  run  away  as  fast  as  his  legs  could  carr\'  him,  and  *^!.^  ^^^  ^ 
♦V  *  e>  .,        t  .    «    «    «i.        t  1  ^  ,.  .  afterward!  for- 

u^t  5/.  was  paid  on  his  bdialf  to  the  gamekeqper,  to  stay  proceedmgs  m  an  mally  deli?end 

action  which  had  been  brought  for  the  assault.     The  defendanU  pleadedr— first,  SlJcwTsSJi 

Not  Guilty;  secondly.  That  the  plaintiff  did  tamper  with  the  witnesses;  remark  was in- 

toirdly.  That  the  plaintiff  did  assault  the  gamekeeper,  and  afterwards  run  away  Sbe^cJ^^ 


Daniel. 
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Com,  Pktti.  in  the  manner  alleged,  and  that  5/.  was  paid  on  his  behalf  to  stay  the  actkm 
Napier       brought  by  the  gamekeeper.     Rqtlication,  De  injuria. 

The  cause  was  tried  before  Bolland,  B.  at  the  last  Somerset  assizes.  Eti- 
dence  was  offered  to  shew  under  what  circumstances  the  plaintiff  had  assaqlttd 
the  gamekeeper,  but  the  evidence  was  contradictory.  Whilst  the  learned 
judge  was  summing  up,  the  jury  shewed  a  disposition  to  find  the  third  iseoe 
for  the  defendants,  whereupon  a  discussion  took  place,  and  the  plaintiff's 
counsel  remarked  that  a  verdict  could  not  be  found  for  the  defendants  oo  the 
third  issue,  unless  all  the  allegations  in  the  third  plea  were  proved.  The  jurr 
turned  round,  as  if  to  deliberate,  and  the  foreman  said,  "  We  are  satisfied 
the  plaintiff  did  not  run  away,  but  we  think  his  witnesses  confirm  the  de- 
fendants' statement  as  to  the  other  cu-cumstances  of  the  assault."  Hu 
judge  then  continued  to  read  the  evidence,  and  conmiented  on  that  portion  d 
it  which  was  applicable  to  the  third  issue,  and  he  said  that  to  entitle  the 
defendants  to  a  verdict,  the  several  allegations  in  the  plea  must  be  sobstantxallT 
proved. 

The  jury  retired  from  the  court,  and  after  they  had  deliberated  upwards  of 
two  hours,  they  found  a  verdict  for  the  plaintiff  on  the  first  and  second  issues, 
and  for  the  defendants  on  the  third  issue. 

A  rule  nisi  was  obtained  to  enter  a  verdict  for  the  plaintiff  on  the  tliird 
issue,  on  the  ground  that  a  special  verdict  had  been  given,  which,  if  entered 
according  to  its  legal  effect,  amounted  to  a  verdict  for  the  plaintiff. 

Bompas,  Seijt.,  Crowder,  and  Rowe,  shewed  cause. — ^This  is  nothing  like  a  ^ 
special  verdict.  The  jury  were  told  by  the  judge  that  all  the  allegations  in 
the  third  plea  must  be  substantially  proved ;  and  they  found  a  general  verdicc 
for  the  ddfiendants  after  two  hours'  consideration.  The  remark  which  was  pre- 
viously made  was  a  casual  expression  of  opinion,  which  the  jury  were  at  libeitr 
to  alter  before  they  finally  found  a  verdict. 

Fraser,  Bingham,  and  Butt,  contrdt, — It  was  necessary  that  all  the  alk- 
gations  in  the  plea  should  be  proved,  to  entitle  the  defendants  to  a  verdict 
The  jury  expressly  stated,  that  they  were  of  opinion  that  the  plaintiff  did  not 
run  away ;  and  if  the  verdict  had  been  recorded  at  the  time,  it  must  have  bees 
entered,  according  to  its  legal  effect,  for  the  plaintiff. 

TiNDAL,  C.  J. — This  is  an  application  to  alter  a  verdict  after  it  has  bees 
found  and  solemnly  recorded,  because  of  an  observation  made  by  the  jnry 
during  the  summing  up  of  the  evidence.  It  would  afford  a  most  dangeroos 
precedent  if  we  were  to  hold  that  this  is  not  a  good  verdict.  The  jury  merdj 
expressed  their  opinion  upon  a  matter  of  fact ;  but  until  a  verdict  is  recorded, 
the  jury  may  alter  their  decision.  That  is  so  laid  down  in  Co.  Lit.  227  b  ^-' 
"  After  the  verdict  is  recorded,  the  jury  cannot  vary  from  it ;  but  before  it  is 
recorded,  they  may  vary  from  the  first  offer  of  their  verdict,  and  that  verdict 
which  is  recorded  shall  stand." 

The  foreman  of  the  jury  observed, — ^We  find  that  the  running  away  did  not 
take  place ;  and  then  after  some  conversation  between  the  counsel,  the  learned 
judge  proceeded  to  exphun  to  the  jury  the  material  points  of  the  case.  Tlie  jarr 
afterwards  retire,  and  remain  together  for  a  considerable  time,  and  then  find  » 
general  verdict  for  the  defendants  on  the  third  issue.    The  proper  course  ibr 
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the  plaintiff's  counsel  would  have  been  to  insist  at  the  time  the  remark  was    ^•"•«  ^fea#. 
made,  that  it  amounted  to  a  finding  for  the  plaintiff  on  the  whole  of  that  issue,       ji^^^a 
and  then  the  jury  would  have  known  that  they  were  in  fact  finding  a  verdict 
for  the  plaintiff. 

Park,  J. — ^It  would  have  a  dangerous  tendency  to  yield  to  this  application. 
Juries  are  frequently  in  the  habit  of  giving  such  opinions  before  they  deliver 
a  verdict.  When  the  jury  retired,  they  had  been  instructed  as  to  tiie  feudtB 
which  were  necessary  to  be  proved;  and  after  consideration  they  found  a 
general  verdict. 

Gasblbb,  J. — ^I  am  of  the  same  opinion.  A  verdict  is  something  more 
than  a  mere  interlocutory  remark.  The  officer  of  the  court  was  not  called 
upon  to  record  it  as  a  verdict. 

Vauohan,  J. — ^We  should  invade  the  province  of  the  jury,  and  do  that 
which  the  Constitution  does  not  permit  us  to  do,  if  we  made  this  rule  absolute. 
It  is  not  denied  that  the  learned  judge  told  the  jury  that  there  were  three 
material  fiacts  which  the  defendants  were  bound  to  prove.  The  jury  after- 
wards retire,  and  on  their  return  deliver  no  special  verdict,  but  find  the  whole 
issue  in  fevour  of  the  defendants. 

Rule  discharged. 


Arnold  v.  Arnold. 


Jwull. 


ASSUMPSIT  for  money  lent.     Plea — ^Non-assumpsit.     Verdict  for  the  Jn indebUuius 

plaintiff.  Mf«mM«  for 

|/ituuMu.  money  lent,  it 

Newman  applied  for  a  rule  nisi  to  arrest  the  judgment,  on  the  ground  that  appeared  on  the 

it  appeared  on  the  record  that  the  writ  of  summons  issued  on  the  20th  of  SiS,  ulllt^V'' 

February,  1836  ;  and  the  promise  stated  in  the  declaration,  which  was  filed  on  prantae  was 

the  8th  of  March,  was  laid,  not  under  a  videlicet,  on  the  27th  of  February,  jJStBxl  time 

1836.     In  2  Will.  Saund.  171,  note  (1),  it  is  said,  "Where  an  action  was  •'**M*'*  ^'*2i 

brought  for  taking  away  the  plaintiff's  wife,  and  keeping  her  from  him  until  upon  motion  in 

such  a  day,  which  was  some  time  after  the  exhibiting  of  the  biU,  after  verdict  ■"*•*  of  Jw<U- 
,,/.._..  -   ,  ,  ^  ,      .  ,    -         men t,  that  the 

for  the  plaintiff,  judgment  was  arrested,  because  the  jury  must  be  mtended  to  date  of  the 

have  given  damages  for  the  whole  time  mentioned  in  the  declaration.    1  Vent,  fm^jj^^ 

103,  Ward  v.  Rich,     So  in  trespass  and  fedse  imprisonment,  the  plaintiff  de-  and  that  it  must 

clared  that  the  defendant  imprisoned  him  the  Ist  of  October,  9  W.  3,  and  |hat'*n?M^f 

detained  him  in  prison  for  four  months,  and  after  verdict  for  the  plaintiff  and  ^^ion  which 

entire  damages,  judgment  was  arrested,  because,  the  declaration  being  of  theiisuiogof 

Michaelmas  Term,  9  W.  3,  and  the  damages  being  entire  and  given  for  the  ^  ^**  ^J* 

imprisonment  of  four  months  from  the  1st  of  October,  it  appeared  that  the  trial. 

damages  were  g^ven  for  imprisonment  after  the  action  was  commenced. 

1  Ld.  Raymond,  329,  Bransfieldv.  Lee.     See  also  Cro.  Jac.  618.     Hanbury 

V.  Ireland,  S.  P.*"  After  citing  other  cases,  the  rule  is  laid  down  as  follows : — 

"These  cases  seem  to  establish  this  principle,  that  where  it  is  positively  and 

expressly  averred  in  the  declaration,  that  the  plaintiff  has  sustained  damages 
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Cmm.  Pleas,  from  a  cause  subsequent  to.  the  commenoement  of  the  action,  or  previoos  to 
Aaxoio  ^^^  plaintiff's  having  any  right  of  action,  and  the  jury  give  entire  damages, 
judgment  will  be  arrested."  Smce  the  Uniformity  of  Process  Act,  2  W.  4, 
c.  29,  the  issuing  of  the  writ  of  summons  is  the  commencement  of  the  acdoL 
Alston  V.  UndershUl  (a).  In  Com,  Dig,  Tit.  Pleader  (C.  19),  it  is  said.  "The 
time  of  a  matter  charged  in  the  declaration  ought  to  be  certainly  alh^;  sod 
therefore  in  assumpsit,  if  the  plaintiff  omits  the  day  when  the  promise  t% 
made,  it  is  bad."  Dickinson  v.  Plaisted  {b)  shews  the  validity  of  this  ob- 
jection. Here  it  appears  on  the  record,  that  the  cause  of  action  accraed  after 
the  issuing  of  the  writ,  and  that  vitiates  the  whole  of  the  proceedings.  Acta 
V.  Eels  (c).  Champion  v.  Skipweth  (d).  Com.  Dig.  Trt.  Reader  (3  M.  5.)  Tk 
statute  of  jeofisuls,  16  &  17  Car.  2,  c.  8,  is  only  applicable  where  the  dajlv 
been  once  truly  alleged.  \Tindal,  C.  J. — Matthews  v.  Spicmr  (e)  is  a  tot 
strong  case  against  you  :  if  the  new  rules  make  no  difference,  there  seens  to 
be  nothing  in  the  objection.]  That  was  a  demurrer,  but  the  objectioa  nM 
have  been  good  in  arrest  of  judgment.    A  rule  nisi  having  been  granted, 

Bompas,  Serjt.  shewed  cause. — Steward  v.  Lagton  (/)  is  expressly  in  pcnst 
There  the  record  stated  that  the  writ  issued  on  tlie  24th  of  June,  and  that  the 
slander  for  which  the  action  was  brought  was  spoken  on  the.  27th  of  Av. 
and  upon  motion  to  arrest  the  judgment,  the  Court  said  there  was  nothing  c 
the  objection.  In  the  cases  which  have  been  cited,  the  day  veas  materiil; 
but  here  the  plaintiff  must  be  taken  to  have  proved  a  cause  of  actios,  irbki 
accrued  before  the  writ  was  issued. 

Neunnan,  contrh,  contended  that  after  verdict  the  Court  would  suppose  evot 
thing  to  be  right,  unless  as  here,  the  contrary  appeared  on  the  record.  Bvff  t. 
Steward  [g).  He  cited  Rolle's  Abr.  792,  pi.  12,  in  addition  to  the  iianoer 
cases  ;  and  distinguished  Steufard  v.  Lay  ton  {f\,  because  the  date  most  ban 
been  laid  under  a  videlicit,  which  was  not  done  in  assumpsit,  it  not  bein^ 
directed  in  the  form  promulgated  by  the  judges. 

TiNDAL,  C.  J. — ^No  ground  has  been  laid  for  arresting  the  judgment.  IV 
statute  16  &  17  Car.  2,  applies  to  cases  where  the  day  is  material.  Hiebroid 
ground  of  our  decision  here  is,  that  in  the  common  form  of  indebitatus  assonp- 
sit,  the  day  is  wholly  immaterial.  Cole  v.  Hawkins  (t),  and  Matthews  v.  S/»}Ofr(f\ 
were  both  decided  on  that  ground.  If  it  be  once  assumed  that  the  day  is  qb* 
material,  it  can  only  then  be  supposed  that  a  cause  of  action,  which  accntf^ 
before  the  date  of  the  issuing  of  the  writ,  was  proved  at  the  trial.  In  thecas^^ 
of  an  action  on  a  promissory  note,  that  could  not  be  done,  because  there  tiie 
date  is  material. 

Park,  J.,  Gasblbb,  J.,  and  Vauqhan,  J.,  concurred. 

JKiile  discharged. 


(a)  1  Cr.  &  M.  492.  3  Tyr.  427.  2  Dow.  («)  Strange,  806. 

P.  C.  26.  (f)  3  Dow.  P.  C.  430. 

(h)   7  T.  R.  474.  &  1  Wilson,  256. 

(r}  Salk.662.  (i)  Strange,  22i. 

Siderfin,  307. 
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Com.  Phot, 

Stuart  and  others  v.  Nicholson  and  Hoole. 

'PHE  dedaration  stated,  that  before  and  at  the  time  of  the  making  of  the  In  an  action 

promise  and  committing  of  the  breaches  hereinafter  mentioned,  and  STan^in^'* 

thence  hitherto,  the  plaintiffs  carried  on  the  trade  and  business  of  manufac-  ment  and 

turers  of  stove-gprates  and  fenders,  under  and  by  the  name,  style,  and  firm  of  i^^  deciars?' 

Messrs.  Stuart,  Smith,  &  Co. ;  and  in  the  prosecution  and  exercise  of  their  said  ^^^  aS^a^^^^ 

trade  and  business,  during  all  that  time,  laid  out  large  sums  of  money  in  and  consented  to 

about  the  inventing,  designing,  making  and  producing,  and  causing  to  be  in-  'T'^  (pertain 

Tented,  designed,  and  made,  and  in  and  about  the  purchasing  and  procuring  award  of  arbi- 

divers  new  and  original  patterns  and  models  for  the  said  stove  and  fender  [{Ji^lJ' *^J^,, 

manu£Eu:torie8  in  their  said  business  as  aforesaid,  (to  wit,  at  Sheffield,  in  the  wards  siRned 

county  of  York;)  and  the  defendants,  during  all  the  time  aforesaid,  were  also  ISd*un^-""* 

manu&cturers  of  stoves  and  fenders,  (to  wit,)   at  Sheffield  aforesaid.     That  taking  which 

before  and  at  the  time  of  the  making  of  the  promise  hereinafter  mentioned,  the  tors  dirt>cted 

said  patterns  of  the  plaintiffs,  invented,  produced,  and  purchased  by  them,  from  *{|*'  !^^7 

^              ,          »t%           r              1.1          111,1        ^,                1  should  siirn. 

tune  to  tune,  had  been  frequently  pirated,  and  the  models  thereof  abstracted  HeUL^  that 

from  the  premises  of  the  plaintiffs  for  clandestine  and  surreptitious  imitation,  P*^fo^^f  de- 
nse, and  copy  of  the  said  patterns,  whereby  the  plaintiffs  were  greatly  injured,  natun  to  the 
harrassed,  and  oppressed,  and  impoverished  in  die  exercise  of  their  said  trade  Jl^'^JSni?"* 
and  business.     That  before  and  at  the  time  of  the  making  of  the  promise  of  the  was  sufficient 
defendants  hereinafter  mentioned,  (to  wit,)  on  the  18th  of  October,  1831,  one  Siey^Ssub- 
of  the  said  patterns  of  the  plaintiffs  had  been  and  was  found  on  the  premises  mitted  the 
of  the  defendants,  and  divers  disputes  and  differences,  and  certain  legal  pro-  pute  to  arbitral 
ceedings  thereon  arose  touching  the  same  between  the  plaintiffs  and  defend-  ^*°"*  hie  i^  t 
auts.    That  thereupon,  on  the  day  and  year  aforesaid,  in  order  then  to  settle  an  agreement 
the  said  disputes  and  differences,  and  put  an  end  to  the  said  legal  proceedings,  |^  jj^{j||2  ^^ 
and  to  ascertain,  define,  and  regulate  the  conditions,  terms,  and  agreement  on  patternsfbrone 
which  the  plaintifl^  and  defendants  should  thereafter  carry  on  their  said  busi-  J^^„  ^^^  I^IJ^ 
ness  respectively  touching  the  patterns  of  the  said  plaintiffs  in  their  said  trade  ^^  »  not  ille* 
and  business,  it  was  then  agreed  to  refer  the  whole  matter  to,  and  leave  it  in  m  restraint  of 
the  hands  of,  mutual  friends  of  the  plaintiffs  and  defendants,  for  their  direction,  ^*^^* 
finding,  award,  and  determination  touching  and  concerning  the  same;    and 
thereupon,  on  the  day  and  year  aforesaid,  in  consideration  of  the  premises, 
and  that  the  plaintiffs  would  consent  to  refer  the  said  disputes  to  certain  mutual 
friends,  (to  wit,)  Messrs.  J.  L.,  G.  R.,  and  R.  S.,  and  leave  the  whole  matter 
aforesaid,  and  the  said  disputes,  differences,  and  legal  proceedings  in  their 
hands,  for  their  award,  direction,  and  determination,  and  would  agree  with 
and  fiedthfiiUy  promise  the  defendants  to  abide  by,  perform,  and  keep  their 
award,  findii^,  direction,  and  determination  in  the  same,  the  defendants  then 
agreed  to  refer  the  whole  matters  aforesaid,  and  the  said  disputes,  differences, 
and  illegal  proceedings,  to  the  said  J.  L.,  G.  R.,  and  R.  S.,  and  futhfully  pro- 
mised the  plaintiffs  to  abide  by,  perform,  and  keep  their  award,  finding,  direc- 
tion, and  determination  in  the  same.     That  the  plaintiffs  and  defendants  then 
referred  the  whole  matters  aforesaid,  and  the  said  disputes,  differences,  and 
legal  proceedings,  to  the  said  J.  L.,  G.  R.,  and  R.  S.,  for  their  award,  direc- 
tion, and  determination,  of  which  the  defendants  then  had  notice;  and  the 
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said  J.  L.,  G.  R.,  and  R.  8.,  afterwards,  tliereapon,  on  the  said  day  and  year 
.  aforesaid,  entered  into  and  upon  the  whole  matters  of  the  said  disputes,  differ- 
ences, and  legal  proceeedings,  and  afterwards,  on  the  19th  of  October,  1831, 
awarded,  fonnd,  directed,  and  determined  in  the  same  that  the  defendants 
should  pay  a  certain  large  sum  of  money,  (to  wit,)  the  sum  of  200/.,  (indx 
premises  aforesaid  so  referred.)  to  the  plaintiffs,  and  that  they  the  defenduti 
should  make  and  sign,  and  perform  and  keep,  the  matters  on  the  defendants' 
part  and  behalf  to  be  performed  and  kept,  of  and  in  a  certain  memorandan  in 
writing,  to  the  effect  and  form  following,  (that  is  to  say,)  "  that  they  the  de- 
fendants thereby  acknowledged  having  received  the  patterns  of  the  pkintifi 
surreptitiously  and  clandestinely,  and  that  one  was  found  on  the  defiendant!' 
premises  on  Uie  12th  day  of  October,  1831,  for  which  the  defendants  vm 
sorry,  and  then  bound  themselves  from  that  day,  (to  wit,)  from  the  19th  day 
of  October,  1831,  not  to  use,  directly  or  indirectly,  any  patterns  of  the  plain- 
tiffs, on  any  account  whatsoever,  until  the  patterns  should  have  been  out  a 
dear  twelve  months  from  the  time  the  said  plaintiffs  should  have  had  any  one 
pattern  in  the  market;  and  that  thereby  it  should  be  mutually  agreed  thattbe 
said  document,  then  so  signed  by  the  defendants  as  aforesaid,  should  notk 
printed  in  any  newspaper  or  otherwise,  and  that  only  two  written  copiei 
should  ever  be  in  circulation."  The  plaintifis  then  said  that  they,  relying  oa 
the  said  promise  and  undertaking  of  the  defendants  in  that  behalf,  had  aivays 
abided  by,  performed,  and  kept  the  award,  finding,  direction,  and  detennina* 
tion  of  ^e  said  J.  L.,  G.  R.,  and  R.  S.,  in  the  said  matter,  and  m  the  said 
disputes,  differences,  and  legal  proceedings,  and  afterwards,  on  the  said  19tli 
of  October,  1831,  received  of  the  defendants  the  said  sum  of  money,  (to  viU 
200/.,  pursuant  to  and  upon  the  said  finding,  award,  determination,  and  direc- 
tion of  the  said  J.  L.,  G.  R„  and  R.  S.,  and  had  not  printed  the  saiddocumeBt 
or  caused  the  same  to  be  printed,  in  any  newspaper,  or  otherwise,  and  did  not 
circulate,  or  cause  to  be  circulated,  more  than  two  written  copies  of  the  aid 
document.  And  the  plamtifis  further  said,  that  although  the  defendants,  (• 
the  said  19th  of  October,  1831,  paid  the  sum  of  money,  (to  wit,)  200/.  to  the 
plaintiffs,  pursuant  to  and  under  and  upon  the  said  award,  finding,  deterroini- 
tion,  and  direction  of  the  said  J.  L.,  G.  R.,  and  R.  S.,  and  also  then  made  and 
signed  the  said  memorandum  in  writing,  to  the  effect  and  form  before  mes- 
tioned,  and  delivered  the  same  to  the  plaintiffs ;  and  although  the  said  dispoto. 
differences,  and  legal  proceedings,  upon,  and  by  virtue  of  the  said  award,  find- 
ing, direction,  and  determination  of  the  said 'J.  L.,  G.  R.,  and  R.  S.,  then 
wholly  ceased,  determined,  and  were  put  an  end  to,  nevertheless  the  defendasta* 
from  the  making  and  signing  of  the  said  memorandum,  whoQy  refused  and 
neglected  to  perform  or  keep  the  said  memorandum  in  writing,  and  the  matten 
thereof,  on  the  defendants'  part  and  behalf  to  be  performed  and  kept,  or  anr 
part  thereof ;  but,  on  the  contrary  thereof,  broke  their  said  promise  to  the 
plaintiffs.  The  plaintiffs  then  averred,  that  after  the  making  and  signing  d 
the  said  memorandum,  (to  wit,)  on  the  20th  October,  1831,  and  on  divers  other 
days  and  times,  from  that  day  to  the  commencement  of  this  suit,  they  ex- 
pended large  sums  of  money  and  labour  in  and  about  the  inventing,  design- 
ing, and  producing,  and  causing  to  be  invented,  designed,  and  produced,  and 
in  and  about  purchasing  and  procuring  divers  new  patterns  and  modeb,  in  the 
prosecution  and  exercise  of  the  business  and  trade  of  the  plaintiffs  as  aforesaid; 
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and  in  so  doing.  Hie  plaintiffs,  after  tike  making  and  signkg  of  the  said  me-  Ccm.  Pkm. 
morandnm  In  writing,  (to  wit),  on  the  1st  of  ^m^/*  1835^  at  SA^ffkid  MSixce*  sTuakt 
said,  invented  asd  designed  a  certain  pattern  (to  wit)  of  a  certain  fender,  at 
considerable  ooat  and  laboor  to  them  the  plaintiffs,  from  the  use  whereof  and 
from  the  sale  of  fenders  from  the  said  pattern,  large  profits  and  gains  would 
have  arisen  to  t^em  Ite  plaintifi  within  and  daring  twelve  mpnths  from  the 
iaventiefa  and  design  thereof,  and  from  the  tkae  the  sajd  plaioitiffs  had  the 
same  in  the  market ;  but  for  the  breach  of  promise  smd  misconduct  oi  the  de- 
fendants hereinafter  next  mentkned;  yet  the  ddendants,  well  knowing  the 
premises  aisd  not  regarding  their  said  promise  to  the  plaintifia,  hut  contriving 
and  intending  to  defraud  the  plaintift,  in  that  bdudf,  afterwards  and  after  the 
said  p]ainti&  had  had  the  same  in  the  said  market,  aiid  long  before  the  ex- 
piration of  twelve  months  from  the  time  of  the  said  invention  and  design  of 
the  said  fader,  and  the  time  when  the  said  {daintlfis  first  had  the  same  in  the 
said  market,  (to  wit)  on  the  lat  of  Avgu$^,  188^«  and  on  divers  days  between 
that  time  and  twelve  months  MtaA  foUowing  the  time  when  the  plainti&  first 
had  the  same  in  the  market,  did  use  directiy  and  indireotiy  the  said  pattern  of 
the  said  fender  of  the  plaintifis,  and  then  made  divers  (to  wit)  2000  fenders, 
from  the  use,  direct  and  indirect  of  the  said  pattern,  and  in  imitaticm  and  copy 
thereof;  and  then  sold  divers  (to  wit)  2000  ganders  from  the  use,  direct  and 
indirect  of  ^e  said  pattern,  and  in  imitation  and  copy  thereof,  and  after  and 
according  to  the  said  pattern  of  the  said  fender ;  by  reason  whereof  the 
plaintifi  sustained  great  injury  and  damage  in  the  market,  and  were  unable  to 
sell  and  dii^KJse  of  fenders  to  the  same  extent  as  they  would  have  done  of  the 
said  ipMem  ;  and  the  plaintifis  frirther  aaid,  that  the  defendants  did  not  incur 
the  like  or  any  expenses  in  and  about  the  making  and  woiking  fenders  of  the 
said  pattern,  and  were  thereby  enabled  to  sell,  and  did  in  fact  sell,  within  a 
year  of  the  time  when  the  pattern  of  the  said  fender  of  the  plaintifi»  first  came 
into  the  market,  divers  (to  wit)  10,000  fenders  as  aforesaid,  so  made  by  use, 
direct  and  indirect,  of  the  aaid  pattern  of  the  plaintiffs,  below  the  price  at 
which  the  plaintifis  did  sell  the  same ;  and  divers  persons,  (to  wit)  one  T.  P., 
one  £.  G.,  <me  J.  H.,  one  J.  B.,  one  J.  £.,  Messn.  B.  and  fl.,  Messrs.  B. 
and  Sons,  and  others,  who  before  that  time  had  been  and  usually  were  cus- 
tomers of  the  plaintiflb,  and  woidd  have  bought  divers  (to  wit)  2000  fenders 
of  the  said  patttem,  of  and  from  the  fdainti£b,  but  for  the  piracy  vad  breach  of 
promise  of  the  defendants  as  aforesaid,  for  a  l<Hig  space  of  time,  within  a  year 
of  the  time  when  the  pattern  of  the  aaid  fuider  of  tiie  pbintiffs  first  came  into 
the  market,  bou^  and  purohased  of  the  defendants  divers,  (to  wit,)  2000 
feaden  ao  made  by  the  defendants,  in  direct  and  indirect  use  of  the  said 
pattern  of  the  said  fender  of  the  plaintiffs ;  and  divers  other  persons,  (to  wit.) 
the  said  several  persona  aforesaid  respectively,  and  divers  others,  refused  to 
buy  or  take  the  aaid  fenders  of  the  said  pattern,  of  or  from  the  plaintifib,  of  a|l 
which  premises  the  defendants  iiad  notice ;  and  by  reeeon  of  the  said  sev^al 
premises  the  plaintifb  lost  divers  great  gains  azul  profits,  which  they  other- 
wise would  have  made,  of  and  from  the  sale  and  use  of  the  said  pattern  of  the 
said  fender,  invented  and  belonging  to  the  plaintiffs  as  aforesaid;  and  the 
piaintiift  aaid,  that  by  reason  of  the  premises,  and  of  the  defendants  selling 
and  oflRering  the  fenders  of  the  said  pattdm  in  the  market,  at  a  much  lass 
price  than  the  plaintiffs  could  afford  to  do,  they,  the  plaintiffs,  having  incurred 
cost  and  labour  in  producing,  inventing,  and  designing  the  same,  which  the 
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defendants  did  not  incur,  divers  persona,  (to  wit,)  Messrs.  M.  and  L.  and 
divers  others,  refused  to  do  further  husiness  with  the  plaintiffs,  unless  the 
plaintiffs  would  sell  and  let  them  have  the  fenders  of  the  said  pattern  at  the 
said  reduced  price  at  which  the  same  were  offered  in  the  niarket  by  the  de- 
fendants. 

The  second  count  stated  the  introductory  circumstances,  which  led  to  the  ar- 
hitration  and  award ;  and  the  signature  and  delivery  by  the  defendants  of  the 
memorandum.  It  was  then  alleged,  that  in  consideration  of  the  said  premi8es,aQd 
that  the  plaintifis  would  abide  by,  perform,  and  keep  the  said  award,  on  the  part 
of  the  plaintiffs  to  be  performed  and  kept,  the  defendants  fiedthfully  promised  the 
plaintiffs  not  to  use  directly  or  indirectly,  thereafter,  any  patterns  of  theplainti^. 
on  any  account  whatever,  until  the  patterns  had  been  out  twelve  months  fran 
the  time  the  plaintiffs  should  have  had  any  one  pattern  in  the  market,  accord- 
ing to  the  said  memorandum  of  agreement,  and  the  award  and  directioDt^ 
the  said  arbitrators : — Averment,  that  the  plaintifis,  confiding  in  the  said  last- 
mentioned  promise,  invented  and  produced  a  pattern  of  a  fender  in  the  xnaM 
of  which  the  defendants  had  notice ;  with  a  breach  as  before. 

Pleas — ^First,  non-assumpsit;  secondly,  that  the  plaintiffs  did  not  in^eot 
the  fenders ;  and,  thirdly,  that  the  defendants  did  not  use  or  sell  fenders  io 
imitation  of  the  plaintiffs.     Issue  was  joined  on  all  the  pleas. 

At  the  trial,  before  Lord  Derman,  C.  J.,  at  the  last  York  assizes,  a  irerdkt 
was  found  for  the  plaintiffs,  with  200/.  damages.  Several  fender-seUers  vere 
examined,  to  prove  the  facts  stated  in  the  declaration ;  but  the  only  evidena 
which  was  offered  to  shew  that  the  defendant  Hoole  had  ever  consented  to  the 
arbitration,  consisted  of  the  proof  of  his  signature  to  the  memoraDdom  o^ 
agreement  set  forth  in  the  declaration.  It  was  contended  for  the  defieDdants, 
that  this  evidence  was  insufficient,  but  the  learned  judge  overruled  the  ob- 
jection. 

Maule  moved  for  a  rule  nisi,  in  pursuance  of  leave  reserved,  to  enter  a  non- 
suit upon  the  ground  which  was  taken  at  the  trial,  and  also  for  a  new  trial, 
and  to  arrest  the  judgment.  The  memorandum  of  agreement  does  not  shev 
upon  what  consideration  the  promise  was  made,  and  non-assumpsit  puts  the 
promise  in  issue.  This  is  an  implied,  and  not  an  express  promise,  and  there^ 
the  plaintiffs  were  bound  to  prove  the  facts  from  which  the  implication  ari^- 

Under  the  new  rules  (a),  the  plea  of  non-assumpsit  puts  in  issue  whether 
the  promise  was  made  upon  the  alleged  consideration :  so  it  is  a  denial  of  the 
fact  of  a  warranty  having  been  given  "  upon  the  alleged  consideration."  P»' 
sengcr  v.  Brooks  (b)  need  not  be  disputed,  because  there  the  declaration  stated 
the  agreement ;  but  the  defendant  offered  new  affirmative  matter  to. shew  that 
the  plaintiff  had  defrauded  the  defendant,  and  it  was  properly  held  that  sA 
a  defence  ought  to  have  been  specially  pleaded.  And  the  award  is  bt4  as 
being  in  restraint  of  trade ;  and  if  bad,  there  is  no  good  consideration  to  sap- 
port  the  promise,  as  every  promise  ought  to  appear  on  the  record  to  be  made 
on  good  consideration.     A  rule  nisi  having  been  granted, 

Cresswell  and  Hoggins  shewed  cause.  There  was  abundant  evidence  to  p 
to  the  jury,  to  shew  diat  both  the  defendants  had  consented  to  the  arbitratioD: 

(a)  Hil.  T.'  4  W.  4.  Til.  Assumpsit.  {b)  I  Scott,  660.     1  Hodges,  123.    1  BiK- 

N.  C.  687. 
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the  proof  that  they  signed  the  agreement  was  of  itself  snf&cient.  No  objection  Conu  Plfot. 
was  made  at  the  trial  as  to  the  proof  of  the  consideration,  and  it  is  now  too  stuart 
late;  and  it  must  be  taken  that  the  iacts,  which  are  stated  in  the  declaration, 
are  tme.  The  defendants  admit  that  they  had  surreptitiously  obtained  a  pat- 
tern belonging  to  the  plaintiffs,  and  that  disputes  and  differences  had  arisen, 
and  for  the  purpose  of  avoiding  further  discussion,  the  arbitration  was  agreed 
to.  That  is  a  sufficient  consideration.  Nor  is  the  award  bad,  as  being  in 
restraint  of  trade.     Homer  v.  Ashford  (c). 

Maule  and  Akgmder,  cantrd.  Hie  plaintifis  ought  to  have  given  evidence 
of  the  original  submission  to  arbitration.  The  signature  of  the  agreement  by 
Hoole  afforded  no  proof  of  the  submission.  No  action  could  have  been  main- 
tained upon  the  agreement  alone,  and  therefore  the  introductory  matters  were 
introduced.  Under  the  new  rules,  a  distinction  is  taken  between  an  implied 
and  an  express  promise ;  but  when  the  plaintiff  relies  upon  an  implied  pro- 
mise, he  is  bound  to  shew  the  facta  from  which  it  arises.  In  Wallis  v.  Broad- 
bent  (d),  the  declaration  stated  the  terms  of  an  old  agreement,  and  a  subse- 
quent arrangement  that  the  defendant  should  hold  upon  the  terms  of  that 
agreement  at  a  different  rent ;  and,  upon  a  plea  of  non-assumpsit,  it  was  held 
that  the  first  agreement  must  be  proved,  and  Pattison,  J.,  said,  "  The  plain- 
tiffs are  obliged  to  rely  on  the  implied  contract.  Then  non-assumpsit  denies 
all  the  matters  of  fact  from  which  the  implied  contract  may  be  implied  by  law. 
If  so,  then  it  is  necessary  for  the  plaintiffs  to  prove  the  original  term  of  the 
holding,  and  the  transfer  of  the  tenancy ;  and  that  the  defendant  continued  to 
hold  the  premises,  with  the  exception  of  the  mere  change  in  the  amount  of  the 
rent,  upon  all  the  old  terms  of  the  original  agreement."  And  the  award  is 
bad.  as  being  in  restraint  of  trade.  Homer  v.  Greaves  (c) ;  Hitchcock  v. 
Cohen  (/). 

Cur,  adv.  vult. 

TiNnAL,  C.  J. — ^There  have  been  two  objections  urged  on  the  part  of  the 
defendants  under  this  rule ;  one  against  the  verdict  which  has  been  found  for 
the  plaintiffs,  the  other,  in  arrest  of  judgment.  The  principal  objection 
which  was  urged  at  the  trial  against  the  plaintifis'  right  to  recover,  and  upon 
which  the  learned  judge,  who  tried  the  cause,  was  strongly  pressed  to  nonsuit 
the  plaintiff,  was,  that  there  was  no  evidence  of  the  submission  of  the  two  de- 
fendants to  the  reference,  the  award  under  which,  forms  the  groundwork  of  the 
action.  But  we  think  the  signature  of  the  memorandum  of  agreement  by  both 
the  defendants,  which  agreement  was  directed  by  the  arbitrators,  after  the  in- 
vestigation of  the  case,  to  be  given  by  the  defendants,  was  a  sufficient  recog- 
nition of  the  authority  of  the  arbitrators  to  supply  the  place  of  a  more  regular 
and  formal  submission.  In  the  argument  before  the  Court,  another  objection 
has  been  taken,  and  strongly  urged  upon  our  attention,  viz.,  that  there  is  no 
evidence  whatever  to  connect  the  promise  with  the  consideration  alleged  in 
the  declaration ;  and  that,  under  the  plea  of  non-assumpsit,  the  plaintiff  is 
bound  to  shew  that  the  promise,  which  he  alleges  to  have  been  made,  was 
grounded  on  the  previous  consideration,  or  state  of  facts  alleged  by  him,  as  its 

W  3  Bing.  3M ;  11  Moore,  91.  (e)  7  Bing.  735 ;  5  M.  A  P.  768. 

(</)  2  Har.  k  WoU.  40.  (/)  Not  yet  reported  in  K.  B. 
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Com.  Pleat,    groiindwork  and  support.    Witltoi!t  giving  waj  opinion  wltatever  on  tint  ib- 

w^y^^        stract  qaestion,  we  tl^nk  the  objection  oaimot^  in  any  event,  be  alkmed  in  tfak 

V  case :  first,  because  the  objectioik  was  not  taken  at  the  trial,  wlucb,  if  tahntt 

KicBOLsox.  ^j^j.  ^^^^  might  have  been  removed  by  fixrther  evidence:  and,  secondly, l)^ 
canse  we  are  unable  to  see,  upon  the  evidence,  any  state  of  facts  other  Unn, 
and  different  frofm,  those  alkged  in  the  dedaration,  to  whkh  the  premise  m 
by  possibility  apply.  The  several  facts  stated  in  the  deckratiasi  were  proM 
and  the  promise  was  proved  in  writing  by  the  signatuye  oi  the  parties:  vt 
see  no  other  circumstances,  than  those  which  preceded,  which  could  form  the 
consideration.  As  to  the  motion  in  arrest  of  judgment,  we  think  the  point 
raised,  that  the  agrettnent  was  in  restraint  of  trade,  is  far  too  dottbtlid,  npw 
the  aUegations  in  this  dedaration^  to  justily  us  in  arresting  the  ju^^meot. 
The  objectioQ  appears,  upon  the  record,  if  the  defendants  shidl  be  advised  ftr- 
ther  to  insist  upon  iti  and  we  give  our  judgment  for  ^  jdaintifis. 


Jttneiik. 


Granger  v.  Taunton. 


fl^ti^  Sew'  ff^^^^^SON  obtained  a  rule  nisi  to  discharge  a  rule  which  had  been 
4,  c.  76,  the    *  served  upon  the  sheriff  of  the  city  of  Oxford,  requiring  him  to  return  i 

5b5  it  not  fe-  ^^  of  cfl.  «i.  in  an  action  which  had  been  brought  in  this  court.  It  ip- 
quired  to  exe.  peared  by  affidavit  that,  previously  to  the  Municipal  Act,  6  W.  4»  c.  76,  tk 
JbrS*  writs*  ^^^  of  Oxford  had  the  execution  of  writs  from  the  city  courts,  but  that  the 
which  issue  sheriff  of  Oxfordshire  executed  all  writs  which  issued  from  the  superior  courts 
riorcourtf.  ^  ^^  contended  that  notwithstanding  sec.  61  of  the  statute  (a),  the  sherifTof  tk 
county  was  the  proper  officer  to  return  this  writ  of  ca.  sa, 

Kelly  shewed  cause. — It  is  the  manifest  object  of  the  61st  section  of  the 
statote  to  render  the  practice  uniform  in  all  the  cities  and  towns  theiein 
mentioned ;  and  ih  many  of  those  places,  as  Southampton  and  Poole,  the  sheiif 
had  the  execution  of  all  writs  which  issued  from  the  superior  courts. 

Henderson,  contrtlL,  was  stopped  by  the  court. 

TiNDAL,  C.  J. — ^This  case  arises  on  the  6l8t  section  of  the  6  W.  4,  c.  7S, 
which  directs,  that  the  sheriffs  appointed  by  the  town  councils  shall  exeoite 
the  office  with  the  like  duties  and  powers  as  Uie  sheriff  or  the  person  filling  tk 
office  of  sheriff  would  have  had  if  the  act  had  not  passed.  The  bailifls  d 
Oxford  did  not  return  the  writs  which  issued  from  the  superior  courts,  sod  «« 

(a)  Section  61  st  enacts,    "That  in  the  and  powers  as  the  sheriff,   or  the  pen« 

dtyof  0^of4^,inthetownofB«nMei^ii^oii*  filling  the  office  of  sheriff,   in  the  aiii 

Tweed,  and  in  the  counties  of  the  cities  of  town  and  counties  respecdveij  wonM  biR 

Briitoi,  Canterbury,  Chetiety  Coventry,  Ex-  had  if  this  act  had  not  passed;  ande^ 

eter,  Oioueesfer,  Lichfield,  Lincoln,  Norwich,  person  who,  at  the  time  of  the  passing  of  ths 

Wereesteff  and  York,  and  in  the  counties  of  act,  shall  hold  the  office  or  execute  Ibe  i»- 

the  towns  of  Carmarthenj   Haverfordwest^  ties  of  sheriff  in  the  said  town  and  cooQties 

Kingsion-upon-Hull,  Newcastle-vpon-Tyne,  respectively,  shall  continue  to  hold  asd  ex^ 

Nottingham,  Poole^  and  Southampton,  the  cute  the  same  until  the  first  appointmcDt  d 

council  shall,  on  the  first  day  of  November  a  sheriff  therein  under  the  pniYiaioos  of  tliis 

in  every  year,  appoint  a  fit  person  to  exe-  act,  and  il6  longer." 
cute  the  office  of  sheriff,  with  tie  like  duties 
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shall  give  foil  eflbot  to  the  flectkm  bf  gtvmg  the  sheriff  of  (hpford  the  some  €fom.  Pleas. 

powen  as  they  had.    If  the  legislatore  had  intended  to  take  from  the  sheriff  q^^^^^h 

of  the  ooonty  tilie  execution  of  writs  from  the  8iq>erkir  courts,  in  Oxftnrd,  some  v. 

more  express  enactment  wovkd  haTS  appeared.  aoxton. 

Park,  J.,  GASuLn,  J*»  and  Vauohak,  J.,  eoncnrred. 

Rule  absolate. 


Armstrong  v.  Free. 


MayTi, 


T*HIS  was  an  action  to  recover  15/.,  heing  the  amomit  of  money  expended  Where  less 

by  the  plaintiff  in  repairing  certain  premises  which  had  been  oocapied  by  ^ught  to  be 

the  defendant  as  his  tenant,  nnder  an  agreement  to  keep  them  in  repair.    At  '^^▼c^  ^^ 

the  trial,  before  TinM,  C.  J.,  the  plaintiff  proved  the  value  of  the  repairs,  and  gn^t  anew^ 

the  defendant  called  no  evidenoe  in  answer;  but  the  jury  nevertheless  returned  ^^^^' 

a  verdict  in  favour  of  the  defendant.  npoo  •  pcrvcne 

Tenlict, 
•Ithougb  the 
R.  V.  Richards  moved  for  a  new  trial,  without  payment  of  costs.     He  sub-  Yerdict  wu 

mitted  that  this  was  a  perverse  verdict,  and  that  in  such  cases  the  Court  would  ^'•"V  wrong. 

grant  a  new  trial  without  requiring  the  plaintiff  to  pay  the  costs  of  the  former 

trial. 

TiNDAL,  C.  J. — If  I  had  been  a  jur3rman,  I  should  have  decided  in  favour  of 
the  plaintiff,  and  the  verdict  has  undoubtedly  taken  a  wrong  course;  but  we 
have  a  general  rule,  that  when  the  damages  are  so  small  a  new  trial  shall  not 
be  granted. 

Park,  J.,  concurred. 

Vauohan,  J. — ^It  is  mercy  to  the  parties  not  to  interfere. 

Rule  refused  (a).' 

(a)  See  Jbaet  v.  DaU^  9  Price,  591;  v.  Undtrwood,  M'Le.  fc  Youiige,266;  and 
Ortim  V.  SpaikmaMf  8  Moore,  339 ;  Manning      Freeman  Vk  Price,  I  Y.  fc  J.  402. 


Perqueres  V.  Bell.  jif^^si. 

J^ALL  moved  to  make  a  rule  absolute  for  judgment  as  m  case  of  a  nonsuit.  Upon  default 

the  plaintiff  having  failed  to  try  the  cause  m  pursuance  of  a  peremptory  ^nrnpiory  * 

undertaking.  undwtdiing 

^  has  been  gi?eo, 

it  it  no  excuie 

Pdendarf  shewed  cause,  upon  an  affidavit,  which  stated  that  the  cause  was  JJjJjJ  ^. 

not  tried  in  consequence  of  the  absence  of  two  material  and  necessary  material  and 

witnesses.  neoettaiy  wit- 
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Com.  Pleat.  Tindal;  C.  J. — You  ought  to  have  applied  to  the  Court  to  get  rid  of  the 

«^nrw  undertaking  when  you  found  you  could  not  find  the  witnesses.    This  is  menlT 

V.  going  over  the  same  ground  again,  and  making  a  peremptory  undertakiiig  to 

^'^^  amount  to  nothing.    Ihe  rule  must  be  made  absolute. 

Park,  J.,  Gabxlxb,  J.,  and  Vauohan,  J.,  concurred. 

Rule  absolute. 


END  OF  TRINITY  TERM. 


CASES 

ARGUED  AND  DETERMINED 


IN  THB 


COURT     OF    COMMON     PLEAS, 


IN 


Michaelmas  Term,  1836. 


Doe  dem.  March  v.  Roe. 

JVd».7. 

QHADWICK  JONES  moved  for  judgment  against  the  casual  ejector.  The  Under  special 
affidavits  shewed  that  the  attomies'  clerk  went  to  the  premises  to  serve  the  » JSeahShS 
declaration  in  ejectment,  when  the  daughter  of  the  tenant  in  possession  looked  for  podgment 
out  of  tlie  first  floor  window,  but  refused  to  open  the  front  door :  the  decla-  ^[uid  ejector 
ration  was  then  read  to  her,  and  one  copy  of  it  was  thrown  down  the  area.  willbeftraDtcd, 
and  another  copy  was  affixed  to  the  front  door  of  the  house.     A  second  tenantlnpoe- 
attempt  to  serve  the  declaration  was  subsequently  made,  when  a  servant  spoke  Mtiion  ^^ m^ 
to  the  applicant  from  the  area,  but  she  refused  to  open  the  front  door,  and  BerrcdT^ 
said  her  master  was  not  at  home,  and  that  she  did  not  know  whether  he  had 
received  the  copy  which  had  been  before  left :  another  copy  of  the  declaration 
was  left  with  her,  and  whilst  the  derk  was  explaining  the  purport  of  it  to  her, 
a  man's  voice  was  heard  within  the  house.    The  tenant  in  possession  subse- 
quently wrote  a  letter  to  the  attorney,  in  which  he  said  that  he  was  desirous 
of  getting  rid  of  ihe  annoyance,  and  did  not  desire  to  put  his  landlord  to  ex- 
pense, and  proposed  a  meeting  to  arrange  the  terms  upon  which  he  should 
give  up  the  premises,  and  upon  such  meeting  he  proposed  certain  terms  which 
were  not  accepted. 

TiNDAL,  C.  J. — ^Take  a  rule  absolute. 

Gasslbb,  J.,  BosANQUBT,  J.,  and  VAueHAN,  J.>  agreed. 

(a)  See  Doe  d.  Buttram  v.  Roe,  1  Will.  Wol.  &  Dav.  69. 
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Nov.  2. 

If  the  affidaTlK 
of  the  due  tak. 
ingofhail  be 
sworn  before 
the  defendant*! 
attorney,  it  ia 
irregular. 


Sherwood's  Bail. 

'TOMLINSON  moved  to  justify  bail  by  affidavit. 

Humfrey  objected,  tbat  it  appeared,  by  referring  to  the  bail-piece,  that  tbe 
affidavit  of  the  due  taking  of  ttte  bail  was  sworn  before  the  defSendant's  at- 
torney. The  Court  aSowed  the  ol]jectM&»  but  granted  time  to  amend  tite 
affidavit  on  pa3anent  of  costs. 

Got.— TiNDALh  C.  J.,  Gasblbb,  J.,  Bosanqubt,  J.,  and  Vauohan,  J. 


Nov.  2. 

An  order  was 
made  at  cham- 
bers, requiring 
the  plaintiff  or 
his  agent  (who 
attended  the 
summons,)  to 
give  farther 
particulars  of 
demand  I  the 
order  not  being 
comnlied  with, 
a  rule  nisi  was 
obtained,  ealU 
ing  on  the 
plaintiff's  aU 
tomey  to  gire 
further  particu- 
larsofdenuuMl. 
Upon  shewing 
cause :  ffeld^ 
thatserrloe  of 
the  rule  on  the 
plaintiff  was 
UMuflicieou 


Stevens  v.  Underwood, 

ANDREWS,  Serjt.,  shewed  cause  against  a  rule»  which  called  upon  theplain- 

tiff's  attorney  to  isftiew  camse  why  he  skooM  not  deliver  further  and  better 

particulars  of  the  plaintiff's  demand.     He  objected  that  there  was  a  defect  ia 

the  service  of  the  rule,  as  the  affidavits  on  the  other  side  shewed  that  it  had 

been  served  on  the  plaintiff,  but  not  on  his  attorney. 

Monad  contrh. — It  ai^>ears,  by  the  affidavits,  that  the  plaintiff's  attonxr 
had  attended  before  a  judge  at  chambers,  when  an  order  was  made  requiiiog 
the  plaintiff,  or  hit  agent,  to  give  further  and  better  particulars.  The  preseoi 
rule  was  obtained  in  consequence  vi  that  order  not  having  been  obeyed ;  sad 
as  the  attorney  was  present  when  Ihe  judge's  order  was  made,  he  niist  be 
taken  to  be  cognizant  of  the  circumstances. 

TiKDAL,  C.  J. — The  defendant  has  misti^en  his  course.  He  obtains  a  r^ 
against  the  plaintiff's  attorney,  but  neglects  to  serve  it  upon  him.  It  is  ai<i 
that  the  attorney  must  take  notice  of  this  application,  because  he  was  pretetf 
at  the  judge's  chambers  when  the  order  was  made ;  but  that  is  not  snflicKst, 
because  it  frequently  happens  that  orders  are  made,  and  afterwards  waived. 

Gasblbb,  J.,  BosAMQVBT,  J.,  and  Vauohan,  3.,  agreed. 

Rule  discharged. 


Nov.%. 


Vere  V.  Moore. 


Where  an  sc  TLf  OTION  to  review  the  prothonotary's  taxation  of  costs.  The  action  w* 
brought  in  i^ar.  brought  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange,  which 

ocban  *  ^'and  ^  became  due  on  the  24th  of  Jvne.  The  venue  was  laid  in  Surrey,  and  the  de- 
the  prothono.  fendant  pleaded  that  he  had  not  received  due  notice  of  the  dishonour  of  dte 
tary  taxed  the 

plaintiff's  oosu  as  if  the  venue  had  been  laid  in  London^  where  the  attorney  and  witnenaes 
resided;  it  was  htid  that  the  taxation  wu  incorrect,  and  that  the  plaintiff  was  entitled  to  the 
coau  of  trying  the  cause  in  Surrey, 
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bni  by  tiie  «ccq)tor.    The  caiue  came  on  for  trial  at  the  Guildford  aaaizes,     ConuJPjeaa. 

before  Gaselee,  J.,  but  no  defence  was  offered,  and  a  verdict  was  taken  for 

the  plamtiff  for  300/.     The  learned  judge  g^ranted  speedy  execution  for  100/. 

The  prothonotary,  in  taxing  the  costs,  refused  to  allow  the  plaintiff  greater 

costs  than  he  would  have  been  entitled  to  receive  if  the  cause  had  been  tried 

m  London,  where  the  plaintiff's  witness  and  the  attorney  resided,  and  xip* 

wards  of  20/.  was  disallowed  on  this  ground, 

Tkesiffer,  in  support  of  the  application. — Hie  bill  did  not  become  due  until 
it  was  too  late  to  try  the  cause  at  the  sittings  in  London;  and  it  may  be 
admitted  that  the  plaintiff's  object  in  la3ring  the  venue  in  Surrey ,  was  to 
obtain  a  more  speedy  execution  to  recover  his  debt.  The  defendant  by 
pleading  a  defence,  which,  not  being  proved,  must  be  taken  to  be  withov^t 
foundation,  compelled  the  plaintiff  to  try  the  cause. 

Wilde,  Seijt.,  shewed  cause  in  the  first  instance.  If  this  motion  is  suc- 
cessful, a  cause  may  be  taken  for  trial  to  distant  counties  just  as  it  may 
happen  to  suit  the  convenience  or  pleasure  of  the  plaintiff's  attorney. 
The  witness  and  the  attorney  both  resided  in  London,  and  the  prothonotary 
exerdsed  bis  discretion  in  refusing  to  allow  more  costs  than  the  plaintiff 
cooid  have  received  in  London.  It  is  the  inveterate  general  practice, 
that  the  Ck>urt  will  not  interfere  with  the  prothonotary  in  a  case  like  the 
present.  Hie  costs  of  counsel,  briefs,  and  witnesses,  are  always  in  hie  dis- 
cretion ;  and  it  is  only  where  a  general  principle  is  incorrectly  acted  upon, 
that  the  Court  will  interfere  (a).  [Tindtd,  C.  J. — Did  not  the  prothonotary 
lay  down  a  principle  in  this  case  ?]  It  is  a  mere  question  of  amount,  and 
the  discretion  is  a  wholesome  one,  and  is  calculated  to  do  justice  to  all 
parties.  IBosanquet,  J.^«The  difficulty  I  feel  is  this  :  that  a  discussion  wiU 
take  place  before  the  prothonotary,  in  all  cases  where  the  venue  is  transitory.] 
The  plaintiff  has  no  right  to  speculate  on  obtaining  a  speedy  execution  to 
recover  his  debt,  but  he  ought  to  have  laid  the  venue  and  tried  the  cause  in 
London  or  Middleoeje. 

TiNDAL,  C.  J. — I  feel  some  difficulty  in  giving  the  prothonotary  so  much 
power;  and  as  the  case  involves  an  important  principle,  we  will  ascertain 
what  the  practice  is  in  the  other  Courts. 

On  a  subsequent  day,  the  Court  said  that  the  practice  in  the  other  courts 
was  to  allow  full  costs  in  cases  similar  to  this,  and  the  taxation  was  ordered 
to  be  reviewed. 

Rule  accordingly. 

(a)  Mr.  Prothonotary  Watlington  stated  according  to  the  luual  practice  of  the 
to  tiie  Court,  that  the  costs  had  been  taxed      office. 
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Nav.B, 


Johnson  and  another  v.  Windle  and  another. 


A  promissory     'T'ROVER  to  recover  a  promissory  note,   of  which  the  following  is  i 

b^^hl^S^"*  copy:— 

dLVtoth?"  "  Milford  Wharf,  London,  30th  March,  1836. 

?W  J*torf)SI''        "  ^^^  ^y"  *^"'  ^^'  ^®  promise  to  pay  C.  Johnson  and  Sons,  or  order. 

order,  sixty  thirty  pounds  value  received  in  coals,  ex  ship  TVo  Brothers;   at  Meean. 

T^^nSTw.?-  Goslings  and  Sharpe, 

stolen  by  (Signed),  "  W,  and  C.  FFWfc/* 

the  plaintiff's  ^    *       ' 

derk,  snd  by  •    ^ 

means  of  The  declaration  was  in  the  usual  form,  and  alleged  that  the  plaintifis  woe 

rnlntelmmimt  l^^^^^ly  possessed  of  the  note,  as  of  their  own  property.    The  defendaots 

wss  obtained  pleaded,  first,  the  general  issue,  not  guilty ;  secondly,  that  the  pUdntifi  woe 

dants,  when    '  i^ot  lawfully  possessed,  as  of  their  own  property,  of  the  said  proiiiiiwmy  wte, 

s5  maturir*^**  ^  manner  and  form  as  m  the  declaration  alleged.     Upon  these  pleas  isna 

the  plaintiffs  were  joined ;  and  hy  consent  the  following  fieu^  were  stated  in  a  special  case 

SSi'l^^'t  '»'  ^^  «?'"««»  »'  ^  Court. 

that  it  bad  been       The  plaintiffs  are  coal  factors;  the  defendants  are  coal  merchants.    Both 

dhefmiants  *  parties  carry  on  business  in  London :  the  former  under  the  firm  of  Charh 

having  refuMd  Johnson  and  Sons ;  the  latter  under  the  firm  of  William  and  Charles  Wudk. 

noS  ito  ^Ce  '  "^e  defendants  are  the  makers  of  the  promissory  note  before  set  forth.    Hk 

^aintifA :--       plaintiffs  are  the  payees  therein  mentioned.     The  note  in  question  was  made 
Held^  that  an     '^    ,    ,  ,       ,       ,  *     ,  m       ,         ^  .       ,  ^   ,  ,.  ,  *      i 

action  of  trover  and  drawn  by  the  defendants  on  the  day  of  its  date,  and  delivered  by  thoo 

able  u>'reGove'r    ^  ^®  plaintiffs  in  the  usual  course  of  business,  in  part  payment  for  part  dt 

it.  cargo  of  coals.     The  note  was  afterwards  stolen  from  the  plaintiA ;  st  the 

time  it  was  so  stolen,  there  was  no  indorsement  upon  it.     On  the  day  ^to 

it  became  due,  Messrs.  WUkins  were  holders  of  the  said  note  for  value,  aad 

the  same  was  presented  by  a  derk  of  Messrs.  Glyn,   bankers  in   Xostfoa, 

on  account  of  the  said  Messrs.  WUkins,  to  Messrs.  Gosling  and  Sharpe  for 

payment.    They,  as  the  defendants'  bankers,  paid  the  note,  and  debited  tiie 

defendants'  account  with  the  sum  paid ;    they  afterwards  handed  over  the 

note  to  the  defendants,  in  whose  possession  it  now  remains.      Upon  the 

delivery  of  the  note  to  the  defendants  by  Messrs.  Gosling  and  Sharpe,  and 

whilst  it  remained  in  the  defendants'  possession,  and  before  the  oommenoe- 

ment  of  this  suit,  the  plaintiffs  demanded  the  note  of  the  defendants,  but 

they  refused  to  give  it  up.     Afterwards,  the  present  action  was  commenoed. 

The  promissory  note  was  never  indorsed  by  the  plaintiffs,  or  by  their  as- 

thority ;  nor  was  any  person  ever  authorized  by  them  to  receive  the  amooDt 

thereof.    At  the  time  when  the  note  was  handed  over  to  the  defendants,  the 

following  indorsements  appeared  upon  the  back  of  it : — 

By  C.  Johnson  and  Sons,  to  Mr.  John  Athuu 

John  Atkm, 

George  Wright. 

All  the  indorsements  on  the  note  are  forgeries,  in  the  handwriting  c^  one 

George  Wryghte,  who  at  the  time  the  note  was  made  and  delivered  to  tlK 

plaintiffs,  and  for  some  time  afterwards,  was  a  derk  in  their  employ.    Tbe 

note  was  stolen  from  the  plaintiffs  by  George  Wryghte,  whilst  he  was  in  their 

service. 
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Tlie  defendants  had  no  notice  iSiat  the  indonement  of  C.  Johnson  and  Sons     Com.  Pica, 
was  a  forgery,  at  the  time  Messrs.  CMing  and  Sharpe  paid  the  same,  nor 
for  upwards  of  six  weeks  afterwards,  when  notice  was  given  to  the  defen- 
dants of  that  fiust,  and  when  the  plaintiffis  first  diacoyered  that  the  note  had 
been  stolen. 

If  the  Ckmit  upon  the  circomstances  siboYe  stated  should  he  of  opinion  that 
the  p]aintx&  were  entitled  to  the  property  and  to  the  possession  of  the  note, 
when  the  same  was  demanded  as  aforesaid,  and  that  there  is  sufficient  evi- 
dence of  a  conversion  hy  the  defendants,  the  pleas  are  to  be  withdrawn,  and 
judgment  is  to  be  entered  for  the  plaintiffs  by  confession.  If  the  Court 
sbaD  be  of  opinion  that  the  plaintifis  were  not  so  entitled,  or  that  there  is  not 
sofficient  evidence  of  a  conversion,  then  judgment  of  noUe  prosequi  is  toi^e 
entered.  ^ 


ChameU  for  the  plabtifis. — The  plaintifis  had  the  property  in  the  note 
vested  in  them,  and  it  has  never  been  divested.  The  note  would  not  pass 
by  delivery,  because  it  was  payable  to  order,  and  therefore  the  cases  where 
notes  have  been  negotiable  by  a  mere  delivery,  do  not  apply.  The  pay- 
ment by  the  bankers  was  not  a  payment  to  the  plaintiffs,  because  they  had 
sever  indorsed  the  bill;  and  the  rule  is  well  established  that  no  property 
passes  by  a  forged  indinrsement.  Smith  v.  Sheppard{a),  Mead  v.  Young  (jb), 
'Jiei^v,  Harley(c),  Forster  v.  Clements  (d).  Nothing  but  payment  to  the 
pontiffs,  txt  to  their  order,  would  divest  the  property  in  the  bill  out  of  them, 
or  it  does  not  appear  that  they  had  been  guUty  of  any  negligence.  If  that 
sircomstance  were  relied  upon,  the  negligence  ought  to  have  been  expressly 
tated.  The  defendants  are  in  the  same  situation  as  if  they  had  innocently 
tceived  the  goods  of  a  bankrupt,  after  an  act  of  bankruptcy. 

/.  Barley,  contrtt, — It  is  admitted  that  the  defendants  paid  the  note  when  it 
ecame  due,  to  a  holder  for  value.    The  questions  are,  first,  whether  this  was 

valid  payment  as  against  the  plaintiffs ;  and  secondly,  if  it  was  not,  whether 
t  was  altogether  so  invalid,  as  to  enable  the  plaintiffs  to  throw  the  loss  upon 
be  defendants.  The  distinction  between  instruments  which  are  securities 
}r  money,  and  instruments  which  form  the  ordinary  currency  of  the  country, 
I  remarked  upon  in  Lang  v.  Smith  (e).  Here  the  note  was  negotiable  to 
be  order  of  the  plaintiffs ;  and  the  defendants  had  no  means  of  judging  of 
be  authenticity  of  the  indorsements.  It  also  appears  that  the  plaintiffs 
rere  guilty  of  gross  negligence.  If  the  note  had  been  properly  taken  care 
f,  the  loss  would  have  been  discovered  within  a  less  period  than  six  weeks ; 
Qd  if  the  theft  had  been  promptly  ascertained,  measures  might  have  been 
iken  to  prevent  any  damage  to  the  defendants.  In  Morrison  v.  Buchanan  (/ ) , 
rhere  the  clerk  of  a  party  who  left  a  bill  of  exchange,  enabled  a  stranger  to 
iacover  the  mark  or  number  upon  it ;  in  consequence  of  which,  the  bill  veaa 
elivered  out  to  one  who  had  no  right  to  receive  it,  it  was  held  that  the 
arty  who  so  delivered  it  was  not  liable  to  an  action  of  trover. 


(a)  Sel  ca«  343.  Chitty  on  Bills,  287.  8th  {d)  %  Campb.  ]7. 

iitioD.  (e)  7  Binsrfa.  292. 

(6)  4  T.  R.  30.  (/)  6  Car.  *  P.  18. 
(c)  Cited  in  AUen  v.  Dnndat,  3  T.  R.  127. 
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JOHVSOV 

V. 
WlKDLE. 


TiNDAi,  C.  J.*— It  wotild  be  attended  with  most  dangerous  conseqfoenca 
if  we  were  to  give  legality  to  a  forged  indorsement  on  a  bill  of  exdiange. 
The  general  rule  is,  that  a  forged  indorsement  gives  no  title ;  but  the  ar- 
gument advanced  for  the  defendants  is,  that  such  gross  negligence  appears  od 
the  part  of  the  plaintiffs,  as  to  take  this  case  out  of  the  operation  of  the  general 
rule.  But  the  statements  in  the  case  leave  us  in  doubt  as  to  the  degree  of 
negligence ;  and,  for  any  thing  which  appears  to  the  contrary,  the  plaintifii 
might  have  taken  ordinary  care  of  the  bill  of  exchange.  If  sadh.  a  defence  ms 
intended  there  ought  to  have  been  a  more  precise  statement  to  shew  the  ne- 
gligence, but  on  the  facts  before  us  our  judgment  must  be  for  the  plaintifis. 


Gaselbb,  J. — In  the  case  relied  upon,  negligence  was  expressly  proved, 
but  here  no  allegation  of  negligence  appears. 

Vauohan,  J. — The  plaintifis  have  made  out  all  the  allegations  which  are 
essential  in  an  action  of  trover.  No  fact  is  stated  from  which  negligence  can 
be  inferred,  and  thb  case  is  therefore  distinguishable  from  that  which  has 
been  cited. 

BosANQUBT,  J. — I  am  of  the  same  opinion.  Tlie  note  appeared  upon  tbe 
face  of  it  to  be  the  property  of  the  plaintiffs,  and  the  indorsements  were  alto- 
gether a  nullity.  The  note  having  been  demanded  and  refused,  there  is 
sufficient  evidence  of  a  conversion,  and  the  plaintiffs  are  entitled  to  recover. 

Judgment  for  the  plaintiffs. 


iVop.  4. 


Prole  and  another,  Administrators  of  W.  S.  Andrews, 
deceased,  v.  Wiggins. 


J^EBT,  on  a  bond,  conditioned  to  pay  W,  S.  Andrews  200/.,  with  interest 

Plea — ^that  the  said  W.  S.  Andrews,  before  and  at  the  time  of  making 

the  said  writing  obligatory,  used,  exercised,  and  carried  on  the  art,  mysten* 

and  profession  of  a  surgeon,  apothecary,  and  man-midwife;  and  the  said 

W.  8,  Andrews,  so  using,  exercising,  and  carrying  on  the  said  art,  mystery. 

and  profession   of  a  surgeon,   apothecary,  and   man-midwife,  as  aforesaid 

heretofore  and  before  the  making  of  the  said  supposed  writing  obligatory. 

tfke'ihe  wn  of    to  wit,  on  the  10th  of  July,  1828,  at  London,  aforesaid,  it  was  unlawfully  aod 

gor,  as    gQ,.,.^p^y  agreed  by  and  between  the  said  W.  S.  Andrews  and  the  defendant, 


In  an  action  on 
a  bond  by  the 
administrators 
of  tlie  obligee, 
it  was  pleaded 
that  the  bond 
waa  given  in 
pursuance  of  a 
corrupt  agree- 
ment, that  the 
obligee  should 


his  apprentice 

to  learn  the 

profession  of 

surgeon,  apo- 

thecary,  and 

man-midwife, 

for  two  years 

only,  but  that 

in  certain  ar- 

tidea  of  agreement  it  shonld  be  made  to  appear  that  the  apprentice  was  articled  for  five  years; 

in  order  that  by  such  corrupt  contriyance  tne  parties  might  fraudulently  and  illegally  procure 

the  apprentice  to  be  admitted  for  the  purpose  of  practising  as  an  apothecary  upon  serving  two 

years  instead  of  five  ^ears,  as  required  by  the  stoiute.    After  verdict,  it  was  moved  to  enter 


that  the  said  W.  S.  Andrews  would  take  G.  H.  Wiggins,  son  of  the  defendant, 
as  his  apprentice,  to  learn  the  art,  mystery,  or  profession  of  a  surgeon,  apothe- 
cary, and  man-midwife,  for  the  term  of  two  years  ;  but  that  in  and  by  certain 
articles  of  agreement  of  apprenticeship  to  be  made  and  entered  into  by  aoil 


for 
yect 


judftment  for  thepiamtifrnofi  obrtanle  veredicto^  upon  the  ground  that  no  apprenticeship  I 
five  years  was  required  for  the  business  of  a  surgeon,  and  that  the  defendant  could  not  ob| 
to  the  legality  of  his  own  bond ;  but  the  Court  refused  to  grant  a  rule. 
Held  also,  that  the  plaintifi  were  not  entitled  to  be  relieved  from  payment  of  costs  under 


WlOGIKS. 


MICHAELMAS  TERM,  1836.  205 

between  the  said  W,  S.  Andrews  end  the  defendant,  and  his  son,  the  said     Com,  Pleat, 
G,  H.  Wiggins,  it  should  be  stated  and  be  made  to  appear  therein,  that  it  had        pI^ole 
been  agreed  by  and  between  the  said  parties  thereto  that  the  said  G.  H.  Wiggins  v. 

had  been  and  was  articled  to  the  said  W.  S.  Andrews,  for  the  term  of  five  years, 
as  his  apprentice ;  and  for  that  purpose  that  such  articles  of  agreement  should 
be  antedated,  in  order  that  by  such  corrupt  contrivance  the  said  parties  to  the 
aaid  agreement  should  fraudulently  and  illegally  procure  the  said  G,  H.  Wiggins 
to  be  admitted  to  examination  for  the  purpose  of  practising  as  an  apothecary, 
upon  serving  an  apprenticeship  for  two  years,  instead  of  an  apprenticeship  for 
five  years,  as  reqwred  by  the  statute  in  such  case  made  and  provided.     And  it 
was  also  agreed  between  the  parties  aforesaid,  that  the  defendant  should  pay 
to  the  said  W.  S,  Andrews  the  sum  of  200/.  at  the  end  of  two  years  from  the 
time  his  said  son  should  go  to  the  said  W.  8.  Andrews,  together  with  interest 
for  the  same  from  the  day  the  said  G,  H.  Wiggins  should  actually  go  into  the 
Kfvice  of  the  said  W,  8.  Andrews,  and  which  said  sum  of  200/.  and  interest 
should  be  secured  by  the  said  bond  or  obligation  in  the  declaration  mentioned ; 
and  the  defendant  further  says,  that  in  pursuance  of  such  corrupt  contract  and 
milawfal  agreement  so  made  as  aforesaid,  the  said  G.  H,  Wiggins  afterwards, 
to  wit,  on  the  15th  of  Jtdg,  1828,  aforesaid,  at  London,  aforesaid,  entered  into 
the  service  of  the  said  W.  8.  Andrews  as  his  apprentice,  as  aforesaid,  and  for 
the  purpose  aforesaid,  and  continued  in  such  service  for  the  space  of  two  years 
from  the  day  and  year  last  aforesaid.     And  the  said  defendant  further  says, 
that  in  pursuance  and  in  consideration  of  such  unlawful  and  corrupt  contract  and 
agreement  so  made  as  aforesaid,  to  wit,  on  the  2dd  of  March,  1829,  the  said 
bond  or  writing  obligatory  was  executed  and  delivered  by  the  defendant  to  the 
said  W,  8.  Andrews,  and  certain  articles  of  agreement  were  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  also  made  by  and  between  the  said  defendant  of 
the  first  part,  the  said  G.  H.   Wiggins  of  the  second  part,  and  the  said 
W.  8,  Andrews  of  the  third  part,  and  the  same  were  antedated  the  15th  of  July, 
1825 ;  which  said  articles  of  agreement,  sealed  with  the  respective  seals  of  the 
defendant,  the  said  G.  H.  Wiggins,  and  the  said  W,  8.  Andrews,  were  had, 
taken,  and  kept  by  the  said  W,  8.  Andrews,  and  therefore  cannot  be  produced 
by  the  defendant.     And  in  and  by  the  said  articles  of  agreement  it  is  falsely 
and  fraudulently  recited,  that  whereas  it  has  been  agreed  between  the  several 
parties  thereto  that  the  said  G.  H.  Wiggins  shall  be  articled  to  the  said 
W",  S,  Andrews  for  the  term  of  five  years  as  an  apprentice ;  and  in  and  by 
the  said  articles  of  agreement  it  is  also,  amongst  other  things,  falsely,  unlaw- 
fully, and  corruptly  witnessed,  that  the  said  W.  8,  Andrews  should  and  would, 
for  and  during  the  term  of  ^v%  years,  teach  and  instruct,  or  cause  to  be  taught 
and  instructed,  the  said  G,  H.  Wiggins  in  the  art,  mystery,  or  profession  of  a 
aargeon,  apothecary,  and  man-midwife,  and  at  the  end  of  the  said  term  do  all 
each  acts  as  might  and  should  be  needful  for  the   facilitating  the  said 
G,  H,  Wiggins  being  duly  admitted  as  a  regular  and  qualified  surgeon,  and  as 
in  such  cases  were  usual.     And  further,  in  and  by  the  said  articles  of  agree- 
ment it  is  made  to  appear,  that  the  said  G.  H.  Wiggins  consented  and  agreed 
to  become  and  be,  and  did  thereby  bind  himself  duly  to  serve  the  said  W,  8. 
Andrews,  as  his  apprentice  in  the  said  art,  mystery,  or  profession  aforesaid, 
from  the  day  of  the  date  thereof  for  the  said  term  of  five  years,  whereas  in 
truth  and  in  fact  the  said  articles  of  agreement  were  not  made  or  executed  by 
the  aud  several  parties  thereto  on  the  said  15th  of  July,  1825,  but  were 
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Com,  Pleat* 
o. 

W1001K8. 


really  and  actually  made  and  executed  by  them  respectiyely,  with  sodi  object 
and  in  pursuance  of  such  corrupt  agreement  as  aforesaid,  at  a  sdbsequent 
time,  to  wit,  on  the  2dd  March,  1829 ;  wherefore  the  said  supposed  inritiDg 
obligatory  became  and  was  wholly  void  in  law. 
Verification  and  tsme  thereon. 

The  cause  wsjb  tried  before  Tindal,  C.  J.,  at  the  last  London  sittiiigs,  when 
the  facts  stated  in  the  plea  having  been  proved,  a  verdict  was  found  for  the 
defendant. 

Stork$,  Seijt.,  moved  to  enter  judgment  for  the  plaintifis  nan  ohaUmie  vere- 
dicto. The  question  is,  whether  the  facts  stated  in  the  plea  are  anffideat  to 
shew  that  the  bond  was  void.  It  is  true  that  by  the  55  Geo.  3,  c.  194,  s.  15, 
a  five-years'  apprenticeship  is  required  to  entitle  a  person  to  practise  as  an 
apothecary.  But  the  defendant's  son  was  apprenticed  to  learn  the  art  of 
a  surgeon  as  well  as  that  of  an  apothecary.  No  apprenticeship  for  a  parti- 
cular period  is  required  to  practise  as  a  surg^n,  and  it  would  not  be  a  oorrapt 
agreement  to  take  the  apprentice  for  two  years  to  teach  him  surgery.  Hie 
defendant's  son  might  have  been  desirous  of  practising  only  as  a  soi^geon,  and 
then,  in  this  view,  the  contract  was  not  unlawful.  At  all  events,  although 
contracts  may  be  void  as  to  third  persons,  they  may  be  enforced  between 
immediate  parties.  Thus,  in  Roberts  v.  Roberts  (a),  where  one  had  executed 
the  conveyance  of  an  estate  to  his  brother,  for  the  purpose  of  giving  him  s 
colorable  qualification  to  kill  game,  it  was  held,  that  the  deed  was  valid  as 
between  the  parties,  and  was  sufficient  to  support  an  action  of  cjectxnent  to 
recover  the  premises.  Armstrong  v.  Lewis  (b)^  Howes  v.  Leader  (c),  Montifimt 
V.  Montifiore  (d).  Smith  v.  Garland  (e). 


Nov,  8.  TiNDAL,  C.  J.— We  have  looked  at  the  pleadings  to  see  whether  they  con- 

tained any  allegation  that  the  object  of  the  parties  was  to  evade  the  provisions 
of  the  statute  55  Geo.  3,  c.  194.  The  bond  was  given  to  secure  the  paymeot 
of  the  premium  to  be  paid  in  pursuance  of  the  articles  of  agreement,  and  die 
plea  states  that  the  agreement  was  antedated,  "  in  order  that  by  such  corr^yt 
contrivance  the  said  parties  to  the  said  agreement  might  fraudulently  and  ilk- 
g^y  procure  the  said  G,  H,  Wiggins  to  be  admitted  to  examination  for  the 
ptupose  of  practising  as  an  apothecary,  after  serving  an  apprenticeship  for 
two  years,  instead  of  jan  apprenticeship  for  five  years,  as  required  by  the 
statute  in  such  case  made  and  provided."  It  is  true  that  the  object  of  die 
parties  was  also  to  apprentice  as  a  surgeon,  but  there  being  a  distinct  allega- 
tion in  the  plea,  that  the  intention  was  to  defeat  the  provisions  of  the  statute 
as  to  apothecaries,  and  the  jury  having  found  that  the  allegations  in  the  plea 
are  true,  there  is  no  ground  for  giving  judgment  non  obstante  veredicto.  There 
din  be  no  doubt  but  that  the  defendant  may  shew  that  the  consideratioa  was 
illegal.     That  is  broadly  laid  down  in  Collins  v.  Bkmtem  (/}. 

Rule  refused. 

Ncv.  18.  On  a  subsequent  day.  Storks  moved  for  a  rule  to  shew  cause  why  the  plain- 

tifis  should  not  be  exempted  from  the  payment  of  costs,  under  3  &  4  W.  4, 


(a)  2  Barn.  &  Aid.  367. 
"^  2Cr 


(6)  2  Cr.  A  M.  274. 
(c)  g^o.  Jac,  270. 


(d)  I  W.  Black.  363. 

(e)  2  Meriv.  123. 
(/)2Wils.341. 
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c.  4Q,  8.  31,  upon  tlie  ground  that  they,  as  adnunistraton,  having  found  the    Com.  Pkas. 
bond  in  the  posseasion  of  the  intestate,  were  bound  to  sue  the  defendant.       •  if^'^^ 

TiNDAi.,  C.  J.— I  do  not  know  what  we  might  have  thought  if  the  plaintifis     WioaiMs. 
had  sworn  that  they  were  ignorant  of  the  fraud ;  but  here  they  knew  by  the 
plea  that  fraud  was  imputed,  and  they  might  have  discontinued  the  action. 

Rulerefiised* 


Day  v.   BONNIN,  JVaw.2. 

JJURLSTONE  moved  to  set  aside  an  award,  upon  the  ground  that  it  was  A  euiM  and  all 
not  final.     The  award  recited  that,  by  an  order  of  reference  made  and  SJ^ic^being^' 
signed  by  Sir  N.  C.  Tindal,  Knt.,  bearing  date  the  6th  day  of  August  instant,  referred  by  an 
and  made  in  an  action  then  pending  in  the  said  court  of  Common  Fleas,  it  was  PriaVoie  ar. 
ordered  that  this  cause,  and  all  matters  in  dispute  between  the  parties,  should  bitrator  vuted, 
be  referred  to  the  award,  order,  arbitrament,  final  end,  and  determination  of  that  havinir ' 
C.  H. ;  and  that  it  was  further  ordered  that  the  said  parties  should  in  all  "^^JJ^nJ****  ^[f*!. 
things  abide  by,  perform,  fulfil,  and  keep  such  award,  so  to  be  made  as  afore-  the  oartiet 
said,  and  that  the  costs  of  the  said  cause,  and  of  the  reference  and  award,  ^Jlf^'ji'^^if. 
should  abide  the  event  of  the  said  award,  and  that  neither  the  plaintiff  nor  the  ference,  he 
defendant  should  bring  any  writ  of  error,  or  prefer  any  bill  of  equity  agamst  U ^J  J^JiJJ^ 
each  other,  of  and  concerning  the  matters  so  as  aforesaid  referred.     "  Now  ^e  Mine,"  and 
know  ye  that  I,  the  said  C.  H.,  having  heard,  examined,  and  consi^red  the  further  pro- 
allegations,  proofs,  and  answers  of  both  the  said  parties  touching  the  matters  c««l»'»g|»  *«  jhe 
m  difference  between  them,  and  havmg  thoroughly  considered  of  the  same,  do  ceaae,  and  that 
thereupon  make  this  my  award  in  writing  concerning  the  same,  in  manner  JJould*w*a^ 
following ;  (that  is  to  say),  I  do  award,  adjudge,  and  determine  that  all  further  certain  sum  to 
proceedings  in  the  said  cause  shall  from  henceforth  cease  and  be  no  further  fuu  of  aU* del'^ 
proaecuted,  and  that  the  said  defendant,  J,  Boimin,  shall  and  do,  on  the  1 2th  mands  in  the 
day  of  September  now  next  ensuing,  well  and  truly  pay  or  cause  to  be  paid  thatttTuffi-  ' 
unto  the  said  plaintiff,  H.  Day,  the  sum  of  1 1/.  Ss,  of  lawful  money,  in  full  of  cienUy  ap. 
aO  demands  in  the  said  cause."  there  were  no 
It  appeared,  by  affidavit,  that  the  action  was  brought  to  recover  the  sum  of  JJ^^Jiff"*"*" 
11/.  5«.,  but  that  two  distinct  claims  for  different  sums  of  money  were  made  although  it  was 
by  the  plaintiff  before  the  arbitrator;  one  of  which  was  admitted,  and  the  'lllim"  w^^"^ 

otiier  resisted  by  the  defendant.  made  by  the 

^  plaintiff  before 


HuHstoae, — The  award  is  not  final  and  conclusive.  A  sum  of  money  ought 
to  have  been  awarded  in  satisfaction  of  the  matters  referred,  and  not  in  full  of 
all  demands  in  the  cause.  If  the  defendant  were  now  sued  in  respect  of  the 
other  demand,  he  would  be  unable  to  plead  this  award  in  bar  of  the  action. 
No  declaration  was  delivered  in  the  action  which  had  been  commenced,  and 
therefore  the  nature  of  that  claim  could  not  be  ascertained.  In  Gyde  v. 
Boucher  (a),  which  was  an  action  on  a  bill  of  costs,  a  verdict  was  taken  by 
consent,  and  the  cause  was  referred,  together  with  all  matters  in  difference. 
Another  bill  of  costs  was  also  disputed  before  the  arbitrator,  who  awarded  that 
the  verdict  should  be  entered  for  a  certain  sum,  and  that  the  defendant  should 

(a)  2  Har.  &  Wol.  127.  5  Dow.  P.  CT  127. 


the  arbitrator. 
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Com,  Pleat,    pay  the  costs  of  the  reference,  without  saying  that  that  som  was  for  the  first 
^^^       hiU  of  costs,  or  making  any  mention  of  the  second  hill ;  and  it  was  lidd  that 
».  the  award  was  had  for  micertainty. 

BONNIK. 

TiNDAL,  C.  J. — Upon  looking  at  this  award,  it  appears  to  me  with  a  suffi- 
cient degree  of  certainty,  that  the  arbitrator  has  taken  all  the  matters  wliidi 
were  referred  to  him  into  consideration ;  and  although  he  does  not  expresdj 
negative  that  there  were  other  matters  in  difference,  it  is  apparent  that  it  vas 
his  intention  to  do  so.  After  reciting  the  submission  of  the  6th  Attgtat,  by 
which  the  cause  and  all  matters  in  difference  were  referred,  the  arlHtzator 
states  that  having  heard  the  allegations  of  both  the  parties  touching  the  mat- 
ters in  difference,  he  makes  his  award  "  concerning  the  same,"  and  directs  that 
all  further  proceedings  in  the  cause  shall  cease,  and  that  the  defendant  shall 
pay  a  certain  sum  of  money  to  the  plaintiff.  This  leads  my  mind  to  the  coo- 
elusion  that  there  were  no  other  matters  in  difference  between  the  parties.  In 
Gyde  v.  Boucher  (h),  there  were  other  matters  in  difference,  and  the  arbitritor 
had  not  considered  them.  It  is  said  that  the  defendant  is  under  a  hardship  as 
to  pleading  the  award  in  bar  of  any  future  action ;  but  that  is  not  so,  becaose 
the  award  is  conclusive  to  shew  that  nothing  is  due  up  to  the  6th  Angu^. 
Unless  we  were  to  hunt  for  difficulties,  this  award  seems  to  me  to  be  soffident 

Gasblbb,  J. — If  it  had  been  shewn  that  there  were  other  matters  in  difier- 
ence  on  which  the  arbitrator  had  not  decided,  there  might  be  ground  for 
granting  this  role ;  but,  by  the  terms  of  the  award,  the  arbitrator  says  that  titen 
were  no  other  matters  in  difference  between  the  parties. 

Vaughan,  J.,  concurred. 

BosANQUBT,  J. — ^I  am  of  the  same  opinion.  It  appears  to  me  that  the 
language  used  by  Lord  Tenterden  in  Pearce  v.  Pearce  (e),  is  appropriate  to  thb 
case.  He  says,  "  There  was  in  this  case  a  submission  of  an  action  at  law. 
a  suit  in  equity,  and  of  all  matters  in  difference  between  the  parties  or  exther 
of  them.  The  arbitrator  has  adjudicated  upon  the  action  at  law  by  ordefing 
the  defendants  to  pay  the  plaintiff  a  sum  of  money.  He  has  adjudicated  upon 
the  suit  in  equity  by  ordering  the  bill  to  be  dismissed,  and  each  party  to  pay 
his  own  costs.  If  there  were  no  other  matters  in  difference  between  the 
parties  besides  those  included  in  the  action  at  law  and  the  suit  in  equity,  the 
arbitrator  by  his  award  has  decided  upon  these  matters."  The  only  questioo 
here  arises  upon  the  face  of  the  award,  and  when  the  arbitrator  made  it  of 
and  concerning  the  cause  and  all  matters  in  dispute,  he  sufficiently  shews  that 
there  were  no  other  matters  before  him. 

Rule  refnsedC^). 

(b)  2  Har.  k  Wol.  127.  6  Dow.  P.C.  U7.  (d)  See  Samuel  v.  Cooper,  1  Har.  k  Wd. 

(c)  9  B.  &  Cress.  488.  86. 
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IN    THE    EXCHEQUER    CHAMBER. 

Roux  V.  Salvador.  Nav.i6. 

T*HIS  was  an  action  of  assumpsit  on  a  policy  of  assurance,  in  which  a  special  By  a  policy  of 

verdict  was  found.    The  Court  of  Common  Fleas,  after  hearing  the  argu-  hid^^in. 

ment  of  counsel,  gave  judgment  for  the  defendant  in  Hilary  Term,  1835  (a).  *^^  ^'^om 

The  cause  was  afterwards  hrought  into  the  Exchequer  Chamber  by  a  writ  s^^i^, 

of  error,  and  was  argued  in  Easter  Vacation,  1836,  before  Lord  Abinger,  C.  B.,  {JJJ'^J^P''^^"" 

Littledale,3.,  Parke,  B.,  Bolland,  B.,  Alderson,  B.,  Pattistm.  J.,  and  Wittianu,  J.   unlMuT^Bhip 

were  itranded. 
Maule  for  the  plaintiff,  contended,  first,  that  there  had  been  such  a  stranding  T***^jf?  ^?* 
of  the  ship  as  to  enable  the  plaintiff  to  recover  an  average  loss,  Bamett  v.  roju^y 
Kenmngton  [b),  Hoffinan  v.  3iar»haU  (c) ;  and  secondly,  that  there  was  a  total  JjJ^^^^J^ 
loss  of  the  article  insured,  and  that  no  notice  of  abandonment  was  necessary.  theVeend  put 
He  reUed  upon  Cambridge  v.  Anderson  (d),  Dogie  v.  DaUae  (e),  Robertson  v.  |^^^^^ 

Clarke  if),  MMett  v.  Shedden  (g) .  the/  were  fouid 

to  be  in  a  tute 

of  putrefiudoO) 

Sir  /.  Ccmipdei/,  attorney-general,  for  the  defendant  (il),  relied  upon  the  and  that  it  was 

cases  referred  to   in  the  judgment  of  the  court  below  (t),  and  also  cited  ^J^l^^'tb^  i?  a 

Glemde  v.  London  Assurance  Company  (ft),  HtaU  v.  Royal  Exchange  Assurance  saleable  sute 

Company  (/),  Thompson  v.  Royal  Exchange  Assurance  Company  (m),  M' Andrews  [^^^  If^  °^ 

V.  Vaughan  (n),  Anderson  v.  WalUs  (o),  Anderson  v.  Roytd  Exchange  Assurance  l?J*^  s  ^^ 

gy -  ^  iiidei  weiecoDa 

^^on^lfany  [p) .  f  eqnently  lold 

The  cases  are  fully  considered  in  the  judgment  of  the  Court.  ^rice!u!wo 

Cur.  adv.  vult.       for  the  purposo 
of  being 
tanned: — 

Lord  Abingvk,  C.  B. — ^This  was  a  writ  of  error  upon  a  judgment  of  the  Hetd^  that  tbit 

Court  of  Common  Pleas,  m  an  action  on  a  policy  of  insurance  upon  goods  ofV^Saoti^!^ 
by  the  Roxalanc,  at  and  from  any  ports  or  places  in  South  America  to  a  port  ^«  loes,  but 
in  France,  or  the  United  Kingdom,  with  various  liberties  not  material  to  be  total  lots;  alio 
mentioned.     By  a  written  memorandum  at  the  foot  of  the  policy,  the  insur-  Jjl** J"*  ^*" 
ance  was  declared  to  be  on  hides,  shipped  at  Valparaiso,  free  of  average  unless  ment  was  ae. 
the  ship  should  be  stranded ;  and  in  case  of  average  loss,  the  underwriters  were 
to  pay  the  expense  of  washing  and  drying  in  full.     The  declaration  contains 
the  usual  averments,  and  states  that  the  hides  were  shipped  at  Valparaiso ; 
that  the  vessel  set  sail  with  them  on  board  for  Bordeaux,  a  port  in  France; 
and  that  in  the  course  of  the  voyage  the  hides  became  lost  by  the  perils  of 
the  sea,  and  never  arrived  at  Bordeaux,    The  plea  is  the  general  issue.     It 
appears  by  the  record  that  the  cause  was  tried,  and  a  special  verdict  found, 
which,  after  stating  the  fiau^  necessary  to  support  those  parts  of  the  de- 

(a)  See  the  Report,  I  Hodges,  49,  where  (A)  The  Court  stopped  the  aignment  on 

the  ipedal  vexdict  is  set  forth.  the  first  point. 


(6)  7  T.  R.  210.  (i)  1  Hodges,  49. 

{e)  3  Bing.  N.  C.  383. 1  Hodges,  380.  {k)  2  M.  «t  Sd.  371. 

(4  3  B.  ft  Cress,  691.  ( /)  5  M.  &  Sel.  47. 

(e)  1  Mood  Sl  Rob.  48.  (m)  16  East,  214. 

(/)  1  Bing.  446.  In)  Park  on  Ins.  186. 

(g)  13  East,  304.  \oS  2  M.  &  Sel.  240. 

(p)  7  East,  38. 
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Bsdk,  Cham,    daration  upon  which  no  question  arifles,  sets  foith  the  loss  in  sobetaneew 


Roux 


follows : — ^That  the  hides  of  the  value  of  1000/.  having  been  diipped  io  the 
vessel,  she  set  sail  on  her  vojage,  in  the  prog^ss  of  which  she  enoosntend 
Salvador,    pgrjig  of  the  sea  and  sprung  a  leak,  in  consequence  of  which  she  was  compdkd 
to  put  into  Rio  Janeiro,  being  the  nearest  port ;  that  her  cargo  was  taken  oat 
and  landed,  when  it  was  found,  as  the  fact  was,  that  the  hides  were  damaged 
by  the  perils  of  the  sea ;  that  by  reason  of  their  being  wetted  by  the  mter 
issuing  through  the  leak,  and  of  the  consequent  dampness  of  the  hdd,  ther 
were  undergoing  a  process  of  fermentation  which  could  not  be  checked;  lod 
that  in  consequence  of  their  progressive  putre&ction,  it  was  impossible  b 
carry  them,  or  any  part  of  them,  in  a  saleable  state  to  the  terminatkm  d  ^ 
voyage;  and  that  if  it  .had  been  attempted  to  take  thfln-to  Bortfeour,  ther 
would,  in  eonse^ttenoe  of  the  fntrafaclion,  4»ve  lost  the  character  of  bidet 
before  their  arrivaL     The  special  verdict  further  states  that  the  bides  vere  is 
consequence  sold  at  Bm  Janeiro  by  order  of  the  French  Consul  there,  for  the 
sum  of  270/. ;  that  they  were  purchased  to  be  tanned,  and  were  aftenvdi 
tanned ;  that  the  ship  being  repaired,  set  sail  for  Bordeaux,  and  was  ttrandsd 
iqKm  entering  the  Ganmne,  and  that  the  earliest  intelligence  of  the  damage 
and  sale  were  received  at  the  same  time  in  a  letter  from  Bordewx.  T^ 
judgment  is  entered  for  the  defendant ;  to  set  aside  which  judgment,  this  init 
of  error  is  brought.    The  stranding  of  the  vessel,  upon  entering  the  imr 
Garmme  in  her  passage  to  Bardeatut,  Lb  introduced  into  the  special  verdict  «ilk 
a  view  to  meet  the  supposed  case  of  a  partial  loss ;  and  it  has  been  conteDded 
that  the  fact  of  stranding  being  a  condition  to  let  in  the  claim  for  a  party 
lose^  it  is  not  material  whether  the  stranding  takes  place  whilst  the  goodi 
insured  are  on  board  or  after  they  have  been  landed.     We  are  not  prepind 
to  adopt  that  conclusion,  but  the  view  we  take  of  this  case  renders  it  muK* 
cessary  to  enter  into  any  discussion  of  the  argument,  or  to  pronoonce  lov 
opinion  upon  it.     It  appears,  from  the  report  of  the  judgment  of  the  Court 
of  Common  Pleas  upon  this  case,  that  the  learned  judges  were  of  opiaxn 
that  there  was  a  constructive  total  loss  in  case  it  had  been  followed  bT0 
abandonment  to  the  underwriters,  and  that  their  judgment  for  the  defeodot 
was  grounded  upon  the  want  of  such  abandonment.      It  has  been  urged 
before  us  in  support  of  the  judgment,  1st,  that  there  was  no  total  loss :  3ndiT. 
that  if  there  were  any  circumstances  which  might  have  amounted  to  man 
than  an  average  or  partial  loss,  they  were  not  such  as,  without  an  Bbaiid» 
ment,  could  have  been  converted  into  atotal  loss.     Upon  the  first  poiiit,^ 
has  been  contended,  that  even  if  these  goods  had  not  been  excqited  ta 
average  loss  by  the  memorandum,  unless  upon  the  condition  of  stnndio^ 
there  would  not  in  this  case  have  been  a  total  loss,  and  that  a  foriim,  boog 
goods  so  expressly  excepted  from  average  loss  by  the  memorandom,  ^ 
could  not  become  totally  lost  so  long  as  any  part  of  them  remained  n 
specie  at  the  termination  of  the  risk ;  that  the  risk  terminated  when  the  gooi 
were  taken  out  at  Rio  de  Janeiro,  when  they  were  so  far  from  being  destroyed 
by  the  perils  of  the  sea,  that  they  were  actually  sold  as  hides  and  were  es^ 
of  being  tanned.     It  appears  to  us  that  there  is  no  ground  whatever  for  tfab 
assumed  distinction  between  goods  that  are  subject  to  a  partial  loss  nncoo^ 
tionally,  and  goods  excepted  by  the  memorandum  from  such  a  loss.   1^ 
interest  which  the  assured  may  have  in  certain  cases  to  conv^  a  partialis 
into  a  total  loss,  may  be  a  fair  argument  to  a  jury  upon  a  doubtful  qnestioi 
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of  fact^  «8  to  the  oatwe  of  the  loss  or  the  motive  for  an  abandonment ;  and  in    sxeh.  Cham, 
the  same  vkw  that  interest  has  been  adverted  to  occaaionaUy  by  judges  where        "C^^^^ 
the  eonchiBions  to  be  drawn  from  facts  upon  a  special  case,  or  upon  a  motion  p. 

for  a  new  trial,  were  open  to  discossion ;  but  there  is  neither  authority  nor  Salvaoob. 
princ^Ie  kft  the  distinction  m,  point  of  law.  Whether  a  loss  be  total  or  partial 
in  its  nature,  must  depend  upon  goeral  principles.  The  memorandum  does 
not  vary  the  rules  upon  which  a  loss  shaB  be  partial  or  total ;  it  does  no  more 
than  preclude  the  indemnity  for  an  ascertained  pnrtaal  loss,  except  on  certain 
conditions.  It  has  no  application  whatever  to  a  total  loss,  oft»4lieprinciple  on 
which  a  total  loss  is  to  be  ascertained.  Dismissing  this  distinction  then,  4ht 
aigament  rests  upon  the  position,  that  if  at  the  termination  of  the  risk,  the 
goods  remain  in  specie,  however  damaged,  there  is  not  a  total  loss.  Now 
this  poeiticm  may  be  just,  if  by  the  termination  of  the  risk  is  meant  the 
arrind  of  the  goods  at  their  place  of  destination  according  to  the  terms  of  the 
policy.  But  there  is  a  Macy  in  applying  those  words  to  the  termination  of 
the  adventure  before  that  period  by  a  peril  of  the  sea,  The  object  of  the 
policy  is  to  obtain  an  indemnity  for  any  loss  that  the  assured  may  sustain  by 
the  goods  being  prevented  by  the  perils  of  the  sea,  from  arriving  in  safety  ^ 
the  port  of  thdr  destination.  If  by  reason  of  the  perils  insured  against,  the 
goods  do  not  so  arrive,  the  risk  may  in  one  sense  be  said  to  have  terminated 
at  die  moment  when  the  goods  are  finally  separated  from  the  vessd ;  whether 
upon  such  an  event  the  loss  is  total  or  partial,  no  doubt  depends  upon  cir^ 
cmnstances.  But  the  existence  of  the  goods,  or  any  part  of  them  in  specie 
is  neither  a  conclusive  nor  in  many  cases  a  material  circumstance  to  that 
question.  If  the  goods  are  of  an  imperishable  nature,  if  the  assured  become 
possessed  or  can  have  the  control  of  them,  if  they  have  still  an  opportunity  of 
sending  them  to  their  destination,  the  mere  retardation  of  their  arrival  attheir 
original  port  may  be  of  no  prejudice  to  them  beyond  the  expense  of  re-shipment 
in  another  vessel.  In  such  a  case  the  loss  can  be  but  a  partial  loss,  and  must 
be  so  deemed,  even  though  the  assured  should,  for  some  reel  or  supposed  advan- 
tage to  themaelves,  elect  to  sell  the  goods  where  they  have  been  landed, 
instead  of  taking  measures  to  transmit  them  to  their  original  destination. 
Bat  if  the  goods  once  damaged  by  the  perils  of  the  sea,  and  necessarily 
haded  before  the  termination  of  the  voyage,  are,  by  reason  of  that  damage 
in  such  a  state,  though  the  species  be  not  utterly  destroyed,  that  they  cannot 
with  safety  be  re-shipped  into  the  same  or  any  other  vessel ;  if  it  be  certam 
that  before  the  termination  of  the  original  voyage  the  species  itself  would 
disi^pear  and  the  goods  assume  a  new  form,  losing  all  their  original  diaracter ; 
if  though  imperishable,  they  are  in  the  hands  of  strangers,  not  under  the 
control  of  the  assured ;  if  by  any  circumstance  over  which  he  has  no  control 
they  can  never  or  within  no  assignable  period  be  brought  to  their  original 
destination  x  in  any  of  these  cases  the  circumstance  of  their  <*^«*iiig'  in 
specie  at  that  forced  termination  of  the  risk  is  of  no  importance.  The  loas 
is  in  ita  nature  total  to  him  who  has  no  means  of  recovering  his  goods, 
whether  his  inability  arises  from  their  annihilation  or  from  any  other  insu- 
perable obstacle. 

Accordingly,  in  the  case  of  HwU  and  others  v.  the  Rmfd  Exchange  Aetur- 
ranee  (a),  which  was  cited  by  the  attorney-general  in  support  of  his  argument, 

<a)  5M.fcSel.47. 
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the  judgment  of  Lord  EUenhorough  cont&ins  a  very  important  paaaage,  whick 
diatingaiBhes  it  from  the  present  case.  He  saye,  "  If,  indeed,  the  cargo  bid 
been  of  a  perishable  nature,  this  would  not  have  been  a  case  of  retanktioo 
only,  but  of  destruction  of  the  thing  assured; "  and  further  he  says,  "  I  cannot 
necessarily  infer  that  the  flour  would  be  changed  in  quality  and  conditioD,  by 
the  delay  from  November  to  Aprii,  so  as  to  incur  any  material  damage  operatb^ 
as  a  destruction  of  the  thing  insured."  In  the  case  of  Anderson  ▼.  FFoiltfW. 
which  was  also  relied  upon,  the  goods  consisted  of  copper,  which  was  whoUr 
uninjured,  and  of  iron,  which  was  partially  damaged;  the  assured,  by  their ovo 
agent,  had  possession  of  them;  the  ship  was  capable  of  repair,  and  might  have 
prosecuted  the  voyage,  and  did,  in*  four  weeks  after  the  accident,  sail  upon 
another  voyage;  the  only  pretence  for  a  total  loss  was  the  retardation  of  tbe 
voyage;  upon  which  ground,  combined  with  the  other  circumstances,  tbe 
Court  held  the  loss  not  to  be  total.  But  it  is  dear,  from  the  judgment  of  tbe 
Court,  that  if,  by  reason  of  the  perils  of  the  sea,  the  goods  covld  never  bin 
been  sent  to  their  destination,  the  loss  would  have  been  held  to  be  total  In 
like  manner  it  will  be  found,  in  the  other  cases  dted  upon  this  part  of  the  v^- 
ment,  that  there  has  always  existed  one  or  more  other  circumstances,  in  cols' 
bination  with  that  of  the  goods  existing  in  specie,  to  induce  the  judgment  tbi: 
the  loss  was  not  total;  as,  in  Giennie  v.  the  Royal  Exchange (c),  the  rice  bid 
arrived  at  its  port  of  destination,  and,  though  damaged,  was  delivered  to  tbe 
consignees,  and  in  a  saleable  state  as  rice.  In  JTUnnpion  v.  the  Eof^  ^' 
change  (d),  the  tobacco  and  sugar,  though  damaged  by  the  perils  of  the  sa 
were  in  the  hands  of  the  owner  at  Heligoland,  and,  as  stated  by  Lord  Elhi^ 
rough  in  his  judgment,  might,  for  any  thing  that  appeared,  have  been  for- 
warded to  their  port  of  destination.  In  Anderson  v.  the  Royal  Exchasgf  ^ 
swanee  Company  (e),  the  wheat  was  partly  saved,  was  in  the  hands  of  tiK 
shipper  at  Wdterford,  was  kiln-dried,  and  might  have  been  forwarded,  as  tbe 
rest  of  the  cargo  was,  after  the  same  operation,  to  its  port  of  destination;  bst 
the  owner,  after  dealing  with  it  for  some  time  as  his  own,  abandoned  it  too 
late,  even  if  he  ever  had  a  right  to  abandon  it  at  all.  In  the  case  beforei& 
the  jury  have  found  that  the  hides  were  so  far  damaged  by  a  peril  of  the  « 
that  they  never  could  have  arrived  in  the  form  of  hides.  By  the  process  of 
fermentation  and  putrefaction,  which  had  commenced,  a  total  destroctioo  cf 
them  before  their  arrival  at  the  port  of  destination,  became  as  inevitable  as  if 
they  had  been  cast  into  the  sea  or  consumed  by  fire.  Their  destruction  n^ 
being  consummated  at  the  time,  they  were  taken  out  of  the  vessd;  they  becatf 
in  that  state  a  salvage  for  the  benefit  of  the  party  who  was  to  sustain  the  ktf. 
and  were  accordingly  sold,  and  the  fiicts  of  the  loss  and  the  sale  were  loade 
known  at  the  same  time  to  the  assured.  Ndther  he  nor  the  underwriters  oool^ 
at  that  time  exercise  any  control  over  them,  or  by  any  interference  alter  tbe 
consequences.  It  appears  to  us,  therefore,  that  this  was  not  the  case  of  vbsi 
has  been  called  a  constructive  loss,  but  of  an  absolute  total  loss,  of  the  good^' 
they  ooold  never  arrive,  and  at  the  same  moment  when  the  intelligence  of  tbe 
loss  arrived  all  speculation  was  at  an  end.  It  has  indeed  been  strenuously  coo- 
tended  before  us,  that  the  sale  of  the  hides,  whilst  they  remained  in  specie- 
rendered  abandonment  necessary  to  make  the  loss  total;  that  the  money  p^ 

{h)  -2  M.  9l  SeL  240.  (d)  16  East,  21 4. 

{e)  2M.9L  Sel.  371.  (e)  7  East,  38. 


Salvador. 
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dnced  at  the  tale  became  vested  in  tlie  assored;  that  he  had  an  undoubted    Bxdi.  Cham. 
right  to  keep  tt  if  he  thought  proper,  and  to  treat  the  loss  as  partial;  and  that,        Roux" 
wherever  it  is  in  his  power  to  treat  the  loss  as  partial,  an  ajmndonment  is  ne-  v* 

cessary  to  make  it  a  total  loss.  The  assured  certainly  has  tf  ways  an  option  to 
claim  or  not,  but  his  abstaining  from  his  right  does  not  aller  die  nature  of  it; 
and  if  it  be  true  that  the  proceeds  of  the  sale  vested  in  hin^,  they  would  equally 
have  done  so  if,  instead  of  being  sold  in  specie,  the  hide^  had  actually  changed 
their  form,  and  been  sold  as  glue,  or  manure,  or  ashes.  The  argument,  there- 
fore, in  effect,  resolves  itself  into  this  question,  whether,  when  a  total  loss  has 
taken  place  before  the  termination  of  th^  risk  insured,  frith  a  salvage  of  some 
portion  of  the  subject  insured,  which  h^s  been  converted  mto  money,  the  insured 
is  bound  to  abandon  before  he  can  recpver  for  a  total  loss.  If  any  doubt  should 
exist  upon  this  point,  it  is  importantithat  it  should  be  well  considered  and  de- 
termined. The  history  of  our  owi)  law  furnishes  £ew,  if  any,  illustrations  of 
the  subject  of  abandonment,  befqre  the  time  of  jtx)rd  Mansfield.  That  great 
judge  was  obliged  to  resort  to  th^  aid  of  foreigi^  codes,  and  to  the  opinions  of 
foreign  jurists  for  the  rules  and  principles  which  he  laid  down  in  the  leading 
cases  of  Goss  v.  Withers  {/)  ^d  Hamilton  v.  MendezQf),  But  even  those 
principles  are,  comparatively  speaking,  of  modem  date.  The  most  ancient 
codes  of  the  law  maritime,  w^en  it  was  considered  as  part  of  the  law  of  nations, 
contain  no  chapter  upon  assurances;  neither  do  the  earliest  municipal  codes, 
nor  the  earliest  treatises  upon  assurances  make  any  mention  of  abandonment. 
When  a  policy  of  assuranoe  was  considered  in  the  nature  of  a  wager,  without 
reference  to  any  actual  interest  possessed  by  the  assured,  it  was  needless  to 
treat  of  abandonment,  The  code  of  Florence,  which  bears  date  1523,  contains 
no  allusion  to  that  topic.  The  decisions  of  the  rota  of  Genoa,  at  the  time  when 
that  state  was  most  eminent  for  its  naval  power  and  commercial  enterprise, 
have  been  preserved  by  Straccha.  Amongst  them  are  found  many  cases  of 
insurance  upon  sea  r^ks ;  not  one  of  them  turns  upon  any  question  of  abandon- 
ment, or  contains  any  allusion  to  that  subject.  The  same  author  has  written 
a  very  elaborate  trepitise  upon  assurances,  but  is  equally  silent  on  the  subject  of 
abandonment.  He  has  also  preserved  in  that  treatise  the  form  of  a  policy 
bearing  date  at  A^icona,  October  20th,  1567,  which  he  says  was  at  that  time  in 
general  use  amongst  the  states  of  Italy.  From  the  terms  of  that  policy  it  is 
difficult  to  infer  any  right  or  duty  of  abandonment  It  contains  this  clause  :-^ 
"  Et  si  deDe  mercantie  assecurate  intervenisse  o  fosse  intervenuto  alcun  dis- 
astro  li  assecuratorij  debbono  dare  et  pagare  qnelli  danari  assecurati  al  detto 
assecurato  fire  mesi  due  dal  di  che  in  Ancona  ne  fosse  vera  nueva.  Et  si  pre- 
tendes  sero  per  ragione  alouna  dire  in  contrario  non  possono  esser  uditi  da  oorte 
gttidice  0  magistrato  alcuno  si  prima  non  averanno  pagati  effectualmente  da- 
nari contanti."  So  that  not  only  two  months  after  the  credible  news  of  any 
disaster  was  the  underwriter  bound  to  pay  a  total  loss,  but  if  he  meant  to 
contest  the  daim,  he  was  within  that  time  to  purchase  the  right  of  litigation 
by  first  paying  the  sum  insured.  It  was,  however,  to  be  restored  to  him  in 
the  event  of  his  success.  There  is  also  a  clause  in  the  policy  by  which,  if 
there  was  no  account  of  the  ship  for  twelve  months,  the  underwriter  was 
bound  to  pay  at  the  end  of  that  time,  subject  to  restitution  if  the  ship  should  after- 
wards arrive;  a  provision  wholly  inconsistent  with  any  notion  of  abandonment. 

{/)  2  Burr.  683.  (g)  1  W.  Black.  276. 
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Sxeh,  Cham.    The  same  law  probably  prevailed  at  that  period  throughout  the  states  X3ilui§. 

]^^*^        But  when  assurances  came  to  be  considercHi  as  contracts  of  mdemnity,  and  not 

V.  as  mere  wagers,  it  became  necessary  to  make  some  rules  for  Hie  oondnct  d 

SALYAnoB*  ^^  parties  where  the  loss  was  partial,  as  well  as  to  secure  to  the  assured, 
when  it  was  total,  the  full  measure  of  his  indemnity,  and  no  more.  The  obli- 
gation of  abandonment  was  the  necessary  consequence  of  confining  the  object 
of  the  contract  to  a  strict  indemnity.  Accordingly  we  find,  in  the  ohapiter  of 
assurances  in  the  ct^  statutes  of  GcMs»  in,  16iQ»  tlie  disaster  upon  which  tlie  un- 
derwriter is  bound  to  pay,  is  limited  and  defined  to  be  the  inci^Micity  of  tiie 
ship  to  proceed  within  a  month  after  she  has  been  disaMed,  or  the  detention  of 
her  by  force,  and  the  compulsory  dereliction  of  her  voyage,  whereby  she  is 
forced  to  land  the  goods  insured. 

In  those  cases,  the  assured  may  either  abandon  the  goods  and  demand  the 
fun  insurance,  or  make  up  the  amount  of  the  loss  and  demand  it  from  the 
underwriters,  who,  if  it  amount  to  50/.  per  cent,,  shall  have  tiieir  option, 
either  to  pay  that  sum  and  leave  the  goods  to  the  assured,  or  to  pay  the 
whole  and  take  the  goods.  By  the  same  law,  wager  policies  are  prohibited 
and  declared  void*  Here  it  is  obvious  that  the  object  of  the  law  was  to  limit 
the  daim  of  the  assured  to  a  strict  indemnity.  The  same  principle  wiH  be 
found  in  the  various  codes  of  the  other  maritime  states  of  Emrope  in  wfaidi 
abandonment  is  mentioned,  though  it  must  be  admitted  that  the  rules  they 
have  respectively  adopted  are  very  diiforent.  In  some,  abandonment  is  merdy 
permissive  and  limited  to  very  few  cases.  In  others,  as  in  tiie  .codes  of  Eat- 
ierdam  and  Amsterdam,  abandonment  was  imperative,  even  in  the  case  of  an 
absolute  total  loss.  Such  seems  to  have  been  the  law  of  Framoe,  as  esta- 
blished by  the  ordinances  Loms  XIV.  in  1681.  From  the  words  of  that  code 
indeed,  it  might  be  thought  that  they  were  only  intended  to  prohibit  it  in  all 
but  the  specified  cases,  and  not  to  enforce  it  as  a  preliminary  condition  for 
recovering  an  absolute  total  loss,  "  ne  pourra  le  delaiaseroent  etre  fait  qu*en 
cas  de  prise  nanfrage  bris  echoument  arr^  de  prince  ou  peite  entiere  des  effeti 
assures,  ettous  autre  dommages  ne  seront  reputes  qu'avari^."  ^sieri^iiofi,  ia 
his  IVeatiae  des  Assurances,  c.  17,  s.  1,  remarks,  that  abandonment  presents 
to  the  mind  the  idea  of  a  thing  existing  in  whole  or  in  part,  or  at  least  the 
idea  of  a  doubtiul  existence ;  for  it  appears  absmrd  to  renounce  to  the  asanren 
a  thing  of  whidi  the  absolute  loss  is  already  established.  Neverthelesa*  he 
says,  according  to  our  maritime  laws,  one  may  abandon  to  the  onderwriten 
a  thing  entirely  lost,  and,  however  singular  it  may  appear,  the  law  requires 
the  fimn  of  an  abandonment,  in  the  process  of  an  action  de  delaiaaenient, 
though  it  be  stated  that  the  goods  have  absolutely  ceased  to  exist.  This  ap- 
parent inconsistency  in  the  law  of  Fhmee  is  now  removed  by  the  Code  Ka- 
pdeon.  Under  the  tide  "du  Delaiesement,"  in  the  Code  de  Commerce,  there 
are  seven  oases  enumerated  in  which  abandonment  is  permitted;  amongst 
which  the  perte  entire  des  efiets  assure,  is  not  to  be  found.  Ihereis,  indeed, 
a  power  given  to  abandon,  in  case  the  loss  or  damage  of  tiie  goods  insored 
amounts  to  three«fouiths;  but  the  necessity  of  making  an  abandonment  in 
case  of  the  entire  loss,  seems  to  be  guarded  against  expressly  by  the  aitide 
372,whichprovidesthat  the  abandonment  shall  extend  to  nothing  but  thoee 
effects  which  are  the  object  of  the  assurance  and  of  the  risk.  But  whatever 
lights  might  have  been  heretofore  derived  from  foreign  codes  and  jurists,  the 
practice  of  insurance  in  England  has  been  so  extensive,  and  the  que&tiuof 
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arifliiigtqMiDeTerybnaichof  it,  have  been  bo  thorough  ooMidered  andeetded,    BmcH.  GImi* 
that  we  need  not  now  look  beyond  the  authoiitin  of  the  Englith  law  to  illiia-        bouiT 
trate  the  principle  on  which  the  doctrine  of  abandonment  rests,  and  the  oon«  v* 

sequences  which  result  from  it.  It  i%  indeed,  satisfactory  to  know,  that  how«  ''▼^ooa. 
ever  the  laws  of  foreign  states  npon  this  subject  may  vary  from  each  other  or 
from  om-own,  they  are  all  (Erected  to  the  common  object  of  making  the  con* 
tract  of  insoranoe  a  contract  of  indemnity,  and  nothing  more.  Upon  that  prin- 
ciple is  fomded  the  whole  doctrine  of  abandonment  in  onr  law.  The  under- 
writer engages  tiuit  the  object  of  the  assurance  shall  arrive  in  safety  at  its  des^ 
tined  termination.  If,  in  the  progress  of  the  voyage,  it  becomes  totally 
destroyed  or  annihilated,  or  if  it  be  placed,  by  reason  of  the  perils  against 
which  he  insures,  in  such  a  position  that  it  is  wholly  out  of  the  power  of  the 
assored  or  of  the  underwriter  to  procure  its  arrival,  he  is  bound,  by  the  very 
letter  of  his  contract,  to  pay  the  sum  insured.  But  there  are  intermediate 
cases;  there  may  be  a  capture,  which,  though,  primd  facie,  a  total  loss,  may 
be  followed  by  a  recapture,  which  would  revest  the  property  in  the  assured. 
There  may  be  a  forcible  detention,  which  may  speedily  terminate,  or  may  last 
so  long  as  to  end  in  the  impossibility  of  bringing  the  ship  or  the  goods  to  their 
destination.  There  may  be  some  other  peril  which  renders  the  ship  unnavi- 
gable,  without  any  reasonable  hope  of  repair,  or  by  which  the  goods  are  partly 
lost,  or  so  damaged  that  they  are  not  worth  the  expense  of  bringing  them,  or 
what  remains  of  them,  to  their  destination.  In  all  these  or  any  similar  cases* 
if  a  prudent  man,  not  insured,  would  decline  any  further  expense  in  prosecu- 
ting an  adventure,  the  termination  of  which  will  probably  never  be  suocessfnlly 
accomplished,  a  party  insured  may,  for  his  own  benefit,  as  well  as  that  of  the 
undenrnter,  treat  the  case  as  one  of  a  total  loss,  and  demand  the  fiill  sum  in- 
sured. But  if  he  elects  to  do  this,  as  the  thing  insured,  or  a  portion  of  it, 
stm  exists,  and  is  vested  in  him,  the  very  principle  of  the  indemnity  requires 
that  he  should  make  a  cession  of  all  his  right  to  the  recovery  of  it,  and  that 
too  within  a  reasonable  time  after  he  receives  the  intelligence  of  the  accident, 
that  the  underwriter  may  be  entitled  to  all  the  benefit  of  what  may  still  be  of 
any  value,  and  that  he  may,  if  he  pleases,  take  measures  at  his  own  cost  for 
realizing  or  increasing  that  value.  In  all  these  cases,  not  only  the  thing  as- 
sured, or  part  of  it,  is  supposed  to  exist  in  specie,  but  there  is  a  possibility,  how* 
ever  remote,  of  its  arriving  at  its  destination,  or  at  least  of  its  value  bemg  in 
some  way  afiected  by  the  measures  that  may  be  adopted  for  the  recovery  or 
preservation  of  it.  If  the  assured  prefers  the  chance  of  any  advantage  that 
may  result  to  him  beyond  the  value  insured,  he  is  at  liberty  to  do  so;  but  then 
he  must  also  abide  the  risk  of  the  arrival  of  the  thing  insured  in  such  a  state 
as  to  entitle  him  to  no  more  than  a  partial  loss.  If  in  the  event  the  loss 
should  become  absolute,  the  underwriter  is  not  the  less  liable  upon  his  con- 
tract because  the  insured  has  used  his  own  exertions  to  preserve  the  thing 
assured,  or  has  postponed  his  daim  till  that  event  of  a  total  loss  has  become 
certain,  which  was  uncertain  before.  In  the  language  of  Lord  JBlknbonmgh, 
in  the  case  of  Mellish  v.  Andrews  (h),  it  is  an  established  and  fjamiliar  rule  of 
msuranoe,  that  when  the  thing  insured  subsists  in  specie,  and  there  is  a  chance 
of  its  recovery,  there  must  be  an  abandonment.  A  party  is  not  in  any  case 
obliged  to  abandon,  neither  will  the  want  of  an  abandonment  oust  him  of  his 

(A)  15  East,  13. 
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ExdL  Cham,    claim  for  that  which  is  in  (act  an  average  or  total  Iosb,  as  the  case  may  he. 

^'^^        -Again,  in  Mullett  v.  8hedde»{%),  the  same  learned  judge  says,  "If,  instead 

V.  of  the  saltpetre  having  heen  taken  oat  of  the  ship  and  sold,  and  the  propcit? 

Salvador,  divested,  and  the  suhject-matter  lost  to  the  owner,  it  had  remained  oo  board 
the  ship,  and  been  restored  at  last  to  the  owner,  I  should  have  thouglit  there 
was  much  in  the  argument,  that  in  order  to  make  it  a  total  loss  there  should 
have  been  notice  of  abandonment,  and  that  such  notice  should  have  been  given 
sooner;  but  here  the  property  itself  was  totally  lost  to  the  owner,  and  the  ne- 
cessity of  any  abandonment  was  altogether  done  away.  In  that  case  tiie  sen- 
tence under  which  the  sale  was  made  had  been  reversed,  and  the  proceeds 
directed  to  be  paid  to  the  owner.  So  that  there  was  a  substitation  of 
money  for  a  portion  at  least  of  the  matter  insured.  Both  these  caaei 
are  direct  authorities  that  no  abandonment  is  necessary  where  there  is  a 
total  loss  of  the  subject-matter  insured.  To  which  may  be  added  the  caaei 
of  Green  v.  the  Royal  Exchange  Aesurance  Companff{k),  Idle  v.  the  Bejal 
Exchange  Aeeurance  Company  (/),  Robertson  v.  Clarhe  (m),  Cambridge  ▼.  Au-^ 
derton  {n) ;  this  last  is  in  all  points  similar  to  the  present,  and  is  an  ezpresB 
dedsion  that  when  the  subject  matter  insured  has,  by  a  peril  of  the  aea,  lost  its 
form  and  species ;  where  a  ship,  for  example,  has  become  a  wreck,  or  a  mere 
congeries  of  planks,  and  has  been  bond  fide  sold  in  that  state  for  a  sum  of 
money,  the  assured  may  recover  a  total  loss  without  any  abandonment.  la 
fact  when  such  a  sale  takes  place,  and  in  the  opinion  of  the  jury  is  justified 
by  necessity  and  a  due  regard  to  the  interest  of  all  parties,  it  is  made  for  the 
benefit  of  tiie  party  who  is  to  sustain  the  loss ;  and  if  there  be  an  insuranoe, 
the  net  amount  of  tiie  sale,  after  deducting  the  charges,  becomes  money  had 
«nd  received  to  the  use  of  the  underwriter  upon  the  payment  by  him  of  the 
total  loss.  It  may  be  proper  to  mention,  however,  that  the  assured  may  predude 
himself  from  recovering  a  total  loss,  if  by  any  view  to  his  own  interest  he 
voluntarily  does  or  permits  to  be  done  any  act  whereby  the  interests  of  die 
underwriter  may  be  prejudiced  in  the  recovery  of  that  money.  Suppose,  (or 
example,  that  tiie  money  received  upon  the  sale  should  be  greater  than  or  equal 
to  the  sum  insured ;  if  the  assured  allows  it  to  remain  in  the  hands  of  his 
agent,  or  of  the  party  making  the  sale,  and  treats  it  as  his  own.  he  most  take 
upon  himself  the  consequence  of  any  subsequent  loss  that  may  arise  of  thu 
money,  and  cannot  throw  upon  the  underwriter  a  peril  of  that  nature.  This 
is  the  true  principle  of  the  case  of  Mitchell  v.  EtUe  (o),  which  was  cited  as  aa 
authority  for  the  decision  of  the  Court  of  Common  Pleas.  There  the  insur- 
ance was  upon  sugar,  from  Jamaica  to  London.  The  ship  had  been  captured 
by  a  privateer,  deprived  of  some  of  her  crew  and  a  portion  of  her  stores*  da 
released  and  carried,  by  the  remainder  of  the  crew,  into  Charleston,  where  she 
arrived  on  the  1 8th  February,  1782.  The  report  does  not  state  when  te 
intelligence  of  this  event  arrived  in  London,  but  it  is  probable  that  it  mart 
have  reached  the  assured  before  the  month  of  June  following.  One  of  the 
owners  of  the  ship  was  resident  at  Charleston,  he  took  possession  of  her,  and 
instead  of  dispatching  her  on  the  original  voyage,  he  sold  the  cargo  of  sugar 
in  the  month  of  June,  and  sent  the  ship  on  another  voyage.  He  had  bcca 
connected  with  the  assured  in  former  adventm^es.     He  retained  the  money  ia 

(i)   13  Bast,  304.  {m)  1  Bing.  445. 

(t)  6  Taunt.  68.  (n)  2  B.  ft  C.  6^7, 

(/)  8  Taunt.  755.  (p)  1  T.  R.  808. 


Salvador. 
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his  Itandfl  and  came  to  England  in  June,  1783.  The  assured  pressed  him  for  E*cfu  Cham. 
payment  of  the  money,  but  took  no  step  to  recover  it ;  he  became  insolvent  the  boux 
following  year.  No  claim  was  made  upon  the  underwriters  till  after  this  event, 
and  then  after  the  expiration  of  three  years  from  the  alleged  loss  of  the  goods, 
notice  of  abandonment  was  given,  and  the  action  brought,  upon  which  the  de- 
fendant paid  into  court  a  sum  sufficient  to  cover  a  general  average,  and  pleaded 
the  general  issue.  The  Court  gave  judgment  against  the  plaintifP,  stating 
that  he  had  abandoned  too  late.  And  it  cannot  be  disputed,  that  if  he  ever 
bad  any  colour  for  daiming  a  total  loss,  it  must  have  been  upon  an  abandon- 
ment before  he  heard  of  the  sale,  as  he  afterwards  gave  credit  to  his  agent 
for  the  money,  and  elected  to  treat  it  as  his  own,  till  the  event  of  an  insol- 
vency which  prevented  the  underwriter  from  recovering  it.  But  in  £act,  there 
never  was  a  total  loss  by  a  peril  of  the  sea.  The  sugars  were  safe  at  Charles- 
ton, and  the  sale  by  the  owner  of  the  ship  was  not  a  loss  by  a  peril  insured 
against.  The  secret  of  the  conduct  of  the  assured  may  be  discovered  by  a 
reference  to  the  dates  and  the  circumstances  of  the  time.  During  the  war  with 
America,  and  especially  towards  the  dose  of  it,  the  intercourse  between  that 
country  and  the  West  India  Islands  was  much  interrupted,  and  the  price  of 
cdonial  produce  was  higher  in  Charleston  than  in  London,  It  was  therefore 
probably  his  interest  to  give  up  his  claim  upon  the  imderwriters  and  adopt  the 
sale.  If,  therefore,  the  sale  of  the  goods  could  have  been  treated  as  a  loss,  the 
conduct  of  the  assured  had  either  deprived  him  of  the  right  to  claim  it,  or  made 
him  liable  if  he  had  the  right,  to  account  to  the  underwriters  for  the  amount 
of  the  sale.  If,  indeed,  the  Court  must  be  supposed  to  have  treated  the  sale 
at  Charleston,  as  a  loss  for  which  the  underwriter  was  at  any  time  responsible, 
the  case  may  be  an  authority  for  establishing  the  principle,  that  even  when  a 
total  loss  hsuB  occurred  by  zi  sale  of  the  goods,  the  assured  may,  by  his  own 
conduct,  in  electing  to  take  the  proceeds  instead  of  making  his  daim  upon  the 
underwriter,  if  he  thereby  alters  the  position  of  the  fiacts  so  as  to  affect  the  inte- 
rest of  the  underwriter,  forfeit  his  claim  to  recover  a  total  loss.  But  the  case 
\»  in  no  view  an  authority  for  the  judgment  of  the  Court  of  Common  Pleas, 
which,  for  these  reasons,  we  think  ought  to  be  reversed  and  a  verdict  entered 
for  the  plaintiff  for  27/.  15«.  6(/.,  and  40f.  costs. 

Judgment  for  plaintiff. 


Malachy  v.  Soper  and  another. 


Nvo.  14. 


T^HE  dedaration  stated  that  the  plaintiff  before  and  at  the  time  of  the  com-  The  pUintiflT 
mitting  of  the  grievance  by  the  defendants  as  hereinafter  mentioned,  was  5^*J][^,|on  *^ 
possessed  of  and  interested  in  divers,  to  wit,  1600  shares  or  parts,  the  whole  thnt  he  wax 
into  divers,  to  wit,  5000  shares  or  parts  to  be  divided,  of  and  in  a  certain  mine,  [l^'ra^ilf  a  cer- 
caUed  the  Wheal  Brothers,  situate  in  the  parish  of  Calstock,  in  the  county  of  tain  mine, 

Commatt,  such  shares  being  of  great  value,  to  wit,  of  the  value  of  100,000/.   workefT^Mt 

great  profit, 
and  that  the 
defcDdant  published  m  libel,  in  which  it  wm  Mlleged  that  certain  legal  proeerd:n|<B  had  been 
Ukeo  in  Cnancery  againtt  the  plaintiff,  and  that  periont,  duly  authoriied  by  the  Covrt  of  Chan. 
eery,  bad  arrived  on  the  workings  at  the  mine,  by  means  whereof  his  shares  became  mach  de- 
preciated in  value,  and  the  plaintiff  had  been  prevented  from  disposing  of  his  shares,  and  from 
oeriviBg  profits  which  would  otherwise  have  accrued  to  him : — Heid.  first,  that  in  such  an 
action,  the  plaintiff  rouRt  allege  and  prove  special  damage :  secondly,  that  the  declaration  did 
not  contain  aiofficient  allegation  of  special  damage. 

VOL.  u.  Q 
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Com.  Pkat.  That  before  and  at  the  time  of  the  committing  of  the  grievances  by  the  defen- 
dants as  hereinafter  mentioned,  the  said  mine  had  been  worked  and  uaed,  and 
was  then  being  worked  and  used,  for  and  on  the  behalf  of  the  plaintiff  and 
SopjER.  ^e  holders  of  shares  and  interests  in  the  said  mine,  to  the  great  benefit, 
profit,  and  advantage  of  the  plaintiff,  and  to  the  great  increase  of  the  value  d 
his  said  shares.  That  also  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  defendants  as  hereinafter  mentioned,  one  Horatio  Nelm 
Tollervey  had  instituted  his  certain  bill  of  complaint  in  writing  against  the  ssid 
Robert  Malaehy,  the  plaintiff,  and  others,  in  the  high  Court  of  Chancery  cf 
our  lord  the  king;  and  in  and  by  the  said  bill  of  complaint,  the  said 
H,  N,  Tollervey  claimed  to  be  a  holder  of  and  interested  in  divers  shares  a 
the  said  mine,  and  disputed  the  plaintiff's  right  to  the  whole  of  the  said  &bares. 
and  claimed  in  himself  the  said  H.  N,  Tollervey,  a  right  in  and  to  a  part  cf 
the  same;  and  the  said  H,  N.  Tollervey  did  in  and  by  his  said  bill  of  complair.t 
pray  that  the  said  Robert  Malaehy,  the  plaintiff,  and  other  perscms,  might  assver 
the  premises  therein  mentioned,  and  make  a  full  and  true  disclosure  and  dis 
covery  of  all  and  singular  the  matters  therein  mentioned,  and  that  H.  N,?^- 
lervey  might  be  declared  to  be  entitled  to  188-500dth  parts  or  shares  of  m 
in  the  said  mine,  or  in  such  other  part  or  share  thereof  as  the  said  cojr: 
should  be  of  opinion  that  he  was  entitled  to,  and  that  a  proper  legal  assiga* 
mentand  transfer  thereof  might  be  made  to  him  by  all  necessary  parties; 
that  the  said  plamtiff  be  compelled  to  come  to  an  account  with  the  said 
H,  N.  Tollervey,  for  so  much  of  the  profits  which  had  been  made  in  the  sak 
mine,  as  the  said  H,  N,  Tollervey  had  been  entitled  to  receive  in  respect  of  bb 
shares,  and  so  far  as  such  profits  had  been  divided  among  the  shareholder, 
and  to  pay  to  the  said  H,  N,  Tollervey,  what  should  be  due  to  him  on  fucb 
account,  and  also  to  pay  to  the  said  H.  N.  Tollervey,  from  time  to  time,  hi« 
share  of  the  profits  of  the  said  mine  which  should  be  divided  and  paid  a 
respect  of  such  shares  as  therein  mentioned ;  and  that  the  said  plaintiff  ani 
other  persons  might  be  restrained  by  the  order  and  injunction  of  the  said 
court  from  selling  or  disposing  of  or  transferring  the  said  H.  N,  ToUenr/t 
share  and  interest  in  the  said  mine,  or  any  other  shares  or  interest  in  the  5aiJ 
mine,  to  the  prejudice  of  the  said  H.  N,  ToUervey's  therein  mentioned  ligbti 
and  interests  therein;  and  that  some  proper  person  might  be  appointed  by  tb< 
said  court,  receiver  of  the  said  mine  and  premises,  with  all  usual  and  projK: 
directions  for  carrying  on  the  same  under  the  direction  of  the  said  court/. 
the  end  that  the  said  H,  N,  ToUervey's  shares  of  the  profits  thereof  might  be 
properly  secured  for  his  benefit ;  or  else  that  some  proper  person  might  iw 
appointed  by  the  said  court  as  receiver  of  188-500dth  parts  of  the  profits  c^ 
the  said  mine,  ¥rith  all  usual  and  necessary  directions,  and  that  the  said  pUi£^ 
tiff  and  other  persons  might  be  restrained  by  the  injunction  of  the  said  cocii 
from  retaining  to  their  own  use,  or  appropriating  in  any  other  manner  thi 
said  H.  N.  ToUervey's  share  of  the  said  profits ;  and  such  proceedings  ves^ 
had  in  the  said  suit,  that  before  and  at  the  time  of  the  committing  of  tk 
grievance  by  the  defendants  as  hereinafter  mentioned,  the  said  Robert  Malaoti 
and  the  other  persons  had  demurred  to  the  said  bill  of  complaint^  and  tiiej 
demanded  the  judgment  of  the  said  Court  of  Chancery,  whether  they  shooi^ 
be  compelled  to  make  any  further  or  other  answer  to  the  said  biU  or  inr  d 
the  matters  therein  contained,  and  they  prayed  that  the  same  might  ^ 
thenceforth  dismissed.     That  also,  before  and  at  the  time  of  the  conunittiii^ 
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of  the  grievance  by  the  defendants  aa  hereinafter  mentioned,  one  'Richard  Com,  Pleat, 
Deadnum  Hayward,  had  exhibited  his  certain  bill  of  complaint  in  writing 
against  the  plaintiff  and  one  Samuel  Lyle  in  the  high  Court  of  Chancery ; 
[here  the  contents  of  the  bill  were  stated.  It  set  forth  a  claim  to  certain  otW 
shares  in  the  mine,  and  prayed  for  an  account,  and  that  a  receiver  might  be 
appointed,  in  similar  terms  to  the  bill  filed  by  H.  N,  ToUervey.  It  also  prayed 
for  an  injunction  to  prevent  the  plaintiff  and  Lyle  from  selling  their  shares  in 
the  mine ;]  and  such  proceedings  were  had  in  the  said  last-mentioned  suit,  that 
before  and  at  the  time  of  the  committing  of  the  grievances  by  the  defendants 
88  hereinafter  mentioned,  the  said  Samuel  Lyle  had  demurred  to  the  said  last- 
mentioned  bill  c^  complaint,  and  he  had  demanded  the  judgment  of  the  said 
Court  of  Chancery,  whether  he  should  be  compelled  to  make  any  further 
or  other  answer  to  the  said  last-mentioned  bill,  or  any  other  matters  therein 
contained,  and  prayed  the  same  to  be  thence  dismissed  with  his  reasonable 
costs  in  that  behalf  sustained ;  yet,  the  defendants,  well  knowing  the  premises, 
but  greatly  envying  the  happy  state  and  condition  of  the  plaintiff,  and  con- 
triving and  wickedly  and  maliciously  intending  to  injure  the  plaintiff  in  his 
said  rights,  and  to  cause  it  to  be  suspected  and  believed,  that  the  said  shares 
of  the  plaintiff  were  of  little  or  no  value,  and  that  the  plaintiff  had  no  right 
to  use  or  work  the  said  mine  as  aforesaid ;  and  to  hinder  and  prevent  the 
plaintiff  from  selling  or  disposing  of  his  said  shares,  and  from  deriving  or 
acquiring  from  the  said  mine,  any  more  profits,  emoluments,  or  advantages 
whatever ;  and  also  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  the 
phuntiff,  to  wit,  on  &c.,  wrongfuUy  and  unjustly  did  publish,  and  cause  and 
procu-e  to  be  published,  a  certain  fedse,  malicious,  and  unfounded  libel,  in  a 
certain  public  newspaper,  of  and  concerning  the  plaintiff  and  his  said  shares, 
tod  the  said  using  and  working  of  the  said  mine,  and  of  and  concerning  the 
aforesaid  suits,  bills,  and  demurrers ;  that  is  to  say,  '*  Wheal  Brothers*  silver 
mme,  (meaning  the  said  mine,)  Tollervey  v.  Malachy,  (meaning  the  first-men- 
tioned suit,)  and  Hayward  v.  Malachy,  (meaning  tiie  said  second^mentioned 
suit.  In  these  cases,  (meaning  the  said  two  suits,)  which  arose  out  of 
disputes  relating  to  the  celebrated  silver  mine.  Wheal  Brothers,  in  the  parish 
of  Calstoek^  (meaning  the  said  mine,)  and  which  have  been  brought  into  the 
Court  of  the  Vice  Chancellor,  the  learned  judge,  after  hearing  long  argu- 
ments and  a  multitude  of  affidavits,  has  set  aside  the  demurrers,  (meaning  the 
said  demurrers,]  and  granted  the  prayer  of  the  petition,  (meaning  the  prayer 
of  the  petition  in  each  of  the  said  bills  as  aforesaid,)  for  an  account  and  an 
injunction,  and  persons  duly  authorized  have  arrived  on  the  workings,"  (mean- 
mg  the  workings  of  the  said  mine,)  thereby  then  meaning  that  the  said 
several  demurrers  had  been  set  aside  by  the  said  court,  and  that  the  prayer 
of  the  said  petition,  on  each  of  the  said  bills,  for  an  account  and  injunction, 
had  been  granted  by  the  said  court,  and  that  persons  duly  authorized  by  the 
laid  court,  had  arrived  on  the  workings  of  the  said  mine,  and  were  hindering 
and  preventing  the  said  mine  from  being  used  and  worked,  as  it  before  the 
connnitting  of  the  said  grievance,  had  been,  and  as  the  same  would  have  con- 
tinued to  have  been,  in  so  ample  and  beneficial  a  manner  for  the  plaintiff  and 
others,  the  holders  of  the  shares  in  the  said  mine ;  whereas,  in  truth  and  in 
fact,  at  the  time  of  the  committing  of  the  said  grievance,  the  said  demurrers 
had  not  nor  had  either  of  them  been  set  aside  by  the  said  court,  nor  had 
the  prayer  of  the  said  petition  on  each  of  the  said  bills  for  an  account  and 
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dm,  Pltat,    injunction  been  granted  by  the  said  court ;  and  whereas,  in  truth  and  in  fut, 
Malachy     **  *^®  *™®  °'  ^®  committing  the  said  grievance,  no  person  or  persons  duly 
V.  authorized  by  the  said  court,  had  arrived  on  the  workings  of  the  said  mine, 

SowBR.  j^py  ^j^g  jj^  ^gj^  j^jjy  person  or  persons  hindering  or  preventing  the  sad 
mine  from  being  used  and  worked,  as  it,  before  the  committing  of  the  aid 
grievance,  had  been,  and  as  the  same  would  have  continued  to  have  been,  in  so 
flunple  and  beneficial  a  manner  for  the  plaintiff  and  others,  the  holden  of  tie 
shares  in  the  said  mine ;  by  means  of  which  said  several  premises,  the  plun- 
tiff  hath  been  and  is  greatly  injured  in  his  said  rights,  and  the  said  shares  w 
possessed  by  him  and  in  which  he  was  and  is  interested  as  aforesaid,  have  been 
and  are  much  depreciated  and  lessened  in  value,  to  wit,  in  value  of  502.,  of 
and  in  respect  of  each  of  such  shares  ;  and  divers  persons  had  bdiered  and 
still  did  believe,  that  the  said  plaintiff  had  little  or  no  right  to  the  said  shares. 
and  that  the  said  mine  could  not  lawfully  be  worked  or  used  for  the  benefit 
9f  the  "plaintiff ;  and  the  plaintiff  hath  been  hindered  and  prevented  bm 
selling  or  disposing  of  his  said  shares  in  the  said  mine,  and  from  worbng 
and  using  the  same  in  so  ample  and  beneficial  a  manner  as  he  otherwise  would 
have  done ;  and  the  plaintiff  hath  been  otherwise  hindered  and  prevented 
from  gaining,  acquiring,  or  deriving  divers  profits,  emolumenta,  benefits,  and 
advantages,  which  otherwise  would  have  arisen  and  accrued  to  him  firom  the 
same ;  and  also,  by  reason  of  the  premiBes  aforesaid,  the  plaintiff  hath  been 
and  was  otherwise  much  damnified  and  injured,  to  the  damage  of  the 
plaintiff  of  £2,0001  and  therefore  he  brings  his  suit,  &c.  P!ea^Not  jw'/^. 
and  issue  thereon. 

At  the  trial  before  Littledale,  J.,  at  Exeter,  the  learned  judge  left  it  to  the 
jury  to  say,  whether  the  value  of  the  plaintiff's  shares  in  the  mine  had  befD 
deteriorated  by  the  publication,  and  a  verdict  was  found  for  the  pbintif : 
damages  5/. 

Talfourd,  Seijt.  obtained  a  rule  nisi  to  arrest  the  judgment,  upon  the  grmzBd 
that  an  action  for  slander  of  title,  could  only  be  maintained  where  epedal 
damage  was  alleged  and  proved.  Lowe  v.  Harwood  (a),  Rtnoe  v.  Roedih 
It  was  also  objected  that  the  innuendo  was  too  large,  and  contrary  to  the  in- 
ducement, 

Bompas,  Seijt.,  Erie,  Crowder,  and  Buit,  shewed  cause. — ^Iliis  is  not  a 
action  for  slander  of  title,  but  it  is  a  libel  on  the  plaintiff  m  his  trade  and 
business,  and  in  the  way  of  gaining  his  livelihood.  Therefore  it  was  xmo^ 
cessary  to  allege  or  prove  any  special  damage.  The  declaration  avers  ^ 
the  mine  was  being  worked  and  used  to  the  great  profit  and  advantage  of  tk 
plaintiff;  and  the  allegation  of  damage  is,  that  the  plaintiff  had  been  hinder^ 
and  prevented  from  working  the  mine  in  so  beneficial  a  manner  as  he  other* 
wise  would  have  done;  and  had  been  otherwise  hindered  from  acqiunof 
profits  which  otherwise  would  have  arisen.  Secondly,  this  is  not  verbal 
slander  of  title,  but  a  written  libel  upon  the  plaintiff's  title.  In  Xavrr- 
Norwood  (a),  and  all  the  cases  where  it  has  been  held  that  special  daniage 
must  be  proved,  the  slander  was  spoken,  and  not  written.  The  damage  which 
accrues  by  the  publication  of  a  written  libel,  is  much  more  serious  than  that 

(a)  Cro,  Car.  140.  (A)  l  M.  h  Sel.  304. 
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which  ha|ipenB  by  the  tise  of  danderouB  words.    The  daDder  passes  KWhj  and    Om,  Pkai, 

is  forgotten,  bnt  a  written  statement  inflicts  a  permanent  injury.    And  the      Malacht 

declaration  alleges  damage  in  the  only  way  in  which  it  could  be  alleged ;  it  is        ^^*-^ 

stated  that  the  shares  were  lessened  in  value,  and  that  the  plaintifP  had  been 

prevented  from  selling  them ;  and  the  natural  effect  of  a  published  state- 

ment,  that  a  receiver  from  the  Court  of  Chancery  had  been  sent  to  the  mine, 

would  be  to  cause  a  depreciation  of  the  shares.     In  Hartley  v.  Herring  (cQ, 

which  was  an  action  for  slandering  a  dissenting  minister,  it  was  held  sufficient 

to  allege,  that  by  reason  of  the  scandal,  persons  frequenting  the  chapel  had 

refused  to  permit  him  to  preach  there,  and  had  discontinued  giving  him  the 

profits  which  they  usually  had,  without  saying  who  those  persons  were,  or  by 

what  authority  they  excluded  him.  Bote  v.  Bois  (e),  Petmyman  y.  Rabanks,  (/). 

In  the  present  case  it  would  be  difficult  to  aver  special  damage  in  any  otiier 

way.     In  Millman  v.  Pratt  (g),  which  was  an  action  for  slander  of  title, 

it  does  not  appear  that  any  special  damage  was  alleged  in  the  declaration. 

Ta^oard,  Seijt.,  Barstmo,  and  Rowe,  cofi/rd.-*All  the  authorities  shew,  that 
m  an  action  for  slander  of  title,  special  damage  must  be  averred  and  proved^ 
In  Lowe  v.  Harwood(h),  which  was  an  action  for  slandering  title,  judgment 
was  reversed,  because  all  the  Court  agreed,  "  That  the  declaration  was  not 
good,  because  the  action  is  not  maintainable  without  shewing  special  preju- 
dice ;  but  skndering  of  one's  title,  doth  not  import  in  itself  loss,  without 
shewing  particularly  the  cause  of  loss,  by  reason  of  the  speaking  the  words, 
as  that  he  could  not  let  or  sell  the  lands;  but  being  general  words  they  were 
not  sufficient."  Tuaborough  v.  Dag  (t),  Gerrard  v.  Dkkmson  (k),  Rowe  v. 
Roach  (/).  And  if  the  plaintiff  were  entitled  to  maintain  this  acdon  in  respect 
of  the  shares  in  the  mine  which  belong  to  bun,  then  every  other  shareholder 
would  also  be  entitled  to  sue  the  defendants,  and  an  incredible  number  of  suits 
would  be  encouraged.  Nor  can  it  be  said,  that  this  is  a  libel  on  the  plaintiff 
in  his  trade.     Savage  v.  Roberg  (m),  Mamung  v.  Averg  (n). 

Cur.  adv,  tmlt. 

TiNDM.,  C.  J.^-In  this  case,  a  verdict  having  been  found  for  the  plaintiff 
at  the  trial  of  the  cause,  with  5/.  damages,  a  motion  has  been  made  to  arrest 
the  judgment,  on  the  ground  that  the  declaration  does  not  state  any  legal 
cause  of  action.  And  we  are  of  opinion  that  this  objection  is  well  founded, 
and  that  the  judgment  must  be  arrested.  This  is  not  an  ordinary  action  for 
defamation  of  the  person  by  the  publication  of  slander,  either  oral  or  written,, 
in  which  form  of  action  no  special  damage  need  either  be  alleged  or  proved,, 
the  law  presuming  that  the  uttering  of  the  slanderous  words,  or  the  publishing 
of  the  hbd,  have  of  themselves  a  natural  and  necessary  tendency  to  injure  the 
plaintiff.  But  this  is  an  action  to  recover  damages  by  reason  of  the  publica- 
tion of  a  paragraph  in  a  newspaper,  which  contains  no  other  charge  than  that 
the  petition  in  a  bill  filed  in  the  Court  of  Chancery,  against  the  plaintiff  and 
certam  other  persons,  as  share-owners  in  a  certain  mine,  for  an  account,  and 
an  injunction  had  been  granted  by  the  Vice- Chancellor,  and  that  persons^ 

(rf)  8  T.  R.  130.  (i)  Cro.  Jac.  484. 

(«)  1  Uv.  134.  {k)  Cro.  EU2.  197. 

(/)  Cro.  Eliz.  427.  (/)  I  M.  k  Sel.  304. 

(O  2B,k  Cress.  486.  (m)  Salk.  694, 

(*)  Cro.  Car.  140.  («)  Keb.  163. 
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Com,  Pleat,    duly  authorized,  had  armed  in  the  woridngs.    The  publicatkm,  tiienibre,  s 


Malacry 


one  which  alandera,  not  the  person  or  character  of  the  plaintiff,  but  hia  tilk  u 
'p!^"'      one  of  the  share -holders,  to  the  undisputed  possession  and  enjo5mient  of  \m 
80 PER.        shares  of  the  mine;  and  the  objection  taken  is,  that  the  plaintiff,  inoidffto 
maintain  this  action,  must  shew  a  special  damage  to  have  happened  from  the 
publication,  and  that  this  declaration  shews  none.    The  first  qnestioii,  tiioe- 
fore,  is,  does  the  law  require,  in  such  an  action,  an  allegatioa  of  spedii 
damage  ?     And  looking  at  the  authorities,  we  think  they  all  point  the  sute 
way.    The  kw  is  dearly  laid  down  in  Sur  William  Jones,  196  (o),  "of  sknder 
of  title,  the  plaintiff  shall  not  maintain  action,  unless  it  was  re  verd  a  danuige; 
tcil,  that  he  was  hindered  in  sale  of  his  land ;  so  there  the  particular  da- 
mage ought  to  be  alleged."  And  in  addition  to  the  cases  cited  at  the  bar,  tiz.. 
Sir  John  Tasborough  v.  Day  (p),  and  Manning  y.  Avery  (q),  the  case  of  Gnrr. 
Goulding  (r),  furnishes  a  strong  authority.     That  was  an  action  on  the  ew 
for  slandering  the  plaintiff's  title,  by  speaking  these  words,  viz.  "  his  rigbt 
and  title  thereunto  is  nought,  and  I  have  a  better  title  than  he."     The  irartk 
were  alleged  to  be  spoken /oi^ro  et  maHtiosl,  and  that  he  was  likely  to  adl,  asd 
was  injured  by  the  words,  and  that  by  reason  of  speiddng  the  worda,  be  could 
not  recover  his  tithes.     After  verdict  for  the  plaintiff,  there  was  a  motioo  in 
arrest  of  judgment,  and  Rolle,  C.  J.,  said,  there  ought  to  be  a  scandal  and  a 
particular  damage  set  forth,  and  there  is  not  here ;  and  upon  its  being  moived 
again,  and  argued  by  the  judges,  Rolle,  C.  J.,  held  that  the  action  did  not  Ik^ 
although  it  was  alleged  that  the  words  were  spoken /a/«o  et  nuiUtian^,  for  ^ 
"  plaintiff  ought  to  have  a  special  cause ;  but  that  the  verdict  might  sapplr; 
but  the  plaintiff  ought  also  to  have  shewed  a  special  damage,  whidi  he  lu^ 
not  done,  and  this  the  verdict  cannot  supply ;  the  declaration  here  ia  too  gene- 
ral, and  upon  which  no  good  issue  can  be  joined ;  and  he  ought  to  bcw 
alleged  that  there  was  a  communication  had  before  the  words  spoken,  toudui^ 
the  sale  of  the  lands  whereof  the  title  was  slandered,  and  that  by  speaking  d 
them  the  sale  was  hindered ;"  and  cited  several  cases  to  that  effect.     We  hcAL 
therefore,  on  the  authority  of  these  cases,  that  an  action  for  slander  of  title  b 
not  properly  an  action  for  words  fipoken,  or  for  libel  written  and  paUislied. 
but  an  action  on  the  case  for  special  damage  sustained  l^  reason  of  the  speak- 
ing or  publication  of  the  slander  of  the  plaintiff's  title.     This  action  is  rai^ 
under  that  division  of  actions  in  the  digests  and  other  writers  on  the  text  kv ; 
and  such  we  feel  bound  to  hold  it  to  remain  at  the  present  day.    Ilie  next 
question  is,  has  there  been  such  a  special  damage  alleged  in  this  case  as  inl 
satisfy  the  rule  laid  down  by  the  authorities  above  referred  to  ?    The  doctrise 
of  the  older  cases  is,  that  the  plaintiff  ought  to  aver,  that  by  the  speaking  he 
could  not  sell  or  lease  («),  and  that  it  will  not  be  sufficient  to  say  only  that  ht 
had  an  intent  to  sell,  without  aUeging  a  communication  for  sale  (Q.     Admit- 
ting, however,  that  these  may  be  put  as  instances  only,  and  there  may  be  musf 
more  cases  in  which  a  particidar  damage  may  be  equally  spjpareat  witboot 
such  allegation,  they  establish  at  least  this,  that  in  the  action  for  alamder  of 
title  there  must  be  an  express  allegation  of  some  particular  damage  resohiii^ 
to  the  plaintiff  from  such  slander.    Now  the  allegation  upon  tKs  record  is  ooh 
this,  that  the  plaintiff  is  injured  in  his  rights,  and  the  shares  so  possessed  bj 

(o)  Lowe  V.  Harwood.  (r)  Style's  Rep«  169,  17SL 

(p)  Cro.  Jac.  484.  (#)  Cro.  EUz.  197.    Cro.  Car.  140. 

(^)  Keb.  153.  (0  R.  1  RolU  S44. 
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him,  and  in  wliich  he  ii  interested,  have  been  and  are  much  depreciated  and    ^*^^^^J^^' 

lessened  in  value,  and  divers  persons  have  believed,  and  do  believe,  that  he  has      M  alacby 

little  or  no  right  to  the  shares,  and  that  the  mine  cannot  be  lawfully  worked        SoVsa 

or  used  for  his  benefit,  and  that  he  hath  been  hindered  and  prevented  from 

selling  or  disposing  of  his  said  shares  in  the  said  mine,  and  from  working  and 

using  the  same  in  so  ample  and  beneficial  a  manner  as  he  otherwbe  would 

have  done.    And  we  are  of  opinion  that  this  is  not  such  an  allegation  of 

special  damage  as  the  authorities  above  referred  to  require,  where  the  action 

is  not  founded  on  the  words  spoken  or  written,  but  upon  the  special  damage 

sustained.     It  has  been  argued  in  support  of  the  present  action,  that  it  is  not 

so  much  an  action  for  slander  of  title,  as  an  action  for  a  libel  on  the  plaintiff  in 

the  course  of  his  business,  and  in  the  way  of  gaining  lus  livelihood,  and  that 

such  an  action  is  strictly  and  properly  an  action  for  defamation,  and  so  classed 

and  held  by  all  the  authorities.     But  we  think  it  sufficient  to  advert  to  the 

declaration  to  be  convinced  that  the  publication  complained  of  was  really  and 

strictly  a  slander  of  the  plaintiff's  title  to  his  shares,  and  nothing  else. 

The  bill  in  Chancery,  out  of  which  the  publication  arose,  is  filed  by  ToUervey, 
who  disputed  the  plaintiff's  right  to  the  whole  of  the  shares,  and  claimed  in 
himself  a  right  to  part  of  the  same,  and  prayed  that  he  might  be  declared  to 
be  entitled  to  some  of  them ;  and  the  only  mention  made  as  to  the  working  of 
the  mines,  ivas  with  reference  to  the  appointment  of  a  receiver  to  the  profits 
thereof.  And  we  think  it  would  be  doing  violence  to  the  natural  meaning 
of  the  terms  of  the  publication,  if  we  were  to  hold  it  to  be  published  of  the 
plaintiff  in  the  course  of  his  business,  or  occupation,  or  mode  of  acquiring  his 
livelihood,  and  not  as  referring  to  the  disputed  title  of  the  shares  of  the  mine. 
It  has  been  urged,  secondly,  that  however  necessary  it  may  be,  according  to 
the  ancient  authorities,  to  allege  some  particular  damage  in  cases  of  unwritten 
slander  of  title,  the  case  of  written  slander  stands  on  different  grounds,  and 
that  an  action  may  be  maintained  without  an  allegation  of  damage  actually 
jiOBtained,  if  the  plaintiff's  right  be  impeached  by  a  written  publication,  which 
of  itself,  it  is  contended,  affords  presumption  of  injury  to  the  plaintiff.  No 
authority  whatever  has  been  cited  in  support  of  this  distinction.  And  we  are 
of  opinion  that  the  necessity  for  an  allegation  of  actual  damage  in  the  case  of 
slander  of  title,  cannot  depend  upon  the  medium  through  which  that  slander 
is  conveyed,  that  is.  whether  it  be  through  words,  or  writing,  or  print,  but 
that  it  rests  on  the  nature  of  the  action  itself,  namely,  that  it  is  an  action  for 
special  damage  actuaUy  sustained,  and  not  an  action  for  slander.  The  cir* 
cumstance  of  the  slander  of  title  being  conveyed  in  a  letter  or  other  publica- 
tion, appears  to  us  to  make  no  other  difference  than  that  it  is  more  widely  and 
permanently  disseminated,  and  the  damages  in  consequence  more  likely  to  be 
serious  than  where  the  slander  of  title  is  by  words  only,  but  that  it  makes  no 
difference  whatever  in  the  legal  ground  of  action.  For  these  reasons,  we  are 
of  opinion  that  the  action  is  not  maintainable,  and  that  the  judgment  must  be 
arrested;  and,  consequently,  it  becomes  unnecessary  to  inquire  whether  the 
innuendo  laid  in  the  declaration  is  more  large  than  it  ought  to  have  been.  We 
therefore  make  the  rule  for  arresting  the  judgment  absolute. 

Rule  absolute. 
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^ov'^^  Taylor  v.  Blacklow. 

Certain  title-  npHE  declaration  stated,  for  that  whereas,  hefore  and  at  the  aeveral  tines 

deedfi  were  A,.^  .,,,^, 

entruited  to  hereinafter  mentioned,  the  defendan/t  was  an  attorney,  to  wit,  an  attcn-- 

M8cltem7or*'^  ^®y  °^  ^®  ^°"^  ^  Common  Pleas  at  Westminsier;  and  the  plaintiff  tiwn 

the  purpose  of  claimed  to  be  lawfully  entitled  to,  and  interested  in,  a  certain  estate,  to  wit,  ia 

ofnT^ey^pon  ^^^^^  messuages,  buildings,  lands,  tenements,  and  premises,  with  the  appor- 

mortgage :  the  tenances,  in  the  county  of  Kent;  and  before  and  at  die  time  of  the  committing 

closed  a  defect  ^^  ^^  grievances  by  the  defendant  as  hereinafter  mentioned,  was  desinms  to 

which  he  dis-  borrow  and  obtain  an  advance  of  money,  to  wit,  the  sum  of  4000/.,  by  way  of 
covered  in  the  ,  ,  .  ,         . ,  .  ,  .  ,  ^   ,       .  * 

title,  to  one  of  mortgage  and  security  upon  the  satd  estate  and  premises,  whereof  the  defea- 
hit  clienti 


mi 


i' h t^be'bene^  *^^'  before  and  at  the  time  of  the  committing  of  the  grievance  by  him  com- 
fitted  bf  the       mitted,  as  hereinafter  stated,  had  notice;  and  thereupon  heretofore,  to  wit,  oo 
wl^^Xreu^n  ^e  ^^^  ^7  of  March,  in  the  year  of  our  Lord  1833,  the  defendant,  so  being 
employed  the     such  attorney  as  aforesaid,  represented  to  the  plaintiff  that  he  had  a  client  who 
prooN^mgs  to^  would  advance  the  said  sum  of  4000/.,  on  sufficient  security,  and  at  a  modente 
recover  the         rate  of  interest,  to  wit,  at  the  rate  of  41,  per  cent,  per  annum  for  interest  on 
that  theattor-^  ^^  same;  and  the  plaintiff,  at  the  request  of  the  defendant,  retained  and  ein« 
ney  waa  guilty  ployed  the  defendant  as  such  attorney  to  use  due  endeavours  to  obtain  and 
breachofdaty,  procure  the  said  sum  of  4000/.  on  such  mortgage  for  the  plaintiff,  for  reasoo- 
might'^be  laed     *^^^  reward  to  the  defendant  in  that  behalf;  and  the  plaintiff,  at  the  request  of 
forthedamagea  the  defendant,  then  delivered  to  the  defendant,  as  such  attorney,  and  in  par- 
whodepoait!?^  suance  of  the  said  retamer,  divers,  to  wit,  six,  abstracts  of,  and  relating  to,  the 
thedeedahad      title  of  the  plaintiff  of,  in,  and  to  the  said  estate  and  premises,  and  certam 
ranteq»mce°  of  ^^^^^  documents  also  relating  to  the  same,  to  wit,  a  statement  of  the  number 
hia  miaoondact.  of  acres  of  which  the  said  estate  consisted,  and  the  names  of  the  tenants  sod 
occupiers  of  the  same;  and  thereupon,  and  by  means  of  the  premises,  the  de- 
fendant afterwards,  and  before  the  committing  of  the  grievance  by  the  defen- 
dant as  hereinafter  mentioned,  to  wit,  on  the  day  and  year  aforesaid,  as  such 
attorney  of  and  for  the  now  plaintiff  as  aforesaid,  discovered  and  aacertained 
that  there  was  a  certain  defect  in,  and  objection  to,  the  legal  right  and  title  of 
the  plaintiff  to  the  said  estate  and  premises,  to  wit,  that  in  two  of  the  title- 
deeds  of  and  relating  to  the  said  estate  and  premises,  a  part  of  the  said  estate 
and  premises,  to  wit,  sixty  acres  thereof,  and  certain  messuages,  buildings,  and 
improvements  thereon,  had  not  been  sufficiently  conveyed  to  or  for  the  use 
or  benefit  of  the  plaintiff,  and  that  by  reason  and  on  account  thereof,  a  oertaxn 
person,  to  wit,  John  Henry  Taylor,  the  brother  of  the  plaintiff,  then  had,  in 
pqint  of  law,  a  legal  title  to  such  part  of  the  said  estate  and  premises,   and  to 
recover  the  possession  of  the  same,  although,  in  justice  and  equity,  the  bene- 
ficial interest  in  the  whole  of  the  said  estate  and  premises  then  belonged  to  the 
now  plaintiff;  and  by  reason  of  the  premises,  and  under  and  by  virtue  of  the 
said  retainer  and  employment,  it  then  became  and  was  the  duty  of  tiie  defen- 
dant not  voluntarily  or  unnecessarily  to  divulge  or  communicate  the  said 
defect  in  and  objection  to  the  legal  right  and  title  of  the  plamtiff  to  the  said 
estate  and  premises  to  the  said  7.  H,  Taylor,  or  to  any  other  person,  and  not  to 
instigate,  or  cause  or  procure  to  be  commenced  or  prosecuted,  any  action  cr 
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proceeding  for  the  recorery  of  the  said  estate  and  premiaeB,  or  any  part  Cwn^l^Mt, 
thereof,  from  the  now  plaintiff,  for  or  by  reason  or  on  account  of  such  dis-  tatloe 
covery  of  the  defendant  by  the  means  aforesaid;  nevertheless,  the  defendant, 
80  bebig  Boch  attorney  as  aforesaid,  but  not  regarding  his  duty  as  such  attor- 
ney, nor  his  duty  in  the  premises  under  and  by  virtue  of  his  said  retainer  and 
employment,  but  contriving,  and  craftily  and  subtilely  intending  to  injure  and 
uinoy  the  plaintiff,  and  to  cause  and  procure  a  great  part  of  the  said  estate 
and  premises,  to  wit,  the  said  sixty  acres  thereof,  and  the  said  messuages, 
buildings,  snd  improvements  thereon,  to  be  recovered  from  him,  by  unjust, 
vexatious,  and  improper  proceedings,  heretofore,  to  wit,  on  the  day  and  year  . 
aforesaid,  diahonorab^,  wrongfully^  and  unjustly,  and  for  the  sake  of  fees 
and  unjust  reward  in  that  behalf,  in  violation  of  his  duty  as  such  attorney,  and 
contrary  to  his  said  duty  in  the  premises,  and  in  violation  of  good  faith,  volun- 
tBrOy  and  unnecessarily  divulged  and  communicated  the  said  defect  in  and 
Direction  to  the  legal  right  and  title  of  the  plaintiff  to  the  said  estate  and  pre- 
mises to  the  said  7.  H.  Taylor,  and  then  wrongfully,  maliciously,  dishonora- 
bly, and  oppressively,  contriving  and  intending  as  aforesaid,  heretofore,  to 
wit  on  the  day  and  year  aforesaid,  instigated  and  caused  and  procured  divers, 
to  wit,  four  actions  oi  ejectment  respectively,  on  the  demise  of  the  said  J,  H. 
Toflor,  to  be  conunenced  against  divers,  to  wit,  twelve  tenants  of  the  now 
plaintiff  of  certain  parts  of  tiie  said  estate  and  premises  of  the  plaintiff;  and 
the  said  now  plaintiff  having,  as  landlord,  duly  appeared  and  defended  the 
said  actions  of  ejectment,  the  now  defendant  prosecuted  the  same,  and  also 
wrongfully,  maliciously,  unjustly,  and  oppressively  caused  and  procured  a 
certain  other  action,  by  and  in  the  nlune  of  the  said  /•  H,  Taylor,  against  the 
now  plaintiff,  to  be  commenced  and  prosecuted  for  a  certain  pretended  cause  of 
action,  to  wit,  the  cutting  down  and  converting  certain  timber,  before  then 
growing  on  the  said  estate  and  premises  of  the  plaintiff;  and  the  now  defen- 
dant, further  contriving  and  intending  as  aforesaid,  also  then  wrongfully  and 
maliciously,  unjustly  and  oppressively,  instigated  and  caused  and  procured  to 
be  commenced,  in  the  name  of  the  said  /.  H.  Taylor,  against  the  now  plaintiff, 
divers,  to  wit,  four  other  actions,  for  the  recovery  of  certain  sums  of  money 
claimed  to  be  due  from  the  now  plaintiff,  which,  but  for  such  instigation  and 
cansmg  and  procuring  of  the  now  defendant  would  not  have  been  so  com- 
menced or  prosecuted;  and  the  defendant,  further  contriving  as  aforesaid,  then 
wisely  and  maliciously  instigated  and  persuaded,  and  caused  and  procured  the 
■aid  y.  H.  Taylor  to  commence  and  prosecute  against  the  now  plaintiff  a 
certain  untenable  suit  in  the  Court  of  Exchequer  for  setting  aside  the  convey- 
ance to  the  now  plaintiff  of  his  said  estate  of  and  in  the  said  premises,  and 
which  was  afterwards,  to  wit,  on  the  9th  day  of  July,  1834,  according  to 
eqnity  and  justice,  dismissed,  with  costs  to  be  paid  by  the  said  J,  H.  Taylor; 
and  the  now  plaintiff  further  saith,  that  in  order  to  obtain  relief  in  the  pre- 
mises, he  was  heretofore,  to  wit,  in  Hilary  Term,  in  the  fourth  year  of  the 
reign  of  our  lord  the  now  king,  forced  and  obliged  to  file,  and  chd  file  and 
prosecute  hi*  certain  bill  of  complaint  against  the  said  /•  H»  Taylor  in  the 
Court  of  Exchequer,  for  relief  in  the  premises,  and  in  order  to  obtain  an  in- 
jimction  against  the  prosecution  of  the  said  actions  of  ejectment,  and  was  also 
then  forced  and  obliged  to  apply  to  the  said  Court  of  Exchequer  for  relief 
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Com,  PUoi,  against  the  said  now  defendant;  bv  means  of  which  said  breach  of  dntj,  md 
Taylor  ^^  ^®  ^^  false,  decepti^be,  fraudulent,  and  malicious  conduct  of  the  defendant 
in  the  premises,  the  plaintiff  hath  been  forced  and  oUiged  to  incur,  and  bath 
incurred,  great  trouble  of  mind  and  body,  and  great  expense  of  his  monies,  to 
wit,  to  the  amount  of  2000/.,  in  defending  and  resisting  the  said  vzijiist  and 
vexatious  proceedings,  and  in  obtaining  and  enforcing,  and  in  endeavouring  to 
obtain  and  enforce,  by  due  and  lawful  ways  and  means,  relief  against  the  esme 
and  other  unlawful,  unjust,  and  oppressive  proceedings  of  the  now  defendant  in 
the  premises;  and  by  means  and  in  consequence  of  the  said  /.  H.  Ti^br 
having  become  insolvent  and  unable  to  pay  the  costs  of  the  said  vexatioos  pro- 
ceedings, so  instigated  and  caused  and  procured,  by  the  now  defendant  to  be  in- 
stituted and  prosecuted  in  his  name  as  aforesaid,  the  now  plaintiff  hatii  bea 
and  is  unable  to  recover  or  obtain  payment  or  satisfaction  of  or  from  Uie  sskl 
J,  H.  Taylor  of  the  said  costs,  and  he  is  wholly  unable  to  pay  or  aatisly  tbe 
same;  and  the  now  plaintiff  hath  been  and  is,  by  means  of  the  said  sei^eni 
malicious  and  unjust,  vexatious  and  improper  conduct  of  the  defendant,  grestlj 
harassed,  oppressed,  vexed,  and  impoverished,  and  otherwise  greatly  injured; 
and  also,  by  means  of  the  premises,  the  plaintiff  was  hindered  and  prevented 
from  raising  and  procuring  the  said  money,  or  other  money,  on  moitgage  of 
the  said  estate  and  premises,  for  a  long  time,  to  wit,  from  thence  until  the 
20th  day  of  January,  in  the  year  of  our  Lord  1836,  and  was  then,  by  reaaonof 
the  premises,  forced  and  obliged  to  raise  and  procure,  on  mortgage  and  sees- 
rity  of  the  said  estate  and  premises,  a  much  larger  sum  of  money  than  the 
said  sum  of  4000/.,  to  wit,  the  sum  of  6000/.,  and  at  a  greater  rate  id  intereEt 
than  at  and  after  such  rate  of  4/.  per  cent,  per  annum,  to  wit,  at  and  alter  the 
rate  of  4/.  109.  per  cent,  per  annum,  for  each  and  every  100/.  thereof;  to  the 
damage  of  the  plaintiff  of  2000/. ;  and  thereupon  he  brings  his  suit,  &c 

Plea. — And  for  a  further  plea  in  this  behalf  the  defendant  saith,  that  before 
and  at  the  time  when  he  represented  to  the  plaintiff  that  he  the  defendant  bad 
a  client  who  would  advance  the  said  sum  of  4000/.  on  sufficient  secmrity  and 
at  interest,  and  before  and  at  the  time  when  the  plaintiff  ddivered  to  him  the 
defendant  the  said  abstracts  and  other  documents  relating  to  the  aaid  estate 
and  premises,  and  before  and  at  the  time  ^^^en  the  said  defendant  disoovered 
and  ascertained  that  there  was  a  certain  d  Act  in  and  objection  to  the  l^gi^ 
right  and  title  of  the  plaintiff  to  the  said  estefte  and  premises,  and  before  vA 
at  the  time  when  the  defendant  divulged  and  communicated  the  said  defect  in 
and  objection  to  the  legal  right  and  title  of  the  plaintiff  to  the  said  estate  and 
premises  to  the  said  /.  H,  Taylor,  he,  the  defendant,  was  the  attorney  and 
sdiidtor  of  and  for  the  said  J,  U*  Taylor,  and  had  been  and  was  retained  and 
employed  by  him,  as  such  attorney  and  solicitor  generally  in  relation  to  hb 
i^Sairs,  and  whereof  the  plaintiff  had  notice ;  and  thereupon  it  became  and 
was  the  duty  of  the  defendant,  as  such  attorney  and  solicitor,  of  and  for  the 
said  /.  H,  Taylor,  to  divulge  and  communicate  the  said  defect  in,  and  objec- 
tion to,  the  1^^  right  and  title  of  the  phuntiff  to  the  said  estate  and  premises, 
to  the  said  /.  H.  Taylor ;  and  he  did  on  that  account,  and  without  malice  or 
any  violation  of  good  £uth,  at  the  said  time,  when,  &c.,  divulge  and  comma- 
nicate  the  said  defect  in,  and  objection  to,  the  legal  right  and  title  of  the 
plaintiff  to  the  said  estate  and  premiso),  to  the  said  /.  H.  Taylor^  with  a 
view,  and  in  order  that  he  might  claim  and  recover  the  said  estate  and 
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premises  from  the  plaintiff,  if  lawfollj  entitled  thereto,  u  he  then  appeared     com.  PUtu, 
and  WIS  bdieved  by  the  defendant  to  be ;  and  that,  thereupon,  the  said       'r'^r^ 
/.  H.  Tojflor,  did  retain  and  employ  the  said  defendant  as  such  attorney,  to  v. 

take  due  and  proper  proceedings,  to  try  and  investigate  the  said  right  and    Blacklow. 
daim  of  the  said  /.  H,  Taylor^  and  to  recover  the  said  estate  and  premises 
for  him,  and  to  bring  and  prosecute  the  said  actions  and  suits  in  the  declara- 
tion mentioned  in  that  behalf;  and  this  the  defendant  is  ready  to  verify,  &c. 

Demurrer. — ^The  causes  asaigned  were,  that  although  the  defendant  confessed 
and  admitted  that  he  had  been  and  was  retained  and  employed  by  the  plaintiff 
to  act  for  him  as  his  attorney  in  the  premises,  and  that  under  "and  by  virtue 
of  that  retainer  and  employment,  the  said  defendant  discovered  and  asccT' 
tained  the  said  defect  in  and  objection  to  the  legal  right  and  title  of  the  plain- 
tiff to  the  said  estate  and  premises ;  but  that,  in  justice  and  equity,  the  bene- 
ficial interest  in  the  whole  of  the  said  estate  and  premises,  then  belonged  to  the 
plaintiff;  and  aldiough  the  defendant  had  confessed  and  admitted  that  it  was  his 
duty,  under  and  by  virtue  of  the  said  retainer  and  employment,  not  voluntarily 
or  unnecessarily  to  divulge  or  communicate  the  said  defiect  and  objection  to  the 
said  /.  H,  Taylor,  or  to  any  other  person,  nor  to  instigate,  or  cause,  or  procure, 
any  action  or  proceeding  for  the  recovery  of  the  said  estate,  or  any  part 
thereof;  yet  the  defendant  had  attempted  to  defend  and  justify  his  said 
illegal  conduct,  upon  and  under  colour  of  a  wholly  untenable  ground  and 
pretence ;  and  also,  for  that  although  the  said  plea  was  pleaded  in  bar  to  the 
whole  declaration,  yet  it  did  not  state  or  shew  any  defence,  or  legal  or 
sufficient  justification  or  excuse,  for  the  said  statement  and  cause  of  action 
against  the  said  defendant,  for  and  in  respect  of  his  having  so  wrongfully, 
malidonsly,  and  dishonourably  instigated,  and  caused  and  procured  the  said 
sctioos  of  ejectment  to  be  commenced  and  prosecuted,  and  the  said  other 
action  to  be  commenced  and  prosecuted  for  the  said  pretended  cause  of  action 
for  cutting  down  timber,  or  for  having  procured  to  be  commenced  the  said 
other  four  actions,  and  causing  the  said  /.  H.  Tayhr  to  commence  and  prosecute 
against  the  plaintiff,  the  said  untenable  suit  in  the  Exchequer ;  and  also,  for 
that  the  said  plea  was,  in  other  respecte,  uncertain,  informal,  and  insufficient. 

Joinder, 

Keify,  for  the  plaintiff. — ^The  question  is,  whether  an  action  can  be  main- 
tamed  by  a  client  agunst  his  attorney  for  damages  occasioned  by  a  gross 
breach  of  doty.  In  Com.  Dig.  tit.  Action  on  the  Case  for  a  Deceit  (A.  5),  it 
is  said  that  an  action  lies,  "  if  a  man  being  intrusted  in  his  profession  deceive 
him  who  intmsted  him :  as  if  a  man  retained  of  counsel  become  afterwards  of 
coonsel  with  the  other  party  in  the  same  cause ;  or  if  he  discover  the  evidence 
or  secrets  of  the  cause."  It  is  evident  that  the  circumstances  disclosed  in 
the  declaration  shew  that  the  attorney  was  guilty  of  a  breach  of  professional 
duty,  and  it  is  one  of  the  most  inflexible  duties  of  an  attorney  that  he  should 
keep  his  client's  secrets.  In  Earl  of  Cholmondeley  v.  Lord  Clinton  (a).  Lord 
Eldon  declared  that  it  was  the  unanimous  opinion  of  all  the  judges,  that  an 
attorney  cannot  give  up  his  client  and  act  for  the  opposite  party  in  any  suits 
between  them.    The  plaintiff  alleges  that  he  sustained  special  damage  by 

(a)  19Ve8ey,261. 
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Cojn^PUaa.    reason  of  the  defendant's  conduct;  and  by  the  aame  rule,  which  prevails 
Taylor       ^  ^^  ^^^  ^^  slanderous  words  which  are  actionable  when  special  damage  is 

V.  proved,  the  plaintiff  is  entitled  to  recover. 

B1.ACKL0W. 

Jervis,  contr^, — ^This  is  not  a  question  whether  the  Court  approves  of  the 
conduct  of  the  defendant,  who  may  have  acted  improperly  and  indiacreedr. 
but  may  not  nevertheless  be  liable  in  this  action.  By  the  rule  of  law  whidh 
is  established  as  to  confidential  communications,  the  defendant  might  have 
been  compelled  to  disclose  the  defect  in  a  court  of  justice.  In  WUsm  t. 
Rastall  {b),  it  is  said  that  the  privilege  is  limited  to  cases  of  counsel,  scJidtor. 
and  attorney ;  and  BuUer,  J.,  said  that  the  nature  of  it  was,  '*  that  the  attor- 
ney should  not  be  permitted  to  disclose,  m  any  actum,  that  which  has  beencoo- 
fidentiaUy  communicated  to  him  as  an  attorney."  Cobden  v.  Kenrick  (c),  BuB. 
Nisi  Prius,  284.  If  a  party  were  employed  as  a  steward  or  money  acrivener, 
and  not  as  an  attorney,  he  would  be  compelled  to  disclose  a  cammnnicatiaD. 
although  it  was  strictly  confidential.  Here  the  defendant  was  employed,  not 
as  an  attorney,  but  as  a  conveyancer,  and  the  same  rule  is  applicable.  la 
Walker  v.  Wildman  (d),  it  is  said  that  the  protection  extended  not  merely  to 
communications  made  pending  an  action  or  suit,  but  to  every  commanicatiai 
made  by  the  client  to  counsel,  or  attorney,  or  solicitor,  for  profeaaioiial  assist- 
ance ;  but  that  the  protection  did  not  extend  to  cases  where  the  oounsd, 
attorney,  or  solicitor,  was  employed  in  matters  not  professional,  as  in  a  tmtj 
for  the  purchase  of  an  estate.  And  the  communication  must  be  made  to  the 
attorney  in  his  character  of  attorney,  Bramwell  v.  Lucas  (e).  The  role  hid 
down  in  Cholmondeley  v.  Lord  Clinton  (/),  was  qualified  in  Robinson  v.  Nwl* 
lett  (g).  Beer  v.  Ward  (h),  and  Bricheno  v.  Young  (t).  It  is  altogether  a  rule 
of  convenience  whether  the  courts  will  restrain  an  attorney  or  solicilor  from 
acting  against  parties  by  whom  he  has  previously  been  employed,  GrineB  v. 
Petq  (k),  Johnson  v.  Marriott  (/),  Bolton  v.  Corporation  of  Ldverpool  (»). 
Here  the  defendant  was  employed  as  attorney  by  /.  H»  Thy/br,  before  he  was 
retained  by  the  plaintiff,  and  the  plea  avers  that  the  plaintiff  had  notice  of  thb 
circumstance :  therefore  the  defendant  had  a  duty  to  perform  to  his  Qriginal 
client,  and  conflicting  duties  presented  themselves ;  in  such  a  case  the  Comt 
will  not  interfere. 

Kelfy,  in  reply. — Even  if  the  defendant  succeeded  in  establishing  that  lie 
might  have  been  compelled  to  disclose  this  defect  in  the  plaintiff's  title,  in  a 
suit  between  third  parties,  it  does  not  therefore  follow  that  this  action  is  not 
maintainable.  In  such  a  case  the  information  is  given  under  compulsicm,  and 
the  attorney  is  exonerated  from  being  charged  with  a  breach  of  duty.  But 
here  the  disclosure  was  made  voluntarily  and  unnecessarily.  But  that  the  mk 
as  to  privileged  communications  extends  beyond  communications  in  respect  of 
a  suit,  is  established  in  GreenoughY.  Gaskell  (n),  Moore  v.  Terrell  (0).  and  Cro- 
mack  V.  Heaihcote  (p), 

(b)  4  T.  Rep.  763.  (t)  Jacob,  300. 

(cj  4  T.  Rep.  431.  (k)  2  Moore  and  Scott,  568. 

(cO  6  Maddox,  47.  (/)   2  Cr.  &  M.  183. 

(«)  2  B.  &  Cress.  745.  tm)  I  MylDe  and  Keene.  88. 

(/)  19  Vesey,  261.  (n)  1  Mjrlne  and  Keene,  98. 

(g)  4  Price,  353.  (o)  4  B.  a  Ad.  870. 

(A)  Jacob,  77.  (p)  2  Brod.  &  BiD|r.  4. 
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TiNDAL,  J. — ^It  appears  to  me,  that  the  plaintiff  is  eittitled  to  maintain  this     Com.  Pleat. 
action.    It  has  been  contended  for  the  defendant,  that  the  disclosures  which  he      tJ[^7r. 
made,  were  such  as  his  situation  of  attorney  for  the  plaintiff,  would  not  have  v. 

entitled  him  to  withhold,  if  he  had  been  caUed  as  a  witness  in  a  court  of  law.  Black  low. 
It  is  not  necessary  to  decide  that  point  one  way  or  the  other ;  although,  if  it 
were,  the  cases  which  have  been  cited  go  very  far  to  set  it  at  rest.  It  is 
sufficient  to  say,  that  the  defendant,  as  an  attorney,  voluntarily  and  unneces- 
sarily, disclosed  a  defect  in  the  plaintiff^s  title ;  and  it  is  not  necessary  to  con- 
sider what  disclosures  the  defendant  might  have  been  compelled  to  make,  if  he 
had  stood  in  the  character  c^  a  witness.  On  the  general  question,  there 
cannot  exist  a  partide  of  doubt.  It  was  the  duty  of  the  attorney  to  keep 
sacred  the  defect  which  he  had  discovered  in  his  client's  title.  The  deeds  were 
in  his  hands  for  the  purpose  of  raising  a  loan  of  money,  and  when  he  discovered 
the  defect,  he  disclosed  it  to  a  person  who  might  be  benefited  by  the  disclosure. 
It  has  been  contended,  that  the  defendant  was  actuated  by  a  sense  of  duty 
towards  another  person,  whose  attorney  he  was;  and  under  such  circumstances 
there  are  some  men  whose  minds  are  not  strong  enough  to  take  a  safe  and 
decided  course.  But  it  would  have  been  an  easy  course  for  the  defendant 
to  deliver  back  the  deeds  to  the  plaint,  and  to  keep  his  lips  sealed, 
in  sacred  and  solenm  silence,  to  the  last  moment  of  his  life.  Instead 
of  doing  this,  the  defendant  has  thought  proper  to  disclose  the  parti- 
culars of  the  defect,  to  a  person  who,  thereupon,  in  consequence  of  the  dis- 
closure, has  brought  actions  at  law  and  filed  bills  in  chancery  against  the 
plaintiff;  and  there  can  be  no  doubt  but  that  an  injury  has  been  sustained,  at 
least  to  die  amount  of  the  extra  costs,  which  have  been  paid  on  account  of 
those  proceedings.  The  authority  which  has  been  cited  from  Comyn's  Digest 
is  very  nearly  in  point  to  shew  that  this  action  may  be  maintained.  It  is  said 
that  as  the  ^ea  discloses  that  the  party  to  whom  the  communications  were 
made,  was  the  client  of  the  attorney  before  the  disclosures  were  made,  and  as 
they  were  made  without  malice,  the  defendant  is  therefore  excused.  I  cannot 
see  that  this  affords  an  answer,  unless  it  be  considered  as  a  waiver  on  the  part 
of  the  plaintiff:  but  the  plaintiff  could  never  have  expected,  when  he  put  his 
deeds  into  hia  attorney's  hands,  that  any  defect  in  the  title  would  have  been 
disclosed  to  another  party.    The  judgment  must  therefore  be  for  the  plaintiff. 

Gasslsb,  J. — If  it  were  necessary  to  decide  whether  this  could  have  been 
considered  a  privileged  communication  in  the  prosecution  of  a  suit,  in  which 
the  attorney  vras  a  witness,  I  should  have  desired  time  to  look  into  the  cases. 
But  that  question  does  not  arise ;  for  here  the  disclosures  were  made  without 
any  compulsion ;  and  it  is  a  well  established  principle,  that  an  attorney  shall 
not  voluntarily  disclose  the  secrets  of  his  client.  The  authority  cited  from 
Com^'g  Digest  is  sufficient  to  shew  that  this  action  may  be  maintained. 

Vauoban,  J. — ^The  defendant  has  been  guilty  of  a  gross  breach  of  moral 
daty,  and  the  law  b  never  better  employed,  than  in  enforcing  the  obsqpvance 
of  moral  duties.  The  rule  as  to  privileged  communications,  is  much  too  narrow 
as  laid  down  by  the  counsel  for  the  defendant. 

BosANaiTXT,  J. — I  forbear  from  entering  into  a  discussion  of  the  cases,  as 
to  whether  this  would  be  considered  a  privileged  communicaticHi,  in  a  suit  by 
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Com.  Pteas,  a  third  party.  I  entertain  no  doubt,  bat  that  when  a  man.  who  was  an 
attorney*  undertook  to  transact  this  business  for  the  plaintiff,  it  was  a  datr 
cast  upon  him  by  the  law.  not  to  divulge  the  secrets  of  hia  employer ;  ss 
he  has  done  so.  he  has  subjected  himself  to  an  action. 

Judgment  for  the  plaintiff. 


AV>v.8. 


Phypers  r.  Ebukn. 


Theadmiition    T^^^S  ^^s  an  action  for  trespass  upon  certain  closes,  named  and  described 

ofatentnifor  by  metes  and  bounds  in   the  declaration:   to  which  the  defendant 

Imndt,  it  the       pleaded — 1st.  that  the  right  of  possession  in  the  closes,  in  which.  &c.  was  not 

■dmiMion  of  (n  the  plaintiff;  and.  2ndly.  a  special  plea  of  justification,  that  defendant,  as 
the  remainder-  '  -.  .-,  ^^««< 

nan,  and  the      oailiff.  and  under  a  warrant  from  the  steward  of  the  manor  of  Cromiamdg,  in 

ll^i?^ni?enT.'  ^®  county  of  Camhridge,  seized  the  closes  in  which.  &c.  qwuB^te,  viz.  in  the 
tied  to  a  fine  mean  time  and  until  some  person  or  persons  should  appear  and  make  good 
SSindtrlmw!'  ^^  ^^  ^^^^  <^°^  ^  ^  admitted  tenant  diereto  at  a  court  of  the  lord  of  the 
unlm  by  virtue  manor  of  Crowiands. 

wittifn 'the*  To  this  plea  the  plaintiff  replied,  that  one  John  PurchoM  was  admitted  to 

the  closes  in  question  as  tenant  for  life,  with  remainders  over  ;  and  that  one 
FnmceB  Anne  Purchaa  was  seised  in  remainder  under  that  admittance ;  and 
the  parties,  having  joined  issue,  agreed  to  submit  the  following  case  for  the 
opinion  of  the  Court. 

The  plaintiff,  before  the  committing  of  the  trespasses  by  the  defendant  io 
which,  &c..  was.  and  still  is.  the  tenant  and  occupier  of  the  lands  in  qoeation, 
as  tenant  to  John  Purchaa,  Esq..  deceased,  hereinafter  mentioned,  and  since 
his  decease,  to  Frances  Anne  Purckas,  hereinafter  mentioned,  daughter  of  the 
said  J.  Purchaa.  The  lands  in  question  are  copyhold  ef  the  manor  of  Crmr- 
lands,  in  the  parish  of  Dry  Drayton,  in  the  county  of  Cambridge.  Tlie  fine, 
payable  according  to  the  custom  of  this  manor,  is  two  years'  improved  amnial 
value,  on  admission  of  a  tenant  of  copyhold  lands  as  heir,  devisee,  or  aurren- 
deree. 

At  a  court  held  for  the  said  manor  on  the  26th  of  January,  1 789.  tiir 
homage  presented  the  death  of  J.  Purchaa,  the  father  of  the  saidT^.  Pmrckas. 
a  customary  tenant  of  the  said  manor,  who  held  to  him  and  his  heira.  divers 
lands  and  tenements  of  the  lord  of  the  said  manor  by  copy  of  court  roll ;  thst 
be  died  seised  thereof;  and  that,  before  his  death,  he  duly  made  and  pub- 
lished his  last  will  and  testament  in  writing,  bearing  date  the  2dd  of  February, 
1786.  having  duly  surrendered  the  said  premises  to  the  uses  thereof,  whereby 
the  said  testator  gave  and  devised  unto  his  son,  the  said  /.  Purchaa,  aD  and 
singular  his  copyhold  estates,  whatsoever  and  wheresoever,  to  hold  nnto  the 
said  J.  Purchaa,  the  son.  his  heirs,  and  assigns  for  ever,  upon  trust,  as  soon  &s 
conveniently  might  be  after  his.  the  said  testator's  decease,  to  sell  and  dispose 
of  all  his  said  real  estate,  and  to  pay  the  money  arising  therefrom  in  such  man- 
ner as  in  such  will  is  particularly  mentioned  ;  which  said  J.  Purchaa,  the  sod, 
being  present  in  court,  desired  of  the  lord  of  the  said  manor  to  be  admitted 
tenant,  agreeably  to  the  tenor  of  the  said  will,  to  the  said  premises,  being  the 
said  closes  in  which.  &c..  with  other  hereditaments,  to  whom  the  lord  granted 
seisin  of  the  said  premises  by  the  rod.  to  hold  the  same  to  the  said  /.  Purckas, 
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his  hdn,  and  aasignB,  agreeably  to  the  tenor  of  the  said  will  of  the  lord  of     ^^^J^J^' 
the  said  manor.    The  trust  for  sale  in  the  above  will  was  never  exercised,      Phtpvrb 
the  object  being  to  raise  £5,000  for  the  testator's  youngest  son,  and  to  pay       £,0^,^, 
debts,  such  legacy  and  debts  being  paid  and  satisfied  by  the  said  J.  Purchaa, 
the  deTisee,  out  of  his  own  monies,  the  lord  and  steward  of  the  manor  having 
no  other  notice  thereof  than  from  the  court-boolu,  which  are  in  the  terms 
above  specified ;  on  which  said  admittance  the  said  J.  Purchas,  paid  a  full  fine 
of  two  years*  improved  annual  value  to  the  lord  of  the  said  manor. 

On  the  23d  of  January,  1790,  the  said  /.  Purchas  did,  out  of  court,  sur- 
render into  the  hands  of  the  lord  of  the  said  manor,  (amongst  other  here- 
ditaments,) the  said  closes  in  which,  &c.,  with  their  appurtenances  by  the 
rod,  according  to  the  custom  of  the  said  manor,  by  the  hands  and  acceptance 
of  W.  Silk  and  Thomas  Siik,  two  customary  tenants  of  the  said  manor  in 
which,  &c.,  to  the  use  and  behoof  of  himself,  the  said  /.  Purchas,  and  his 
heirs,  until  a  marriage  then  intended  between  him  and  one  Sarah  F.  Barvrick, 
should  be  had  and  solemnized ;  and  from  and  after  the  solemnization  thereof 
to  the  use  of  himself,  the  said  J.  Purchas,  and  assigns,  for  and  during  the 
term  of  his  natural  life ;  and  from  and  immediately  after  his  decease  to  the 
use  and  behoof  of  the  said  Sarah  F.  Barwick  and  her  assigns  for  and  dur- 
ing the  term  of  her  natural  life  in  augmentation  of  her  jointure  ;  and  from 
and  immediately  after  the  decease  of  the  survivor  of  them,  the  said  J.  Purchas 
and  Sarah  F.  Barwick,  subject  and  liable  to  the  several  powers,  provisoes, 
conditions,  limitations,  and  agreements  mentioned,  expressed,  and  declared  in 
a  certain  indenture  of  release  of  four  parts,  bearing  even  date  therewith,  made 
between  the  said  /.  Purchas  of  the  first  part,  the  said  S.  Barwick  of  the  se- 
cond part,  Sarah  Tauswell,  of  the  town  of  Cambridge,  grandmother  of  the 
said  Sarah,  of  the  third  part,  and  John  Archdeacon  of  the  fourth  part,  to  the 
use  of  the  eldest  or  only  son  of  the  body  of  the  said  /.  Purchas  on  the  body 
of  the  said  S.  F.  Barwick,  and  to  the  heurs  of  such  eldest  or  only  son  for 
ever ;  and  in  case  there  should  be  no  such  eldest  or  only  son,  then  to  the  use 
of  the  eldest  or  only  daughter  of  the  said  /.  Purchas  and  the  said  Sarah,  and 
to  the  heirs  of  snch  eldest  or  only  daughter  for  ever ;  and  in  default  of  issue 
of  the  marriage,  to  the  use  and  behoof  of  the  right  heirs  of  the  said  /.  Purchas 
for  ever,  according  to  the  custom  of  the  said  manor. 

Afterwards,  on  the  30th  of  May,  1796,  at  a  general  court  baron  holden 
before  the  deputy  steward  of  the  manor,  the  homage  of  that  court  presented 
the  said  surrender ;  and  at  that  court  the  said  /.  Purchas  prayed  to  be  ad- 
mitted tenant  to  the  said  surrendered  premises,  according  to  the  form  and 
effect  of  the  said  surrender,  to  whom  the  said  S,  Smith,  the  then  lord  of  the 
manor,  by  the  said  deputy  steward,  granted  seisin  thereof  1^  the  rod,  to  hold 
the  same  unto  the  said  J.  Purchas  and  his  assigns  for  and  during  the  term  of 
his  natural  life,  of  the  lord  of  the  said  manor,  and  at  his  wiH,  according  to 
the  custom  of  the  said  manor ;  and  he  the  said  /.  Purchas  was  thereupon 
admitted  tenant  of  the  said  surrendered  premises,  with  the  appurtenances,  for 
the  term  of  his  natural  life  ;  and  he  paid  a  fine  of  Is.  on  such  admission. 

The  marriage  between  the  said  /.  Purchas  and  Sarah  F.  Barwick  took  place 
in  1790.  The  only  issue  of  the  said  marriage  was  Frances  Anne  Purchas, 
who  is  now  living,  and  was  of  full  age  at  the  death  of  the  said  J.  Purchas. 
The  said  S.  Purchas  (formerly  Barwick)  died  in  the  lifetime  of  the  said 
/.  Purchas,  in  1811.    The  said/.  Purchas  died  on  the  16th  of  November,  1833. 


232  TERM  REPORTS  in  the  COMMON  PLEAS. 

Ctm.  Pleat.         On  the  10th  of  Jamuay,  1834,  at  a  general  court  baron  of  tiie  lord  of  the 


Phtpers 


said  manor,  holden  for  the  said  manor  before  the  steward  thereof*  the  fiist 
proclamation  was  duly  made  for  the  heir  or  heirs  at  law,  or  other  person  or 
Edurw.  persons  entitled  to  the  premises,  whereof  the  said  J,  Purchas  had  then  ]aidj 
died  seised  within  the  said  manor,  to  come  into  court,  and  take  admiasion  to 
the  same,  or  that  otherwise  the  same  would  be  seised  into  the  hands  d  the 
lord  of  the  said  manor  for  want  of  a  tenant ;  and  the  second  and  third  pro- 
clamations were  made  on  the  5th  of  March  and  9th  of  May  of  the  same  yeir. 

On  the  17th  of  May,  1834,  the  then  steward  of  the  manor  duly  issued  a 
warrant,  according  to  the  custom  of  the  said  manor,  under  his  hand  and  seal 
directed  to  the  said  defendant,  Francis  Ebum,  the  bailiff  of  the  court  of  the 
manor*  reciting,  that  proclamations  had  been  duly  made  at  several  cooits 
baron,  on  the  10th  of  January,  the  5th  of  March,  and  the  9th  of  Ma^,  1834, 
for  any  person  or  persons  claiming  title  to  the  customary  or  copyhold  Isd^ 
and  hereditaments  lying  within  and  holden  of  the  same  manor*  of  which 
J.  Purchas,  Esq.,  lately  died  seised,  to  come  into  court,  and  be  admitted 
thereto ;  and  forasmuch  as  no  one  came  to  take  up  and  be  admitted  to  the 
said  lands  and  hereditaments,  it  was  thereby  commanded  and  ordered,  that 
the  said  F.  Ebum  do  seize,  and  he  was  thereby  authorized  to  seize  into  the 
hands  of  the  lord  of  the  sidd  manor,  all  the  said  customary  and  copyhold  lazMk 
and  hereditaments,  of  which  the  said  /.  Purchas  died  seised,  in  the  mean  time 
and  until  some  person  or  persons  should  appear  and  make  good  his  or  thdr 
claim  to  be  admitted  thereto.  The  defendant,  under  that  warrant,  entered 
upon  the  closes  in  question,  then  in  the  occupation  of  the  said  plaintiff,  as 
tenant  to  the  said  Anne  Purchas,  The  said  F,  A,  Purchas  is,  or  claims  to  be, 
now  seised  of  the  said  premises  in  question,  at  the  will  of  the  said  lord  of  the 
manor,  according  to  the  custom  under  the  surrender  of  the  2drd  of  Janmarf, 
1790,  and  the  admittance  of  the  dOth  of  May,  1796. 

The  question  for  the  consideration  of  Uie  Court  is,  whether  the  said 
F.  Annie  Purchas,  who  claims  as  tenant  in  remainder,  under  that  surrender 
and  admittance,  is  bound  to  come  in  to  be  admitted  at  the  lord's  court,  and  is 
to  pay  the  lord  of  the  said  manor  a  fine  on  such  admittance. 

W.  H.  Watson,  for  the  plaintiff.  It  is  a  general  rule  that  the  admittance 
of  a  tenant  for  life  is  the  admittance  of  the  remainder-man,  and  that  no 
second  fine  is  payable  except  by  special  custom.  Gypp  v.  Bunney  (a)»  Barms 
V.  Cooke  (6).  The  case  of  Doe  d.  Whitbread  v.  Jenney  (c)  is  simiiar  to  the 
present,  except  that  a  special  custom  there  existed  in  the  manor  which  n- 
quired  the  remainder-man  to  be  admitted  on  the  death  of  the  tenant  for  life, 
and  to  pay  a  fine.  In  that  case  Lord  EUenborough,  C.  J.,  in  a  very  elaborate 
judgment  held,  that  such  a  custom  was  good;  and  in  considering  the  aignmenb 
of  counsel  upon  the  other  question  he  said,  "die  defendant  in  this  case  does 
not  object  to  paying  the  fine  due  by  the  custom  from  the  person  to  whom 
the  estate  is  limited  in  remainder,  but  contends  that  the  admission  of  her 
husband  was  in  law  the  admission  of  herself,  and  that  any  further  admissioc 
is  nugatory ;  and  that  a  custom  requiring  one  already  admitted  to  be  admitted 
again,  is  unreasonable  and  void.    To  shew  that  the  admission  of  the  tenaot 

(a)  Cro.  Eliz.  504.  (6)  3  Lev.  308.  (e)  6  East,  522. 
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was  reUed  on,  in  which  the  doctrine  is  laid  down,  that  the  admittance  of  the 
tenant  for  life  is  the  admittance  of  him  in  remainder,  to  vest  the  estate  in  him, 
but  not  to  bar  the  lord  of  his  fine;  and  Auncelm  v.  Atmcelm,  Cro.  Jac.  31.  Eburw. 
where  a  surrender  having  been  made  by  a  copyholder  to  Martha,  his  wife,  for 
life,  remainder  to  Matthew,  his  son,  in  fee,  on  which  Martha  was  admitted, 
and  Matthew,  the  son,  without  other  admittance,  having  surrendered  to  the 
use  of  the  plaintiff,  the  Court  determined  in  his  favour  against  the  heir  of 
Matthew,  being  of  opinion  that  the  admittance  of  the  feme,  was  the  admittance 
of  him  in  remainder,  as  the  particular  estate  and  that  in  remainder  made  in 
law  but  one  estate.  And  this  last  case  was  much  relied  on,  to  shew  that  the 
admission  of  the  tenant  for  life,  is  fully  and  completely  the  admission  of  him  in 
remainder,  when  designated  on  the  roll,  as  in  the  present  case  the  defendant 
is.  On  the  other  hand,  it  was  msisted  that  where  by  custom  a  fine  is  to  be 
paid  by  the  remainder-man,  he  is  in  such  a  case  bound  to  be  admitted,  ac- 
cording to  the  doctrine  of  Lord  Coke,  in  his  Treatise  on  Copyholders,  130, 
adopted  by  Lord  C.  B.  Gilberi,  in  bis  Treatise  on  Tenures,  p.  194,  and  that 
the  case  of  Auncelm  v.  Avncelt^  only  proves  that  the  admittance  of  tenant  for 
life  is  the  admittance  of  the  tenant  in  remainder,  so  far  as  to  vest  in  him  the 
estate  in  remainder,  and  enable  him  to  convey  a  title  to  it,  but  that  it  is  not 
sach  an  admission  as  to  make  him  full  and  complete  tenant  to  the  lord.  And 
further,  that  though  it  should  be  holden,  that  where  there  is  no  custom,  the  re- 
mainder-man need  not  be  admitted;  yet  the  present  defendant  was  bound  to  be 
admitted,  there  being  such  custom  within  this  manor,  which  is  the  life  of  copy- 
holds ;  and  that  the  custom  is  a  reasonable  one,  as,  by  means  of  it,  it  wiU 
appear  distinctly  upon  the  rolls  of  the  manor  to  whom  the  different  copyholds 
belong,  and  the  lord  will  be  better  able  to  call  for  his  fines,  and  enforce  his 
suits  and  services.  In  addition  to  the  cases  mentioned  by  the  plaintiff's 
counsel,  that  of  Gyppen  v.  Bwimeyt  as  reported  in  Moor,  465,  may  be  added, 
where  it  is  laid  down  that  if  a  copyhold  be  surrendered  to  one  for  life,  re- 
mainder to  another  in  fee,  if  the  lord  is  to  have  a  fine  from  the  remainder- 
man, there  is  occasion  for  a  new  admittance.  But,  without  deciding  whether 
that  be  necessary  without  a  custom,  we  think  such  custom  good,  for  the 
reasons  suggested  by  liie  counsel  for  the  plaintiff." 

In  the  present  case,  no  custom  is  in  existence,  and  therefore  this  is  a  con- 
dnsive  decision  in  favour  of  the  plaintiff.  So  in  The  Dean  and  Chapter  of 
Ely  V.  Caldecott  (d),  the  Court  determined  that  a  full  fine  was  only  demand- 
able  by  a  remainder-man,  by  a  special  custom ;  and  Blackbume  v.  Graves  (e) 
is  to  the  same  effect.  Here  a  fine  of  one  shiUing  was  paid  by  the  tenant  for 
hfe ;  which  must  be  taken  to  have  been  the  fine  for  the  whole  estate.  The 
lord  might  have  demanded  a  full  fine,  if  he  would ;  but,  having  been  satisfied 
with  a  nominal  payment,  and  the  tenant  for  life  having  been  admitted,  it 
is  too  late  to  say  that  the  remainder-man  ought  to  pay  a  full  fine.  If 
the  lord  now  demands  an  apportioned  fine,  then  he  has  misconceived  his 
remedy,  which  is  by  an  action  of  assumpsit,  as  in  Dean  and  Chapter  of  Ely  v. 
Caldecott  {d),  Blackbume  v.  Graves  (e),  and  Lord  Kensington  v.  Mansell(f), 

(i)   8  Bing.  439.  (/)  13  Vcsey,  240. 

(«)    1  Mod.  120;  1  Ventr.  260. 

vol,  II,  «     R 
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Ctm.  Pkait,        Kelly,  contrct. — ^It  is  not  necessary  for  the  lord  to  establish  a  rigbt  to 
Phypebs      dc^^^d  ^T^  entire  fine  from  the  remainder-man ;  but  the  question  is»  whether 
V.  he  is  not  entitled  to  be  paid  a  reasonable  fine.     If  the  aTg:iiment  on  tbe 

other  side  can  be  established,  then  the  tenants  of  copyhold  estates  will  have 
it  in  their  power  to  defraud  the  lord  of  his  fines,  by  creating  remainders  ii 
perpetuity.  It  is  true  that,  for  many  purposes,  the  admission  of  a  tenant  for 
life  has  been  treated  as  the  admission  of  the  remainder-man,  bat  that  hu 
always  been  qualified  thus  far, — ^that,  by  such  admission,  the  lord  ahaU  net 
suffer  in  respect  of  the  payment  of  his  fines ;  Brawn* s  case  (t).  Here  thelori 
does  not  claim  a  full  fine  from  the  plaintiff^  which  distinguiithes  this  a» 
from  The  Dean  and  Chapter  of  Sly  y.  Caldecott  (k).  As  to  the  argument  that 
no  special  custom  is  stated  in  this  case,  the  answer  is,  that  the  daim  of  ha 
is  the  creature  of  custom,  in  all  cases;  and  here,  as  a  fine  of  two  jenn  im- 
proved annual  value  is  payable  by  custom,  the  lord  now  seeks  to  recom 
a  proportion  of  that  customary  fine.  Mr.  Watkina  says  (/),  that  if  part  of  i 
fine  only  be  imposed  on  the  particular  tenant,  the  residue  may  be  asaessed  ca 
the  person  in  remainder.  In  The  Earl  of  Bath  v.  Abney  (m),  it  was  held  thattbe 
surviving  executor  of  a  term  of  ninety-nine  years,  granted  of  a  copyhold,  ms 
bound  to  be  admitted  tenant,  and  to  pay  a  fine  on  admission ;  and  the  u^- 
ment  there  urged  was,  "  that  although  where  the  whole  fine  had  been  afatady 
paid  to  the  lord  upon  the  first  admission,  there  was  no  reason  why  it  ehodd 
be  paid  over  again ;  but  where  the  fine  is  not  paid  for  the  whole,  upon  tlie 
original  admission,  then  the  remainder-man  must  pay  a  fine  and  be  admitted.'* 
Here  no  jury  would  find  that,  by  receiving  one  shilling,  the  lord  intended  to 
take  it  in  satisfaction  of  a  full  fine;  nor  can  the  Court  draw  any  such  infieraict 
from  the  facts  which  are  stated.  Doe  d,  WMtbread  v.  Jenny  (n)  b  an  autho- 
rity to  shew  that  the  lord  has  taken  a  proper  remedy  by  seizing  the  land; 
and  an  action  of  assumpsit  could  not  have  been  maintained. 

Watson,  in  reply,  was  stopped  by  the  Court. 

Tin  DAL,  C.  J. — ^This  case  comes  before  us  on  a  question  whether  tiiis  war- 
rant,  which  has  been  issued  by  the  lord  of  the  manor  to  enforce  the  payaeat 
of  a  fine,  be  valid  or  not.  Unless  the  lord  had  the  right  to  compel  the  psrtj 
to  come  in  and  be  admitted,  the  warrant  is  not  valid.  The  tenant  in  re- 
mainder is  already  admitted  on  the  roll,  by  the  admission  of  the  tenant  for 
life.  The  only  question  then  is,  whether  any  fine  is  demandable  firom  the  tenasl 
in  remainder,  by  custom;  if  it  be,  the  admission  of  the  tenant  for  life  does  not 
bar  the  daim  against  the  remainder-man.  The  first  observation  that  arises 
is,  tbat  no  statement  of  any  such  custom  appears  in  the  case.  The  qnestiofi 
is,  therefore,  reduced  to  the  state  of  fiocts  which  is  to  be  found  in  the  earlkr 
cases  on  this  subject ;  and  there  we  find  it  broadly  and  distinctly  laid  dowa. 
that  the  admission  of  the  tenant  for  life  is  the  admission  of  the  remainder- 
man ;  and  when  a  fine  has  been  demandable  firom  the  remainder-man,  it  has  bees 
by  virtue  of  a  special  custom.  The  case  of  Doe  d,  Whitbread  v.  Jenny  («)  does 
in  fact,  dispose  of  the  present,  because  the  right  of  the  lord  to  receive  a  fioe 

(0  4  Rep.  22,  b.  (m)    1  Burr.  206. 

(k)  8  Bing.  439.  (n)     6  East,  582. 

(/)    Watkins  od   Copyholds,  292,   296, 
311. 
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from  the  remainder-man  rested  entirely  upon  the  spedal  coatom.     Here     Com.  Pkas» 
there  was  a  settlement  on  the  marriage  of  the  tenant  for  life ;  he  came  in,      ^BrrmM 
and  was  admitted,  and  paid  a  fine  to  the  lord :  it  was  a  nominal  fine,  it  is  v. 

true,  bat,  as  in  the  case  referred  to,  it  was  held  that  a  fine  is  only  payable 
from  a  remainder-man  by  custom,  I  cannot  see  how  the  present  tenant  in  re- 
mainder ean  be  caUed  on  to  pay  any  fine.  It  is  said  that  this  decision  wOl 
enable  copyholders  to  go  on  creating  remainders  in  perpetuity,  and  thereby 
defeat  the  lord  of  his  fines ;  but  the  answer  is,  that  it  depends  entirely  upon 
the  conduct  of  the  lord  himself,  whether  such  a  consequence  happens.  The 
lord  might  haTo  Teficued  to  admit  the  tenant  for  lift,  unless  the  ftill  fine  was 
paid.  It  seems  to  me,  therefore,  that  this  warrant  is  not  sanctioned  by  the 
law  of  copyholds,  and  our  judgment  must  be  for  the  plaintiff. 

Gabelsv,  J. — The  case  of  Doe  d,  WhUhread  ▼.  Jenny  (o)  lays  down  the  rule 
which  is  applicable  to  this  question,  and  I  entirely  concur  in  the  judgment  of 
mv  lord  chief  justice. 

Vaugbam,  J. — ^We  could  not  give  our  judgment  for  the  defendant,  without 
infringing  one  of  the  first  principles  of  copyhold  law,  namely,  that  the  admis- 
sion oftenant  for  life  is  the  admission  of  him  in  remamder.  The  lord  has  neg- 
lected to  do  what  he  might  have  done,  for  the  purpose  of  obtaining  his  fine. 

BosAMavsT,  J. — ^I  am  of  the  same  opinion.  The  general  rule  is>  that  the 
admission  of  a  tenant  for  life  is  the  admission  of  him  in  remainder.  The  lord 
was  not  bound  to  admit  the  tenant  for  Ufe,  without  being  paid  the  fiill  fine. 
The  tenant  in  remainder  is  already  on  the  rolls ;  and  Doe  d.  Whitbread  v. 
Jenwff  (o)  is  an  authority  to  shew,  that,  after  the  admission  of  the  tenant  for 
life,  the  remainder- man  cannot  be  called  upon  to  pay  a  fine,  except  by  custom. 
Here,  it  is  true,  only  a  small  and  nominal  fine  was  taken  on  the  admission  of 
the  tenant  for  life,  but  we  cannot  know  the  ground  upon  which  so  small  a 
payment  was  accepted.  It,  therefore,  seems  to  me  that  the  lord  is  not  now 
entitled  to  compel  the  tenant  m  remainder  to  pay  any  fine. 

Judgment  for  the  plaintiff. 
(o)  6  East,  632. 
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Re  Ann  Scholefield. 

I^OTION  that  the  derk  of  the  enrohnents  might  file  the  certificate  of  Mrs. 
ScholefiekTs  acknowledgment  of  a  deed«  taken  in  pursuance  of  3  &4 
W.  4,  c.  74,  «ec8.  84  &  85.  It  appeared  that  one  of  the  two  commiasioDeis. 
WBS  the  attorney  concerned  for  Mrs.  Sckol^dd,  and  that  he  made  the  aifiiknt. 
verifying  the  certificate,  in  pursuance  of  R.  HU.  T«  1834,  (a),  and  Trimiy  T. 
1834,  (d). 

Wilde,  Seijt. — ^The  question  is,  whether  this  certificate  has  heen  verified  br 
a  competent  person.  The  -officer  of  the  court  is  doubtful  whether  the  affidint 
ought  not  to  be  made  by  some  practising  attorney,  other  than  the  two  com- 
missioners ;  hut  by  a  reference  to  the  rule  of  Trinihf  T.  1834,  it  is  evida^ 
that  one  of  the  commissioners  is  competent  to  make  the  affidavit.     Tlie  other 


(a)  Hil.  1834,  Reg.  4.^"  And  it  ii 
hereby  ftirther  ordered,  that  the  affidavit 
verifying  the  certificate  to  be  made  pur- 
suant to  the  gaid  act,  and  which  certificate 
shall  be  in  the  form  contained  in  the  said 
act,  shall  (except  in  such  cases  where  the 
-acknowledgment  shall  be  taken  elsewhere 
than  in  England,  Wales,  or  Berwiek-upon' 
Tweed,)  be  made  by  some  practising  attor- 
ney  or  solicitor  of  one  of  the  courts  at  West- 
minster, or  of  one  of  I3ie  counties  palatine 
of  Lancaster  or  Durham;  and  that  in  all 
anses  it  shall  be  deposed,  in  addition  to  the 
verification  of  the  said  certificate,  that  the 
deponent,  (or,  if  more  than  one  person  join 
in  the  affidavit,)  that  one  or  more  of  the 
deponents,  knew  the  person  or  persons 
making  such  acknowledgment,  and  that, 
at  the  time  of  making  such  acknowledg- 
ment, the  person  or  persons  making  the 
same,  was  or  were  of  fiiU  age,  and  com- 
petent understanding,  and  that  one  at  least 
of  the  commissioners  taking  such  acknow- 
ledgment, to  the  best  of  his  deponent's 
knowledge  and  belief,  is  not  in  any  manner 
interested  in  the  transaction  giving  occasion 
for  the  taking  of  such  acknowledgment,  or 
concerned  therein,  as  attorney,  solicitor,  or 
agent,  or  as  derk  to  any  attorney,  solicitor, 
or  agent,  so  interested  or  concerned;  and 
that  the  names  and  residences  of  the  said 
commissioners,  and  also  the  place  or  places 
where  such  acknowledgment  or  acknow- 
ledgments shall  be  taken,  shall  be  set  forth 
in  such  affidavit;  and  that  previously  to 
such  acknowledgment  beingtaJcen,  the  depo- 
nent had  inquired  of  such  married  woman, 
(or,  if  more  than  one,  of  each  of  such  married 
women,)  whether  she  intended  to  give  up 
her  interest  in  the  estate  to  be  passed,  and 
also  the  answer  given  thereto ;  and  where 
any  such  marriol  woman,  in  answer  to 
such  inquiry,  shall  declare  that  she  intends 
to  give  up  her  interest  without  any  pro- 
vision, the  deponent  shall  state  that  he  has 


no  reason  to  doubt  the  truth  of  swk  (fe- 
daration,  and  he  verily  belieTes  the  bsk 
to  be  true :  and  where  any  provisioD  lai 
been  agreed  to  be  made,  the  deponent  dial] 
state  tluLt  the  same  has  been  iBsde  bj  deed 
or  writing,  or  if  not  actually  made  befoR, 
that  the  terms  of  the  intended  pro  vision  have 
been  reduced  into  writing,  which  deed  or 
writing  he  verily  believes  has  been  pro- 
duoed  to  the  said  (judge,  master,  or)  ooii' 
missioners." 

(b)    Trin.  1834.^"  It  is  ordered,  thtt 
from  and  after  the  last  day  of  this  tern. 
where  such  parts  of  the  affidavit  verifjiz^ 
the  certificate  of  acknowledgment,  taken  k 
pursuance  of  the  late  act  of  parllunent  re- 
specting fines  and  recoveries,  as  state  tk 
deponent's  knowledge  of  the  party  oakbf 
the  acknowledgment,  and  her  being  of  foQ 
age,  cannot  be  deposed  to  by  a  eommisn»9e, 
or  by  an  attorney  or  solicitor,  the  sune  nav 
be  deposed  to  by  some  other  person,  vboa 
the  person  before  whom  the  affidavit  shall 
be  made,  shall  consider  competent  so  to  do. 
And  it  is  farther  ordered,  that  where  more 
than  one  married  woman  shall,  at  the  same 
time,  acknowledge  the  same  deed  rnpectisf 
the  same  property,  the  fees  directed  by  tbi 
said  rules  to  be  taken,  shall  be  taken  frr 
the  first  acknowledgment  only;    and  tht 
fees  to  be  taken  for  the  other  acknowled|^ 
mcnt  or  acknowledgments,  how  many  s^ 
ever  the  same  may  be,  shall  be  one-half  cf 
the  original  fees;  and  so  also  where  tbe 
same  married  woman  shall,  at  the  &a^ 
time,  acknowledge  more  than  one  deed  re- 
specting the  same  property ;  and  where,  ir. 
either  of  the  above  cases,  there  shall  te 
more  than  one  acknowledgment,  all  suet 
acknowledgments  may  be  inclu<fed  in  oti 
certificate  and  affidavit.    In  every  <ase  tbf 
acknowledgment  of  a  lease  and  release  sha^ 
be  considered  and  paid  for  as  one  acknow- 
ledgment only." 
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commissioner  is  required  to  be  a  person  not  interested  in  the  transaction,  and    Catiu  Plea*, 
that  is  a  sufficient  protection  against  fraud.     The  Coort  expressly  permits  the         ^^ 
attorney  of  the  interested  party  to  be  one  of  the  commissioners,  and  it  is  con-    Scholkpibld. 
sidered  that  the  presence  of  one  indifferent  commissioner  is  sufficient.     If  a 
tiiird  party,  who  must  be  a  practising  attorney,  is  required  to  make  the  affi- 
davit, then  much  inconvenience  and  expense  virill  result  from  such  a  construction 
of  the  rules. 

Mr.  Sherwood,  the  officer  whose  duty  it  is  to  file  the  certificates,  stated 
that  it  had  been  usual  to  require  the  affidavit  to  be  made  by  an  attorney,  who 
was  not  one  of  the  commissioners,  when  it  ¥ras  practicable  to  obtain  his 
attendance. 

TiNDAi.,  C.  J. — ^I  think  there  can  be  little  doubt  that  the  primary  object  of 
the  rules  was  to  obtain  the  treble  sanction  of  two  commissioners,  And  a  prac- 
tising attorney;  but  I  remember  some  objection  was  made  when  the  rules  were 
first  framed,  because  it  was  found  inconvenient  to  require  one  of  the  commis- 
sioners to  make  the  affidavit  (c),  and  then  the  Court  idlowed  the  affidavit  to  be 
made  by  some  practising  attorney  or  solicitor.  That  was  also  found  inconvenient 
in  practice ;  and  the  rule  of  Trmity  Term  was  promulgated.  That  seems 
to  contemplate,  that  when  it  is  convenient  to  do  so,  one  of  the  commis- 
sioners may  make  the  affidavit.     This  certificate  may  therefore  be  enrolled. 

Gasblbb,  J.,  and  Vauohan,  J.,  concurred. 

BosANQUBT,  J. — I  recollect  that  it  was  first  proposed  that  the  commis- 
sioners should  in  all  cases  make  the  affidavit :  that  was  said  to  be  inconve* 
nient,  and  the  rules  were  then  drawn  up  as  they  now  stand. 

Rule  accordingly. 

(c)  By  the  rulei  o(  Michatlmat  T.,  1833,  T.  1B34,  one  of  the  commisiionera  was  ex- 
which  were  revoked  by  those  made  in  HU,      pressly  allowed  to  make  the  affidavit. 


Stayers  v.  Curling  and  another. 


Neo.  12. 


T\EBT  on  an  agreement.     The  declaration  stated  that,  by  certain  articles  of  By  an  •gr««- 

agreement,  made  and  entered  into  between  the  said  defendants,  described  JJJf  *  "°^2  re- 

as  owners  of  the  ship  Offley,  of  the  one  part,  and  the  said  plaintiff,  of  the  «ted  that  the 

other  part ;  which  said  artides  of  agreement  were  sealed  with  the  respective  fitted  out  a 

seals  of  the  said  defendants,  but  being  in  the  possession  of  the  said  defen-  ''llj'/^I  ^i^^ 

and  had  ap- 
pointed the  plaintiff  to  be  master  upon  the  terms  thereinafter  mentioned ;  the  plaintiff  then 
COT enanted  that  he  woald  proceed  on  the  voyage,  and  obtain  as  good  a  cargo  as  might  be 
within  his  pewer ;  that  he  would  obey  tlie  owner*8  initructions ;  be  as  frugal  as  posRible  with 
the  stores  and  provisions,  and  would  not  suffer  anv  illegal  acts  on  board  the  snip ;  the  defendants 
then  eovenanted,  ^*  that  oo  the  perfonnance  of  the  before-mentioned  terms  and  conditions,. on 
the  pan  of  the  plaintiff,**  thev  would  pay  a  certain  portion  of  the  net  proceeds  of  the  voyage  to 
the  plaintiff.  In  debt  upon  this  agreement,  for  not  paying  the  plaintiff  his  share  of  the  proceeds 
of  tne  vojage,  the  defendants  pleaded  that  the  plaintiff  had  not  obtained  as  good  a  cargo  as 
was  within  bis  power ;  that  he  had  not  obeyed  instructions,  hj^i—Heldy  that  the  pleas  were 
no  answer  to  the  actaoo,  because  the  petformance  of  the  covenants,  by  the  plaintiff,  was  not  a 
condition  precedent ;  and  that  a  cross  action  was  the  remedy  for  the  defendaott. 
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Com*  Pkoi,     ^bnts,  the  said  plaintiff  cannot  bring  them  into  court ;  after  recitmg  that  the 
said  defendants,  as  owners  of  the  said  ship  Qfiiejf,  had  fitted  oat  the  same  with 


Staveks 

9.  all  necessar}^  stores,  provisions,  casks,  and  other  implements,  for  the  proee- 

CuRLiMO.  cnting  of  a  voyage  to  the  southern  whale  fishery,  and  had  appointed  tbe 
plaintiff  to  be  master  of  the  said  vessel,  on  the  terms  and  conditi<Nis  tfaeniii- 
after  mentioned.  It  was,  by  the  articles  of  agreement,  witneased,  and 
the  said  parties  did  thereby  mutually  covenant  and  agree,  to  and  wxtk 
each  other,  in  the  manner  following;  that  b  to  say,  the  said  plaintiff 
did  thereby  covenant,  promise,  and  agree,  to  and  with  Ihe  aaid  defeo- 
dants,  that  he,  the  said  plaintiff,  would  take  upon  hhnself  the  cammnsnd 
of  the  said  ship,  and  proceed  in  her,  as  soon  as  she  was  ready  for  sea, 
to  the  southern  whale  fishery,  and  procure  a  cargo  of  sperm  oil,  held 
matter,  ambergris,  whale  oil,  seal  skins,  or  any  other  produce,  or  as  great  a 
proportion  thereof,  as  might  be  nnder  all  circumstances  within  his  power  to 
obtain ;  end,  having  done  so,  should  and  would  return  in  and  vnth  the  «aid 
ship  to  the  port  of  L<m^km,  mod  there,  at  his  own  costs,  together  with  the  sud 
crew,  discharge  and  deliver  to  the  said  defendants  whatever  oaigo  the  said 
vessel  might  have  on  board ;  and  also  that  he,  the  said  plaintiff;  sihooM  aid 
would  obey  such  instructions,  relative  to  the  said  vessel  and  her  Tciyage,  as 
might  from  time  to  time  be  received  by  him  from  die  said  defendaats ;  ssd 
likewise  should  and  would  be  as  frugal  as  possible  with  the  stores  and  pro- 
visions of  the  said  ship,  and  regularly  enter  in  a  book,  to  be  provided  for  tk 
purpose,  the  expenditure  and  appropriation  thereof,  and  not  dispose  of  anv 
part  of  them  without  faithfully  accounting  with  the  said  defenchmta  for  the 
produce  thereof;  and,  further,  that  he  would  not,  on  any  account  or  pretence 
whatsoever,  smuggle  or  trade,  nor  permit  it  directly  nor  indirectly,  wherebf 
the  said  ship,  or  the  owners  thereof,  might  be  prejudicially  affiscted;  nor 
consent  nor  suffer  to  be  committed,  with  his  knowledge,  any  iDegal  act  or 
acts  on  board  the  said  ship,  whereby  the  owner  or  owners  might  be  injured;  and 
he  thereby  engaged  and  bound  himself  to  indemnify,  in  case  of  sucih  an  event, 
the  said  owners  from  and  against  any  daim,  loss,  or  damage,  which  thej 
might  sustain  thereby :  and  ^e  said  plaintiff  thereby  engaged,  on  all  ooca* 
sions,  to  act  for  the  interests  of  the  said  ship  and  owners,  according-  to  the 
atmost  of  his  judgment  and  abilities ;  and  the  said  defendants  did  therehr 
covenant,  promise,  and  agree,  that  on  the  performance  of  the  be/ore-memtumed 
terms  and  conditions  on  the  part  of  the  said  plaintiff ,  they,  the  said  defendants, 
should  and  would  pay,  or  cause  to  be  paid,  unto  the  said  plaintiff,  a  sum  of 
money  equal  to  one-twelfth  part  of  the  net  proceeds  which  might  be  reodved 
from  the  sale  of  the  cargo,  after  deducting  the  cost  of  the  casks  sold  with  the 
cargo  of  the  ship,  and  all  custom-house  expenses,  lighterages,  pierages  out- 
wards and  inwards,  convoy,  dock,  and  all  other  duties,  which  were  or  might 
thereafter  be  imposed  on  ship  or  cargo,  or  either  of  them,  together  with 
lighterage,  landing,  wharfage,  guaging,  coopermg,  commissions,  and  aD  other 
charges  and  expenses,  attending  the  landing  and  sale  of  the  said  cargo,  t<^e- 
ther  with  the  account  of  any  disbursements  for  refreshments  or  fresh  pnv 
visions,  which  might  have  been  made  during  the  voyage  by  the  said  master ; 
and,  further,  the  said  defendants  agreed  to  allow  to  the  said  plaintiff  one  per 
cent,  upon  the  aforesaid  net  proceeds,  aUter  the  above  recited  deduction  had 
been  made  therefrom.  And  the  said  plaintiff  took  upon  himself  the  command 
of  the  said  ship,  and  proceeded  in  her  to  the  southern  whale  fishery,  and  pro- 
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cated  for  the  aaid  sh^,  a  c9Xgo,  to  ^t,  374  toaa  of  Bperm-oil,  head*inafter«  Cmh,  PUat, 
ambei^gris,  whale-oil,  seal-skins,  and  other  produce,  of  great  value,  to  wit».of 
the  value  of  10,000/.,  being  the  best  cargo  that,  under  all  the  cireumstances, 
it  was  in  the  power  of  the  said  plaintiff  to  obtain ;  and  that  the  said  cargo, 
being  so  obtained,  he,  the  plaintiff,  returned  to  and  arrived  at  London,  and 
delivered  to  the  defendants  the  said  cargo  aforesaid;  that  he.  the  plaintiff, 
daring  the  voyage  aforesaid,  obeyed  all  instruotions  relative  to  the  said  vessel 
and  her  voyage,  from  time  to  time  received  by  him  from  the  defendants,  and 
was  as  fragal  as  possible  with  the  stores  and  provisions  of  the  said  ship,  and 
regvlariy  o&tered,  in  a  certain  book  provided  for  that  purpose,  the  expenditure 
and  apprc^natioB  thereof,  and  faithfully  accounted  to  the  defendants  for  the 
produce  of  every  part  of  the  stores  and  jNrovisions  aforesaid,  by  the  said 
plaintiff  disposed  of  during  the  said  voyage ;  that  he,  the  plaintiff,  during  the 
said  voyage,  did  not  smuggle  or  trade,  nor  porrait  it  dhectly  or  indirectly^ 
whereby  the  aaid  ship  or  owners  might  be  or  were  pr^udiciaUy  affected,  and 
did  not  consent  or  suffer  to  be  committed,  with  his  knowledge,  any  illegal  act 
or  acts  on  board  the  said  ship,  whereby  the  owner  or  owners  might  be  in-> 
jured;  but»  on  the  contrary  hereof,  he,  the  said  plaintiff,  on  all  occasions, 
acted  for  the  interest  of  the  said  ship  and  owners  to  the  utmost  of  his  judg- 
ment and  abilities;  of  all  which  said  Several  premises,  the  defendants  had 
nodce.  Averment — that  the  cargo  was  sold  by  the  defendants,  whereby  an 
action  had  accrued  to  the  plaintiff  to  recover  500/.,  being  one  twelfth  part  of 
the  net  proceeds  of  the  sale,  and  also  60/.,  being  one  per  cent,  aa  the  net  pro* 
ceeds  of  the  sale.  Breach — ^that  the  defendants  had  not  paid  the  said  two 
aoms  of  money  to  the  plaintiff. 

Coants  for  work  and  materials ;  money  paid ;  money  received  by  the  de- 
fendants ;  and  on  an  account  stated. 

Pleas  to  the  first  count — first,  that  the  said  cargo,  so  procured  for  the  said 
ship,  was  not  the  best  cargo  that,  under  all  the  circumstances,  it  was  in  the 
power  of  the  plaintiff  to  xibtain.     Conclusion  to  the  country. 

Second,  that  a^ber  the  making  of  the  agreement,  and  before  the  commence- 
ment of  the  said  voyage,  the  plaintiff  received  from  the  defendants  certain  in*- 
strncdons  relative  to  the  said  vessel  on  her  said  voyage,  whereby  the  defen- 
dants instructed  the  (daintiff,  among  other  things,  during  the  said  voyage,  to 
pay  the  strictest  attention  to  the  preservation  of  the  stores  of  all  kinds  be- 
longing to  the  said  ship,  and  to  be  careful  in  bringing  the  said  ship  and  re- 
maining stores  home,  in  the  best  possiUe  order  for  undertaking  a  jfuture 
voyage :  and  also,  that  the  said  plaintiff  should  cautiously  abstain  himself^ 
snd  stiictly  prohibit  all  on  board  the  said  vessel,  from  engaging  in  any  sort  of 
trade  whatsoever;  and  also  that  he,  the  plaintiff,  should  studiously  avoid 
putting  in  any  where,  except  when  urgent  and  unavoidable  necessity  compelled 
him  to  do  so;  and  also  that  the  plaintiff  should  use  his  best  exertions  to 
obtain,  in  the  least  possiHe  time,  a  full  cargo  for  the  said  ship  or  vessel,  and 
endeavour  to  maintain  order  and  regularity  therein,  and  to  promote  the 
health  and  comfort  of  all  on  board  the  said  vessel  during  the  said  voyage ; 
that  the  plaintiff  disobeyed  the  said  instructions  in  this»  to  wit,  that  he  did 
not,  during  the  said  voyage,  pay  the  strictest,  attention  to  the  preservation  of 
the  stores  of  all  kinds  belonging  to  the  said  ship,  and  was  not  careful  in 
bringing  the  remaining  stores  hcmie  in  the  best  possible  order  for  undertaking 
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C€m.  PUm.    a  iatxxre  voyage ;  but,  on  the  contrary  thereof,  daring  the  aaid  wyage,  did 
Stavers      carelessly,  negligently,  and  wilfully  damage,  and  sutler  to  be  damaged,  oertsia 
V.  stores  which  had  been  and  were  provided,  and  were  during  the  said  voyage 

CuaLina,  ^^  g^ygg  q£  ^j^^  g^^  gj^.p^  ^^  which  were  not  used  dunng  the  said  voyage, 
whereby  the  same  were  rendered  unfit  for  undertaking  a  fiitare  vojrage ;  and 
that  the  plaintiff  also  disobeyed  the  said  instructions  in  this,  to  wit,  that  lis 
did  not  cautiously  abstain  from  engaging  in  any  sort  of  trade  wlialsoever; 
but,  on  the  contrary  thereof,  during  the  time  aforesaid,  on  divers  days  dniing 
the  said  voyage,  was  engaged  in  trade,  and  did  trade  for  his  own  personl 
advantage ;  that  the  plaintiff  also  disobeyed  the  said  instructions  in  this, 
to  wit,  that  he  did  not  avoid  putting  in  any  where,  except  when  urgent 
and  unavoidable  necessity  compelled  him  so  to  do;  but,  on  the  contmy 
thereof,  wholly  neglected  so  to  do,  and  during  the  said  voyage  put  into  divers, 
to  wit,  ten  ports  and  ten  harbours,  and  stayed  and  continued  therein  for  divers 
long  spaces  of  time,  that  is  to  say,  for  two  months  in  each  of  the  said  poite 
and  harbours,  although  not  compelled  by  any  urgent  or  unavoidable  necessity 
so  to  do ;  that  the  plaintiff  also  disobeyed  the  said  instructions  in  this,  to 
wit,  that  the  plaintiff  did  not  use  his  best  exertions  to  obtain,  in  the  least  pos- 
sible time,  a  full  cargo  for  the  said  ship  or  vessel,  and  did  not,  during  the 
said  voyage,  maintain  order  and  regularity  in  the  said  vessel,  or  promote  the 
comfort  of  all  who  during  the  said  time  were  on  board  the  said  vess^ ;  bat, 
on  the  contrary,  the  said  plaintiff  on  divers  days  and  times  during  the  said 
voyage,  to  wit,  on,  &c.,  was  drunk  and  intoxicated,  and  caused  and  sufiend 
disorder  and  irregularity  in  the  said  vessel,  although  he  might  and  could  thea 
have  maintained  order  and  reg^ularity  therein ;  that  the  plaintiff,  during  the 
said  voyage,  also  disobeyed  his  said  instructions  in  this,  to  wit,  that  daiing 
the  whole  of  the  said  voyage,  he  rendered  the  said  vessel  and  the  said  voyage 
uncomfortable  to  the  crew,  who  during  that  time  were  on  board  the  said 
vessel.     Conclusion  with  a  verification. 

Third, — ^that  during  the  said  voyage,  to  wit,  on,  &c.,  the  plaintiff  did  trwk 
in  such  a  manner  that  the  owners  of  the  said  ship  were  prejudicially  affected 
thereby.     Conclusion  to  the  country. 

And  as  to  the  declaration,  so  far  as  it  related  to  the  non-payment  of  the  said 
sum  of  money,  in  which  the  defendants  are  alleged  to  be  indebted  to  the 
plaintiff  for  the  price  and  value  of  work  done  by  the  plaintiff  for  the  defendaals, 
at  their  request,  the  defendants  say  that  the  said  work  was  done  by  the  jdaintiff, 
for  the  defendants,  in  and  about  the  taking  upon  himself  the  command  of  the 
said  ship  in  the  said  first  count  mentioned,  and  proceeding  in  her  to  the  aouthera 
whale  fishery,  as  in  the  first  count  mentioned,  and  procuring  for  the  said  shi^ 
a  cargo,  and  in  returning  in  the  said  ship,  and  in  the  command  thereof,  to 
the  port  of  London,  and  there  discharging  and  delivering  to  the  said  defendants 
the  said  cargo ;  and  that  such  work  was  done  and  performed  by  the  plaintiA 
for  the  defendants,  under  and  by  virtue  of  the  said  articles  of  agreement  in 
the  said  first  count  mentioned ;  and  that  the  said  plaintiff  did,  during  the  said 
voyage,  to  wit,  on,  &c.,  trade  in  such  a  manner  that  the  owners  of  the  said 
ship  were  prejudicially  affected  thereby.  Conclusion  with  a  verification. 
General  demurrer  and  joinder, 

Whateky,  in  support  of  the  demurrer. — ^These  pleas  put  matters  in  issoe 
which  are  not  traversable.    They  shew  facts  which  may  give  the  defendants 
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a  remedy  by  croflB-acdon,  but  they  do  not  afford  a  defence  to  this  action.     C^m.  Pkat. 


State Bs 


The  qaestimi  is,  whether  the  performance  of  the  terma  of  the  agreement  by 
the  plaintiff  is  a  condition  precedent  to  his  right  to  recover.  Now  the  cove-  °^^v! 
nanta  go  only  to  a  part  cf  the  consideration,  and  therefore  this  is  not  a  Cublino 
condition  precedent.  The  authorities  upon  this  point  are  collected  in  Pordage 
V.  Cole(a).  Boone  v.  Eyre(b)  is  a  leading  case;  there  an  action  of  cove- 
nant was  brought  on  a  deed,  whereby  the  plaintiff  conveyed  to  the  defendant 
the  equity  of  redemption  of  a  plantation  in  the  West  Indies,  together  with  the 
stock  of  negroes  upon  it,  in  consideration  of  500/.  and  an  annuity  of  160/. 
per  annum  for  his  life,  and  covenanted  that  he  had  a  good  title  to  the  plan- 
tation, and  was  lawfully  possessed  of  the  negroes ;  and  that  the  d^endant 
should  quietly  enjoy.  The  defendant  covenanted  that  the  plaintiff,  well  and 
truly  performing  all  and  every  thing  therein  contained  on  his  part  to  be  per- 
formed, he,  the  defendant,  would  pay  the  annuity.  The  breach  assigned  was 
the  non-payment  of  the  annuity.  The  defendant  pleaded  that  the  plaintiff 
was  not,  at  the  time  of  the  making  the  deed,  legally  possessed  of  the  negroes 
on  the  plantation,  and  so  had  not  a  good  title  to  convey.  On  a  demurrer  to  this 
plea.  Lord  Mansfield,  C.  3.,  said.  "The  distinction  is  very  clear;  where 
mutoal  covenants  go  to  the  whole  of  the  consideration  on  both  sides,  they  are 
mutual  conditions,  the  one  precedent  to  the  other.  But  where  they  go  only 
to  a  part,  where  a  breach  may  be  paid  for  in  damages,  there  the  defendant 
has  a  remedy  on  his  covenant,  and  shall  not  plead  it  as  a  condition  precedent. 
If  this  plea  were  to  be  allowed,  any  one  negro  not  being  the  property  of  the 
plaintiff,  would  bar  the  action."  That  decision  has  been  confirmed  by  several 
subsequent  cases  : — Hali  v.  Casenove  (c),  Campbell  v.  Jones  (</),  Davidson  v. 
Gwynere  (e),  Ritchie  v.  Atkinson  (/),  Carpenter  v.  Creswell  (g).  Constable  v. 
Colerbie  (h).  In  the  present  case,  the  voyage  has  been  performed ;  and,  if  the 
agreement  amounts  to  a  condition  precedent,  then,  if  the  plaintiff  has  wasted 
a  single  cask  of  biscuits,  or  has  lost  one  day  during  the  continuation  of  the 
voyage,  he  will  not  be  entitled  to  receive  any  thing  from  the  defendants. 
Therefore,  it  is  a  reasonable  rule  which  is  established,  that  unless  the  non-per- 
formance aDeged  in  the  breach  of  the  contract,  goes  to  the  whole  root  and 
consideration  of  it,  the  covenant  b  not  a  condition  precedent.  In  Puller  v. 
Stan^ortk  (t),  where,  by  the  terms  of  a  charter-party,  the  captain  was  re- 
quired, after  he  had  received  a  cargo  on  board  at  St,  Petersburgh,  immedi- 
ately to  proceed  and  return  to  London  with  the  cargo.  Lord  EUenborough,  C.  J., 
held,  that  this  was  not  a  condition  precedent,  and  he  said,  "  Many  circum- 
stances might  occur  to  make  it  prudent,  and  for  the  interest  of  all  concerned, 
that  the  captain  should  touch  at  some  port  in  his  way  home,  should  dispose  of 
the  outward  cargo,  and  should  get  a  freight  home.  If  he  were  to  do  it  im- 
properly, he  would  be  answerable  in  damages  for  whatever  injury  his  mis- 
conduct should  occasion,  so  that  justice  would  be  done  to  the  freighters, 
though  this  were  not  held  a  condition  precedent ;  and  the  holding  it  to  be  a 
condition  precedent  might,  in  the  case  I  have  just  put,  be  extremely  prejudicial 
to  them.     Indeed,  if  it  were  a  condition  precedent,  the  putting  into  a  port  for 

(a)  1  Wmf.  Saund.  320,  (b).  («)    12  East,  389. 

(6)  Cited  in  DuIm  ^Si.  Albans  v.  Shore,  (/)  10  East,  295. 

1  H.  Black.  273,  (a).  {g)  4  Bing.  409. 

(e)  4  East,  483.  (A)   Palm.  397. 

(d)6T.  R.670.  (i)     11  East,  232. 
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Com.  PUa».    a  sbgle  konr,  or  parting  with  a  single  pig  of  the  lead,  would  he  a  breadi,  mA 

Staybm      'vo^d  take  away  from  the  captain  all  right  to  his  2500/.,  althongh  aoch 

V.  aet  <^  the  captain  were  in  ever  so  slight  a  degree  u^urioiis  to  die  interast  of 

Cuax.ivck     ^^  Upeightens,  and  might  be  compensated  by  trifling  damages ;  and  so  waaU 

any  deviation  or  disposal  of  the  cargo  be,  however  beneficial  it  might  be  to 

the  freighters.     As,  however,  the  words  do  not  import  that  this  is  a  (sonditioB 

precedent ;  as  the  natare  of  the  thing  does  not  require  that  it  should  be  eo 

held ;  as  ^-eat  prejudice  might  result  to  the  freighters  from  so  holding,  and 

as  Uiey  will  be  entitled  to  indemnity  for  any  damage,  though  it  be  not  so  hdd, 

we  are  of  opinion  that  it  is  not  to  be  deemed  a  condition  precedent."     And  the 

Court,  in  considering  whether  there  be  a  condition  precedent,  wiU  ooileot  the 

intention  of  the  parties,  as  it  is  to  be  found  in  the  whole  tnstramettt,  and  not 

by  putting  a  forced  construction  upon  a  few  words. 

R.  V.  Richards,  conird, — ^A  fishing  voyage  is  an  undertaking  which  ofaliga 
the  adventurers  to  incur  great  expense  before  they  can  realize  a  profit;  aad 
the  success  of  it  mainly  depends  upon  the  conduct  and  management  of  the 
captain  of  the  ship.  Therefore,  it  has  become  the  practice  to  pay  the  captun 
for  his  services  by  gii^g  him  a  share  of  the  proceeds  of  the  voyage;  and  ^so 
to  guard  against  misconduct  on  his  part,  by  making  it  a  condition  precedeat 
to  payment,  that  he  shall  have  performed  aU  the  terms  of  Ids  agreement. 
The  intention  of  the  parties  must  be  ascertained  by  looking  at  die  wordi 
which  are  used.  Here  the  words  in  the  covenant  to  pay,  are  very  strong. 
The  defendants  covenant  to  pay,  "  on  the  performance  of  the  before-men- 
tioned terms  and  conditions  on  the  part  of  the  plaintiff."  Upon  this  aiga- 
meat  the  feusU  stated  in  the  pleas  must  be  taken  to  be  tnie ;  and  tbea  it  wii 
appear  that  there  has  been  a  substantial  infringement  of  the  conditioii.  it 
would  be  a  question  for  the  jury,  upon  an  issue  being  raised  on  these  pless, 
whether  a  substantial  injury  had  been  inflicted  on  the  defendants  by  the 
aileged  misconduct  of  the  plaintiff.  In  Rose  v.  Pontlton  (A),  TowUon^  J.»  said, 
"  Ihere  is  a  wdl-known  distinction,  between  cases  where  the  oonsideFataoa 
for  doing  a  thing  is  the  doing  of  eome  other  thing,  and  where  it  is  merely  the 
covenanting  to  do  such  thing.*'  In  Giazebrook  v.  Wbodrom  (/)>  Lord  Kemyn, 
C.  J.,  speaking  of  this  class  of  cases,  says,  "  The  general  rule  vd&ich  govena 
them  all  is,  that  every  man's  agreement  is  to  be  performed  aoeording  to 
his  intent,  as  far  as  that  is  to  be  collected  from  the  partieidar  instroment. 
Now  here  the  case  is,  that  the  plaintiff,  being  in  possession  of  a  achooi,  cove- 
nanted with  the  defendant  to  convey  to  him  the  good  wifl  of  it,  (if  I  may  vae 
the  expression),  and  the  building  itself,  on  or  belbre  the  Ist  of  Arngmi,  1797, 
and,  in  the  mean  time,  he  consented  to  put  him  in  possession  of  the  premises 
on  some  prior  day ;  on  the  other  hand,  the  defendant  engaged  to  pay  him  a 
stipulated  price,  in  consideration  of  idl  that  the  other  had  undertaken  to  do, 
on  or  before  the  same  Ist  of  August;  and  now  the  plaintiff,  who  is  to  execute 
^e  conveyance,  and  who  is  also  the  person  to  pay  for  it,  not  having  made  it, 
or  made  a  tender  of  it  to  the  defendant,  nevertheless  calls  upon  him  by  this 
action  to  pay  the  consideration  money.  The  very  statement  of  such  a  claim 
is  enough  to  refute  it.  If  these  be  not  dependent  covenants,  it  is  difficult  to 
conceive  what  covenants  are  so.     The  very  substance  of  the  consideration  to 

(4r)  2  B.  Sl  Ado.  63i.  (Q  8  T.  Rep.  366. 
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entitle  die  plamtiff  to  recelye  the  inoBey»  was  the  making  of  the  oonveyanoe     com.  Plea§, 
required*  and  it  is  admitted  that  he  has  not  done  it ;  that  makes  an  end  of  the         ^^^"^ 
question."    The  intention  of  parties  must  be  collected  from  the  whole  of  the      ^^^^^^^ 
instrument;  and  if  the  intention  of  these  parties  may  be  seen  to  be,  that  the      CumLnro. 
performance  of  the  terms  of  the  contract,  by  the  plaintiff,  is  a  eondition  pre- 
cedent, the  Court  will  give  effect  to  it,  without  reference  to  the  consequences 
which  may  follow.     In  the  contracts  which  were  under  consideration  in  the 
cases  referred  to,  the  defendants'  promises  were  made  ''in  consideration" 
of  the  plaintiffs'  covenants,  and  not  as  here,  "  on  the  performance  "  of  the 
covenants.  In  Boone  v.  Eyre  (/),  the  substantial  part  of  the  plaintiffs'  contracts 
had  been  p^ormed. 

Whaieiey,  in  reply. — ^The  Court  will  ascertain  the  intention  of  the  parties,  as 
it  may  be  collected  firom  all  the  circumstances  of  the  case,  as  was  said  by 
Askmi,  J.,  in  Hotham  v.  East  India  Company  (m),  "  There  are  no  precise 
technical  words  required  in  a  deed  to  make  a  stipulation  a  condition  precedent 
or  subsequent,  neither  doth  it  depend  on  the  circumstance  whether  the  clause 
is  placed  prior  or  posterior  in  the  deed,  so  that  it  operates  as  a  proviso  or 
covenant,  for  the  same  words  have  been  construed  to  operate  as  either  the  one 
or  the  other,  according  to  the  nature  of  the  transaction.  The  merits,  there- 
fore, of  the  question,  must  depend  on  the  nature  of  the  contract  and  the  acts  to 
be  performed  by  the  contracting  parties,  and  the  subsequent  &cts  disclosed  on 
record  which  have  happened  in  consequence  of  this  contract."  So  in  Porter  ▼» 
Shepard  (a),  by  Lord  Kenyon,  C  J. — "  It  has  frequently  been  said,  and  com* 
mon  sense  seems  to  justify  it,  that  conditions  are  to  be  construed  to  be  either 
precedent  or  subsequent,  according  to  tiie  fedr  intention  of  the  parties  to  be 
collected  from  the  instrument,  and  that  technical  words  (if  there  be  any  to 
encounter  such  intention,  and  there  are  none  in  this  case,)  should  give  way  to 
that  intention."  No  person  would  be  so  foolish  as  to  enter  into  a  contract 
upon  the  terms  contended  for  by  the  defendants.  If  the  plaintiff  has  miscon- 
ducted himself*  a  cross-action  may  be  maintained,  and  justice  will  be  done  be- 
tween the  parties.  In  Rase  v.  Poulton  (o),  the  Court  hdd  that  the  covenants 
were  independent ;  and  the  agreement  in  Glazebrook  v.  Woodrow  (p)  was  very 
different  from  the  present,  and  clearly  distinguishable.  Here  the  substairtial 
part  of  the  contract  has  been  performed  by  the  plaintiff,  because  a  caigo  has 
been  obtained  and  brought  home  ;  and,  therefore,  this  case  is  not  distinguish- 
able from  Boon  v.  Eyre  (I)  upon  that  ground.  In  Humlocke  v.  Blackhweir), 
the  agreement  was  made  by  the  defendant  in  consideration  of  the  performance 
of  the  covenant  by  the  plidntiff,  and  it  was  nev^theless  held  not  to  be  a  con* 
dition  precedent. 

Cur,  adv.  vuk. 

TiNDAi.,  C.  J. — ^The  demurrer  to  the  pleas  of  the  defendant  raises  the  ques-       Nov.  25. 
non,  whether  the  performance  of  the  covenants  entered  into  by  the  plaintiff  in 
the  articles  of  agreement  on  which  this  action  is  founded,  forms  a  condition 
precedent  to  the  plaintiff's  right  to  recover  on  the  covenants  entered  into  by 
the  defendants.    The  rule  has  been  established  by  a  long  series  of  decisions 

(0    I  H.  Black.  273,  (a).  (o)  2  B.  &  Ado.  822. 

(w)  1  T.  Rep.  645.  (^  8  T.  Rep.  366. 

(•)  6  T.  Rep.  668.  (r)   3  Wma.  Saund.  155  a. 
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Com.  PUau    in  modern  times,  that  the  question,  whether  covenants  are  to  be  held  depen* 


. Stayers 


dent  or  independent  of  each  other,  is  to  be  determined  by  the  intention 
and  meaning  of  the  parties,  as  it  appears  on  the  instrument,  and  by  the  ap- 
CuRLiKo.  plication  of  common  sense  to  each  particular  case;  to  which  intention,  when 
once  discovered,  all  technical  forms  of  expression  must  give  way.  And  one  of 
the  means  of  discovering  such  intention  has  been  laid  down,  with  great  accu- 
racy, by  Lord  Ellenborough,  in  the  case  of  Richie  v.  Atkinson  (s),  to  be  this, 
that  where  mutual  covenants  go  to  the  whole  of  the  consideration  on  bodi 
sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other;  but  where 
the  covenants  go  only  to  a  part,  there  a  remedy  lies  on  the  covenant  to  reco^n^ 
damages  for  the  breach  of  it;  but  it  is  not  a  condition  precedent. 

Now,  appl3mig  that  distinction  to  the  consideration  of  the  covenant  in 
question,  we  think  the  necessary  inference  is,  that  it  was  not  the  intention  of 
the  contracting  parties  that  any  of  the  covenants  entered  into  by  the  plaintifr, 
the  captain  of  the  ship,  should  form  a  condition  precedent  to  his  right  to 
recover  on  the  covenant  entered  into  by  the  defendants,  the  ship-owners,  for 
his  stipulated  remuneration.  Thus,  for  instance,  if  the  covenant  to  procmt 
a  cargo  of  sperm  oil,  &c.,  or  as  great  a  proportion  thereof  as  might  be,  under 
all  circumstances,  within  the  power  of  the  plaintiff  to  obtain,  be  held  to  he  a 
condition  precedent,  a  very  small  and  trifling  deficiency  from  the  best  possible 
cargo,  if  attributable  to  any,  the  slightest,  carelessness  on  the  part  of  the 
plaintiff,  would  occasion  the  total  loss  of  all  his  profits  of  the  voyage;  whereas, 
if  the  breach  of  the  covenant  were  made  the  subject  of  an  action  by  the  defendants, 
the  compensation  to  them  for  such  breach,  would  correspond  exactly  with  the  ex- 
tent of  the  injury.  The  same  observation  applies,  in  a  still  stronger  degree, 
to  the  non-performance  of  the  several  other  covenants  set  out  and  relied  upon 
in  the  second  and  last  pleas,  which  covenants  might  be  broken  to  the  letter, 
with  very  little  damage  resulting  therefrom  to  the  ship-owner;  whilst,  on  the 
other  hand,  by  treating  them  as  conditions  precedent,  a  trifling  injury  to  one 
party,  would  occasion  the  loss  of  all  the  remuneration  to  the  other,  for  long  and 
laborious  service.  The  parties  to  such  a  contract  may,  imdoubtedly,  if  they 
think  proper,  agree  that  the  captain's  right  to  recover  any  remuneration  for 
his  services,  shall  be  conditional  only,  and  shall  depend  on  his  strict  perform- 
ance of  the  covenants  he  enters  into;  and  if  words  are  used  in  the  contract,  £o 
precise,  express,  and  strong,  that  such  intention,  and  such  intention  only,  is 
compatible  with  the  terms  employed,  however  inconsistent  it  may  be  with 
general  principles  of  reasoning,  a  court  can  only  give  effect  to  such  declared 
intention  of  the  parties.  The  only  question  in  every  particular  case  is,  whe- 
ther such  intention  is  so  declared.  In  this  case,  it  is  insisted,  on  the  part  of  the 
defendants,  that  such  must  be  considered  to  be  the  intention,  for  that  the  de- 
fendant's covenant  is  entered  into  with  the  plaintiff,  not  simply  in  considera- 
tion of  the  plaintiff's  covenants  and  agreements,  but  "  on  the  performance  of 
the  before -mentioned  terms  and  conditions  on  the  part  of  the  plaintiff;"  which 
words,  it  is  argued,  must,  of  necessity,  shew  the  intention  that  the  perform- 
ance by  the  plaintiff  must  be  a  condition  precedent,  and  not  rest  in  covenant 
merely.  And  if  this  were  res  integra,  the  argument  would  undoubtedly  he 
strong.  But,  in  the  case  of  Boone  v.  Eyre(t),  the  leading  case  on  this  subject, 
and  in  which  the  distinction  before  adverted  to  is  first  clearly  established,  the 

(s)  10  East,  295.  (0  1  H.  Bl.  273  a. 
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defendant  covenanted,  tliat,  "  the  plaintiff  well  and  truly  perfonning  all  and  Com.  Pfeot. 
everything  therein  contained,  on  his  part  to  be  performed,"  he,  the  defendant, 
would  pay  the  annuity.  In  that  case,  the  performance  of  the  plaintiff's  cove- 
nant is  made  the  consideration  for  the  defendant's  liability,  according  to  the 
strict  technical  frame  of  the  agreement;  but  in  that  case  it  was  held,  that  the 
obvious  intention  of  the  parties  was  opposed  to  it;  and  such  intention  was 
allowed  to  prevail.  The  case,  also,  of  Hwdocke  v.  Blacklowe  («),  i&  strong  to 
shew  that  courta  of  justice  are  more  anxious  to  discover  and  to  be  governed  by 
the  intention  of  the  parties,  than  to  follow  the  strict  and  technical  form  of 
words  used  in  the  instrument.  We  think,  therefore,  the  authorities  enable  us 
to  give  effect,  in  this  case,  to  that  which  appears  to  us  the  intention  of  the 
parties,  namely,  that  the  ship-owners  should  have  their  remedy  in  damages  on 
the  covenants  entered  into  by  the  captain,  for  any  loss  occasioned  by  the  breach 
thereof;  but  that  a  failure  in  the  full  and  literal  performance  of  those  cove- 
nants, on  the  part  of  the  captain,  should  not  be  set  up  by  the  ship-ovmers  as 
an  answer  to  an  action  on  their  own  covenants.    And  we  therefore  give 

Judgment  for  the  plaintiff. 

(«)  2  Wms.  Saund.  155  (a). 


Bennett  v.  Smith.  Nov.tst. 

QEWELL  obtained  a  rule  nisi  to  set  aside  a  judgment,  for  irregularity.    The  A  rale  to  plead 
declaration  was  filed  on  the  26th  of  October,  and  a  rule  to  plead  in  eight  ^^^of^^^ 
dajs  was  entered  on  the  same  day.     The  defendant,  who  resided  at  Liverpool,  the  declm- 
was  not  served  vrith  notice  of  declaration  until  the  28th  of  October.    The  irre-  |,een  lerved 
gaUrity  complained  of  was,  that  the  rule  to  plead  had  been  entered  too  soon.  »!»«  Ae  de- 
Jt  appeared,  by  affidavit,  that  the  defendant's  agents  in  London,  having  received  irregular, 
information  of  the  service  of  the  notice  of  declaration,  searched  the  office  for  a 
rule  to  plead,  but  found  that  no  rule  had  been  entered  on  or  after  the  28th  of 
October;  and  that,  in  consequence,  they  did  not  plead  to  the  action.     On  the 
12th  of  November,  judgment  was  signed  for  want  of  a  plea. 

Crowder  shewed  cause. — It  is  the  usual  practice  to  enter  a  rule  to  plead,  the 
same  day  that  the  declaration  is  filed.  If  it  is  necessary  to  ascertain  when 
notice  of  declaration  was  served,  before  a  rule  to  plead  can  be  entered,  much 
delay  and  inconvenience  will  arise,  especially  in  cases  where  defendants  reside 
in  the  country.  The  judgment  has  not  been  signed  until  long  after  the  expi- 
ration of  eight  days  from  the  service  of  the  notice  of  declaration. 

Sewell,  contrii. — In  Archbold'%  Practice,  it  is  said  (a),  "  A  rule  to  plead  can- 
not be  entered  before  the  declaration  is  delivered  or  filed,  and  notice  given,  or 
it  will  be  irregular."  And  a  declaration,  when  it  is  filed,  is  only  a  good  decla- 
ration from  the  time  when  notice  is  given.  Weedk  v.  Brazter{b),  Hutchinson 
V.  Brown{c). 

(a)  4th  ed.  228  and  235,  citing  Perry  r;  (b)  1  Dow.  P.  C.  639. 

Fisher,  6  £as^  469.  (c)  7  T.  Rep.  298. 
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Com.  Pleat.        Tindal,  C.  J. — ^We  will  inqaire  what  the  practice  is  in  the  other  eoorts. 


Benkett         On  ^  subsequent  day,  (November  24th,)   the  Court  made  the  role  ahaohite; 
Smith.        and  said,  that,  by  the  practice  in  the  other  eourts,  the  role  to  plead  ooold  not 
be  left  at  the  office  before  notice  of  the  declaration  had  beeft  served. 

Role  abfioliite. 


i^ov.22.  Exparte  Grove. 

The  comrnis.       A   RULE  nisi  had  been  obtained,  callmg  upon  Mr.  Roberis,  one  of  the  oom- 

taking  acknow-  missionen  for  taking  the  acknowledgments  of  mairied  women  under  3  & 

iin(£r?&4       ^  ^*  ^'  ^'  ^^'  *®  deKver  up  a  deed  which  had  been  acknowledged  before  him, 

W.  4,  c.  74,       and  also  the  affidavit  and  verification,  and  other  documents  relating  thereto. 

their  feof  wi*'"'       When  canse  was  shewn,  the  following  appeared,  by  the  affidavits,  to  be  the 

thedocumenu    faiCts  of  the  case: — ^Mr.  Roberts  and  Mr.  Coliins  were  applied  to,  as  com- 

them^^biuooc  niwsio^ers,  by  the  attorney  of  Mrs.  Grove,  to  take  her  acknowledgment  of  a 

oommissioner     deed  under  the  statute;    and,  after  the  acknowledgment  had  been  taken, 

the"ien'of  S«     Mr.  Roberts,  who  had  possession  of  the  deed,  was  applied  to  for  the  usual 

other  withoQt      affidavit  of  verification.     He  made  the  affidavit,  but  refiised  to  deliver  up  the 

thorized  to     '  deed,  until  his  fee  for  taking  the  acknowledgment,  was  paid.     The  attomev 

do  M.  t]jen  tendered  the  fee,  whereupon  Mr.  Roberts  inquired  whether  Mr.  Go//uu 

had  been  paid;  and,  ascertaining  that  he  had  not,  he  said  he  should  keep  the 

documents  until  both  fees  were  paid.     Upon  a  subsequent  application  being 

made,  Mr.  Roberts  said  he  had  then  been  personally  requested,  by  Mr.  CWZntf, 

to  withhold  the  documents ;   and  it  appeared,  that,  before  the  rule  nisi  was 

obtained,  Mr.  Roberts  had  given  the  documents  to  Mr.  ColUns, 

WhateUy  shewed  cause. — Ymt,  this  application  should  be  against  Mr.  Col- 
Uns, who  has  the  possession  of  the  documents,  and  who  held  them  when  this 
rule  was  obtained.  Secondly,  Mr.  Roberts  was  justified  in  detaining  them 
until  his  own  fee  was  paid,  as  it  is  dear  that,  at  common  law,  an  attorney  has 
a  lien  on  every  deed  or  paper  delivered  to  him  to  do  any  work  thereon.  HoBii 
v.  Claridge(a).  So,  in  Blackboum  v.  Brown{b),  it  was  held,  that  the  clerk  of 
the  warrants  might  refuse  to  file  the  warrant,  or  pass  a  fine,  until  the  attomer 
concerned  for  the  parties  had  paid  his  term  fees.  And,  if  Mr.  Roberts  had  such 
a  right  of  lien  for  his  own  fee,  he  had  also  a  similar  right  to  detain  untQ  the 
other  conmiissioner's  fee  was  paid,  especially  as  he  had  been  authorized  to  pro- 
cure it. 

Humfrey,  in  support  of  the  rule. — A  right  of  lien  is  a  personal  right;  and  it 
may  be  admitted,  for  the  sake  of  argument,  that  each  commissioner  might  have 
detained  these  documents  until  his  own  fee  was  paid;  but  when  Mr.  Roberts's 
fee  was  tendered  to  him,  he  was  bound  to  give  up  the  documents,  especiallT 
as  he  does  not  appear,  at  that  time,  to  have  received  any  authority  from 
Mr.  ColUns  to  set  up  any  right  of  lien  on  his  account.  The  detention  until 
both  fees  were  paid,  was  the  suggestion  of  Roberts's  own  mind. 

(a)  4  Taunt.  807.  (fr)  1  Bing.  277. 
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TiMDAL.  C.  J. — It  is  dear  that  these  two  gentlemen  had  a  lien  on  these    com.  Pleat, 
documents  for  their  fees,  whilst  they  remained  in  their  joint  possession;  and       ^^'^^^^ 
it  is  also  dear,  that,  if  they  remained  with  one  of  them,  and  he  were  duly       Grove. 
authorized  by  the  other  to  detain  them  until  his  fee  was  paid,  the  lien  would 
still  exist.     In  the  absence  of  this  right,  the  commissioners  would  be  without  a 
practicable  remedy  to  recover  their  fees.     But  here  there  is  a  point  of  time  un- 
covered by  the  affidavit.     Roberts  had  a  right  to  detain  until  his  own  fee  was 
paid,  but  it  was  not  until  after  he  had  set  up  CoUias'a  lien,  that  he  received 
Co//iWs  authority  to  do  so.     His  own  fee  was  tendered;    and  he  was  not 
authorized  to  detain  the  documents  by  Collins,    The  rule  must  be  made  abso- 
lute, but  without  costs. 

Oasblbe,  J.,  Vauohan,  J.,  and  Bosanqubt,  J.,  concurred. 

Rule  absolute. 


Stannard  r.  Ullithorne  and  another.  JVw.  2«. 

r*    CLARKE,  obtained  a  rule  nisi,  for  a  particular  of  the  plaintiff's  demand  In  an  aetkn 

*     in  an  action  against  the  defendants,  who  were  attomies,  for  negligence  tStn^St  nra. 
in  preparing  a  conveyance  of  certain  premises,  from  the  plaintiff  to  one  James.  5P*"**r?JJ, 
It  appeared  that,  in  1829,  the  defendants  prepared  a  conveyance  of  a  moiety  to  ordtr  the 
of  the  premiaes  from  the  plaintiff  to  James;  and  soon  afterwards  a  conveyance  plaintiff  to  gife 
of  the  other  moiety.     James  being,  in  a  short  time,  ejected  from  one  of  the  hit  demand, 
moieties,  he  thereupon  sued  the  plaintiff  upon  his  covenant  for  quiet  enjoy- 
ment ;  and  the  plaintiff  brought  an  action  for  negligence  against  the  ddfen- 
dants,  and  recovered  the  damages  and  costs  which  he  had  paid  to  James  (a). 
James  having  since  been  ejected  from  the  other  moiety  of  the  premises,  and 
having  in  like  manner  obtained  a  verdict  against  the  plaintiff  upon  a  similar 
covenant  in  the  deed  of  conveyance  of  that  moiety ;  the  present  action  was 
brought  to  recover  the  damages  and  costs  which  the  j^aintiff  had  paid  to  James 
in  the  last  suit. 

Wilde,  Seijt.,  shewed  cause. — ^The  particulars  of  the  plaintiff's  demand 
a{^>ear  with  suffident  certainty  on  the  face  of  the  declaration.  It  appears,  by 
affidavit,  that  the  plaintiff  offered  to  shew  the  defendants  the  bill  of  costs 
which  had  been  incurred  in  defroding  the  last  action  brought  by  James.  In 
actions  on  the  case,  it  is  not  usual  to  give  a  particular  of  demand,  except 
under  very  special  drcumstances,  which  do  not  exist  here. 

Ckrke,  conir^. — ^This  is  a  question  of  a  complicated  nature,  and  it  is  im- 
possible for  the  defendants  to  know  in  respect  of  what  breach  of  duty  the 
action  is  brought.  In  the  King  v.  Carwoad{h),  it  was  thought  reasonable 
that  a  prosecutor  on  an  indictment  for  a  nuisance,  should  give  a  particular  of 
the  acts  of  nuisance  which  were  complained  of. 

TiNUAL,  C.  J. — It  is  very  unusual  to  give  a  particular  in  such  a  case  as 
this.    This  dedaration  seems  to  disclose  the  nature  of  the  plaintiff's  claim 

(a)  See  10  Bing.  491.  (b)  1  Har.  ft  WoU.  310. 
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Com.  Pleat. 
Stannaed 

V. 

Ulltthormb. 


with  sufficient  certainty,  and  I  cannot  see  anj  reason  for  defprting  from  the 
nsnal  course.  It  is  not  stated  in  the  defendants'  affidavit,  that  they  are  unable 
to  defend  the  action  without  a  further  statement  of  the  daim.  It  appears  that 
a  copy  of  the  hill  of  costs,  which  the  plaintiff  has  paid,  was  offered  and 
refused.     The  rule  must  he  discharged. 


Gasblbb,  J.,  Vauqhan,  J.,  and  Bosanqubt,  J.,  concurred. 

Rule  diadMtrged. 


Nov.  25. 


Where  a  defen- 
dant pleadi 
varioui  pleas, 
to  pans  of  the 
turn  mentioned 
In  tlie  declara- 
tion, and  also 
pays  money 
into  court,  and 
the  plaintiff 
enters  a  noUe 
proteqtU^  as  to 
the  pleas  of 
payment,  the 
defendant  is 
entitled  to  his 
costs,  under 
sec  S3,  S  &  4 
W.4,c.43. 

Where  vari- 
ous defences 
are  pleaded 
to  one  de- 
mand, and 
the  plaintiff 
enters  a  nolle 
prosequi^  he  is 
liable  to  the 
cosuofalltha 
pleas. 


Williams  and  another  v.  Sharwood  and  another. 

lyi  OTION  to  review  the  Prothonotary's  taxation  of  costs.  The  aotion  was  in 
assumpsit,  and  the  declaration  was  for  3,000/.  goods  sold,  3,00Qf- 
money  lent,  and  3,000/.  on  an  account  stated.  By  the  hill  of  particalaiB,  the 
plaintifis  claimed  1,920/.,  and  gave  credit  for  483/.,  leaving  a  halance  d 
1,437/.  as  heing  due. 

The  defendants  pleaded,  first,  as  to  all  the  sums  in  the  dedaration,  except 
1,100/.,  non-assumpsit.  Then  followed  twenty-five  pleas  of  payment  of 
various  parcels  of  the  sum  demanded,  hy  payments  before  and  after  the  acdos, 
of  various  sums  which  became  due  on  certain  bills  of  exchange.  The  37  th  wu 
a  plea  of  payment  of  820/. ;  the  2Sth,  a  plea  of  set-off  to  the  whole  decdaratioii» 
except  the  money  paid  into  court;  and  the  29th,  a  plea  of  payment  into 
court  of  1,100/.  After  these  pleas  were  pleaded,  the  plaintiffs  applied  to  a 
judge  at  chambers,  to  strike  out  some  of  the  25  pleas ;  but,  after  hearing  the 
parties,  all  the  pleas  were  allowed ;  but  a  suggestion  thrown  out  by  the 
learned  judge,  to  incorporate  the  various  sums  alleged  to  be  paid,  into  & 
statement  by  way  of  a  particular  of  what  the  defendants  might  be  allowed  to 
prove,  was  acceded  to  by  both  parties,  to  save  the  expenses  of  a  long  record 
and  for  the  sake  of  convenience ;  and  the  twenty-five  pleas  were  accordingly 
struck  out  of  the  record ;  but  it  was  also  agreed,  that  the  parties  were  to  be  in 
the  same  situation,  with  respect  to  costs  and  evidence,  as  if  all  the  pleas 
had  remained  upon  the  record. 

The  plaintifis  entered  a  tioUe  prosequi,  on  the  1st,  27th,  and  28th  pleas,  and 
took  the  money  out  of  court  which  had  been  paid  in  under  the  29th  plea. 
On  the  taxation  of  the  costs,  the  prothonotary  allowed  the  defendanta  the 
costs  of  all  the  pleas  except  the  29th. 

Kelly,  on  behalf  of  the  plaintifiis,  moved  that  the  taxation  might  be  review^. 
The  prothonotary  has  allowed  these  costs  in  pursuance  of  3  &  4  W.  4,  c  4tl 
sec.  33,  which  directs,  *'  That  where  any  no/Ze  prosequi  shall  have  been  entered 
upon  any  count,  or  as  to  part  of  any  declaration,  the  defendants  shall  be  en- 
titled to,  and  have  judgment  for,  and  receive  his  reasonable  costs  in  that 
behalf."  Two  questions  arise,  first,  whether  the  defendants  are  entitled  to 
any  costs  at  all ;  secondly,  whether  they  are  entitled  to  more  than  the  costs  of 
one  of  the  pleas,  which  goes  to  the  whole  demand.  The  first  question  arises 
on  the  construction  which  the  Court  will  put  upon  the  words  of  the  statute, 
and  whether  this  is  the  case  of  a  nolle  prosequi,  entered  "  as  to  part  of  the 
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declaration.**  The  plaintiffii  claimed  one  entire  Bum  in  the  declaration,  and  Cfm.  Plrau 
have  entered  the  noL  pros,  as  to  part  only  of  that  sum.  If  the  statute  be  held  ^viTi!jam8 
to  apply,  then  the  plaintiff  will,  in  all  cases,  be  compelled  to  declare  for  the  v. 

exact  sum  which  is  dae  to  him,  or  be  liable  to  costs.  The  second  question  is  "^  "*"^  ^^^' 
a  very  important  one.  For  the  advantage  of  the  defendants,  twenty-nine 
pleas  were  placed  on  the  record ;  although  three  of  the  pleas,  viz. — ^non- 
assumpsit,  set-off,  and  payment,  would  have  afforded  a  sufficient  answer  to  the 
plaintiffs'  claim.  The  expense  of  all  the  pleas  now  falls  upon  the  plaintiffs. 
If  the  defendants  had  gone  to  trial,  they  could  not  have  recovered  on  all  the 
issues  which  were  raised,  but,  notwithstanding  that,  they  are  now  allowed  their 
full  costs. 

WigkhMM  shewed  cause  in  the  first  instance. — ^The  plaintiffs  have  made  a 
daim  which  they  are  unable  to  establish ;  and  as  a  judge  at  chambers  allowed 
all  the  pleas  to  be  pleaded,  it  is  now  too  late  to  review  that  decision ;  and  the 
statute  clearly  gives  the  defendants  the  costs  which  the  prothonotary  has 
allowed.  If  the  plaintiffs  had  been  more  precise  in  making  their  claim,  then 
the  extra  number  of  pleas  would  not  be  required.  The  sums  stated  in  the 
declaration,  are  as  much  a  part  of  it,  within  the  meaning  of  the  statute,  as  any 
other  allegation. 

TiNDAL»  C.  J. — There  is  no  doubt  but  that  the  defendants  are  entitled  to 
some  costs  under  the  SSrd  section  of  the  statute ;  the  words  "  reasonable 
costs"  are  used,  and  the  only  question  is,  whether,  after  the  defendants  have 
put  in  three  separate  answers  to  the  demand,  they  are  entitled  to  the  costs  of 
all  the  defences.  But  we  should  be  introducing  a  very  inconvenient  discussion, 
if»  after  a  nolle  prosequi  is  entered,  we  allowed  parties  to  discuss  the  propriety 
of  the  allowance  of  several  pleas.  If  they  were  improperly  allowed,  Uie  plain- 
tiffs  ought  to  have  applied  to  the  Court  to  set  them  aside. 

Gasblbe,  J.,  Vauohan,  J.,  and  Bosanqubt,  J.,  concurred. 

Rule  discharged. 


Wm.  Wilson  and  Esther  his  Wife  v.  Lainson  and  another. 


Xov.  19. 


'TRESPASS  for  the  assault,  battery,  and  false  imprisonment  of  the  plaintifi's   In  «n  tnion 
wife.     Ptew— first.  Not  guilty;  secondly,  that  Esther  Wilson  was  not  b°J„CT'?i!na 
the  wife  of  the  plaintiff,  William  Wilson;  thirdly,  as  to  the  assault  and  false  faUe  impriiion. 
imprisonment,  the  defendant,  justified  under  the  authority  of  a  writ  of  capias,  Sa?ntiff'«** 
issued  against  the  said  Esther,  at  the  suit  of  one  Upton.     At  the  trial,  before  ^^^^  -  '1'"^ 
Bosanquet,  J.,  a  verdict  was  found  for  the  plaintiffs,   on  the  first  and  second  uieaded?tii»t, 

Not  guiltj ; 
secondly,  that  the  party  wm  not  the  pl**iiuifl**s  wife ;  thirdly,  •  jumification.    A  verdict  was 
found  for  the  plaintiff,  with  one  farthing  ddinages  on  the  t»o  flrat  imucs,  and  for  the  defendant 
on  the  third  i-^Held.  that  the  judge  was  authoiizeU  to  give  a  ccriificate  to  deprife  the  plaintiff 
of  his  costs,  under  43  Elia.  c  6. 
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counts,  damages,  one  farthing ;  and  for  the  defendants  on  the  third  coant. 
The  learned  judge  certified  at  the  trial,  under  the  43  Eliz.  c.  6.  s.  2  (6),  to 
deprive  the  plaintiffs  of  their  costs. 

Martin  obtained  a  rule  nisi,  to  discharge  the  learned  judge's  certificate, 
upon  the  ground  that,  as  the  record  stood,  the  battery  by  the  defendants  w;is 
admitted  in  the  first  and  second  pleas;  and  that  as  the  stat.  of  43  Eliz.  c.  6, 
did  not  apply  to  an  action  for  a  battery,  the  certificate  ought  not  to  have  been 
granted. 

Tal/ourd,  Seijt.  and  Ball  shewed  cause. — ^The  case  must  be  considered  as  it 
stood  before  the  verdict  was  entered  up  for  the  plainti^,  on  the  two  fir^ 
counts;  and  then,  if  the  judge  was  satisfied  that  no  battery  was  proved,  he  was 
justified  in  giving  the  certificate.  The  action  is  for  an  assault,  battery,  and 
false  imprisonment,  but  it  does  not  necessarily  follow,  that  the  plaintiffs  proved 
all  the  causes  of  complaint  which  were  mentioned  in  the  declaration.  WtJU 
V.  Kincard  (c)  was  an  action  for  assault,  battery,  and  false  imprisonment,  and 
the  judge  liaving  certified  under  the  statute  of  Elizabeth,  it  was  held,  that  the 
plaintiff  ought  to  be  deprived  of  his  costs,  although  a  battery  wa«  proved  at 
the  trial.  And  it  is  clear,  that  every  imprisonment  does  not  include  a  battery. 
Emmett  v.  Lyne  (rf),  Briggs  v.  Bowgin  (e).  In  Bone  v.  Dawe  (/),  the  battery 
was  admitted  by  the  pleadings.  But  here,  neither  of  the  pleas  admits  the 
battery.  It  was  not  necessary  for  the  plaintiffs  to  prove  a  battery  under  the 
first  issue  ;  proof  of  an  assault  or  of  an  imprisonment,  would  have  been  suffix 
cient  to  entitle  them  to  a  verdict;  and  the  matter  alleged  in  the  second  plea  was 
a  collateral  fact  which  would  have  afforded  an  answer  to  the  action,  bat  it 
cannot  be  said,  that  the  plea  admits  either  of  the  charges  in  the  dedaratkui. 

Martin,  contrt. — ^There  is  an  admission  of  the  battery  on  the  record.  By 
the  second  plea,  the  defendants  admit  all  the  other  material  facts  in  the  de> 
claration,  except  that  Hester  Wilson  was  the  plaintiffs  wife.  Thus,  in  Jomes 
V.  Brown  (g),  which  was  an  action  of  trespass  for  taking  the  plaintiff's  goods, 
the  defendants  pleaded  that  one  A.  became  a  bankrupt,  and  the  issuing  of  a 
commission  and  the  assignment  of  effects  to  the  assignees  was  then  stated. 
and  it  was  averre4,  that  the  goods  were  the  property  of  the  assignees.  Th« 
plaintiff  replied,  that  the  goods  were  not  the  goods  of  the  assignees,  but  ^vrere 
the  plaintiff's  goods ;  and  it  was  held,  that  the  proceedings  imder  the  cooum^ 
sion  of  bankruptcy  were  admitted  by  the  replication,  and  that  the  only  point 
in  issue  was  the  property  in  the  goods.     [Tindal,  C.  J. — ^There  a  particular 

(b)  Stat.  43  Eliz.  c.  6,  s.  2,  "  That  if  case  the  judges  and  justices  before  ^irbcas 

upon  any  action  personal  to  be  brought  in  any  such  action  shall  be  pursued,  sikoll  jka 

any  of  her  Majesty's  courts  at  Westminster,  award  for  costs  to  the  party  plaintiS;  aB> 

not  being  for  any  title  or  interest  of  lands,  greater  or  more  costs  than  Uie  sum    oC  ij^e 


nor  concerning  the  freehold  or  inheritance  debt  or  damages  so  recovered  shall  \ 

of  any  lands,  nor  for  any  battery,  it  shall  unto,  but  less  at  their  discretions." 

appear  to  the  judges  of  the  same  court,  and  (c^  2  New  Rep.  471. 

so  signified  or  set  down  by  the  justices  \d)  1  New  Rep.  255. 

before  whom  the  same  shall  be  tried,  that  {e)  2  Bing.  333. 

the  debt  or  damages  to  be  recovered  therein  (/)  3  Ado.  &  Ellis,  710;  1  Har.  &  lIFol. 

in  the  same  court,  shall  not  amount  to  the  311. 

sum  of  40#.  or  above;  that  in  every  such  {g)  1  Bing.  N.  C.  484 ;  1  Hodges,  33, 
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fact  was  singled  oat  of  seYeral  material  averments.  Here  an  issue  is  taken  Com.  Pleat. 
on  a  collateral  fact.]  The  stat.  22  &  23  Car.  2,  c.  9,  provides,  that  in  actions  \v^^ii 
of  assault  and  battery  wherein  the  judge  shall  not  certify  that  an  assault 
and  battery  was  proved,  if  the  damages  be  under  40^.  the  plaintiff  shall  receive 
no  more  costs ;  but  the  construction  upon  this  statute  has  always  been,  that 
if  there  were  a  plea  upon  the  record  which  admitted  the  battery,  the  certificate 
of  the  judge  was  unnecessary,  and  the  plaintiff  was  entitled  to  his  costs. 
Greene  v.  Jones  (h),  Smith  v.  Edge  (t) ;  and  the  plea  of  not  guilty  may  be  re- 
sorted tOt  to  shew  that  the  battery  is  admitted.  It  has  been  held,  that  since  the 
new  rules,  where  a  defendant  pleads  not  guilty  in  trespass,  guare  clausumfregii, 
the  plaintiff  is  entitled  to  full  costs  without  a  judge's  certificate,  although  less 
than  40s.  damages  have  been  recovered.  Hughes  v.  Hughes  (k).  Smith  v. 
Edwards  (/) .  Here  upon  the  plea  of  not  guilty  and  a  general  verdict  found  for 
the  plaintifi^,  it  must  be  taken  that  the  battery,  as  well  as  the  assault  and 
imprisonment,  was  proved  at  the  trial.  If  it  were  not  proved,  there  ought  to 
have  been  an  entery  on  the  postea  of  not  guilty  as  to  the  battery.  Bone  v. 
Dttwe  (m)  is  a  very  strong  authority  for  the  plaintiffs.  There,  in  trespass  for 
assault,  battery,  and  Hedse  imprisonment,  there  was  an  issue  upon  a  new  as- 
signment to  a  plea  of  son  assault  demesne,  and  the  jury  having  found  a  verdict 
for  the  plaintiff  with  one  shilling  damages,  it  was  held,  that  the  judge  had  no 
power  to  eertify  under  the  43  Eliz.  c.  6. 

Cur.  adv.  vuU. 

TiNDAL,  C.  J. — ^Tlie  question  in  this  case  is,  whether,  notwithstanding  the 
judge's  certificate  under  the  statute  43  Eliz.,  the  plaintiff  is  entitled  to  his  fall 
costs,  and  this  depends  on  another  question,  whether  a  battery  appears  to  be 
confessed  upon  the  record ;  for  actions  for  battery  being  expressly  excepted  out 
of  the  statute,  if  it  appears  judicially  to  us  l2iat  this  was  an  action  for  battery, 
the  statute  does  not  apply.  The  plaintiff  contends  that  such  admission  appears 
on  the  record,  upon  two  grounds;  first,  because  on  the  issue  jomed  on  the  plea 
of  not  guilty,  the  postea  has  been  entered  up  generally  for  him,  and  he  insists 
that  as  he  has  declared  for  a  battery,  and  there  is  no  exception  of  it  in  the 
finding  of  the  jury,  it  must  be  taken,  as  against  the  defendants,  that  a  battery 
was  proved  at  the  trial.  But  to  this  the  answer  appears  obvious,  that  the 
question  as  to  the  evidence,  must  be  considered  now  as  it  was  at  the  time  the 
certificate  was  given,  and  at  that  time  there  had  been  no  postea  formally  drawn 
up ;  and  if  the  fieicts  were  such  as  that  the  judge  had  the  power  to  certify  at 
the  moment  the  cause  was  decided,  the  defendants  cannot  be  deprived  of  the 
benefit  of  such  certificate,  by  the  subsequent  voluntary  act  of  the  plaintiff 
himself.  The  other  ground  on  which  the  plaintiff  relies  is,  that  the  second 
plea  taking  issue  only  on  a  single  fact  alleged  in  the  declaration,  must  be  taken 
to  be  an  admission  of  the  battery.  But  we  think,  takmg  the  whole  of  the 
record  together,  there  b  no  necessary  confession  of  the  battery  on  this  record. 
The  plea  of  not  guilty  expressly  denies  it ;  the  last  plea,  which  is  a  plea  in 
confession  and  avoidance,  excludes  the  battery.  The  question,  therefore, 
vises  on  the  second  plea  alone.     Now,  this  is  not  in  its  form  a  plea  of  confes- 

(A)  1  Will.  Sannd.  300 1  (/)   4  Dowl.  P.  C.  621 ;  1  Har.  ft  Wol. 

(0   6  T.  Rep.  562.  497. 

(A)  2  Cr.  Mee.  ft  Rot.  063  ;  I  Gale,  302.  (m)  3  Ado.  ft  EUii,  710;  1  H.  ft  Wol.  311. 
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sion  and  avoidance,  it  is  a  plea  of  traverse  or  denial  of  a  particular  colkteral 
£Eu;t  alleged  in  the  declaration;  and  if  this  plea  had  been  pleaded  alone, 
although  the  plaintiff  might  contend  that  a  cause  of  action  was  admitted  by 
the  defendant,  yet  he  never  could  have  contended  tiiat  the  whole  of  his  groood 
of  action  was  admitted,  for  his  cause  of  action  in  this  case,  is  several  and 
divisible.  This  action  is  maintainable  either  for  the  assault,  or  the  battery, 
or  the  imprisonment ;  either  of  those  grounds  of  action  would  support  it.  The 
admission,  therefore,  of  a  ground  of  action  that  is  divisible,  we  consider  no 
necessary  admission  of  the  whole,  but  that  the  plaintiff  must  still  prove  at  the 
trial  what  part  of  his  gravamen  he  rehes  on.  Holding,  therefore,  that  there 
is  no  necessary  admission  of  a  battery  on  this  record,  we  think  the  certificate 
of  the  judge,  certifying  under  the  statute  of  Elizabeth,  deprived  the  plaintif 
of  full  costs. 

Rule  dischaiged. 


29(w.7. 


Davis  v.  Curtis. 


A  prifooo'  was 
remanded  at 
the  suit  of  the 
plaintiff,  under 
the  compnliory 
clanaee  of  the 
Lord*!  Act, 
82  Geo.  2, 
c.  28,  for  not 
delivering  a 
schedule  of  hia 
effects.    In  tlie 
following  term, 
and  60  days 
having  elapsed, 
anile  WM  ob- 
tained to  bring 
up  the  prisoner 
to  give  the 
schedule;  and, 
at  the  same 
time,  a  rule 
niti  wss 
granted  on  be. 
half  of  the  pri- 
soner, to  dis- 
charge him  in 
the  action,  un- 
der  the  48  Geo. 
3,  c.  123,  as 
having  been  a 
twelvemonth  in 
execution. 
The  Court  or- 
dered the  pri- 
■onec  to  comply 
with  the  rule  to 
give  a  sche- 
dule ;  but  on 
his  rrfusal  to 
do  so,  it  was 
held,  that  he 
was  entitled  to 
his  discharge 
under  the  48 
Geo.  8,0.123. 


HTHE  defendant  had  been  brought  up  last  Trinity  Term,  in  an  action 
at  the  suit  of  the  plaintiff,  under  the  compulsory  dauses  of  the  Lord's 
Act,  32  Geo.  2,  c.  28,  to  deliver  in  a  schedule  of  his  effects,  and  was  re- 
manded. The  60  days  allowed  by  sec.  17  of  the  stat.  expired  in  Jufy  ;  and  cb 
the  first  day  of  this  term,  Mansel  obtained  a  rule  nisiy  to  bring  up  the  prisoner 
to  put  in  his  schedule.  | 

Andrews,  Seijt.,  on  the  same  day,  moved  that  the  prisoner  might  be  db-  < 
charged  under  the  48  Geo.  3,  c.  123,  he  having  been  charged  in  execution  bv 
the  plaintiff  for  more  than  12  months,  for  a  debt  under  20/. ;  the  twelvemonta 
expired  in  August ;  but  a  rule  nisi  only  was  granted  as  it  appeared  that 
the  ten  days'  notice,  required  by  Reg,  Hil.  T.  2  W.  4,  I,  sec.  90,  had  not  been 
given.  It  was  ordered  that  both  rules  should  come  on  together.  On  a  scb- 
sequent  day,  the  prisoner  having  been  brought  up, 

Andrews  contended,  that  the  prisoner  was  not  **  a  prisoner  in  executicm'^ 
within  the  terms  of  the  statute,  who  could  be  required  to  give  a  schedule  of 
his  effects.  He  was  clearly  entitled  to  his  discharge  under  48  Geo.  3,  c.  Vl^ 
when  the  rule  nisi  for  his  discharge  was  obtained ;  and  he  only  £EJled  b 
obtaining  his  discharge,  because  he  had  not  given  the  notice  required  by  ibi 
rule  of  court.  Langdon  v.  Rossiter  (a)  is  precisely  in  point.  There  it  vn* 
held,  that  a  prisoner  was  entitled  to  be  discharged,  notwithstanding  he  \^i 
been  previously  brought  up  under  the  compulsory  clauses  of  the  Lord's  Act 
and  had  been  remanded,  because  he  refused  to  deliver  in  a  schedule  of  lii 
effects.  £xparte  White  (b)  is  to  the  same  effect.  In  Evans  v.  James  (r^^ 
the  Court  refused  to  compel  a  prisoner  to  give  a  schedule,  where  it  appearet! 
that,  since  being  remanded,  he  had  fil^d  his  petition  to  be  discharged  in  thfi 
Insolvent  Court. 


(a)  M'Clc.  6.  S.  C.  13  Price,  18G. 
W  1  Dow.  P.  C.  66. 


(c)  1  Dow.  p.  C.  260. 
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Mmiseii  coii/rc^.— -The  prisoner  having  been  brought  up  in  Trinity  Term,     Com.  Pleat. 
and  having  neglected  to  deliver  a  schedule  of  his  effects,  he  is  now  in  default,        i^X^^ 
and  becomes  liable  to  the  penalty  imposed  by  the  statute.     As  it  has  since  v. 

been  determined,  that  he  was  not  entitled  to  his  discharge,  for  want  of  notice,       Curtis. 
the  Court  will  now  exercise  its  jurisdiction,  and  will  not  discharge  him  until 
he  gives  a  schedule  of  his  effects. 

Cur.  adu.  vuit. 

TiNDAL,  C.  J. — ^We  are  of  opinion  that  this  case  must  be  determined  as  it  •^•^-  *• 
stood  on  the  first  day  of  the  term  ;  an  application  on  behalf  of  the  plaintiff, 
that  the  prisoner  might  be  required  to  deliver  his  schedule,  was  first  made. 
Afterwards  a  rule  was  applied  for  to  discharge  the  prisoner  under  the 
48  Geo.  3,  c.  123 ;  but,  in  point  of  fact,  it  was  as  if  no  rule  at  all  had  been 
granted,  because  due  notice  was  not  given.  Therefore,  on  the  principle  qui 
prior  est  tempore,  potior  est  Jure,  the  plaintiff's  rule  for  bringing  up  the 
prisoner  must  first  be  made  absolute,  and  then  the  rule  for  the  prisoner's 
discharge. 

Rules  absolute  accordingly. 

The  prisoner  was  then  asked  if  he  was  prepared  to  deliver  in  a  schedule, 
bat  he  said  he  was  not  prepared ;  whereupon,  the  Court  said  that  he  was 
entitled  to  his  discharge  under  the  rule  obtained  on  his  behalf. 


Stanhope  v.  Firman  and  E  a  very.  Arof.21. 

l^ILDE,  Serjt.,  obtained  a  rule  nisi,  calling  upon  the  plaintiff  to  shew  Where  it  ap. 

cause  why  75/.  5f .  6d.,  the  amount  of  a  levy  made  by  the  sheriff  of  Essex,  J**'^  jlirnt""* 

on  the  goods  of  Eavery,  should  not  be  paid  over  to  Eavery.  It  appeared  by  the  defendant*,  had 

affidavits,  that,  in  September,  1834,  the  defendant.  Firman,  had  distrained  the  he  was  a  party 

goods  of  the  plaintiff  for  rent,  and  they  were  removed  for  safe  custody  to  the  *"  ■"  *j{^"J°: 

house  of  the  other  defendant,  Eavery,  which  was  a  public  house ;  but  Eavery  and  costs  were 

was  then  absent,  and  did  not,  in  any  manner,  interfere  in  making  the  distress.  J^^'jJ  amUh  *t 

The  goods  were  replevied  at  the  instance  of  one  Cli/t ;  and  Firman  employed  he  had  not  em- 

Wright,  as  his  attorney;  who  avowed  for  rent  due  from  the  plaintiff  to  Firman,  f©,™  ^ho  a*p- 

and  made  cognizance  in  the  name  of  Eavery,  as  the  bailiff  of  Firman.     The  pearedforhim; 

proceedings  were  subsequently  removed  out  of  the  county  court  into  this  court,   upo,)  an  applU 

and  a  verdict  was  found  for  the  plaintiff,  and  a  subsequent  application  for  a  cation  by  the 
^•1  ^      ji        r,  .J  1^  .,     .  ,        .  ..        defendant  to 

new  trial  was  refused.     Eavery  s  goods  were  subsequently  taken  m  execution  have  the  pro- 

for  the  damages  and  costs  in  the  action.  Eavery' s  affidavit  denied  that  he  fj^*  *|^  ^jK 
had  ever  received  any  notice  that  he  was  made  a  defendant  in  the  action ;  or  to  htm,  referred 
that  he  had  received  any  notices  or  other  documents,  except  a  summons  to  ap-  pjothonoiar? 
pear  at  the  county  court ;  that  he  never  directly  or  indirectly  retained  Wright  for  thepui|K)te 
or  any  other  person,  as  his  attorney ;  that  he  had  been  informed  by  Stanhope,  whethertbe"'^ 
the  plaintiff,  since  his  goods  were  taken  in  execution,  that  Clift  had  autho-  attorney  wm  in 
rized  him  to  replevy  the  goods,  but  not  to  make  him,  Eavery,  a  defendant.        cumstanc  ■ " 

and  it  being 
-,    .         -  .  _-    ,  ,  .       ,         ^ ,     .  .      proved  thst  he 

Turner  shewed  cause. — If  the  matters  stated  id  the  affidavits  are  true,  the  wai,  the  rule 

was  made  ab« 
solute. 


Stanhope 

V. 
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Com,  Pleat,  proper  remedy  by  Eavery  to  obtain  redress  is,  by  smng  Wrigki,  te  attoraeT, 
who  appears  to  have  been  the  chief  actor  in  the  proceedings.  In  AfumpMms{§), 
HoU,  C.  J.,  said,  "The  course  of  this  court  is,  where  an  attorney  tdces  i^ 
Firman.  him  to  appear,  the  Court  looks  no  further,  but  proceeds  as  if  the  attorney  had 
sufficient  authority,  and  leaves  the  party  to  his  action  against  him."  In 
Itohson  V.  Eaton  (b),  the  same  principle  is  to  be  found.  And  in  Anonymous  (c), 
where  an  attorney  appeared  and  judgment  was  entered  against  his  dient,  sod 
he  had  no  warrant  of  attorney,  it  is  said  by  the  court,  "  If  the  attorney  be  able 
and  responsible,  we  will  not  set  aside  the  judgment.  The  reason  is,  becsose 
the  judgment  is  regular,  and  the  plaintiff  ought  not  to  suffer,  for  there  it  do 
&nlt  in  him ;  but  if  the  attorney  be  not  responsible  or  suspidoiis,  we  wiH  Mt 
aside  the  judgment ;  for  otherwise  the  defendant  has  no  remedy,  and  any  ooe 
may  be  undone  by  that  means."  Here  the  defendant  does  not  shew  tlist  the 
attorney  is  not  responsible,  and  therefore,  m  accordance  with  thia  dedsion.  he 
ought  to  be  left  to  his  remedy  agamst  the  attorney,  because  the  proceed- 
ings are  all  regular.  In  Mudry  v.  Newman  {i),  where  proceedings  had  been 
taken  without  the  knowledge  of  the  plaintiff,  and  judgment  as  in  case  of  a 
nonsuit  was  applied  for,  tiie  Court  said,  the  plaintiff's  remedy  was  an 
action  against  the  attorney ;  and  in  Thonuu  v.  Hewea  (e),  an  applicatioD  to 
set  aside  a  compromise  alleged  to  have  been  made  by  the  attorney  for  the 
defendant,  on  the  ground  that  it  was  made  without  authority,  was  refined. 
So  in  FUmer  v.  Delber(f),  and  Res  v.  Addington(g).  And  even  where  parties 
have  complained  in  the  course  of  a  suit,  that  the  attorney  is  acting  without 
authority,  the  Court  will  not  interfere,  WiUioms  v.  Smith  (h).  Nor  is  ittroe 
that  Eavery  had  no  notice  of  the  proceedings  ;  because  it  is  evident,  that  the 
receipt  of  the  summons  from  the  county  court,  must  have  given  him  notice 
that  he  was  implicated  in  the  transaction. 

Wilde,  eontrdL, — ^It  has  not  been  satis&cterily  shewn,  why  Eavery  was  made 
a  defendant.  It  is  not  proved  that  he  was  concerned  in  taking  the  goods, 
otherwise  than  by  permitting  them  to  be  placed  in  his  house,  which  ms  a 
public  house,  for  safe  custody.  This  case  differs  from  those  which  have  bees 
cited,  where  attomies  in  a  cause,  have  entered  into  compromises  or  made  ar- 
rangements ;  because  when  it  is  once  satisfieurtorily  shewn  that  the  attorney 
was  employed  by  the  parties  in  a  cause,  the  Courts  will  not  interfere  in  a 
summary  manner,  but  will  leave  the  client  to  bring  an  action  against  the  at- 
torney. But  here  it  is  expressly  shewn,  that  Wright  was  never  the  attorney 
of  Eavery.  There  can  be  littie  doubt,  but  that  there  will  be  a  total  fiuhire  ^ 
justice,  if  Eavery  be  left  to  bring  an  action  against  Wright. 

TiNDAL,  C.  J. — We  cannot  come  to  a  just  decision  in  this  case  without 
ascertaining  the  circumstances  of  Wright,  the  attorney.  The  rule  laid  dovn 
in  the  case  in  Salkeld(i)  is,  that  the  Court  will  not  interfere  where  the  attor- 
ney  is  responsible.  It  appears  that  the  plaintiff,  by  his  own  act,  made  Eorfry 
a  defendant,  when,  in  &ct,  he  was  a  mere  bidlee.     Tlie  prothonotary  most, 

(a)  1  8alk.  86.  (/)  3  Taunt  486. 

{6)  IT.  Rep.  62.  {g)  Sajrer,  259. 

(c)  1  Salk.  88.  (S)  1  Dow.  P.  C 


(A)  1  Dow.  P.  C.  632, 
(0  2Cr.ltM.619. 


rf)  1  Cr.  M.  ft  R.  402.  (i)   Anonymous,  Salk.  S8. 

0  ^r    
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therefore*  inquire  whether  or  not  Wright  is  in  insolvent  circumstances.  In  Com.  Pleat, 
the  mean  time,  the  rule  may  be  enlarged,  and  Wright  may  be  served  with  a  s.^!^[JJ^p£ 
notice  to  appear. 


Gasbleb,  J.,  Vaughan,  J.,  and  Bosanqubt,  J.,  concurred. 


V. 
FXEMAV. 


Rule  enlarged. 

In  HUary  Term,  Wilde,  Seijt.,  made  the  rule  absolute,  upon  an  affidavit  of  the 
eervice  of  the  rule  upon  Wright,  and  which  also  shewed  that  he  was  in  very 
needy  circumstances,  without  means  to  take  out  his  certificate,  and  that  he 
described  himself  as  being  ii  ruined  man. 


Jan,  11. 


Vivian  v.  Blomberg. 


T'HE  following  case  was  submitted  by  the  Vice-Chancellor  for  the  opinion 
of  this  Court.  The  vicarage  of  the  parish  and  parish  church  of  St. 
Giles  withoitt  Cr^ppUgate,  is  a  benefice  with  cure  of  souls  in  the  city  of  London  ; 
and  the  several  messuages  or  tenements  hereinafter  particularly  mentioned, 
(not  being  the  capital  messuage  or  dwelling-house  used  for  the  habitation  of 
the  vicar,  nor  having  ground  to  the  same  belonging  above  the  quantity  of  ten 
acres,)  are  parcels  of  the  possessions  of  the  said  vicarage,  and  are  situate  within 
the  said  city,  and  have  been  accustomed  to  be  demised  by  the  vicars  of  the 
said  parish,  for  the  time  being,  for  the  term  of  40  years,  in  possession,  at  the 
yearly  rent  of  8/.  By  indenture  of  lease,  bearing  date  the  30th  October,  1 793, 
between  the  Rev.  George  Watson  Hand,  since  deceased,  then  vicar  of  the  parish 
charch  of  St.  Giles  without  Cripplegate,  aforesaid,  of  the  one  part,  and  Thomas 
Smith  and  others  of  the  other  part,  for  the  consideration  therein  expressed,  the 
said  G.  W.  Hand  did  demise,  unto  the  said  Thomas  Smith  and  other  persons,  the 
messuages  and  other  hereditaments  hereinafter  particularly  mentioned,  parcel 
of  the  vicarage  of  St.  Giles  without  Cripplegate,  as  aforesaid;  to  hold  from  the 
29th  September  then  last  past,  for  the  term  of  40  years ;  yielding  and  paying 
unto  the  said  G.  W.  Hand  and  his  successors,  vicars  for  the  time  being  of 
the  said  parish  church,  the  yearly  rent  of  3/.,  payable  quarterly,  on  the  four 
most  usual  feasts ;  the  lessees  being  charged  with  the  reparations,  and  being 
subject  to  the  covenants  and  agreements  therein  contained ;  and  which  said 
lease  was  duly  confirmed  by  the  patron  and  ordinary.  The  said  G.  W.  Hand 
departed  this  life  many  years  smce,  and,  after  his  decease,  the  Rev.  William 
Holmes  was  duly  presented  and  instituted  to  and  inducted  into  the  vicarage 
of  the  pariah  and  parish  church  of  St.  Giles  without  Cripplegate  aforesaid. 
In  October,  1830,  there  were  less  than  three  years  unexpired  of  the  said  term 
of  40  years,  and  the  said  William  Holmes  duly  executed  another  indenture  of 
lease,  bearing  date  the  8th  October,  1830,  tod  made  between  the  said  William 
Holmes,  as  such  vicar,  of  the  one  part,  and  James  William  Vivian  and 
Christopher  Hodgson  of  the  other  part;  whereby,  for  the  considerations  therein 
expressed,  the  said  William  Holmes  did  demise  unto  the  said  /,  W.  Vivian  and 


An  eoclesiaiti- 
ca)  leue  wu 
inadebv  a 
vicar.  Tor  21 
years  from  itt 
date,  of  certain 
messuages  in 
London^  not 
used  for  the 
habitation  of 
the  vicar ;  at 
that  time 
leas  than  three 
yean  were  un- 
expired  of  a 
former  lease  for 
40ye8rs,  of  the 
Kanie  premises. 
Held,  that  the 
lease  was  valid, 
and  binding  on 
the  vicar*s  suc- 
cessor, being 
not  within 
either  of  the 
restraining  acta 
of  Elizabethy 
viz.  13  £liz. 
c  10,  14  Eiiz. 
c.  11,  and 
18  E1.Z.  c  11. 


Bloicbeko. 
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dm.  Pkoi.  C.Hadgacn.  AU  that mewaBg<e in Fbfv  Slrce^ m the  pariah €f  ST. Giletwfft^ 
^^;^^^  Cripplegate,  London,  called  the  Quest-Houge,  and  certain  other  meMoagei  b 
the  said  parish,  as  the  same  were  particolaxiy  described  in  the  plan  driwnin 
the  margin  of  the  same  indenture;  to  hold  the  same nnto  the  said  /.  W,  Vhm 
and  C.  Hodgson,  their  executors,  admimstrators,  and  asugns,  from  the  mak- 
ing of  the  said  indenture,  for  the  term  of  21  years  thence  next  eDsuing. 
(subject,  nevertheless,  to  the  aforesaid  existing  lease  of  the  same  premises,  bev- 
ing  date  the  30th  of  October,  1793,  as  therein  before  partxcnlariy  meatioDed;) 
yielding  and  paying  therefore  yearly,  during  the  said  term  of  21  yean,  onto 
the  said  TV.  Holmes  and  his  successors,  vicars  as  aforesaid,  the  rent  or  som 
of  3/.,  payable  quarterly,  on  the  four  most  usual  feasts,  by  equal  portioDi,  tk 
first  payment  to  be  made  on  the  feast  day  of  the  birth  of  our  Lord  Chriit 
then  next  ensuing,  the  lessees  being  charged  with  the  reparations,  and  sabject 
to  the  covenants  and  agreements  on  the  lessee's  part  therein  contained,  which 
last-mentioned  lease  was  duly  confirmed  by  the  patron  and  ordinary.  Hk 
said  W.  Holmes  departed  this  life  in  the  month  of  June,  1833. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said  last-ma- 
tioned  indenture  of  lease  was  a  valid  and  effectual  lease,  and  binding  upon  the 
successor  of  the  said  W.  Holmes,  in  the  said  vicarage,  for  the  remainder  of  the 
aaid  term  of  21  years,  expressed  to  be  thereby  granted. 

This  case  was  argued  in  Trimiy  Term* 

Maule, — If  this  lease  be  not  affected  by  any  statute,  it  would  dearh  have 
been  good  at  common  law.  At  common  law,  an  ecclesiastical  lease  might  have 
been  made  for  any  period.  The  only  statutes  applicable  to  this  case,  are 
13  Eliz.  c.  10,  14  Eliz.  c.  11,  and  18  Eliz.  c.  11.  It  will  scarcely  be  con- 
tended, that  the  stat.  13  Eliz.  c.  10(a),  is  applicable.  This  lease  is  for  31 
years  from  the  time  of  the  making,  and  the  accustomed  yearly  rent  is  reserved 
payable  yearly.    Then  the  stat.  14  Eliz.  c.  11  (ft),  was  to  some  extent  ib 

(a)  By  13  EUz.  c.  10,  lec.  3rd,  "  And  for  ynnly  during  tht  taid  term,)  diall  be  ntterij 
that  long  and  unreasonable  leases  nuule  by  void,  and  of  none  effect,  to  all  inteDts,  cos- 
college,  deans,  and  chapters,  parsons,  stnictions,  and  purposes  ;  any  law,  cuftotB. 
vicars,  and  others  havJDg  spiritual  promo-  or  usage  to  the  contrary  any  ways  nutvitb- 
tlonsy  be  the  chiefest  causes  of  the  dilapida-  standing. 

tions  and  the  decay  of  all  spiritual  livings,  (6)  U  Eliz.  ell,  reciting  the  stat  oftbe 
and  hospitality,  and  the  utter  impoTerishing  13  Eliz.  c.  10,  enacts,  "  And  whercai  in  one 
of  all  successors  incumbents,  in  the  same;  be  other  act  made  in  the  said  13th  yesr,  ioti- 
it  enacted,  that  from  henceforth,  all  leases,  tuled,  an  Act  against  frauduleDt  t^ 
gifts,  grants,  feoffments,  conveyances,  or  to  the  intent  to  defeat  dilapidatiooi  ^ 
estates,  to  be  made,  had,  done,  or  suffered,  ecclesiastical  livings,  and  for  leases  to  be 
by  any  master  and  fellows  of  any  college,  granted  by  collegiate  churches,  there  is  ow 
dean  and  chapter  of  any  cathedral  or  coUe-  branch  to  avoid  certain  leases  to  be  ib»3^ 
glate  church,  master  or  guardian  of  any  by  masters  and  fellows  of  colleges,  desra 
hospitcil,  parson,  vicar,  or  any  other  having  and  chapters  of  cathedral  or  coUfgto 
any  spiritual  or  ecclesiastical  living,  or  any  churches,  masters  or  guardians  of  any  bos- 
houses,  lands,  tithes,  tenements,  or  other  he-  pital,  or  by  any  parson,  vicar,  or  any  oth^ 
reditaments,  beiog  any  parcel  of  the  posses-  having  any  spiritual  or  ecclesiastical  V^\ 
siuns  of  any  such  college,  cathedral,  church,  be  it  enacted,  that  the  said  branch,  nor  aov 
chapter,  hospital,  parsonage,  vicarage,  or  thing  therein  contained,  tkall  mot  ext€*i  b> 
other  spiritual  promotion,  or  any  ways  ap-  any  grant,  assurance,  or  lease  of  any  bi'ow 
pertaining  or  belonging  to  the  same,  or  any  belonging  to  any,  the  persons  or  bodies 
of  them,  to  any  person  or  persons,  bodies  politick  or  corporate  aforesaid;  norto  «>y 
politic  or  coporate,  father  tnanfor  the  term  of  grounds  to  such  houses  appertaining,  »*»f* 
twenty-one  years,  or  three  Uvetfrom  the  time,  houses  be  situate  in  any  city,  boreugk^tm* 
a$  any  such  tease  or  grant  shall  be  made  or  corporate^  or  market  totcn,or  ihesui^^'l 
granted,  whereupon  the  accustomed  yearly  any  of  them ;  but  that  all  such  ksmmt  e*^ 
rent   or  more  shall  be  reserved  and  payabfe  grounds  may  be  granted,  demised, and  wtrt^t 
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ennMing  statute,  and  removed,  upon  certain  conditionn,  the  diaabilitiea  imposed  Com.  PUas, 
by  the  13th  Eliz.  c.  10.  It  wDl  be  contended,  that  this  lease  is  void  under 
the  19th  section,  as  bemg  a  lease  in  reversion ;  but  the  answer  is,  that  this 
was  not  a  lease  made  by  force  of  the  last-mentioned  statute,  but  was  made  at 
common  law;  or  at  all  events,  under  the  IS  Eliz.  c.  10.  The  18th  Eliz. 
c.  1 1(c),  is  only  applicable  to  cases  where  more  than  three  years  of  the  former 
lease  remained  unezph-ed;  here  there  were  only  two  years  unexpired,  and 
therefore  this  statute  does  not  apply  at  all.  By  the  recitals  to  the  last-men- 
tioned statutes,  the  enactments  of  the  former  statutes  are  referred  to ;  and 
the  three  statutes  have  always  been  considered  ta  pari  materid.  There 
is  no  direct  authority  upon  the  question  now  submitted  to  the  Court ; 
but  in  some  of  the  older  cases,  the  effect  of  these  statutes  has  been  consi- 
dered. In  the  Dean  and  Chapter  of  Wettminater's  case  (d),  the  question  was 
whether  an  eodeasiastical  lease  of  houses  in  Westmintter  was  valid,  it  being 
made  for  forty  years,  to  begin  presently,  although  there  were  seventeen  years 
in  being,  of  a  former  lease  which  had  been  granted  for  ninety-nine  years.  In 
that  case.  Tirrel,  J.,  said,  "  I  shall  pass  by  how  things  were  at  common 
law  amongst  corporations;  only  I  observe  this,  at  common  law,  dean  and 
chapter  had  an  unlimited  power  over  their  possessions  till  the  stat.  13  Eliz. 
c.  10.  Now  the  reason  of  the  stat.  13  of  the  queen  was,  because  long  and 
unreasonable  leases  made  by  ecclesiastical  persons  were  the  causes  of  dila- 
pidation :  then  that  enacts  that  leases  made  other  than  for  the  term  of 
twenty-one  years,  or  three  lives  from  the  making  of  such  lease,  shall  be  void. 
Then  in  the  act  of  the  14th  of  the  queen,  c.  1 1,  it  is  enacted,  that  the  stat.  of 
the  13  Eliz.  shall  not  extend  to  leases  made  of  houses  in  cities,  boroughs, 
towns  corporate,  or  market-towns,  but  that  such  houses  may  be  demised,  as 
they  might  have  been  before  the  making  of  that  statute :  provided  always, 
that  such  house  be  not  the  capital  or  dwelling-house  of  the  said  ecclesiastical 
persons.  Provided  always,  and  be  it  enacted,  that  no  lease  shall  be  permitted 
to  be  made  by  force  of  this  act  in  reversion,  nor  without  reserving  the  accus- 
tomed rent,  nor  for  longer  term  than  forty  years  at  the  most.  Then  the  stat. 
18  Ehz.  recites  the  I3th,  and  enacts  that  all  leases  made  by  ecclesiastical 
persons,  whereof  any  former  lease  for  years  is  in  being,  not  to  be  expired. 


Of  bjf  the  UnM  of  ihit  realm,  and  the  »everal 
ttatuies  of  tki  said  eo/leget,  cathedral 
ckmrekei  and  hatpUaU,  they  latiftiU$  might 
hope  been  hrfare  the  mating  qfthe  eaid  eta- 
tnle,  or  lawfully  inig:ht  be  if  the  said  statute 
were  Dot ;  lo  always  that  such  house  be  nut 
the  capital  or  dwelling-house  used  for  the 
habitation  of  the  persons  above  said,  nor 
have  ground  to  the  same  belonging,  abo^e 
(he  quantity  of  ten  acres,  any  thing  in  the 
said  act  to  the  contrary  notwithstanding." 

by  sec  19,  "Provided  always,  that  no 
UoM  tkall  be  permitted  to  be  made  by  force 
^f  this  act,  im  reversion,  nor  without  reserv- 
ing the  accustomed  yearly  rent  at  the  least, 
nor  without  charging  the  lessee  with  the 
reparations,  nor  fur  longer  term  than  40 
years  at  the  most." 

(c)  By  IS  Eliz.  c  11,  after  reciting  the  13 
Eliz.c.  10.  Bysec.2,itisenacted"Sithence 
the  making  of  which  said  estatute,  divers 
of  the  said  ecclesiastical  and  spiritual  per- 
sons, and  otfatn  having  spiritual  and  eccle- 


siastical livings,  have  from  time  to  time 
made  leases  for  the  term  of  21  years,  or 
three  lives,  long  before  the  expiration  of  the 
former  years,  contrary  to  the  true  meaning 
and  intent  of  the  said  statute ;  be  it  there- 
fore enacted,  by  this  present  parliament, 
that  all  leases  hereafter  to  be  made  by  any 
of  the  said  ecclesiastical,  spiritual,  or  colle- 
giate persons,  or  others,  of  any  their  said 
ecclesiastical,  spiritual,  or  collegiate  lands, 
tenements,  or  hereditaments,  where^  any 
fomuT  lease  for  years  is  in  being,  not  to 
be  expired,  surrendered,  or  ended  within  tkree 
years  next  after  the  making  qfany  such  mw 
tease,  shall  be  void,  frustrate,  and  qf  none 
eject,  any  law,  usage,  or  custom  to  the 
contrary  notwithstanding." 

(rf)  Carter,  9. 

This  case,  as  Tindal,  C.  J.  observes 
in  his  judgment,  is  much  more  accurately 
reported  in  a  collection  of  Reports  of  the 
Judgments  of  Bridgman,  C.  J.,  by  Bannister, 
published  in  1823. 
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Com.  Pkat.    BoiTendered,  or  ended,  within  three  years  next  after  the  making  of  any  aoch 

^T"^         ^^^  lease,  shall  be  yoid."     And  in  the  same  case,  BridgmoM,  C.  J.,  said.  "I 

V.  do  hold  that  this  is  a  lease  in  reversion,  and  not  warranted  by  deemo  fmrto 

Blombbro.  of  the  qneen.  Now  the  statute  of  the  14th  of  the  queen,  prohibitiiig  leases 
to  be  made  in  reversion,  whether  or  not  this  be  a  concurrent  lease,  or  a 
future  mterest  this  is  all  one;  But  I  shall  tell  you  wherein  I  differ  from  mj 
brother,  that  hath  held  the  same  opinion  with  me.  I  do  hold  that  if  a  ka$e 
be  not  made  according  to  the  proviso  of  the  14th.  it  CbJIs  back  into  the  13th, 
and  if  it  be  within  the  13th,  it  falls  under  the  18th.  The  words  in  the  statute 
of  dechno  quarto  are  not  that  no  lease  shall  be  permitted  to  be  made,  but  do 
lease  shall  be  permitted  to  be  made  by  virtue  of  this  act :  so  that  this  act 
leaves  us  where  we  were  before ;  but  if  it  be  not  within  deoMto  quarto,  ve 
are  not  left  at  common  law,  but  are  within  decimo  tertio.  My  brother  holda 
that  all  leases  that  are  not  vdthin  decimo  quarto,  aie  in  deeimo  octavo  of  the 
queen.  I  think  so ;  and  this  is  the  true  reason  of  Cnme's  caee  (a).  My 
brother  holds,  the  proviso  in  decimo  quarto  makes  the  lease  void,  whereas  it  is 
no  lease  shall  be  permitted  to  be  made  by  virtue  of  this  act.  These  things  in 
the  first  point  are  to  be  considered.  It  being  in  a  corporation,  and  let  for 
forty  years,  to  begin  presently,  there  being  a  lease  in  being  f<Mr  seventeea 
years.  The  1st  of  EUxabeth  comes  not  to  our  case.  These  acts  then  aie  the 
Idth,  the  14th,  and  the  18th ;  so  that  if  it  comes  out  of  compass  of  the  13th 
or  18th,  then  all  rests  on  the  14th.  Yet,  by  the  way,  it  must  be  agreed  tfast 
a  concurrent  lease  is  not  prohibited  by  the  statute  of  decimo  tertio,  Th^  . 
statute  of  decimo  quarto  was  made  for  that  very  purpose,  for  else  why  should  ; 
the  14th  prohibit  reversions.  The  14th  recites  out  of  the  13th,  and  enacts  | 
that  that  branch  shall  not  extend  to  houses  within  cities;  and  the  words  <^  the 
provisos  are  both  qualifying  clauses,  and  both  have  the  same  force.  Let  i^ 
observe  the  intent  of  the  act.  I  differ  from  all  in  this.  I  think  that  this  act 
of  decimo  quarto  was  not  intended  for  the  benefit  of  the  church,  hut  far  the 
benefit  of  the  tenants."  According  to  the  doctrine  in  this  case,  the  presest 
lease  would  be  valid ;  and  in  BaUy  v.  Man  (b),  where  a  lease  was  held  void, 
because  it  began  at  a  future  day.  Hale,  C.  J.,  also  seems  to  have  considered 
that  such  a  lease  as  the  present  would  have  been  good.  He  says,  "  Supposnf 
two  years  of  a  former  lease,  a  new  lease  to  begin  presently,  is  no  lease  i& 
reversion,  nor  any  lease  void  by  14  Eliz.  c.  11."  These  are  direct  anthorities 
to  shew  that  this  lease  is  not  void.  It  might  be  farther  insisted,  if  it  were 
necessary,  that  this  is  not  a  lease  in  reversion  at  all,  within  the  19th  sec.  of 
the  14  Eliz.  c.  11,  but  a  concurrent  lease,  and  there  are  several  authorities  to 
warrant  that  construction. 

Stephen,  Serjt.,  coii/rd.^^Thi8  is  a  lease  in  reversion,  and  is  void  by  force  <^ 
the  proviso  in  the  19th  section  of  the  14th  Eliz.  c.  11.  The  proviso  dedares, 
"  that  no  lease  shall  be  permitted  to  be  made  by  force  of  this  act,  ts  reversicm.*' 
The  13  Eliz.  c.  10,  does  not  affect  the  lease  one  way  or  the  other ;  but  if  the 
I4th  Eliz.  c.  11,  be  read  alone,  the  plain  construction  of  it  is,  that  this  is  a 
lease  in  reversion  made  under  that  statute.     And  this  has  always  been  the 

(a)  Hobart,  269.  (6)  S  Keble,  103,  S.  C.  Bofig  r,  JUmrnda^, 

2  Levins,  61.  S.  C,  Bayig  v.  JUMrin,  1  Vt2- 
tris,  244. 


Blombero. 
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way  in  which  this  queition  has  been  oonsidered.  Bac,  Ahr,  tit.  Leases,  Com.  PUat, 
rule  3.  Hwnt  v.  Singleton  (c),  which  is  there  cited,  was  a  case  of  trespass,  y^^^ 
"  and  upon  special  rerdict,  it  was  found  that  the  Dean  and  Chapter  of  St.  ^  v^ 
PnTt  made  a  lease  for  forty  years  of  a  house  in  London,  to  begin  presently, 
there  hang  then  ten  years  of  a  former  lease  to  a  stranger  to  come ;  and  the 
Coort  held  this  second  lease  merely  void  by  13  £liz.  c.  10,  and  not  warranted 
by  HEliz.  c.  11,  which  makes  good  leases  of  houses  in  market-towns  for 
forty  years,  so  they  be  not  made  in  reversion ;  and  this  lease,  though  it  be 
made  to  be^  presently,  yet,  there  being  another  lease  in  esse,  is  a  lease  in 
rerersion  for  so  much  as  remains  of  the  former  lease."  And  the  majority  of 
the  judges  in  Bailey  v.  Man  (d),  and  The  Dean  and  Chapter  of  Westminster*^ 
case(«),  laid  down  the  same  doctrine.  The  proviso  in  the  14  EHiz.  c.  11, 
extends  to  all  leases  in  reversion.  There  are  two  kinds  of  reversion:  one 
where  the  habendum  commences  at  a  future  day ;  another  where  the  lease 
commences  presently,  but  where  there  is  another  lease  already  in  exist- 
ence. That  a  concurrent  lease  is  properly  a  lease  in  reversion  appears  in 
the  cases  which  have  been  already  cited.  It  has  never  been  held  that  con- 
corrent  leases  are  good  under  the  14  Bliz.  c.  1 1 ;  and  the  reasoning  in 
Fos  V.  Collier  (f),  where  it  was  decided  that  concurrent  leases,  made 
imder  the  1st  Eliz.  c.  19,  are  good,  does  not  apply.  If  the  argument  on 
the  other  side  can  be  maintained,  the  proviso  in  the  14  Eliz.  c.  11,  will 
have  no  effect  whatever,  because  it  would  be  difficult  to  find  what  leases 
could  be  made  by  force  of  the  act.  In  Crane  v.  Tajflor  (g),  which  was  an 
action  of  covenant  against  certain  ecclesiastical  persons  for  not  making  a  lease, 
it  is  aaid,  concerning  these  statutes,  "for  though  the  13  Eliz.  c.  10,  be 
general  against  all  leases  and  grants  other  than  for  twenty-one  years,  and 
three  lives  of  all  the  possessions  of  deans  and  chapters,  yet  there  is  a  statute 
of  14  Eliz.  c.  11,  which  is  shuffled  into  an  act  of  continuance  of  statutes,  that 
enacts  that  that  stat.,  13  Eliz.,  shall  not  extend  to  any  houses  in  cities  or 
towns,  &c.,  but  that  the  same  may  be  granted,  demised,  or  assured,  as  they 
might  lawfully  have  been  before,  and  as  if  that  statute  had  not  been  made; 
90  that  statute  sets  all  loose  touchmg  such  houses  in  cities,  as  against  the  stat. 
of  13  Eliz.;  and,  therefore,  that  statute  of  14  Eliz.  c.  11,  makes  a  new  law  q{ 
itself  for  them,  that  no  lease  shall  be  made  of  them  in  reversion,  which  was 
not  restrained  by  the  13  Eliz.  as  appears  by  the  stat.  of  18  Eliz.,  which  pro- 
Tides  for  that  mischief  as  not  provided  for  before.'*  But  if  it  should  be  esta- 
blished that  a  concurrent  lease  might  be  nuide,  then  this  is  not  a  concurrent 
lease,  but  a  lease  in  reversion,  in  the  strictest  sense.  It  is  to  take  effect  at 
the  determination  of  the  former  lease.  The  only  distinction  between  concur- 
rent leases  and  leases  in  reversion,  is  the  doctrine  of  estoppel  between  the 
lesfior  and  leasee.  WHson  v.  Sewell(h),  Co.  Lit.  352  b.;  Rector  of  Ch^ 
^ton'n  case  (t).  In  this  case  there  ia  nothing  to  estop  the  party,  and  in 
this  view  of  the  case,  it  clearly  appears  to  be  a  lease  in  reversion,  and  not  a 
concoxrent  lease.  The  18  Eliz.  c.  11,  must  be  considered  as  qualifying  the 
14  Eliz.  c.  11,  as  well  as  the  13  Eliz.  c.  10,  because,  as  it  has  been  observed 
in  several  of  the  cases  cited,  all  these  statutes  were  made  in  pari  nuUerid. 

(c)  Cr.  EUa.  664.  (/)  Mooie,  107. 

(rf)  3  Keble,  103,  8.  C. ;  2  Uvinr,  61 ;  (g)  Hobart,  269. 

lVentn8,244.  (A)   2  W.  Black.  626. 

(«}    Carter,  9.  (t)    1  Rep.  156  a. 
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Com.  Pleat.         Maule,  in  reply. — It  clearly  appears  npon  the  face  of  this  lease,  that  this  is 

^J^^jj       not  a  lease  in  reversion,  but  a  concurrent  lease.     The  doctrine  of  estoppel  has 

V.  no  application  to  the  present  case.    The  14  Eliz.  ell,  must  be  read  with 

Blombebo.    refierence  to  the  13  Eliz.  c.  10;  if  the  latter  had  not  been  in  ezistenoe.  then 

the  14th  Eliz.  would  have  been  unnecessary.     At  all  events,  the  effect  of  the 

nineteenth  section  of  the  14th  Eliz.  is  not  to  make  a  lease  in  reversion  void. 

Hunt  V.  Singleton  (k),  and  Crane  v.  Taylor  (/),  are  both  distinguishable  from 

the  present  case. 

Cur.  adv.  vmU. 

TiNDAL,  C.  J. — As  the  question  which  has  been  sent  for  our  consideration, 
by  his  honour  the  vice-chancellor,  has  been  long  considered  as  vetata  quegtio 
in  the  law ;  it  may  be  more  satisfactory  that  we  should  explsun  the  grounds 
upon  which  our  certificate  in  answer  to  that  question  is  founded.  Tbe  case 
states  a  lease  by  a  vicar  for  twenty-one  years  from  its  date,  made  at  the  time 
when  a  former  lease  for  forty  years  of  the  same  premises  was  still  in  bong, 
but  was  within  three  years  of  its  expiration.  The  subject-matter  of  the  lease 
consists  of  certain  messuages  in  the  city  of  London,  of  which  the  capital 
messuage  or  dwelling-house,  used  for  the  habitation  of  the  vicar,  forms  no 
part,  and  the  ground  demised  is  of  less  extent  than  ten  acres,  so  that  the 
subject-matter  of  the  demise  clearly  falls  within  the  statute  14  Eliz.  c.  11. 
8.  17;  and  the  question  is,  whether  such  lease  is  void  under  any  of  the 
restraining  acts  of  Eliz.  There  are  three  statutes,  and  three  only,  which  it 
will  be  necessary  to  consider  as  bearing  on  the  present  question,  viz.»  the  IS 
Eliz.  c.  10,  the  14  Eliz.  a  11,  ss.  17  &  19,  and  the  18  Eliz.  c.  11,  s.  2.  (»). 
Now  the  lease  in  question  cannot  be  held  to  be  made  void,  either  by  die  first 
or  last  of  the  above-mentioned  statutes.  Not  by  the  first,  because  it  is  a 
lease  for  twenty-one  years  only  from  the  date,  and  complies  with  all  the  other 
requisites  of  that  restraining  act.  It  is,  indeed,  a  lease  in  reversion ;  but 
there  is  nothing  in  that  act  to  make  leases  in  reversion  void ;  and  although 
the  act  lastly  above  named,  the  18  Eliz.  c.  11,  s.  2,  after  pointing  out  the 
mischief  of  granting  leases  authorised  by  the  former  statutes  in  reversion, 
declares  the  same  to  be  void ;  yet,  in  its  terms,  it  only  comprehends  those 
leases  in  reversion  which  are  made  when  the  former  lease  for  years  is  in  being, 
not  to  be  expired  or  ended  within  three  years  next  after  the  making  of  any 
such  new  lease.  But  as  the  lease  in  question  is  made  when  the  former  lease 
for  forty  years  was  within  two  years  of  its  expiration,  by  efflux  of  time,  it  b 
not  a  lease  in  reversion  made  void  by  the  operative  words  of  that  statute. 
So  far,  therefore,  as  relates  to  the  first  or  last  of  the  statutes  above  referred  to, 
this  lease  does  not  become  void  by  either ;  that  is,  neither  of  those  statutes 
seems  to  us  to  apply  to  the  case.  It  only  remains,  therefore,  to  consider 
whether  in  the  statute  14th  of  Eliz.  c.  11,  there  is  any  enactment  which 
avoids  this  lease ;  and,  indeed,  the  argument  on  the  part  of  the  defiendant 
has  been  put  entirely  on  that  statute,  it  being  contended  that  the  cases  of 
leases  of  houses  in  cities,  of  the  description  therein  contained,  are  taken  en- 
tirely out  of  the  first  restraining  statute,  and  are  made  subject  to  a  new 
law  created  by  the  statute  of  the  14  Eliz. ;  and  that,  as  the  19th  section 

(k)  Cro.  EUz.  546.  (m)  See  tbese  statutes,  ante,  page  255. 

(/)    Hobart,269. 


MICHAELMAS  TERM,  1836.  261 

eaacts,  that  no  lease  shall  be  permitted  to  be  made  by  force  of  this  act  in    Com.  Pleat. 
reversion,  so  the  present  lease,  being  a  lease  in  reversion  of  booses  described       Vjtiak 
in  the  act,  is  void  by  the  necessary  construction  of  the  statute.    The  first  ob-  9. 

servation  that  arises  on  the  stat.  14  Eliz.  is,  that  it  does  not  contain  within     ^'•o****** 
it,  from  beginning  to  end,  any  terms  importing  the  avoidance  of  any  lease 
whatever ;  on  the  contrary,  it  is  a  statute  which  excepts  from  the  operation  of 
the  former  avoiding  statute,  leases  of  property  therein  described.     It  enacts, 
m  sec.  17,  that  the  branch  of  the  former  statute,  nor  any  thing  therein  con- 
tained, shall  extend  to  any  houses,  &c.  (therein  described),  but  that  the  same 
may  be  demised  as  by  the  laws  of  this  realm,  and  the  statutes  of  the  coUeges, 
&c.,  they  lawfully  might  have  been  before  the  making  of  the  said  statute,  or 
lawfully  might  if  the  said  statute  were  not.     No  words  can  be  more  large  and 
explicit  to  exempt  such  leases  from  the  whole  of  the  effect  of  the  restraining 
Stat.  13  Eliz.;  and  although  the  19th  sec.  goes  on  to  enact  that  no  lease 
shall  be  permitted  to  be  made  by  force  of  this  act  in  reversion,  there  are  no 
words  added  to  declare  leases,  made  contrary  to  such  permission,  void ;  and 
taking  this  stat.  alone  and  by  itself,  it  would  be  a  much  stronger  construction 
than  we  feel  ourselves  warranted  to  put  upon  it,  to  hold  that  such  words  can 
defeat  and  avoid  an  estate,  when  they  may  be  fuUy  satisfied  by  allowing  them 
to  give  a  right  of  action  to  the  successor.     But,  in  truth,  this  stat.  is  not  to 
be  construed  alone,  but  with  reference  to  the  stat.  13  Eliz..  and  the  succeed- 
ing stat.  18  Eliz.  c.  11 ;  for  not  only  are  all  the  acts  made  in  pari  materid, 
bat  the  14th  Eliz.  c.  11,  is  expressly  entitled  An  act  for  the  continuation,  ex- 
planation, perfecting,  and  enlarging  of  (amongst  others)  the  former  statute ; 
and  the  18th  Eliz.  c.  11,  is  entitled  An  act  for  the  explanation  of  the  statutes 
against  defeating  of  dilapidations,  &c.    The  three  statutes,  therefore,  are  to 
be  read  together,  as  forming  one  law  on  the  same  subject-matter,  and  it  may, 
therefore,  be  well  held  that  where  leases  of  houses,  &c.,  which  are  exempted 
out  of  the  13th  Eliz.  by  the  next  stat  the  14th,  do  not  observe  the  provisions 
of  the  latter  statute,  they  fall  within  the  general  enactments  of  the  1st  stat.  and  . 
are  made  void  thereby ;  in  other  words,  a  lease  not  warranted  by  the  14th 
Eliz.  remains  restrained  by  the  13th  Eliz.,  which  makes  leases  against  that 
act  void.     Bat  the  lease  in  question,  considered  as  a  lease  in  reversion,  is  not, 
as  is  above  stated,  void  by  the  ISth  Eliz.,  and  is  expressly  sanctioned  by  the 
18th.    No  decided  case  has  been  brought  before  us,  by  the  authority  of  which 
the  present  lease  is  to  be  declared  void.     In  the  case  of  Bailey  v  Murin  (n), 
the  lease  was  clearly  void,  under  the  stat.  13  Eliz.,  being  a  lease  to  begin  at  a 
future  day,  and  not  from  the  time  of  granting  the  lease ;  and,  in  that  case. 
Hale,  C.  J.,  appears  to  have  thought  the  lease  would  have  been  good  if  it  had 
been  to  commence  presently,  there  being  less  than  three  years  to  come  of  the 
former  lease.     In  Hunt  v.  Singleton,  (Cro.  Gliz.  564),  the  lease  of  a  house 
for  forty  years,  by  the  Dean  and  Chapter  of  St.  PauTs,  was  held  not  war- 
ranted by  the  14th  Eliz.,  there  being  at  the  time  of  granting  the  lease  ten 
years  unexpired  of  the  former  lease.     The  case  of  The  Dean  and  Chapter  of 
Westminster  (Carter's  Rep.  9),  decides  that  the  lease  in  reversion  of  a  house 
in  the  city  of  Westminster  for  forty  years,  by  the  Dean  and  Chapter  of  West^ 
minster,  was  void,  there  being,  at  the  time  of  granting  the  lease,  seventeen  years 
unexpired  of  the  former  lease :  and  in  this  latter  case,  the  judgment  of  C.J. 

(»)  1  Yestria,  244,  S.  C. ;  3  Keble,  193 ;  2  Levinx,  61. 
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VlVIAW 

V. 

Blombeho. 


Cofih.  PkMi.  Bridgnum  is  strong,  to  shew  that  a  lease,  made  under  the  circomstaxioes  of 
the  present,  would  be  held  good.  (See  the  jadgment  more  at  Uirge  in  Bridge 
man's  Judgments,  122,  (o)  ;)  and  the  case  of  Crane  v.  Taylor,  Hob.  Rep.  269, 
does  not  afford  an  authority  that  a  lease  for  twenty-one  years  in  reTeraioD. 
there  being  only  two  years  to  come  of  the  exbting  lease,  would  be  void ; 
it  is  an  authority  for  no  more  than  that  a  covenant  to  make  a  lease  is  not  void 
under  the  stat.  18  Eliz.,  being  made  concerning  a  house  in  Xoiidloii.  Upon 
the  whole,  therefore,  we  think  this  lease  is  not  yoid,  and  send  our  certificate 
accordingly  to  the  vice-chancellor. 

The  following  certificate  was  sent : — "  We  have  heard  this  case  argued  bjr 
counsel,  and  are  of  opinion  that  the  lease  therein  mentioned,  of  the  S^ 
of  October,  1830,  is  a  valid  and  effectual  lease,  and  binding  upon  the  suc- 
cessor of  the  said  Wittiam  Hobnea,  in  the  said  vicarage,  for  the  remainder 
of  the  said  term  of  twenty-one  years,  expressed  to  be  thereby  granted. 

•'  N.  C.  TiNDAI.. 

"  6.  Gasblbk, 
'•  J.  A.  PxaK, 
••  J.  Vauohan." 

(o)  Reports  of  Bridpnan't  JudgmeDtt,  by  BaDnister,  published  ia  1 823. 


Nov.  14. 

A  copy  of  a 
writ  of  etpias 
wsR  nerved, 
without  the 
requiiiite  in. 
dorsement  of 
the  amount  of 
the  debt ;  and, 
after  a  bail, 
bond  was 
given,  a  sum. 
monswasuken 
out  to  set  aiiide 
the  bail.bond 
for  irregalrity, 
and  a  judge 
made  an  order 
aeoordingly. 
Held^  that  the 
summons 
ought  to  hsTa 
been  to  set 
aside  the  copy 
of  the  capias 
and  subsequent 
proceedings ; 
and  the  judge*s 
order  was, 
consequently, 
discharged. 


Yeates  r.  Chapman. 

ARCHBOLD  obtained  a  rule  nm  to  set  aside  two  orders  made  by  a  judge 
at  chambers,  under  the  following  circumstances: — On  the  9Ui  of  Septem- 
ber, a  summons  was  taken  out  by  the  defendant,  calling  on  the  plaintiff  to  shew 
cause  why  the  bail-bond  should  not  be  set  aside  for  irregularity;  but  no  judge 
being  then  in  town,  on  the  20th  of  September  another  summons  was  obtained, 
caUing  on  the  plaintiff  to  shew  cause  why  all  the  proceedings  on  the  bail-bond, 
which  had,  in  the  mean  time  been  assigned,  should  not  be  set  aside  for  irre- 
gularity. The  parties  attended  before  a  judge,  upon  this  summons;  and  the 
iregularity  complained  of  was,  that  the  copy  of  the  writ  of  capias,  served  apon 
the  defendant  when  he  was  arrested,  was  not  indorsed  with  the  amount  of  the 
debt  and  costs,  in  pursuance  of  stat.  2  W.  4,  c.  39,  sec.  4;  and  it  was  also 
stated,  by  affidavit,  that  the  assignment  of  the  bail-bond  had  been  taken  by  the 
plaintiff,  after  a  promise  made  to  the  defendant  to  adjourn  the  hearing  of  the 
smnmons  from  the  8th,  to  the  20th  of  September.  The  learned  judge  dioe- 
ttpon  made  the  two  orders  in  question — one,  that  the  bail-bond  should  be  de- 
livered up  to  be  cancelled;  the  other,  that  the  proceedings  subsequently  taken 
upon  it,  should  be  set  aside. 

It  was  objected,  that  the  application  ought  to  have  been,  to  set  aside  the 
capias,  and  not  the  bail-bond,  for  irregularity. 

Ball  shewed  cause,  upon  an  affidavit,  which  satisfied  the  Court  that  the 
proceedings  on  the  bail-bond  had  been  taken,  contrary  to  good  faitii.  As  to 
the  other  objection,  by  2  W.  4,  c.  39,  sec.  4,  the  amount  of  the  debt  and 
costs  ought  to  have  been  stated  on  the  copy  of  the  capias;  and,  inasmuch 
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as  the  copy  was  irregular,  it  was  competent  for  the  defendant  to  object  that    Com.  Pleat. 
the  bail-bond,  which  was  founded  upon  the  capias,  was  irregular  also.  ^^^^ 

V. 

Archbold,  amtrh. — ^The  plaintiff  admits  that  the  copy  of  the  capias  was  irre*  Chafmak* 
gular,  for  want  of  the  indorsement;  but  the  defendant  ought  to  have  applied 
at  chambers  to  set  aside  the  copy  of  the  process,  and  not  the  bail-bond,  for 
irregularity.  By  R.  Mich.  T.  3  W.  4,  10,  it  is  ordered,  "  If  the  plaintiff,  or 
his  attorney,  shall  omit  to  insert  in,  or  indorse  on,  any  writ,  or  copy  thereof, 
any  of  the  matters  required  by  the  said  act  to  be  by  him  inserted  therein,  or 
indorsed  thereon,  such  writ,  or  copy  thereof,  shall  not,  on  that  account,  be 
held  void,  but  may  be  set  aside  as  irregular,  upon  application  to  be  made  to  the 
Court  out  of  whieh  the  same  shall  issue,  or  to  any  judge."  Here  the  writ 
was  properly  indorsed,  and  it  was  the  copy  which  was  irregular.  In  Haskar 
V.  JarmmMe{a)t  where  the  writ  was  irregular,  but  the  service  was  regular,  and 
the  defendant  moved  to  set  aside  the  service  for  irregularity,  the  Court  dis- 
charged the  rule,  saying,  **  You  might  have  moved  to  set  aside  the  writ  and 
the  service.  We  cannot  say  that  the  proceedings  are  more  irregular  than  you 
state  them  to  be."     Smith  v.  Clarke (p). 

TiNDAL,  C.  J. — This  is  a  motion,  made  by  the  plaintiff,  to  set  aside  two 
orders,  which  have  been  made  at  chambers;  and  the  question  is,  whether  the 
rule  shall  be  made  absolute  as  to  both  or  either  of  them.  As  to  the  order, 
that  the  proceedings  on  the  bail-bond  should  be  set  aside,  the  rule  must  be 
discharged,  with  costs,  because  the  proceedings  were  taken  in  breach  of  an 
engagement  to  suspend  them. 

As  to  the  other  point,  it  appears  that  the  summons  was  taken  out  to  set 
aside  the  bail-bond  for  irregularity;  but  there  was  no  irregularity  in  the  bail- 
bond  itself;  the  only  objection  was,  that  there  was  no  indorsement  on  the  copy 
of  the  writ  of  capias,  which  made  it  irregular,  and  not  void,  according  to  the 
rule  Mich.  T.  3  W.  4,  10.  The  proper  summons  would  have  been,  to  set 
aside  the  copy  of  the  writ  of  capias  and  the  subsequent  proceedings.  The 
rule  to  set  aside  that  order  must,  therefore,  be  made  absolute,  the  defendant 
being  allowed  six  days  to  put  in  bail  to  the  action. 

Gasblsb,  J.,  concurred. 

Vauohan,  J. — ^The  proper  proceeding  would  have  been  to  apply  to  set 
aside  the  copy  of  the  writ  and  the  subsequent  proceeding^. 

BosANQUBT,  J. — ^The  only  doubt  I  felt  was,  whether,  as  there  had  been  no 
service  of  a  true  copy  of  the  capias,  the  bail-bond  was  not  void  ;  just  as  if  a  bail- 
bond  is  given  upon  an  insufficient  affidavit  to  hold  to  bail.  But  the  rule  of 
court  expressly  says,  that  the  omission  only  makes  the  process  irregular,  but 
not  void;  and,  as  this  copy  has  not  been  set  aside  for  irregularity,  it  stands 
good. 

Rule  accordingly. 

(a)  1  Cr.  ft  J.  408.  (6)  2  Dow.  P.  C.  218. 
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Nov.  15. 

A  defendant 
is  not  entitled 
to  A  paitlculi  r 
of  demand,  on 
A  count  on  a 
bill  of  ex. 
cliange. 


Brookes  r.  Farlar. 

TN  debt,  by  the  drawee  of  a  bill  of  exchan^  against  the  drawer,  the  dedan- 
tion  contained  a  count  on  the  bill,  with  counts  for  money  paid,  and  on  an 
account  stated;  and  the  plaintiff  delivered  particulars  of  demand,  by  which  it 
appeared  that  he  claimed  94/.,  "  being  part  of  the  consideration  on  the  bill  of 
exchange."  The  plaintiff  afterwards  amended  the  declaration  by  striking 
out  the  two  last  counts,  and  the  defendant  applied  without  success  to  a  judge 
at  chambers  for  further  particulars. 

Bompas,  Seijt.,  obtained  a  rule  nisi  for  further  particulars,  upon  an  affidavit 
which  stated  that  a  tender  had  been  made  of  a  larger  sum  than  was  due  on 
the  bill  of  exchange ;  ^d  that  the  plaintiff  had  neglected  to  ddiver  any  in- 
voices  with  the  goods,  in  payment  of  which  the  bill  had  been  given. 

Stephen,  Scijt.,  shewed  cause,  on  an  affidavit  which  contradicted  Ae  state- 
ments made  by  the  defendant,  and  cited  Cooper  v.  Amoa  (a),  and  SndBg  v. 
Chennela  (b). 

Bompas,  Seijt.,  contended  that  it  was  apparent  the  plaintiff  was  swing  npoa 
the  consideration  for  which  the  bill  had  been  given,  and  not  on  the  bill  itsdf ; 
and  that  in  such  a  case  the  defendatit  was  entitled  to  have  a  particular  c^  tiie 
demand,  to  enable  him  to  make  a  tender,  or  to  pay  money  into  Court. 

TiNDAL,  C.  J.— This  rule  would  not  have  been  granted,  if  we  had  fawwii 
the  state  of  the  record.  Where  the  plaintiff  declares  only  on  a  count  for  a 
bill  of  exchange,  it  is  only  on  very  strong  grounds  that  the  defendant  » 
entitled  to  a  bill  of  particulars  at  all.  Here  it  appears  that  the  defendant 
knows,  within  one  or  two  pounds,  what  the  plaintiff's  demand  is.  This  is 
certainly  a  case  in  which  we  cannot  interfere. 

Gasblbb,  J.,  Vaughan,  J.,  and  Bosanquet,  J.,  concurred. 

Rule  discharged,  with  cost*. 


(a)  2  Car.  ft  P.  267. 


(6)  5  Dow.  P.  C.  80. 


Kov.  21. 

The  wamnt  of 
attornej  in 
a  recoTeiy  can- 
not be  amend  • 
ed,  even  to  the 
extrnt  of  uaos« 
posing  the 
names  of  the 
vouchee. 


Lamont  Vouchee. 

^CRIVEN,  Serjt..  moved  to  amend  a  recovery.  The  vouchee's  name  » 
Robert  WUliam  Alexander  Lamont;  but  he  was  named,  in  aU  tiie  proceed- 
ings, as  WUliam  Robert  Alexander  Lamont,  by  which  name  he  had  executed 
the  warrant  of  attorney,  and  tiie  deed  to  lead  the  uses  of  tiie  recoTtfV. 
[Tindal,  C.  J.— As  he  has  executed  the  deed  in  the  name  by  which  he  a 
described,  would  he  not  be  estopped  tiiereby?]    The  purchaser  wiH  not  be 
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s&tisfied  unless  the  names  are  transposed  according  to  the  fiact ;   and  as  the    Com.  PUat. 
vouchee  lives  in  the  Wtti  Indies,  great  delay  will  be  avoided  if  the  amendment      ^  ^^""^ 
B  allowed.  Vouchee. 

TiNDAL,  C.  J. — ^The  vouchee  is  not  dead,  and  you  can  easily  take  proceed- 
ings under  the  new  statute.  The  difficulty  is  as  to  the  amendment  of  the 
warrant  of  attorney.  There  are  cases  which  shew  that  the  Court  will  not 
meddle  with  that  (a).  If  you  can  find  any  authority  to  support  your  appli- 
cation, you  may  mention  the  matter  again. 

Gasslxb,  J.,  Vauohan,  J.,  and  Bosanqubt,  J.,  concurred, 
(o)  See  Addit,  dem.  Power,  vouchee,  7  Biog.  456. 


Gale  r.  VVinkes.  jviw.  ai. 

j^HCHBOLD  obtained  a  rule  nisi  to  set  aside  a  judge's  order  for  a  dis-  Whero^a  juda« 

tringas,  and  also  the  distringas  which  had  been  issued,  for  irregularity.     It  had  ordered  a 

appeared  that  the  distringas  had  been  granted  by  a  judge  at  chambers,  upon  f|Jf  *g  u^^n^ 

an  affidavit  that,  on  the  ISth  of  October,  the  plaintifif's  attorney  went  to  the  affidavit,  which 

defendant's  house  to  serve  a  copy  of  the  writ  of  summons,  but  the  defendant  jjju,  ^j* "ne^* 

was  not  at  home ;  that  he  thereupon  left  a  note  with  a  female  at  the  house,  appointment  to 

thereby  informing  the  defendant  of  the  purport  of  the  visit,  and  that  if  he  did  not  I^t,^^he*""' 

call  on  the  plaintiff's  attomies  before  two  o'clock  on  the  following  Saturday,  the  Court  refuted 

writer  would  call  again  on  the  evening  of  that  day,  at  nine  o'clock ;  that  the  ^f^er  it  was   * 

defendant,  not  having  called  at  the  time  appointed,  another  application  was  executed ;  the 

1  ,  .    •  ,      r.         >  .       *^       .         •  1     1        t       ^i_    r       1     defendant  noi 

made  at  his  house  on  the  Saturday  evenmg,  at  nme  o  clock,  when  the  female  having  iwoni 

stated  that  she  had  delivered  the  note  to  the  defendant,  but  that  he  was  not  iewiJt  nodceof 

then  at  home,  nor  had  he  left  any  message.     A  copy  of  the  writ  of  summons  the  appoint- 

was  then  left.     Two  objections  were  made :    first,  that  the  learned  judge  "*°*'  , 

ought  not  to  have  granted  the  distringas  until  three  calls  and  two  appoint-  tringan,  not  inl 

meats  had  been  made :  secondly,  that  the  writ  of  distringas  under  which  the  ^^omd  with  the 

sheriff  had  levied  on  the  defendant's  goods,  was  not  indorsed  with  the  amount  debt  and  coati, 

of  the  debt  and  costs,  in  pursuance  of  R.  HU.  T.  2  Wm.  4,  II.,  and  R.  Mich.  "  irregular. 

T.  3,  Wm.  4,  v.,  and  was  therefore  irregular. 

WUde,  Serjt.,  shewed  cause.— By  9  Wm.  4,  c.  39,  sec.  2,  if  it  shall  be 
made  appear  by  affidavit,] "  to  the  satisfeustion  of  a  judge,"  that  a  defendant 
cannot  be  compelled  to  appear  without  some  more  efficacious  process,  then 
the  judge  may  order  a  distringas  to  issue ;  and  although  it  has  been  usual  to 
require  that  three  calls  and  two  appointments  should  be  made,  there  is  nothing 
to  prevent  a  judge  from  exercising  his  discretion  upon  that  subject.  The 
defendant  does  not  now  swear  that  he  did  not  receive  the  note,  or  the  copy 
of  the  writ  of  summons.  It  is  not  necessary  to  make  three  calls,  if  it  can  \j/d 
made  manifest  to  the  Court  that  the  defendant  b  keeping  out  of  the  way  (a). 
[Tindal,  C.  J. — Or  suppose  the  party  were  seen  to  take  his  goods  away,  to 

(a)  See  the  cases  collected,  Tidd*t  New  Practice,  76,  note  c. 

VOL.  U.  T 


126ft  TERM  REPORTS  m  tbb  COMMON  PLEAS. 

Cam.  Pfeai.    avoid  the  levy  under  the  distringas  ?]     In  all  sudi  cases,  the  Court  or  a  jadge 

^^T^^^        will  exercise  their  discretion.     The  facts  of  this  case  aflbrded  primd  fade  eri- 

V.  dence  that  the  defendant  was  keeping  out  of  the  way.     Secondly,  the  rales 

WiNKEs.      Y^hich  have  been  referred  to,  only  apply  to  cases  where  the  writ  of  distringas 

is  the  original  process.     Here  the  defendant  had  notice  of  the  amount  of  the 

debt  and  costs,  on  the  copy  of  the  writ  of  summons. 

Archbold,  contrcL, — ^The  learned  judge  would  not  have  granted  this  dis- 
tringas, if  some  imposition  had  not  been  practised  upon  him  at  chambers. 
IBosanquet,  J. — ^The  judges  read  the  affidavits.  Tindal,  C.  J. — Suppose  the 
order  had  been  inadvertently  made,  should  you  not  shew  that  you  did  not 
receive  notice  of  the  appointment  ?]  At  all  events,  the  indorsement  was  ne- 
cessary on  the  back  of  the  distringas. 

TiNDAL,  C.  J. — This  rule  must  be  made  absolute,  so  far  as  it  relates  to  the 
writ  of  distringas,  on  the  ground  that  no  indorsement  was  made  of  the  amount 
of  the  debt  and  costs.  As  to  the  other  part  of  the  rule,  I  am  not  satisfied  we 
ought  to  set  aside  the  judge's  order.  The  statute  has  left  the  power  of 
granting  the  writ  of  distringas  to  the  discretion  of  the  Court  or  of  a  judge.  I 
am  far  from  saying,  that  it  is  not  usual  to  require  three  calls  and  two  appoint- 
ments, and  perhaps  I  should  not  have  granted  this  appHcation.  But  the 
question  is,  whether  rebus  sic  stantibus,  there  might  not  have  been  sufficient  to 
satisfy  the  learned  judge  that  the  distringas  ought  to  issue;  and  the  defendant, 
not  having  now  denied  that  he  did  receive  the  letter  which  was  addressed  to 
him,  and  the  copy  of  the  writ  of  summons,  I  think  we  may  refuse  to  grant  the 
former  part  of  this  application,  without  breaking  into  the  estabUshed  mk  of 
practice. 

Gasblbe,  J. — I  am  of  the  same  opinion ;  it  is  said  to  be  a  positive  rule  of 
practice,  not  to  grant  the  distringas  without  three  calls  and  two  appointments, 
but  that  is  not  so.  The  defendant  does  not  state  that  he  did  not  receive  the 
letter,  and  I  think  the  learned  judge  was  justified  in  granting  the  distringas. 

Vauohak,  J. — ^I  am  of  the  same  opinion.  It  is  entirely  in  the  disonetioii 
of  the  Court  or  a  judge  whether  a  distringas  shall  issue.  The  practice  is,  no 
doubt,  as  it  has  been  stated ;  but  it  is  not  an  imperative  rule  to  require  three 
calls  and  two  appointments. 

BosANQUBT,  J. — ^The  Courts  have  required,  as  a  general  rule,  that  three 
calls  and  two  appointments  shall  be  made,  but  their  discretion  is  not  confined 
in  that  respect.  There  were  circumstances  in  this  case  from  which  the  learned 
judge  might  have  considered  it  necessary  to  order  the  distringas,  and  he 
having  exercised  his  discretion,  I  am  of  opinion  that  we  ought  not  to  interfere. 

Rule  absolute  to  set  aside  the  distringas ;  refused  as  to  the  other  part. 
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TaowBR  and  another  v.  Chadwick. 


A  CnON  on  the  case.     The  first  count  of  the  declaration  stated,  that  the  i.  Id  caie  the 
plaintiffs  were  lawfully  possessed  of  a  certain  vault  or  cellar,  situate  in  jJ*{|Igt^e*wM' 
the  city  of  London,  and  used  and  occupied  the  same  in  and  for  the  purpose  of  possesHed  of  a 
carrying  on  their  trade  or  business  of  wine  merchants,  and  that  the  plaintiffs  ][5jl>ijJd  other 
kept  and  had  in  their  said  vault  or  cellar,  divers  large  quantities  of  wine,  to  vault* ,  and  that 
wit,  30,000  bottles  of  wine;  and  divers,  to  wit,  30,000  bottles  of  the  plaintiflfe,  enthlcd'that'hU 
of  great  value,  to  wit,  of  the  value  of  2,000/. ;  that  before  and  at  the  times  jauH  ahould 
of  the  committing  of  the  grievances  by  the  defendant,  as  hereinafter  next-men-   by  the  adjoin- 
tioned,  the  plaintiffs'  said  vault  or  cellar  adjoined  certain  other  vaults,  and  Ijl^j  u***''/'  * "jjj 
certain  walls  there,  and  in  part  rested  upon  and  was  of  right  in  part  supported  enjoyed  ceruin 
by  part  of  the  said  adjoining  vaults  and  of  the  said  walls,  and  the  plaintiffi,.  fSJ™"™"?/?' 
before  and  at  and  during  those  times,  were  of  right  entitled  that  their  said  his  vault ;  but 
vault  or  cellar  should  be  so  supported  in  part  by  the  said  parts  of  the  said  ad-  dant^wrongt"" 
joining  vaults  and  walls,  without  the  hindrance  or  disturbance  of  any  person,   fully  and  inju. 
That  before  and  at  the  times  of  the  committing  the  grievances  hereinafter  Sown'^he^ad- 
mentioned,  there  were  certain  foundations  belonging  to  and  supporting  the  joining  ^*«1|"» 
said  vault  or  cellar  of  the  plaintiffs,  and  that  they,  of  right,  had  enjoyed,  and  unthe  plain- 
still  of  right  ought  to  enjoy,  such  foundations,  and  the  benefit  and  advantage  *  j  ^/'"madc 
thereof  for  the  support  of  their  said  vaiilt  or  cellar,  without  the  hindrance  or  ezcaTationsand 
disturbance  of  any  person ;  yet,  the  defendant,  well  knowing  the  premises,  fo'^Jadoni* 
but  contriving  and  intending  to  injure  the  plaintiffs,  heretofore,  to  wit,  on  the  without  taking 
Ist  October,  1835,  and  on  divers  other  days  and  times  afterwards  and  before  niveau tionsMT' 
the  commencement  of  this  suit,  wrongfully  and  injuriously  took  down,  pulled  prevent  the 
down  and  removed,  and  caused  and  procured  to  be  taken  down  and  removed,  f^om  being 
the  said  vaults  and  walls  so  adjoining  the  said  vault  or  cellar  of  the  plaintiffs,  ^'\^*"^- 
by  which  the  said  last-mentioned  vault  or  cellar,  was  so  in  part  supported,  as  pleading  over, 
aforesud,  without  shoring  up,  propping  up,  or  otherwise  securing  or  taking  ^'^^t^-^'td'a"' 
other  reasonable  and  proper  precautions,  to  support,  or  secure,  or  shore  up  the  dear  and  sub- 
said  vault  or  cellar  of  the  plaintiffs,  so  as  to  prevent  the  same  from  giving  of^ction*»?z.— 
way,  or  being  weakened,  or  damaged,  or  destroyed  on  that  occasion;  and  thatofnegli- 
also,  then  and  there  wrongfully  and  injuriously  dug,  and  made,  and  caused,  {^uneKsTn  di7* 

exercise  of  tlie 
defendant's  rights ;  and  that,  if  the  defendant  meant  to  object,  that  the  plaintiff^s  title  was 
not  alleged  with  sufficient  certainty,  he  ought  to  have  demurred  specially. 

2.  A  second  count  alleged,  that  the  plaintiff  was  possessed  of  a  vault,  and  that  the  defen- 
dant was  about  to  remove  other  vaults  next  adjoining  to  it,  and  that  it  was  the  duty  of  the 
defendant,  to  give  notice  of  such  his  intention;  and  alM>,  to  use  due  care  and  sltilK  and  talce 
reasonable  precautions  in  pulling  down  the  vault ;  and  that  the  defendant  wrongfully  and 
injuriously  pulled  down  the  vault  without  giving  notice,  and  that  he  did  not  use  due  care 
and  skill,  or  take  reasonable  precautions,  but  that  he  pulled  down  the  vault  in  a  careless, 
unskilful,  and  impropNer  manner,  by  reason  whereof,  the  vsuU  of  the  plaintiff*  was  weakened. 
Held,  that  the  allegation  of  want  of  care  and  skill,  shewed  a  breach  of  duty  which  was 
imposed  by  law,  and  that  the  declaration  shewed  a  good  gTound  of  action. 

Whether  the  obligation  to  give  notice  to  the  plaintiff,  resulted  as  an  inference  of  law,  from 
the  mere  juxu  position  of  the  walls Quere, 

3.  A  plea  to  the  first  covnt,  that  the  defendant  wa«  not  bound,  by  law  or  otherwise,  tu  shore 
up  the  plaintiff's  vault,  is  bad;  first,  because  it  traverses  that  which  is  only  the  description 
or  the  means  by  which  the  injury  was  sustained ;  and  secondly,  because  it  raised  an  issue 
in  law. 

4.  Where  the  defendant  is  the  proximate  cause  of  daninge,  it  in  no  r.nswer  to  say,  that  the 
falling  of  certain  timber,  which  was  the  immediate  caune  of  the  damage,  wnn  not  occssioned 
by  any  act  or  neglect  of  the  defendant,  or  by  the  breach  of  any  C\xty  cast  upon  him  by  law. 
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and  procured  to  be  dug  and  made,  divers  excavations  in  the  earth,  near  to  fhe 
said  foundations  of  the  said  vault  or  cellar  of  the  plaintiffs*  and  loosened, 
weakened,  and  distm-bed  such  foundations,  without  taking  due  and  proper  pre- 
cautions to  prevent  the  said  foundations  from  being  weakened,  and  injured, 
and  giving  way ;  and  by  reason  thereof,  the  said  foundations  then  became  and 
were  injured,  loosened,  and  weakened ;  and  the  said  vault  or  ceUar  of  the 
plaintiffs,  became  and  was  greatly  injured  and  weakened;  and  by  reason  of  the 
said  several  premises,  and  also  by  reason  of  certain  timber,  wood,  bricks,  and 
mortar,  and  other  things  afterwards,  to  wit,  on  &c.  fedling  upon  the  said  vault 
or  cellar  of  the  plaintifis,  (and  which  vault  or  cellar,  by  reason  of  the  same 
having  been  so  weakened  and  injured  as  aforesaid,  and  on  no  other  accoont, 
was  then  unable  to  bear  or  resist  the  force,  weight,  and  pressure  of  the  said 
timber,  wood,  bricks,  and  mortar,  and  other  things  as  the  same  otherwise 
might  and  would  have  done,)  the  same  vault  or  cellar  of  the  plaintifis  then, 
to  wit,  on  &c.  gave  vray  and  fell  in,  and  became  and  was  greatly  injured  and 
destroyed,  and  by  reason  of  the  several  premises,  a  great  part,  to  wit,  one-half 
of  the  said  wine  became  wasted,  lost,  spoiled,  and  destroyed,  and  the  residue 
thereof  became,  and  was,  and  still  is  injured,  and  deteriorated  in  value,  and  the 
«aid  bottles  were  damaged  and  destroyed;  and  thereby  also  the  plaintiffs,  from 
thence  hitherto,  lost  and  became  deprived  of  the  use  of  their  said  vault  or 
<;ellar,  and  of  the  profits,  benefits,  and  advantages  which  they  otherwise  might 
•and  would  have  acquired  from  the  possession  and  use  thereof;  and  the  same 
became  of  no  use  or  value  to  the  plainti£b;  and  thereby  the  plaintiffs  were 
greatly  prejudiced  and  injured  in  their  said  trade  and  business,  and  necessarily 
incurred  divers  expenses,  to  wit,  to  the  amount  of  2000/.  in  having  their  said 
Tault  or  cellar  examined  and  surveyed,  and  the  nature  and  extent  of  the  said 
damages,  injuries,  and  losses  ascertained  and  repaired,  and  in  and  about  the 
removal  of  tiie  ruins  of  the  said  vault  or  cellar,  and  of  such  of  the  said  wines 
as  were  not  wholly  lost  and  destroyed,  and  in  and  about  the  removal  of  the 
said  wine,  and  said  bottles,  and  pieces  thereof,  and  the  procuring  the  said 
vault  or  cellar  and  the  ruins  thereof,  and  the  said  wine  and  bottles  to  be 
watched  and  taken  care  of  during  the  times  aforesaid,  and  otherwise  in  rela- 
tion to  the  several  premises  and  matters  last  aforesaid,  and  were  otherwise 
injured. 

Second  count. — ^That  before  and  at  the  times  of  committing  the  grievances 
hereinafter  mentioned,  the  plaintiffs  were  possessed  of  a  certain  other  vault, 
situate  in  London  aforesaid,  and  used  and  occupied  the  same  in  and  for  the 
purposes  of  carrying  on  their  said  trade  and  business  of  wine  merchants,  and 
kept  and  had  in  their  said  vault,  divers  large  quantities  of  wine,  to  wit.  &c.. 
and  bottles  of  the  plaintiffs  of  great  value,  to  wit,  of  the  value  of  2000/.  That 
at  the  time  of  the  committing  of  the  grievances  hereinafter  mentioned,  the  de- 
fendant was  about  to  pull  down,  and  prostrate,  and  remove,  and  did  poD 
down  and  prostrate  certain  other  vaults,  and  buildings,  and  walls,  next  adjoin- 
ing the  last-mentioned  vault  of  the  plaintiffs,  and  thereupon  it  became  and  was 
the  duty  of  the  defendant,  in  the  event  of  his  not  shoring  up  or  protecting  the 
plaintiffs'  last-mentioned  vault  in  that  behalf,  to  give  due  and  reasonable  notice 
to  the  plaintiffUs  of  his,  the  defendant's,  intention,  to  pull  down,  prostrate,  and 
remove  the  said  vaults,  buildings,  and  walls,  so  adjoining  the  plamtiA'  bst- 
mentioned  vault,  before  the  defendant  prostrated  and  removed  the  same»  so  as 
to  enable  the  plaintiffs  to  protect  themselves  in  that  behalf;  and  also,  to  use 
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dae  care  and  skill,  and  take  due,  reasonable,  and  proper  precautions,  in  and    Com^noM. 
about  the  pulling  down,  and  prostrating,  and  removing  the  said  vaults,  build- 
ings, and  walls,  so  adjoining  the  plaintiffs'  last-mentioned  vault,  so  that,  for 
want  of  such  care,  skiU,  and  precaution,  the  last-mentioned  vault  of  the  plain- 
tifs,  and  the  contents  thereof,  might  not  be  damaged  or  destroyed  on  that 
occasion,  or  the  plaintiffs  injured  in  respect  thereof:  yet,  the  defendant,  not 
regarding  his  duty  in  that  behalf,  but  contriving  and  intending  to  injure  the 
plaintifl^  heretofore,  to  wit,  on  &c.,  and  on  divers  other  days  and  times,  after- 
wards and  before  the  commencement  of  this  suit,  wrongfully  and  injuriously 
polled  down,  prostrated,  and  destroyed  the  said  vaults,  buildings,  and  walls, 
so  adjoining  the  last-mentioned  vault  of  the  plaintiffs,  without  giving  the 
plahitifs,  or  either  of  them,  due  or  reasonable  or  other  notice  of  his,  the  de* 
fendant's  intention  so  to  do,  according  to  his  said  duty  in  that  behalf,  although 
^e  defendant  did  not  shore  up  or  protect  the  plamtiffs'  said  last-mentioned 
vault ;  and  the  defendant  did  not  nor  would  use  due  care  or  skill,  or  take  due, 
reasonable,  or  proper  precautions,  in  or  about  the  pulling  down,  or  prostrating, 
or  removing  the  said  vaults,  buildings,  and  walls,  so  adjoining  the  last-men- 
tioned vault  of  the  plaintiffs,  upon  the  said  last-mentioned  occasion,  according 
to  his  said  duty ;  and  the  defendant  contriving  and  intending  to  injure  the 
plamtiffs  heretofore,  to  wit,  on,  &c.,  and  on  the  said  other  days  and  timea 
after  that  day  and  before  the  commencement  of  this  suit,  wrongfony  and  in- 
juriously pulled  down  and  prostrated  divers  parts  of  the  said  vaults,  buildings^ 
and  walls,  so  adjoining  the  said  last-mentioned  vault  of  the  plaintiffs,  upon 
the  last-mentioned  occasion,  in  a  careless,  unskilful,  and  improper  manner, 
and  behaved  and  conducted  himself  carelessly,  unskilfully,  and  improperly  in 
that  behalf;  and  by  reason  of  the  several  premises  in  this  count  mentioned,, 
the  last-mentioned  vault  of  the  plaintiffs,  became  and  was  greatly  shaken,  and 
weakened,  and  injured ;  and  by  reason  of  the  several  premises  in  this  count 
before-mentioned,  and  also  by  reason  of  certain  timber,  wood,  bricks,  and' 
mortar,  and  other  things,  afterwards,  to  wit,  on,  &c.,  falling  upon  the  said  Ikst- 
mentioned  vault  of  the  plaintiffs,  (and  which  vault,  by  reason  of  the  same^ 
having  been  so  shaken,  weakened,  and  injured  as  aforesaid,  and  on  no  other 
account,  was  then  unable  to  bear  or  resist  the  force,  weight,  and  pressure  of 
the  kst-mentioned  timber,  wood,  bricks,  and  mortar,  and  other  things,  as  the 
same  otherwise  might  and  would  have  done,)  the  kst-mentioned  vault  of  the 
plaintiffs  then,  to  wit,  on  &c.  was  greatly  injured  and  damaged,  &c. 

Pleas. — ^Fourth ;  as  to  so  much  of  the  first  count  as  related  to  the  defendant 
not  shoring  up,  propping  up,  or  otherwise  securing  or  taking  other  reasonable 
or  proper  precautions,  to  support,  or  secure,  or  shore  up  the  said  vault  or 
cellar  of  the  plaintiffs  in  that  count  mentioned,  so  as  to  prevent  the  same  from 
being  weakened,  or  damaged,  or  destroyed  on  the  occasion,  in  the  said  first 
count  mentioned ;  that  the  defendant  was  not,  on  the  occasion,  in  that  count 
mentioned,  or  otherwise,  bound  by  law  or  otherwise,  nor  was  there  any  duty, 
obligation,  or  liability,  imposed  or  cast  by  law  or  otherwise  upon  him,  to  shore 
up,  prop  up,  or  otherwise  secure,  or  to  take  other  reasonable,  or  proper,  or  any 
means  to  support,  or  secure,  or  shore  up  the  said  vault  or  cellar  of  the  plain- 
tiffs, for  the  purposes  in  that  count  mentioned  or  otherwise,  and  that  the 
defendant  was  ready  to  verify. 

Fifth; — ^And  as  to  so  much  of  the  said  first  count,  as  related  to  the  defendant 
not  having  taken  due  and  proper  precaution,  to  prevent  the  said  foundations  of 
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Com,  Pleoi.    tlie  said  cellar  of  the  plaintiffs  from  being  weakened^  injured,  and  giving  wsf, 

Tbower      "  ^  ^^^  count  mentioned,  that  the  defendant  was  not  on  the  occasion  in 

V,  that  count  mentioned,  or  otherwise,  bound  by  law  or  otherwise,  nor  was  there 

Chadwick.    ^jjgj^  j^y  ^^^y^  obligation,  or  liability,  cast  or  imposed  by  law  or  otherwise 

upon  him,  the  defendant,  to  take  due  and  proper  or  any  precantiona,  toprerent 

the  said  foundations  of  the  said  vault  or  cellar  of  the  plaintiffs,  in  that  count 

mentioned,  from  being  weakened  and  injured,  and  that  the  defendant  vas  ready 

to  verify. 

Sixth ; — ^As  to  so  much  of  the  said  first  count,  as  related  to  the  fedling  of 
the  said  timber,  wood,  bricks,  and  mortar,  and  other  things,  upon  the  said  vanlt 
or  cellar ;  that  the  said  feilling  of  the  said  timber,  &c.  was  not,  nor  was  the 
falling  of  any  of  them,  or  any  part  of  them,  caused  or  occasioned  by  any  act, 
default,  neglect,  or  omission  of  the  defendant,  or  the  breach  or  neglect  of  any 
duty,  obligation,  or  liability,  imposed  or  cast  upon  him  by  law  or  otherwise, 
and  that  he  was  ready  to  verify. 

Seventh ; — That  the  defendant  had  good,  lawful,  and  sufficient  right,  titk, 
power,  and  authority,  to  pull  down,  prostrate,  and  remove  the  said  vaults  and 
walls  in  the  said  first  count  mentioned,  and  upon  part  of  which,  the  vault  cf 
the  plaintiffs  was  in  and  by  that  count  alleged  to  have  rested  and  been  sup- 
ported, and  that  the  digging  and  making  the  said  excavations  in  the  earth, 
in  that  count  mentioned,  were  necessary  and  proper  works  for  that  purpose ; 
and  that,  if  the  said  foundations  of  the  said  vault  or  cellar,  in  that  count  men- 
tioned, were  loosened,  weakened,  or  disturbed,  they  were  so  loosened,  weakened, 
and  disturbed,  by  and  by  reason  of  such  necessary  and  proper  works  as  afore- 
said, for  the  purpose  aforesaid ;  and  further,  that  the  plaintiffs,  before  any 
damage  or  injury  was  or  could  be  done,  or  caused  to  be  done  to  them,  or  their 
said  vault,  or  the  contents  thereof,  and  in  sufficient  time  to  guard  and  protect 
themselves  and  their  said  vault  or  cellar  and  its  contents,  against  the  conse- 
'  quences  of  the  defendant's  pulling  down,  prostrating,  and  removing  the  said 
vaults,  and  the  necessary  and  proper  works  for  that  purpose,  had  notice  of  his 
intention,  to  pull  down,  prostrate,  and  remove  the  said  vaults  and  walla ;  and 
if  they  were  minded  and  desirous  to  protect  themselves  or  their  property  in 
the  premises,  against  the  consequences  of  the  defendant's  so  pulhng  down  the 
said  vaults  and  walls,  it  was  their  duty  to  have  properly  shored  up  and  sup- 
ported their  vault  or  cellar,  or  to  take  due  and  proper  precautions  to  protect 
themselves  and  their  said  vault  or  cellar  and  the  property  therein,  against  the 
consequences  of  the  exercise  by  the  defendant,  of  the  said  lawful  right  of  the 
defendant,  to  pull  down,  prostrate,  and  remove  the  said  vaults  and  walls,  on 
which  the  vault  of  the  plaintiffs,  in  that  count  mentioned,  was  alleged  in  part 
to  have  rested  and  to  have  been  supported ;  and  had  they  done  their  duty  in 
that  behalf,  their  said  vault  or  cellar  and  its  contents  would  have  been  saved 
and  protected  from  the  alleged  damages  and  injuries  in  the  first  count  men- 
tioned, but  they  wholly  neglected  and  omitted  so  to  do :  and  the  defendant 
further  saith,  that  in  pulling  down,  prostrating,  and  removing  the  said  vaults 
and  walls,  he  was  not  guilty  of  any  unlawful  or  wrongful  act,  neglect, 
default,  or  breach  of  any  duty,  imposed  upon  him  by  law  or  otherwise,  hot 
exercised  his  said  lawful  right  in  the  manner  he  had  lawful  right  to  exercise 
the  same,  and  not  otherwise ;  and  if  any  injury  or  damage  happened,  or  was 
occasioned  to  the  plaintiffs  or  their  said  vault,  or  the  contents  thereof,  the 
same  happened  and  was  occasioned  by  the  default  of  the  plainti&  themselves. 
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in  not  properly  fthoriag  up  and  rapportiiig  their  said  vault,  and  taking  dae  Com,  Fka», 
and  proper  precautions  to  protect  themselves  and  their  said  vault  or  cellar  »rRowEa 
and  its  contents,  firom  the  consequences  of  the  ejcercise,  hy  the  defendant,  of 
his  said  lawful  right  to  pull  down,  prostrate,  and  remove,  and  in  pulling  down, 
proBtiating,  and  removing  the  said  vaults  and  walls,  and  not  by  and  through  any 
unlawful  or  wrongful  act  of  the  defendant,  or  any  defiiult  or  omission  of  the 
defendant,  of  any  duty  or  obligation  imposed  on  him  by  law  or  otherwise,  in 
the  palling  down,  prostrating,  and  removing  the  vaults  and  walls,  and  that  he 
was  ready  to  verify. 

Eighth. — ^As  to  so  much  of  the  last  count  as  related  to  the  defendant  not 
having  given  the  plaintiffs  due  and  reasonable  notice  of  his  intention  to  pull 
down,  prostrate,  and  remove  the  said  vaults,  buildings,  and  walls,  in  that  count 
mentioned ;  that  the  defendant  was  not  bound  by  law  or  otherwise,  nor  was 
there  any  dnty,  obligation,  or  liabihty,  imposed  or  cast  on  him  by  law  or 
otherwise,  to  shore  up  or  protect  the  said  last-mentioned  vaults  of  the  plain* 
tifis  on  the  occasion,  in  that  count  mentioned  or  otherwise ;  nor  was  it  his 
duty,  in  the  event  of  not  shoring  up  or  protecting  the  said  last-mentioned 
vault  of  the  plaintiffs,  to  give  due  or  reasonable  or  any  notice  of  his,  the  de- 
fendant's, intention,  to  pull  down,  prostrate,  and  remove  the  Said  vaults,  build- 
ings, and  walls,  adjoining  the  vault  of  the  plaintiffs,  in  that  count  mentioned, 
in  manner  and  form  as  the  plaintiffs  had  in  that  count  alleged ;  conclusion 
to  the  country. 

Eleventh. — ^As  to  so  much  of  the  said  last  count,  as  charged  it  to  have  been 
the  duty  of  the  defendant,  to  have  taken  due  and  reasonable  precautions  in  and 
about  the  pulling  down,  and  prostrating,  and  removing  the  said  vaults,  walls, 
and  buildings,  in  that  count  mentioned ;  so  that,  the  said  last  mentioned  vault 
of  the  plaintiffs,  and  the  contents  thereof,  might  not  be  damaged  or  destroyed^ 
or  the  plaintiffs  injured  in  respect  thereof;  that  it  was  not  his  duty  to  have  used 
due  and  proper  or  any  precautions  in  that  behalf,  as  the  plaintifi|s  had  in  that 
count  alleged ;  conclusion  to  the  country. 

Twelfth. — ^As  to  so  much  of  the  said  last  count  as  related  to  the  falling  of 
the  said  timber,  wood,  bricks,  and  mortar,  and  other  things,  upon  the  said 
^ult  of  the  plaintiffs ;  that  the  said  falling  of  the  said  timber,  wood,  bricks, 
and  mortar,  and  other  things,  upon  the  said  vault  of  the  plaintiffs,  in  that  count 
mentioned,  was  not,  nor  was  the  falling  of  any  of  them  or  any  part  of  them, 
caused  or  occasioned  by  any  act,  default,  omission,  or  neglect  of  the  defendant^ 
or  the  breach  or  neglect  of  any  duty,  obligation,  or  liability,  imposed  or  cast 
upon  him,  by  law  or  otherwise,  and  that  the  defendant  was  ready  to  verify. 

Thirteenth. — ^And,  as  to  the  said  last  count  of  the  declaration,  that  he,  the  de- 
fendant, had  good,  and  lawful,  and  sufficient  right,  title,  power,  and  authority, 
to  pull  down,  prostrate,  and  remove  the  said  vaults  and  buildings,  in  the  said 
last  count  mentioned,  and  therein  stated  to  have  been  pulled  down,  prostrated, 
and  removed  by  him ;  and  that  the  plamtiffs  had  notice  of  his  intention  so  to 
do,  before  any  damage  or  injury  was  or  could  be  done,  or  caused  to  be  done 
to  their  said  vault  or  cellar  and  the  contents  thereof,  or  any  part  of  such 
contents,  in  sufficient  time  to  have  enabled  them  to  guard  and  protect  them- 
selves against  the  consequences  thereof,  if  they  had  been  minded  or  desirous  so 
to  do;  and,  if  they  had  been  so  minded  or  desirous,  it  was  their  duty  to  have 
shored  up  and  supported  their  said  vault  in  that  count  mentioned,  or  to  have 
taken  othw  due  and  proper  precautions  to  have  protected  themselves  and 
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Com,  Pkoi^  their  said  last'^mentioned  vault  and  its  contents,  against  the  ooaueqneoceB 
of  the  exercise,  by  the  defendant,  of  his  said  right  and  authority  to  pull  down, 
prostrate,  and  remove,  and  in  and  about  the  pulling  down,  prostrating,  and 

Cbadwicv.  removing  the  said  vault,  walls,  and  buildings,  in  that  count  mentioned ;  and 
had  they  done  their  duty  in  that  behalf,  then:  said  last-mentioned  vanlt  and  its 
contents  would  have  been  saved  and  protected  from  the  alleged  damage  and 
injuries  in  the  last  count  mentionad,  but  they  wholly  neglected  and  omitted 
so  to  do.  And  the  defendant  further  said,  that  in  puJling  down,  prostrating, 
nnd  removing  the  vaults,  walls,  and  cellars,  in  that  count  mentioned,  be  was 
not  guilty  of  any  unlawful  or  wrongful  act,  or  neglect,  or  default  of  any  doty 
imposed  on  him,  by  law  or  otherwise,  but  exercised  his  said  right  and  au- 
thority, in  the  manner  he  had  right  and  authority  to  exercise  the  same ;  and 
if  any  damage  or  injury  happened,  or  was  occasioned  to  the  plaintifia  or  ^lesr 
said  vault  or  its  contents,  in  that  count  mentioned,  the  same  happened  and 
was  occasioned  by  the  defiault  of  the  plaintiffs  themselves,  in  not  properiy 
shoring  up  or  supporting  their  said  last-mentioned  vault,  or  taking  diie  and 
proper  precautions  to  protect  themselves  and  their  last-mentioned  vanlt  and 
its  contents  against  the  consequences  of  the  exercise  by  Uie  defendant,  of  his 
said  right  and  authority,  to  pull  down,  prostrate,  and  remove,  and  in  and  about 
the  pulling  down,  prostrating,  and  removing,  the  vaults,  waDs,  and  bnildingB, 
in  that  count  mentioned ;  and  not  by  or  through  any  unlawful  or  wrongful  act 
of  the  defendant,  or  any  neglect  or  omission  of  the  defendant,  of  any  duty  or 
obligation  imposed  upon  him  by  law  or  otherwise,  in  and  about  the  poUiug 
down,  prostrating,  and  removing  the  said  vaults,  buildings,  and  walls,  in  the 
said  last  count  mentioned ;  conclusion  with  a  verification. 
Special  demurrer — ^the  causes  assigned  appear  in  the  arguments. 
Joinder  in  demurrer  to  thQ  foregoing  pleas. 

R.  V,  Richards,  in  support  of  the  demurrer. — ^First,  the  dedazntioa  is  sufi- 
cient.  The  plaintifis  are  entitled  to  declare  on  their  possesuon  of  the  vaah; 
Dodd  V.  Holme  (a),  Jones  v.  Bird  (b).  Brown  v.  Windsor  (c).  It  is  tme  tibat 
the  mere  act  of  digging  near  the  plaintiffs'  vault,  may  not  of  itself  be  acdoa- 
able ;  Wyatt  v.  Harrison  (d) ;  but  here  the  declaration  alleges  that  the  act 
was  done  wrongfully ;  and  in  the  last-mentioned  case,  as  well  as  in  Peyton  v. 
The  Mayor  of  London  (e),  it  was  not  alleged  that  the  plaintiff  had  a  right  to 
have  his  house  supported  by  the  adjoining  house.  The  declaration  diadoses 
a  sufficient  liability  by  the  defendant  to  support  the  vault;  and  it  will  d^end 
upon  the  evidence,  at  the  trial,  whether  the  plaintiffs  are  entitied  to  da- 
mages. Secondly,  the  pleas  are  insufficient.  The  first  count  of  the  deck- 
ration  states  that  the  plainti£b'  vault  in  part  rested  upon  the  walls  of  the  de- 
fendant ;  and  that  the  plaintiffs  were  of  right  entitled  that  their  vault  should 
be  so  supported.  The  subsequent  statement,  that  the  defendants  removed 
the  adjoining  walls  without  shoring  up  or  securing  the  plaintiff'  vanh,  is  t 
mere  statement  of  the  manner  in  which  the  injury  was  sustained.  Therefore, 
the  fourth  plea,  which  denies  that  the  defendant  was  bound  by  law,  to  shore 
up  and  secure  the  vault,  traverses  an  immaterial  allegation  in  the  declara- 
tion. The  plaintiffs  rest  their  cause  of  action  upon  their  right  to  have 
their  vault  supported,  and  that  is  not  answered  in  any  part  of  the  plea. 

(a)  1  Ado.  h,  Ellis,  493.  {d)  3  B.  &  Adol.  871. 

(6)  5  B.  &  Aid.  837.  (e)  0  B.  &  Cress.  725. 

(c)  2  Cr.  Si  J.  20. 
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This  plea  is  also  bad,  because  it  offers  an  issue  in  law  for  the  consideration  of     com.  Ple^t- 

the  jury.     £xactly  the  same  observations  are  applicable  to  the  ft/th  plea.     In 

the  sixth  plea,  the  defendant  pleads,  as  to  the  falling  of  the  timber  upon  the 

cellar,  that  it  was  not  occasioned  by  any  neglect,  by  the  defendant,  of  any     Chadwick. 

duty  cast  upon  him  by  law ;  but  this  is  also  pleading  matter  of  law ;  nor  does 

this  plea  confess  and  avoid  or  traverse  any  part  of  the  declaration,  and  if  it 

was  intended  as  a  traverse,  it  ought  to  conclude  to  the  country.     It  also 

denies  a  legal  obligation,  which  is  not  alleged  in  the  declaration.     The 

geventh  plea  is  to  the  whole  of  the  first  count  of  the  declaration.     It  states 

that  if  tiie  foundations  of  the  vault  were  loosened,  it  hi^pened  by  the  necessary 

works,  which  the  defendant  had  power  to  execute.     But  that  is  a  qualified 

and  hypothetical  confession,  which  vitiates  the  plea.     Gmtld  v.  Lasbury  (/). 

Another  objection  to  this  plea  is,  that  it  leaves  unanswered  the  wrongful  act 

of  the  defendant  in  digging  the  earth  and  disturbing  the  foundation  of  the 

cellar,  which  is  alleged  in  the  declaration.     The  other  pleas  are  cast  in  the 

Bame  mould,  and  are  open  to  the  same  objections,  as  the  pleas  which  have 

been  already  noticed. 

Wightman,  (with  whom  was  Hoggins,)  cotUriJi, — ^The  plea  of  not  guilty 
would  not  be  sufficient  to  enable  the  defendant  to  answer  this  action;    and  in 
framing  the  special  pleas,  in  consequence  of  the  peculiar  mode  in  which  the 
declaration  is  framed,  it  is  difficult  for  the  defendant  to  know  how  fieur  he 
is  charged  as  being  liable  for  his  own  acts,  and  how  hr  for  the  acts  of 
third  persons.     In  FUnoer  v.  Adam  (g),  it  is  said,  "  If  the  proximate  cause  of 
damage  be  the  plaintiff's  nnskilfnlness,  although  the  primary  cause  be  the 
misfeasance  of  the  defendant,  he  cannot  recover;  at  least,  if  the  mischief  be 
in  part  occasioned  by  the  misfeasance  of  a  third  person  not  sued."     Here  the 
proximate  cause  of  the  injury,  does  not  appear  to  be  the  act  of  the  defendant* 
because  the  declaration  is  so  framed  that  it  does  not  appear  that  the  falling 
of  the  wood  was  caused  by  any  act  of  the  defendant.     The  declaration  is, 
therefore,  defective.     AnoUier  objection  is,  that  the  plaintiffs  do  not  disclose 
any  right  to  have  their  cellar  supported  by  the  walls  of  the  defendant's  vault. 
Ihe  right  may  have  arisen  by  reason  of  the  walls  being  ancient,  or  by  twenty 
years'  use,  or  by  the  license  of  the  defendant.     If  it  existed  by  reason  of  a 
license,  it  is  possible  that  the  statement  in  the  fourth  plea  would  be  a  complete 
answer  to  the  action.     The  pluntifis  do  not  shew  any  right  to  have  their  vault 
supported  and  propped  up,  as  alleged  in  the  declaration ;  and  the  defendant 
may  say,  "  I  admit  you  have  a  right  to  have  the  support  of  my  wall ;  but  I 
deny  that  I  am  under  any  Uability  to  support  it,  if  I  desire  to  remove  my 
wan."    The  plaintiffs  ought  to  have  shewn  how  the  liability  arose,  which  re- 
quired the  defendant  to  take  care  that  the  plaintiffs'  waU  did  not  fall  down.     The 
declaration  is  therefore  bad ;  or,  if  not,  then  the  pleas  are  good.     The  sixth  plea 
is  not  pleaded  as  an  answer  to  the  action,  but  ouly  to  so  much  of  the  declaration 
as  charges  the  injury  by  the  falling  of  the  timber.     That  may  be  the  wrongful 
act  of  a  third  person ;  and,  therefore,  the  defendant  is  entitled  to  put  this 
answer  on  the  record.     The  seventh  plea  is  sufficient ;  because  the  plaintiffs 
do  not  shew  any  right  in  the  declaration  to  require  the  defendants  to  shore  up 
the  premises.    The  substance  of  it  is,  that  the  mischief  was  caused  by  the 

(/)  1  Cr.  M.  k  Rofl.  254.  (g)  2  Taunt.  314. 
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Cmn,  Pkat.     carelessneM  of  the  plaintifis.     The  allegntioBs  in  this  plea  wcmld  exacdj  meet 

Jl^^^"^      the  case  of  a  qualified  license  given  to  the  plaintifis,  to  enjo^r  the  snj^Kirt  of 

V.  the  defendants'  wall ;  and  the  plaintifis  shew  no  title  in  derogation  of  that 

Chadwzck.  g^^  |,y  tlje  defendant:  and  as  this  plea  alleges  that  the  plaiiitii&  had 
notice  <^  the  palling  down  of  the  wall,  the  case  is  stronger  tiian  Peyttm  t.  Thi 
Mayor  of  London  (h).  The  plaintiffs  ought  to  shew,  in  the  n^lication,  the 
nature  of  their  right  to  have  their  vault  supported.  The  defendant  may  say, 
that  no  such  right  exists  as  makes  him  liable  to  the  obligations  with  which 
he  is  charged.  Then,  it  is  said,  that  there  is  only  an  hypothetical  travel se, 
in  this  plea;  but  the  Court  will  not  extend  the  decision  of  Gould  v.  Laabmry  (i), 
which  has  been  cited.  Jones  v.  Bird  {k)  and  Brown  v.  Windsor  ((),  we  ds* 
tinguishable,  because  gross  negligence  was  proved  in  both  those  cases :  and 
it  may  be  admitted  that  if  the  defendant  has  been  grossly  n^ligent,  he  is 
liable  in  this  action. 

The  eighth  plea  is  an  answer  to  the  declaration ;  because,  if  die  defendant 
has  not  been  guilty  of  unskilfolness  or  carelessness,  he  is  not  bound  hj 
law  to  give  notice  of  his  intention  to  pull  down  the  wall.  [Tindmi,  C.  J. — 
Should  you  not  have  demurred  specially,  if  your  objection  was  that  the  decla- 
ration did  not  shew  the  plaintiffs'  title  with  sufficient  certainty  ?  Ton  cannot 
send  a  question  of  law  to  the  jury.]  The  answer  is,  that  this  objection  is 
matter  of  substance,  and  not  of  lorm ;  and  although  this  is  a  plea  vrith  an 
inducement,  no  issue  is  raised  upon  the  inducement.  The  issue  is,  wbeths 
the  defendant  was  bound  to  give  the  plaintiffs  notice,  in  the  n:ianner  and 
form  alleged.  The  objections  to  the  second  count,  on  the  ground  that  it  dis- 
closes no  title  in  the  plaintiffs,  are  stronger  than  to  the  first,  because  there  the 
right  is  not  even  put  on  the  ground  of  the  walls  being  adjoining  to  each  otha*. 
The  eleventh  plea  merely  traverses  one  of  the  allegations  in  the  declaration : 
and  the  word  "  precautions,"  used  by  the  plaintiffs,  is  so  uncertain,  that  the 
defendant  had  no  other  mode  of  answering  that  part  of  the  case. 

22.  V,  Richards,  in  reply,  was  directed  to  confine  himself  to  the  objectioBs 
to  the  second  count. — The  objection  to  this  count  ought  to  have  been  raised 
by  special  demurrer.  Upon  the  principle,  sic  utere  tuo  ut  aUenum  imhc  Ltdsfy 
the  plaintiffs  will  be  entitled  to  recover,  if  the  statements  made  in  thatt  oocmf 
are  proved.  Whether  the  defendant  used  reasonable  and  proper  care  in 
pulling  down  his  wall,  is  entirely  a  question  for  the  jury;  and  when  the 
facts  are  found,  the  law  will  declare  the  duty  which  is  imposed  upon  the  de* 
fendant. 

Cur,  euh,  9^. 

TiNDAL,  C.  J. — ^This  is  an  action  upon  the  case,  the  declaration  in  which 
contains  two  counts ;  in  the  first  of  which  the  plaintiffs  allege  their  possession 
of  a  certain  vault  or  cellar  adjoining  to  certain  other  vaults  and  waDs,  and 
which  in  part  rested  upon,  and  was  of  right  supported  in  part,  by  parts  of  the 
adjoining  vaults  and  walls ;  that  the  plaintiffs  were  of  right  entitled  that  their 
vault  or  cellar  should  be  so  supported  in  part,  and  that  there  were  certain 
foundations  belonging  to  and  supporting  the  said  vault  or  cellar,  whidi  the 

(A)  9  B.  &  Cre«8.  725.  (*)  5  B.  &  Aid.  837. 

(0    1  Cr.  M.  &  R.  364.  (/)   2  Cr.  &  Jer.  20. 


Chadwick. 
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plaintiffs  ought  to  enjoy;  yet  that  the  defendant  wrongfully  took  down  and  re-  Com.  Plea$. 
moved  the  said  vaults  and  walls  so  adjoining  to  the  vault  or  cellar  of  the  plain-  xrower 
tifis,  without  shoring,  or  propping  up,  or  taking  other  reasonable  or  proper  pre-  ^^^JJ; 
caution  to  support  or  secure  it,  so  as  to  prevent  its  being  weakened  or  de- 
stroyed, and  wrongfully  dug  the  earth  and  disturbed  the  foundations,  without 
taking  due  and  proper  precautions  to  prevent  the  said  foundations  from  being 
weakened  and  givmg  way ;  and  the  declaration  then  states  the  injury  which 
the  plaintiffs  sustained,  and  the  special  damage  which  followed  thereon.  The 
second  count  states  that  the  defendant  was  about  to  pull  down  the  adjoining 
vaults  and  walls  ;  and  alleges  it  to  have  been  the  duty  of  the  defendant,  in 
the  event  of  hia  not  shoring  up  the  walls,  to  give  notice  to  the  plaintiflfe  of  his 
intention  to  pull  down,  and  also  his  duty  to  use  due  care  and  skill,  and  to  take 
due,  reasonable,  and  proper  precaution,  about  the  pulling  down  his  vaults 
and  walls ;  and  then  alleges  a  breach  of  such  duty.  To  this  declaration  the 
defendant  pleads  thirteen  pleas,  of  which  the  first  seven  are  pleaded  to  the 
first  count,  either  in  part  or  in  the  whole ;  and  the  eighth  and  subsequent 
pleas  are  pleaded,  in  like  manner,  to  the  second  count  of  the  declaration. 
The  plaintiffs  demur  to  the  fourth,  fifth,  sixth,  seventh,  eighth,  eleventh, 
twelfth,  and  last  pleas,  assigning  certain  causes  of  special  demurrer  to  each ; 
and  the  defendant  having  joined  in  demurrer,  the  first  question  arises  on  th^ 
validity  of  thos«e  pleas.  The  fourth  plea,  which  is  pleaded  only  to  "  the  not 
shoring  or  propping  up  the  wall,  or  taking  other  reasonable  or  proper  pre- 
cautions to  support  or  secure  the  vault  or  cellar  of  plaintiffs,  so  as  to  prevent 
the  same  from  being  weakened,"  we  hold  to  be  bad  on  two  grounds.  In  the 
first  place,  the  traverse  contained  in  that  plea,  is  not  the  traverse  of  any  alle- 
gation to  be  found  in  the  first  count  of  the  declaration.  The  ground  of  action, 
on  which  the  plaintiffs  rely  in  that  count,  is  their  right  to  the  foundations  on 
which  their  vault  rested ;  not  any  duty  or  obligation  of  the  defendant  to  prop 
or  shore  up  the  plaintiffs'  vault,  or  to  take  due  and  proper  precautions  in 
pulling  down  his  own  vault.  When,  therefore,  the  defendant  traverses  the 
existence  of  such  duty  or  obligation,  he  traverses  that  which  is  not  alleged  by 
the  plaintiffs,  who  only  mention  the  want  of  propping  and  shoring  up,  and  the 
want  of  proper  precaution  by  the  defendant,  as  the  description  of  the  mode  or 
means  by  which  the  injury  to  them  was  occasioned  :  and  the  second  objection 
to  this  plea  appears  to  us  to  be  this,  that  it  raises  an  issue  of  law,  and  nothing 
else,  for  the  consideration  of  the  jury ;  viz.,  whether  any  duty  or  obligatioi:^ 
was  cast  by  law  upon  the  defendant,  or  otherwise.  A  jury  might  indeed  try 
whether  there  was  any  duty  of  that  nature  arising  from  usage  or  contract ; 
for  the  existence  of  any  such  duty  is  a  mere  question  of  fact ;  but  they  cannot 
try  whether  there  is  any  such  duty  or  obligation  cast  upon  him  by  law ;  for 
that  is  a  question  to  be  determined  only  by  the  Court,  and  not  by  the  yiXJ% 
On  the  same  grounds,  and  for  the  same  reason,  we  hold  the  fifth  plea  to  be 
bad  m  law.  As  to  the  sixth  plea  of  the  defendant,  it  appears  to  us  to  be  bad 
also  upon  two  grounds: — ^first,  that  it  is  a  plea  which  confesses,  without 
avcnding,  that  part  of  the  charge  in  the  first  count,  to  which  it  professes  to  be 
an  answer.  This  plea  is  pleaded,  not  as  any  answer  to  the  right  claimed  in  the 
declaration,  but  to  that  which  is  alleged  in  the  first  count,  as  a  necessary  and 
immediate  consequence  from  the  wrongful  act  of  the  defendant ;  that  is,  it  is 
pleaded  to  part  of  the  special  damage  alleged  to  have  followed  from  the  weak- 
enmg  of  the  plaintiffs'  vault  or  cellar.     But  if  the  vault  or  cellar  of  the 
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plaintiffs  has  been  weakened  in  its  walls  or  foandations,  by  the  wrongful  act  of 
the  defendant,  it  is  no  avoidance  of  the  plaintiffs'  right  of  action,  as  it  appears 
to  as  that  the  timber,  bricks,  or  materials  that  fell  upon  the  vault  or  cellar, 
in  its  weakened  state,  were  not  the  property  of  the  defendant,  or  were 
not  thrown  there  by  his  carelessness  or  negligence ;  but  that  the  defendant 
is  equally  liable  to  answer  for  the  injury,  in  whomsoever  the  property  of  those 
materials  may  be,  and  whether  they  were  placed  there  by  the  act  of  the  de- 
fendant, or  of  any  other  person.  The  plaintiffs  have  alleged  in  th^  declara- 
tion, that  but  for  the  wrongful  act  of  the  defendant,  and  the  weakened  state 
of  the  walls,  and  on  no  other  account,  was  the  vault  unable  to  bear  or  resist 
the  weight  and  pressure  of  the  timber,  &c.  The  defendant,  therefore,  is  the 
proximate  cause  of  this  damage,  and  appears  to  us  to  be  answerable  for  it; 
and  we  think  this  plea  is  further  bad,  because  it  denies  an  obligation  in  law ; 
and,  still  further,  an  obligation  which  has  not  even  been  alleged  in  the  dec3^ 
ration.  The  seventh  plea  is  pleaded  to  the  whole  of  the  first  count  of  the 
declaration.  U  therefore,  professing  to  give  an  answer  to  the  whole,  it  omits 
any  material  part,  it  is  bad.  Now  the  first  count  of  the  declaration  is  founded 
on  the  alleged  wrongful  act  of  the  defendant,  not  only  in  puUin^  down  the 
vaults  and  walls  of  the  defendant,  but  also  in  digging  the  earth  and  distuiinng 
the  foundations  of  the  vault  or  cellar  of  the  plaintiffs ;  and  to  this  cause  of 
action,  though  confessed  by  the  plea,  there  is  no  matter  of  avoidance  pleaded 
in  bar.  The  remaining  pleas,  to  which  the  plaintiffs  have  demnrred,  apply 
themselves  to  the  last  count  of  the  declaration ;  and  of  these  we  think  the 
eighth  plea  cannot  be  supported,  inasmuch  as  it  traverses  a  matter  of  law ;  it 
is  pleaded  as  to  so  much  of  the  last  count  as  relates  to  the  defendant  not 
having  given  the  plsdntiffs  due  and  reasonable  notice  of  his  intention  to  poll 
down  his  walls.  The  allegation  in  this  plea,  that  he  was  not  bound  by  law  or 
otherwise,  nor  was  there  any  duty,  liability,  or  obligation  imposed  on  him,  by 
law  or  otherwise,  to  give  any  notice  of  his  intention  to  the  plaintiffs,  appears 
to  us  to  raise  a  direct  question  of  law  upon  an  issue  joined  on  that  plea. 
The  eleventh  plea,  which  is  pleaded  to  so  much  of  the  second  count  as 
alleges  it  to  have  been  the  duty  of  the  defendant  to  have  taken  due  and  rea- 
sonable precautions  about  the  pulling  down  his  walls,  we  hold  to  be  bad,  for 
the  same  reason  as  the  last,  viz.,  that  it  raises  an  issue  of  law,  instead  of  as 
issue  of  fact  for  the  jury.  The  twelfth  plea  falls  altogether  within  the  sanie 
consideration  as  the  sixth,  and  is  bad  for  the  same  reason.  The  last  plea  to 
the  second  count  of  the  declaration  is  bad  for  the  same  reason  as  the  seventh 
plea,  which  is  pleaded  to  a  similar  part  of  the  first  count,  and  sets  np  pre* 
cisely  the  same  defence.  But  the  defendant  contends  that,  admitting  the 
pleas  to  be  bad,  the  plaintiffs  have  shewn  no  sufficient  ground  of  action,  either 
in  the  first  or  second  count  of  their  declaration.  The  first  count  rests  upon  a 
precise  and  distinct  allegation,  that  the  vault  or  cellar  of  the  plaintiffs  was  of 
right  supported  by  parts  of  the  adjoining  walls,  and  that  the  plaintiffs  were  of 
right  entitled  to  have  them  so  supported,  and  that  there  were  certain  foanda- 
tions for  supporting  those  vaults,  which  the  plaintiffs  ought  to  enjoy;  and 
the  count  then  proceeds  to  allege,  as  part  of  the  gravamen,  that  the  defendant 
wrongfully  dug  the  earth  and  disturbed  the  foundations,  without  taking  due 
and  proper  precautions  to  prevent  the  foundations  from  being  weakened ;  and 
we  think,  without  entering  into  the  examination  of  the  several  cases  cited  by 
the  plaintiffs,  this  count  contains  a  dear  and  substantial  ground  of  action,  viz.. 
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that  of  negUgence  and  carelessness  in  the  exercise  of  the  defendant's  rights.     Com.  PUat» 

by  reason  whereof  the  plsdntiffs'  rights  were  injured  ;  and  that  if  the  defen-      tbower 

dant  meant  to  object  that  the  plaintiffs'  right  and  title  was  not  alleged  with  v. 

sufficient  certainty,  he  ought  to  have  demurred  specially  to  the  declaration,    Chadwicw. 

instead  of  pleading  over.     With  respect  to  the  second  count  of  the  declaration, 

the  right  of  action,  as  stated  in  that  count,  appears  in  one  respect  more 

doubtful.     There  is  no  allegation,  in  this  count,  of  any  right  of  easement  in 

alieno  solo,  which  forms  the  plaintiffs'  ground  of  action  in  the  first  count ;  and 

as  to  the  allegation  that  it  was  the  duty  of  the  defendant  to  give  notice  to  the 

plaintiffs  of  his  intention  to  puU  down  his  wall,  if  he  did  not  shore  it  up  himself, 

it  is  objected,  and  we  think  with  considerable  weight,  that  no  such  obligation 

results  as  an  inference  of  law,  from  the  mere  circumstance  of  the  juxta  position 

of  the  walls  of  the  defendant  and  the  plaintifiis.     But  we  think  ourselves  not 

called  npon,  on  the  present  occasion,  to  decide  this  question ;  for  the  count 

goes  on  to  allege  that  it  was  also  the  duty  of  defendant  to  use  due  care  and 

skill,  and  take  due,  reasonable,  and  proper  precaution  in  pulling  down  his  walls 

adjoining  to  the  plaintiffs'  vault ;   so  that  for  want  of  such  care,  skill,  and 

precaution,  the  plaintiffs'  vault  might  not  be  injured.     We  think  that  duty  is 

clearly  imposed  by  law,  and  that  a  breach  which  alleges  that  the  defendant 

conducted  himself  so  carelessly,  negligently,  and  unskilfully,  in  pulling  down 

his  waQ,  as  by  reason  thereof  to  injure  the  plaintiffs'  wall,  is  well  assigned ; 

and  that,  inasmuch  as  this  latter  allegation  of  duty  is  severable  from  the 

former,  it  states  a  good  ground  of  action  upon  the  whole ;  therefore  we  thmk 

the  plaintiffs  are  entitled  to  judgment  on  the  demurrers  filed  to  the  several 

pleas  of  tlie  defendant. 

Judgment  for  plaintiffs. 


Lane  v.  Parsons. 


KTov.  14. 


'pHE  declaration  in  this  case  was  delivered  on  the  28th  October,  with  a  notice  Before  tbe  Uom 

to  plead  in  four  days.     On  the  29th  October,  a  summons  was  taken  out  JjLjJj***."* 

for  further  time  to  plead;  and  on  the  31st  October,  the  summons  was  attended,  judge's  order 

and  an  order,  dated  the  29ih  October,  was  made,  by  consent,  for  four  days'  aie°topl«d 

time  to  plead ;  the  defendant  pleading  issuably,  rejoining  gratis,  and  taking  was  made  by 

short  notice  of  trial.     The  plaintiff  signed  interlocutory  judgment  for  want  of  SJi'^hc  timc'^* 

a  plea  on  the  3rd  November,  and  refused  to  receive  a  plea  which  was  afterwards  ^" '^J.  *>*  ^^' 

tendered  on  the  evening  of  the  same  day.     A  rule  nisi  was  obtained  to  set  dute  of  the 

aside  the  judgment  for  irregularity.     Asptnatt  v.  Smith  (a) .  affidaTirbeSi 

made  that  •nch 

Jervit  shewed  cause,  upon  an  affidavit  made  by  the  plaintiff's  attorney,  5on"ilS7«S^^ 

which  stated  that  it  was  fully  understood  and  believed  that  the  further  time  stood  between 

granted,  was  to  be  reckoned  from  the  date  of  the  order,  and  not  from  the  ex-  wheETtheVfdef 

piration  of  the  original  time  for  pleading. — Unless  the  order  expressly  gives  was  made. 
"  farther  time  to  plead,"  the  time  is  reckoned  from  the  date  of  the  order. 
Smtpson  V.  Cooper  {b)  is  an  express  authority  as  to  the  practice  in  this  court. 
There  the  declaration  was  delivered  on  the  12th  January,  with  notice  to  plead 

(a)  8  Taunt.  692.  (&)  2  Scott,  840;  1  Hodere8,448. 
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m  four  days,  aend  on  the  13th  the  defendant  obtained  a  judge's  order  for  6eT«n 
days'  time  to  plead,  upon  an  undertaking  to  accept  short  notice  of  trial  for  the 
last  sitting  in  term;  and  the  Comt  held  that  the  seven  days  commenced  from 
the  date  of  the  order.  In  AspvnaUv.  Smth(c),  there  was  an  order  for  better 
particulars,  which  suspended  the  time  for  pleading. 


Roberts,  in  support  of  the  rule. — Simpson  v.  Cooper  (d)  was  decided  upon 
the  ground  that  the  defendant  could  not  have  performed  his  undertaking  to  try 
at  the  next  sittings,  unless  the  time  to  plead  was  reckoned  from  the  date  ol  the 
order;  but  here  that  objection  does  not  apply.  The  rule  in  Aspinaii  t.  SmUk [c) 
i»  the  correct  one. 

TwDAL,  C.  J. — Here  there  is  the  absence  of  the  word  ''  farther"  in  the 
order;  and  the  affidavit  states,  that  it  was  expressly  nnderstood  between  tbs 
parties  that  the  time  was  to  be  reckoned  from  the  date  of  the  order.  The 
rede  for  setting  aside  the  judgment  for  irregularity,  must  therefore  be  die- 
diarged;  but  the  defendant  may  be  allowed  to  plead  upon  the  usual  terms. 


GabbxiBB,  J.,  Vaughan,  J.,  and  Bobanqubt,  J.,  concurred. 

Rule  accordingly.  ' 

(c)  8  Taunt.  592.  (</)  2  Scott,  840;  I  Hodgct,  448. 


Nov.  21. 


Exparte  Garcia. 


A  TCHERLEY,  Seijt.,  obtained  a  rule  to  bring  up  the  body  of  Garcia,  a 
bankrupt,  by  habeas  corpus,  upon  the  ground  that  he  was  in  the  custodT 


A  writ  or 

kabeat  corpus 

woa^  obuincd 

agmin»t  the         ^f  ^jj^  warden  of  the  Fleet,  under  a  warrant  of  certain  commissioners  of  bank- 

wafden  of  the  _  ,,        ,     ^  ,  i      .         ,     , 

F^(,  forthe      rupt.      It  was  alleged  that  the  warrant  was   improperly  issued,  because 

fniMh^aiid^Mr  ^^^  bankrupt   had  not  given  satisfactory  answers  to  certain  questions  pot 
' by  the  commissioners,  respecting  the  disposal  of  his  property:  he  having 


of  a  warrant 
tiaped  bj  com- 
mnaionert  of 
bankrupt, 
whereby  m 
bankrupt  was 
committed  to 
prison  for  not 
answering  cer- 
tain questions 
to  the  satisfac- 
tion of  the 
commissioners. 
The  warden 
returned  that 
the  prisoner 
was  in  custody 
under  detainers  auctions  touehbg  his  property, 
for  debt;  and     ^  b         r    r      ^ 

rant,  which  was       Atcherley,  Seijt.,  cited  Rew  v.  Kenworthy  [a]  and  R^x  v.  Pedley  [b],  to  she^ 
directed  to  the  ^jj^^^  ^^  counsel  shewing  cause  against  the  rule  ought  to  begm. 


made  a  very  extraordinary  statement,  respecting  a  robbery  from  his  pereoa, 
of  a  large  sum  of  money. 

Upon  shewing  cause,  the  warden  appeared  in  Court  with  the  prisoner.  The 
warden's  return  stated  that  he  held  Garcia  in  his  custody,  under  detainers  in  fire 
actions  for  debt;  and  that,  on  the  15th  June,  a  warrant,  a  copy  of  which  was  set 
forth,  directed  to  the  keeper  of  Newgate  and  all  others  whom  it  might  concern, 
under  the  hands  of  three  commissioners  of  bankrupt,  vras  delivered  to  him, 
whereby  Garcia  was  committed  to  the  custody  of  the  keeper  of  Newgate,  until 
he  should  make  full  answer,  to  the  satisfaction  of  the  commissioners,  to  certain 


keeper  of  JVm< 

gate  and  all 

other  persons 

whom  it  might 

concero,  was  afterwards  lodged  with  him.    Held^  that  the  prisoner  was  not  entitled 

writ  of  hahca*  corpus^  because  he  was  not  io  custody  under  the  warrant. 


(a)  1  B.  &  Cress.  711. 


(61  1  Leach.  Crown  Cases,  case  122. 
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WiUk,  Seijt.,  cmM,  contended,  that  the  gromtdfr  of  objectson  to  the  de*     €<Mn.  pieati 
tioition  onght  to  be  first  stated;  and  the  Court  being  of  that  opinion,  they  di« 


£x  parte 
rected  the  prisoner's  counsel  to  state  the  objections.  Garcia. 

Wiide,  Seijt. — ^It  will  be  unnecessary  to  trouble  the  Court  upon  the  merits 
of  the  rule  which  has  been  obtained,  because  it  appears,  by  the  warden's  re- 
torn,  that  the  prisoner  has  never  yet  been  in  his  custody,  under  the  warrant  of 
the  commissioners.  The  warden  returns  that  he  has  the  prisoner  in  his  cus- 
tody  under  detainers  in  certain  actions.  This  is  a  good  cause  of  detention, 
without  relying  upon  the  warrant  at  all.  [Tmdal,  C.  J. — No  man  has  a  right 
to  a  writ  of  habeas  corpus  to  try  the  validity  of  a  warrant,  until  he  has  been  in 
CQstody  under  it.  Brother  AtcherUy^  yon  leap  before  yon  come  to  the  stile. 
In  whatever  way  we  should  decide  this  question,  the  prisoner  could  not  get  out 
of  custody.] 

Ateherky,  Seijt. — The  opinion  of  the  Court  is  now  songht  for  as  to  the 
legality  of  the  warrant.  If  it  be  an  illegal,  or  void  warrant,  the  prisoner  may 
perhaps  be  able  to  pay  his  debts.  He  has  no  remedy,  if  this  be  denied  him ; 
hecanse  the  keeper  of  Newgate,  to  whom  the  warrant  is  directed,  would  return 
that  he  had  not  the  prisoner  in  his  custody;  and  the  warden  of  the  Fleet  avers 
that  he  does  not  detain  him.  And  the  return  is  bad,  because  the  warrant  is  not 
annexed.  The  Court  ought  to  be  able  to  see  whether  it  is  good  upon  the  face 
of  it. 

TiNDAi.,  C.  J. — ^It  seems  to  me  that  this  writ  would  not  have  been  granted, 
imless  the  Court  had  supposed  that  the  party  was  actually  detained  by  the 
warden  under  the  warrant.  It  now  appears  that  he  is  not;  and  therefore, 
^  prisoner  most  be  remanded. 

Gasblbb,  J.«  Vauohan,  J.,  and  Bosanqubt,  J.,  concurred. 

Rule  discharged. 


Doe  d.  Caulfield  v.  Roe. 


Nov.  25. 


A  RULE  nisi  was  obtained  under  1  Geo.  4,  c.  87,  calling  upon  the  tenant  When  an  ap. 

to  shew  cause  why  he  should  not  enter  into  a  recognizance,  and  give  the  mlS'eMBinst  m 

undertaking  required  by  that  statute.     The  rule  was  drawn  up  upon  reading  tenant,  under 

a  copy  of  the  agreement  under  which  the  tenant  held  the  premises,  with  an  the  OTiginal 

affidarit  of  the  execution  of  the  original.  ^««d  or  ^ree- 

^  Boent  under 

which  the  tene. 

Stephen,  Serjt.,  shewed  cause.— The  statute  directs,  that  it  shall  be  lawful  ™u"|\"*,^^* 

for  the  landlard,  producing  the  lease  or  agreement  in  writing,  under  which  the  ddced,  pro- 

tenant  held  any  lands  or  tenements  for  any  term  or  number  of  years  certain,  P*'*^  stamped. 

or  from  year  to  year,  or  some  counterpart  or  duplicate  thereof,  and  proving 

the  execution  of  the  same  by  affidavit,  to  move  the  Court  for  a  rule  nisL 

It  is  evident  that  the  agreement,  or  a  counterpart  of  it,  ought  to  have  been 

produced,  and  annexed  to  the  affidavit,  when  the  rule  nisi  was  obtained,  to 
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Conu  Pleat. 

Doe 

d. 
Caulfield 

v» 
Roe. 


enable  the  Court  to  ascertaia  whether  the  tenant  had  been  holding  the  tene- 
ments under  a  valid  agreement,  with  a  proper  stamp  affixed. 

The  agreement  was  now  produced,  properly  stamped;  but  it  appeared,  by  a 
date  affixed  in  the  margin,  that  the  stamp  had  heen  affixed  after  the  rule  md 
had  heen  granted. 


Stephen,  Serjt. — ^Another  and  more  important  objection  now  arises, 
this  rule  was  granted,  there  was  no  valid  agreement  in  existence. 


^iMSl 


Wilde,  Sexjt.,  in  support  of  the  rule. — It  is  not  the  practice  to  leave  the 
original  document  in  court  when  the  rule  mn  is  obtamed.  Todd's  Practice, 
1223,  9th  ed.  The  agreement  is  now  stamped,  and  the  courts  will  never  in- 
quire when  a  stamp  is  affixed.     Clarke  v.  Jones  (a). 

TiNDAL,  C.  J. — If  we  had  seen  that  this  agreement  reqmred  a  stan^, 
when  the  rule  nisi  was  applied  for,  it  would  not  have  been  gpranted.  The  words 
of  the  statute  are  very  explicit;  and  it  is  made  a  condition  precedent  that  the 
original  or  a  duplicate  of  the  lease  or  agreement  shall  be  produced.  The  rule 
ought,  therefore,  to  be  drawn  up  upon  reading  the  original  document  or  a  du- 
plicate; but  this  rule  is  defective  in  both  points. 

Gabxlbb,  J.,  Vauohan,  J.,  and  Bobanqubt,  J.,  concurred. 


Rule  discharged. 


(a)  3  Dow.  P.  C.  277. 


JVov.  25. 


Weymouth  V.  Knipk. 


Where  one 
attorney 
brought  an 
action  againat 
another  attor- 
ney, for  hUbilli 
ofcoati  for 
agency  buii. 
nesa,  Held^ 
that  the  bill 
wai  not  taxable. 


pETERSDORFF  obtained  a  rule  nisi  to  tax  the  plaintiflTs  bill  of  coste. 
The  plaintiff  was  an  attorney  in  London,  and  had  brought  the  present 
action  to  recover  the  amount  of  certain  bills  of  costs  for  agency  busines  done 
for  the  defendant,  who  was  an  attorney  in  the  country,  between  1832  and 
1835.  The  matter  had  previously  been  before  Park,  J.,  at  chambers,  who 
dedined  to  make  any  order. 

Crowder  shewed  cause. — Sec.  6  of  the  12  Geo.  2,  c.  13,  expressly  enacts, 
that  the  2  Geo.  2,  c.  23,  shall  not  extend  to  any  bill  of  fees,  charges,  and 
disbursements,  due  from  one  attorney  to  another;  and  that  every  attorney  may 
use  such  remedies  for  the  recovery  of  his  costs,  as  he  might  have  done  before 
the  making  of  that  act.  In  Anonymous  (a),  it  was  said  by  the  master,  that  he 
had  never  taxed  a  bill  for  agency  in  his  life;  and  the  Court  held,  that  a  judge's 
order,  which  had  been  obtained  to  tax  an  agent's  bill,  was  irregularly  obtained. 
The  only  authority  on  the  other  side  is  Exparte  Bearcroft  (b),  but  since  tiiat 
case  was  decided,  it  has  been  held,  that  the  Court  has  no  common  law  juris- 
diction to  tax  attomies'  bills,  Dagley  v.  Kentish  (c),  Cbitterbuck  v.  Combes  (d). 


(a)  1  Wilson,  266. 
(o)  Doufflas,  200. 


(e)  2B.  &  Ado.411. 
(</)  5  B.  &  Ado.  400. 
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Wilde,  Serjt.,  and  PetersdorJ^,  amtrH, — This  question  arises  after  an  action  Com.  Pleat. 

bas  been  commenced,  and  both  parties  are  officers  of  the  court.     In  such  a  __.  "^"^^^^ 

case,  the  Court  has  a  jurisdiction,  at  common  law,  to  order  the  bill  to  be  v. 

taxed.     In  Innes  v.  Hake(e),  the  lord  chancellor  ordered  an  agent's  bill  to  be  Knipe. 
taxed. 

TiNDAL,  C.  J. — Bills  of  costs  between  an  attorney  and  his  agent,  are  ex- 
pre^ssly  excepted  out  of  the  operation  of  the  2  Geo.  2,  c.  23.  That  being  the 
case,  I  am  of  opinion  that  this  rule  must  be  discharged. 

Ga8BJLbe,  J.,  Vauohan,  J.,  and  Coltman,  J.,  concurred. 

Rule  discharged  (/). 

(*)  2  Cox,  173.  common  law  jurisdiction  to  order  an  aitor* 

(/)  In  Exparfe  Bowles,   1  Hodges,   143,       ney's  bill  to  be  taxed, 
this  Court  intimated,    that  there  was  no 


CoKNisH  and  another  v,  Keene  and  others. 

'FHE  declaration  stated,  that  the  plaintiff,  R,  FT,  Sievier,  before  and  at  the  in  a  patent 

time  of  making  the  letters  patent  thereinafter  mentioned,  was  the  true  and  '^^^  J**^  *"",jf 

first  inventor  of  a  certain  improvement  or  improvements  in  the  making  or  ma-  the  manofac* 

nufacturing  of  elastic  goods  or  fabrics,  applicable  to  various  useful  purposes,  -"J^dB^oncof^ 

and  mentioned  in  the  letters  patent  thereinafter  in  part  set  forth;  and  there-  the  objects 

upon  our  lord  the  king,  theretofore,  to  wit,  on  the  17th  day  of  January,  [h^^tcnte^in 

in  the  third  year  of  the  reign  of  our  said  lord  the  king,  by  his  letters  patent,  his  specifics* 

bearing  date  at  Westminster,  the  day  and  year  last  aforesaid,  under  the  great  produce  do ih 


seal  of  Great  Britain  and  Ireland,  and  which  said  letters  patent  the  plaintiffs  fr?"™  *»"<>"  «>' 

,..  ,.,         ,1  J  ir  -J-'  ®*hcr  mate- 

now  brmg  into  court,  bearing  date  the  day  and  year  last  aforesaid;  reciting,   rials,  in  which 

that  the  said  Robert  William  Sievier  had,  by  his  petition,  humbly  represented  Jg,^^J^^*J,^;. 

unto  our  said  lord  the  king  that  he  had,  after  considerable  application  and  ex-  tic  cords  or 

pense,  invented  or  discovered  an  improvement  or  improvements  in  the  making  fndlan-rubber 

cr  manufacturing  of  elastic  goods  or  fabrics,  applicable  to  various  useful  pur-  wound  round 

poses,  which  invention  he  believed  would  be  of  general  benefit  and  advantage:  i^u^  materiaTs  5 

that  he  was  the  true  and  first  inventor  thereof,  and  that  the  same  had  not  after  describing 

been  made  or  used  by  any  person  or  persons,  to  his  knowledge  or  belief;  and  effecting  this 

that  the  said  plaintiff,  Robert  William  Sievier,  therefore  humbly  prayed  our  g^^^^'^J^J" 

said  lord  the  king  would  graciously  be  pleased  to  grant  unto  him,  his  executors,  this  process*,  a 

administrators,  or  assigns,  our  lord  the  king's  royal  letters  patent  under  tlie  jl^^'^JJ'hrc^ 

great  seal  of  Great  Britain,  for  the  sole  working,  constructing,  making,  selling,  should  afford 

using,  and  exercising  of  his  said  invention,  and  all  benefit  and  advantage  JiJ^tic^prS-^ 

thereof  within  tliat  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  •"«.  accord. 
'^  °  mg  to  the 

proportion  of  the  elastic  and  non-elafttic  material.  It  appeared,  that  the  use  of  elastic  strands  of 
mdian.rubber  covered  with  a  filamentous  material,  was  known  before,  and  also  the  use  of 
cotton  materials ;  bat  theplscing  them  together  side  by  side  as  a  warp  wan  new.  It  was  proved, 
that  the  new  manufacture  formed  a  web  which  combined  the  two  qualities  of  great  elasticity 
and  a  limit  thereto,  and  that  it  was  a  cheaper,  lighter,  and  more  porous  article  than  any  which  had 
been  before  produced.  In  an  action  for  iitfrinKing  this  patent,  the  jurv  found  a  verdict  for  the 
plaintiff,  ana  the  Court  held,  that  thin  was  a  new  manftfacture  within  the  statute  of  James^  and 
refused  10  set  aside  the  finding  of  the  jury. 
VOL.  u.  u 
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called  Unghnd,  or  our  said  lord  the  king's  dominion  of  Wales  and  town  of 
Berwick-upon-Tweed,  for  the  term  of  fourteen  years,  according  to  the  stitute 
in  that  case  made  and  provided:  and  that  our  lord  the  king,  being  wHlingto 
give  encouragement  to  all  arts  and  inventions  which  might  be  for  the  public 
good,  was  graciously  pleased  to  condescend  to  the  petitioner's  request.  It  b 
made  known,  among  other  things,  that  our  said  lord  the  king,  of  his  i^iectal 
grace,  certain  knowledge,  and  mere  motion,  had  given  and  granted,  and  by 
the  said  letters  patent,  for  our  said  lord  the  king,  his  heirs,  and  successors,  did 
give  and  grant  unto  the  said  Robert  William  Sievier,  his  executors,  adminis- 
trators, and  assigns,  our  said  lord  the  king's  especial  license,  full  power,  sole 
privilege,  and  authority,  that  he,  the  said^.  William  Sievier,  his  executors,  id- 
ministrators,  and  assigns,  and  every  of  them,  for  himself  and  themselves,  or  by 
his  and  their  deputy  or  deputies,  servants,  or  agents,  or  such  others  as  be,  the 
said  Robert  William  Sievier,  his  executors,  administrators,  or  assigns,  shooid 
at  any  time  agree  with,  and  no  others,  from  time  to  time,  and  at  all  time« 
during  the  term  of  years  therein  expressed,  should  and  lawfully  might  make, 
use,  exercise,  and  vend  his  said  invention,  within  that  part  of  our  said  lord  the 
king's  United  Kingdom  of  Great  Britain  and  Ireland  called  England,  our  said 
lord  the  king's  dominion  of  Wales,  and  town  of  Berwick-ttpon-iyoeed,  in  suck 
manner  as  to  him,  the  said  Robert  William  Sievier,  his  executors,  administra 
tors,  and  assigns,  or  any  of  them,  should,  in  their  or  his  discretions,  seem  meet; 
and  that  he,  the  said  Robert  William  Sievier,  his  executors,  administratur^, 
and  assigns,  should  and  lawfully  might  have  and  enjoy  the  whole  pro6t 
benefit,  commodity,  and  advantage,  from  time  to  time  coming,  growing,  ac- 
cruing, and  arising  by  reason  of  the  said  invention,  for  and  during  the  term  c: 
years  therein  mentioned;  to  have,  hold,  exercise,  and  enjoy  the  said  licea<t', 
powers,  privileges,  and  advantages  thereinbefore  granted,  or  mentioned  to  be 
granted,  unto  the  said  Robert  William  Sievier,  his  executors,  administrator^, 
and  assigns,  for  and  during  and  unto  the  full  end  and  term  of  fourteen  year: 
from  the  date  thereof,  and  fully  to  be  complete  and  ended,  according  to  th^ 
statute  m  that  case  made  and  provided.  And  to  the  end  that  he,  the  said  Robert 
William  Sievier,  his  executors,  administrators,  and  assigns,  and  every  of  then;, 
might  have  and  enjoy  the  full  benefit  and  sole  use  and  exercise  of  the  said 
invention,  according  to  our  said  lord  the  king's  gracious  intention  thereinbefoit 
declared,  our  said  lord  the  king  did,  by  the  said  letters  patent,  for  himself,  his 
heirs  and  successors,  require  and  strictly  command  all  and  every  person  atd 
persons,  bodies  politic  and  corporate,  and  all  other  our  said  lord  the  king'? 
subjects  whatsoever,  of  what  estate,  quality,  degree,  name,  or  condition  soever 
the  same  might  be,  within  the  said  part  of  our  said  lord  the  king's  Uoitcd 
Kingdom  of  Great  Britain  and  Ireland  called  England,  our  said  lord  the 
king's  dominion  of  Wales  and  town  of  Berwick-iqMn-Tweed,  aforesaid;  that 
neither  they  nor  any  of  them,  at  any  time  during  the  continuance  of  the 
said  term  of  fourteen  years  thereby  granted,  either  directly  or  indirectlT. 
should  make,  use,  or  put  in  practice  the  said  invention,  or  anj  part  d 
the  same,  so  attained  unto,  by  the  said  Robert  William  Sievier  as  aforesaid,  dc: 
in  any  wise  counterfeit,  imitate,  or  resemble  the  same,  nor  should  make  cr 
cause  to  be  made  any  addition  thereunto  or  subtraction  finom  the  same. 
whereby  to  pretend  himself  or  themselves  the  inventor  or  inventors,  deviser  or 
devisers  thereof,  without  the  license,  consent,  or  agreement  of  the  said  Robrri 
William  Sievier,  his  executors,  administrators,  or  assigns,  in  writing-  under  liii 
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or  their  hands  and  seals,  first  Lad  and  obtained  in  that  behalf,  upon  such  pains 
and  penalties  as  could  or  might  be  justly  inflicted  on  such  offenders  for  their 
contempt  of  that  our  said  lord'  the  king's  royal  command;   under  and  subject      Corn  ism 
to,  amongst  others,  a  certain  proviso,  that,  if  the  said  Robert  William  Sievier      Keekb. 
should  not  particularly  describe  and  ascertain  the  nature  of  the  said  invention, 
and  in  what  manner  the  same  was  to  be  performed,  by  an  instrument  in 
writing  under  his  hand  and  seal,  and  cause  the  same  to  be  enrolled  in  our  said 
lord  the  king's  High  Court  of  Chancery,  within  six  calendar  months  next  and 
immediately  after  the  date  of  those  our  said  lord  the  king's  letters  patent,  that 
then  those  our  said  lord  the  king's  letters  patent,  and  all  liberties  and  advantages 
whatsoever  thereby  granted,  should  utterly  cease,  determine,  and  become  void,  any 
thing  thereinbefore  contained  to  the  contrary  thereof  in  any  wise  notwithstand- 
ing, as  in  and  by  the  said  letters  patent,  reference  being  thereunto  had,  will,  among 
other  things,  fiilly  appear.  And  the  said  plaintiffs,  in  fact,  say,  that  the  plaintiff, 
Robert  miUam  Sievier,  did,  afterwards,  and  within  six  calendar  months  next  and 
immediately  after  the  date  of  the  said  letters  patent,  to  wit,  on  the  15th  day  of 
July,  1 833,  in  pursuance  of  the  said  proviso  and  of  the  said  letters  patent,  particu- 
larly describe  and  ascertain  the  nature  of  the  said  invention,  and  in  what  manner 
the  same  was  to  be  performed,  by  an  instrument  in  writing,  under  his  hand 
and  seal,  and  caused  the  same  to  be  enrolled  in  our  said  lord  the  king's  High 
Court  of  Chancery,  within  the  said  space  of  six  calendar  months  then  next  and 
immediately  after  the  date  of  our  said  lord  the  king's  letters  patent,  as  by  the 
record  of  the  said  instrument  in  writing  now  remaining  of  record  in  the  said 
High  Court  of  Chancery,  more  fully  appears.     And  the  plaintiffs  further  say, 
that,  afterwards,   and  after  the  said  plaintiff,  Robert  William  Sievier,  had 
perfected  his  said  invention,  and  after  the  granting  of  the  said  letters  patent  as 
aforesaid,  to  wit,  on  the  7th  day  of  April,  1834,  the  plaintiff,  Robert  William 
Si0vier,  duly  assigned  unto  the  plaintiff,  Thomas  Cornish,  a  certain  part>  share, 
or  interest,  to  wit,  one  undivided  half  part,  share,  or  interest,  of  him  the  plain- 
tiff, Robert  William  Sievier,  in  the  said  invention,  and  the  benefit  and  advan- 
tage thereof,  under  and  by  virtue  of  the  said  letters  patent  (a) ;  and  they  the  plain- 
tiffs afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  became  and  were, 
and  still  are.  interested,  in  form  aforesaid,  in  the  said  invention  and  in  the  said 
letters  patent  and  the  benefit  and  advantage  thereof:  and  the  plaintiffs,  in  fact, 
farther  say,  that  the  said  Robert  William  Sievier  always,  from  the  granting  the 
said  letters  patent,  as  aforesaid,  down  to  and  at  the  time  of  making  the  said 
assignment  of  the  said  part,  share,  or  interest  therein  to  the  said  Thomas 
Cornish  as  aforesaid,  did,  and  they  the  plaintiffs,  Thomas  Cornish  and  Robert 
William  Sievier,  thenceforth  have  always,  by  himself  and  themselves  respec- 
tively, his  and  their  servants  and  agents,  in  that  behalf  made  and  exercised 
and  vended  the  said  invention,  to  his  and  their  great  advantage  and  profit 
respectively;    yet  the  said  defendants,  well  knowing  the  premises,  but  con- 
triving, and  wrongfully  and  unjustly  intending  to  injure  the  plaintiffs,  and  to 
deprive  them  of  the  said  profits,  benefits,  and  advantages,  which  they  might 
and  otherwise  would  have  derived  and  acquired  from  the  making,  using,  ex- 
ercising, and  vending  of  the  said  invention,  after  the  making  of  the  said  letters 
patent,  and  after  the  said  assignment  by  the  plaintiff,  Robert  William  Sievier, 

(a)  See  the  proceedings  on  a  writ  of  error      roent  in  the  declaration  is  considered.    3 
to  the  Exchequer  Chamber,  where  this  aver-      Ho<Jges. 


Keehe. 
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Com,  Pleas,  of  the  said  part>  share,  or  interest  therein,  to  the  said  Thomas  Cornish  as  afore- 
CoKKisH  ^^'  ^^^  ^^^  ^^y  ^^^  plaintiffs  so  became  interested  therein  as  aforesaid,  aad 
V.  within  the  said  term  of  years  in  the  said  letters  patent  mentioned,  to  wit,  on 

the  first  day  of  April,  1834,  and  on  divers  other  days  and  times  between  that 
day  and  the  commencement  of  this  suit,  within  that  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland  called  England,  our  said  lord  the  king's  do> 
minion  of  Wales,  and  the  town  of  Berwick-upon-Tweed,  unlawfully  and  unjustly, 
and  without  the  license,  consent,  or  agreement  of  the  said  plaintifiTs,  or  either 
of  them,  in  writing,  under  their  or  either  of  their  hands  and  seals,  or  otbervrise 
howsoever,  for  that  purpose  had  and  obtained,  and  against  the  will  of  the 
plaintiffs  and  each  of  them,  did  make,  use,  and  put  in  practice  the  said  inveih 
tion  and  divers  parts  of  the  same,  and  did  also,  on  the  several  days  and  times 
aforesaid,  counterfeit,  imitate,  and  resemble  the  said  invention;  and,  on  the 
several  days  and  times  aforesaid,  did  also  make  and  cause  and  procure  to  be 
made,  divers  additions  to,  and  divers  subtractions  from,  the  said  inventioD, 
whereby  they  pretended  to  be  the  inventors  and  devisers  thereof;  and,  on  the 
several  days  and  times  aforesaid,  did  vend  and  sell,  and  cause  and  procure  to 
be  vended  and  sold,  divers  large  quantities,  to  wit,  50,000  pieces  and  1 ,000,000 
yards  of  certain  elastic  goods  and  fabrics  manufactured  according  to  and  by 
means  of  the  said  invention,  and  divers  large  quantities  of  elastic  goods  and 
fabrics,  to  wit,  50,000  pieces  of  elastic  goods,  and  1,000,000  yards  of  a  febnc 
in  imitation  of  certain  elastic  goods  and  fabrics  manufactured  by  the  plaintifs, 
by  themselves,  their  servants,  and  others  employed  by  them,  by  means  of  the 
said  invention ;  in  breach  of  the  said  letters  patent,  and  against  the  privilege 
so  granted  to  the  said  plaintiff,  Robert  William  Sievier,  and  his  assigns,  as 
aforesaid;  whereby  the  plaintiffs  have  been  and  are  greatly  injured,  and  de- 
prived of  a  great  part  of  the  profits  and  advantages  which  they  might  aod 
otherwise  would  have  derived  and  acquired  from  the  said  invention ;  to  the 
damage  of  the  plaintiffs  of  3000/. 

The  defendants  craved  oyer  of  the  said  letters  patent ;  and  pleaded,  /rs^, 
not  guilty.  Second  plea,  that  the  plaintiff,  Robert  William  Sievier,  was  not, 
before  and  at  the  time  of  the  making  the  said  letters  patent,  the  tme  and 
first  inventor  of  any  improvement  or  improvements  in  the  making  and  mana- 
facturing  of  elastic  goods  or  fabrics,  applicable  to  various  useful  purposes,  in 
manner  and  form  as  the  plaintifis  had  in  their  declaration  alleged.  Conclu- 
sion to  the  country.  Third  plea — that  the  said  alleged  invention  or  discoverr 
in  the  said  letters  patent  and  instrument  in  writing,  mentioned,  described,  aivi 
ascertained,  was  not,  before  and  at  the  time  of  the  making  the  said  letters 
patent,  a  new  invention,  as  to  the  public  use  and  exercise  thereof  in  that  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Wales,  or  Bervick-w^im' 
Tweed;  nor  was  the  same  invented  or  found  out  by  the  said  Robert  JTUlism 
Sievier,  by  reason  whereof  the  said  letters  patent  were  and  are  wholly  void. 
Conclusion  with  a  verification.  Fourth  plea — that  the  said  alleged  inventioo, 
in  the  said  letters  patent  mentioned,  described,  and  ascertained,  was  not  an 
improvement  in  the  making  or  manufacturing  of  elastic  goods  or  fabrics  appli- 
cable to  various  useful  purposes.  Conclusion  to  the  country.  SixtA  plea— 
that  the  plaintiff,  Robert  William  Sievier,  did  not  particularly  describe  and 
ascertain  the  nature  of  his  alleged  invention,  and  in  what  manner  tbe  same 
was  to  be  performed,  by  any  instrument  in  writing,  in  manner  and  form  as 
the  plaintiffs  had  in  their  said  declaration  in  that  behalf  alleged.  CoDchisuia 
to  the  country. 


Keeke. 
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Replication — to  the  first  and  second  pleas,  a  similiter;  to  the  third  plea.  Com.  Pleat, 
that  the  said  invention  or  discovery  in  the  said  letters  patent  and  instrument  cornish 
in  writmg  mentioned,  described,  and  ascertained,  was,  before  and  at  the  time 
of  the  making  of  the  said  letters  patent,  a  new  invention  as  to  the  public  use 
and  exercise  thereof,  in  that  part  of  the  United  Kingdom  of  Great  Britain,  &c. 
and  the  same  was  invented  and  found  out  by  the  said  R.  W.  Sievier,  To  the 
fourth  and  fifth  plea,  a  similiter. 

The  patent,  which  was  sealed  on  the  1 7th  January,  1 833,  was  taken  out  "  for 
an  improvement  or  improvements  in  the  making  or  manufiacturing  of  elastic 
goods  or  fabrics  apphcable  to  various  useful  purposes."  The  specification, 
enrolled  on  the  6th  of  July,  1833,  described  the  invention  in  the  following 
manner: — "The  first  object  I  propose,  is  to  manufacture  an  article  by  the 
ordinary  knitting  frame,  or  similar  kind  of  machinery,  in  which  cords  or 
strands  of  indian- rubber  shall  be  introduced  between  the  loops  or  stitches  of 
the  fabric,  for  the  purpose  of  forming  elastic  cords  or  bands  round  the  margins 
or  other  parts  of  stockings,  socks,  gloves,  night-caps,  drawers,  and  various 
other  articles  of  clothing.  The  second  object  is  to  manufacture,  in  the  ordi- 
nary loom,  an  elastic  woollen  doth,  by  the  introduction  of  cords  or  strands  of 
indiah-rubber  among  the  longitudinal  threads  or  yams  which  constitute  the* 
chain  or  warp,  and  also  among  the  transverse  threads  or  yarns,  which  consti- 
tute the  weft  or  shoot,  and  which  cloth  shall  be  capable  of  being  afterwards 
felted  and  dressed  with  a  nap. 

"The  third  object  is,  to  produce  cloth  from  cotton,  flax,  or  other  suitable 
material,  not  capable  of  felting,  in  which  shall  be  interwoven  elastic  cords  or 
strands  of  indian  rubber,  coated  or  wound  round  with  a  filamentous  material. 
The  first  of  these  improvements  I  effect,  by  preparing  knitting  frames,  or  other 
similar  machines  in  the  usual  way,  for  the  production  of  the  knitted  materials, 
called  "stocking  fabric;"  and  when  the  same  are  set  to  work,  and  the  fabric 
has  been  manufactured  by  the  ordinary  knitting  process,  up  to  the  part  at 
which  I  desire  to  introduce  the  elastic  cords  or  strands,  I  then,  by  the  adjust- 
ing screws  of  the  machine,  provide  for  elongation  or  contraction  of  the  lengths 
of  the  loops  or  stitches,  of  the  row  next  to  be  produced  across  the  machine, 
in  order  to  form  a  channel  to  receive  the  said  elastic  cord  or  strand ;  and  hav- 
ing prepared  fine  strips  of  indian-rubber,  which  may,  if  desired,  be  coated  or 
covered  with  a  filamentous  material  as  described  in  the  specification  of  my 
patent,  dated  the  Ist  December,  1831,  I  conduct  such  thread,  cord,  strand,  or 
strip  of  indian-rubber,  by  means  of  a  long  needle,  hook,  pincers,  or  other  sui- 
table apparatus,  answering  the  purpose  of  a  shuttle,  across  the  machine, 
between  the  row  of  stitches  or  loops  which  were  last  made,  and  those  which 
are  then  about  to  be  formed ;  and  having  drawn  the  said  indian-rubber  thread, 
cord,  or  strand,  straight  and  smooth,  I  complete  the  last-mentioned  row  of 
loops  or  stiches  by  the  ordinary  movements  of  the  machine,  which  incloses  the 
indian-rubber  thread,  cord,  or  strand,  and  keeps  it  securely  in  its  place,  inter- 
woven with  the  threads  of  the  fabric .  A  second  thread  of  india-rubber  is,  in 
like  manner,  introduced  between  the  next  or  other  subsequent  row  of  stitches, 
and  in  the  same  way  confined ;  and  any  further  number  of  these  threads,  cords, 
or  strands,  may,  by  the  same  means,  be  inserted  and  interwowen  into  the 
fabric,  at  such  parts  as  may  be  required,  for  the  purpose  of  producing  (when 
the  selvages  are  connected  or  whipped  together,)  elastic  bandages,  garters,  or 
bracings  round  the  stocking,  sock,  glove,  night-cap,  or  other  article  of  wearing 
apparel.    In  effecting  the  second  improvement  for  the  production  of  an  elastic 
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Com.  Plfot,    woollen  doth,  I  introduce  into  the  loom,  among  the  longitndinid  or  warp 
Co^^'^^        threads,  cords  or  strands  of  indian-nibber,  or  I  constitute  the  warp  entirdy 
9.  of  such  strands,  either  covered  with  a  filamentous  material  or  not,  and 

Keenc.       through  or  between  the  warp  threads,   cords,  or  strands  of  warp,  I  pfi» 
the  transverse  weft  or  shoot  ^threads  or  yams  in  the  ordinary  vwiy  of  weaving, 
for  the  purpose  of  effecting  that  intervention  which  produces  the  cloth ;  these 
transverse  weft- threads  being  composed  in  part  of  the  indian- rubber  strands, 
or  of  the  ordinary  threads  or  yarns  of  the  fobric,  according  as  I  may  wish  to 
produce  a  doth,  which  shall  be  elastic  lengthwise  only,  or  in  both  directions. 
If  the  elastic  cloth  so  produced,  should  be  intended  for  outward  garments  with 
a  nap  upon  its  surface,  I  should  employ,  in  connection  with  the  indian-mbber 
strands,  yams  spun  from  short  wool,  which,  after  having  been  woven,  I  should 
finish  as  the  woollen  doths  are  usually  finished,  that  is,  felt  the  wool  in  the  foUing 
stock,  raise  the  pile  by  gig  machinery,  or  by  hand  cards  or  teazles,  and  afto*- 
wards  shear  the  nap  down  to  a  fine  smooth  surface.  In  manufacturing  the  ebstk 
cloth  from  cotton,  flax,  or  other  material,  which  is  not  intended  to  be  nuUed  or 
fulled,  I  introduce  into  the  fabric,  threads  or  strands  of  indian-mbber,  whidi 
have  been  previously  covered,   by  winding  filaments  tightly  round  them, 
through  the  agency  of  an  ordinary  covering  machine,  or  otherwise ;  these 
strands  of  indian-rubber  being  apphed  as  warp  or  weft,  or  as  both,  according 
to  the  direction  of  the  elasticity  required.     By  this  combining,  the  atrands  of 
indian-rubber,  with  yams  of  cotton,  flax,  or  other  non-elastic  material,  I  am 
enabled  to  produce  a  cloth  which  shall  aflbrd  any  required  degree  of  elastic 
pressure,  according  to  the  proportions  of  the  elastic  and  non-dastic  materiaL 
It  remains  only  to  add,  that  the  strands  of  indian-rubber  are,  in  the  first  in- 
stance, stretched  to  their  utmost  tension,  and  rendered  non- elastic  as  descnbed 
in  my  former  specification ;  and  being  in  that  state  introduced  in  the  fabric, 
they  acquire  their  elasticity  by  the  application  of  heat,   after  the  fabric  is 
made.     Lastly,  as  my  invention  consists  solely  in  the  employment  of  strands 
of  indian-rubber,  in  connection  with  yams,  in  the  way  described  for  manu- 
facturing elastic  goods  or  fabrics,  I  have  not  deemed  it  necessary  to  describe 
any  particular  kind  of  machinery  for  carrying  the  same  into  efiect,  as  such 
machinery  is  well  known,  and  forms  no  part  of  my  invention." 

The  cause  was  tried  before  Tindal,  C.  J.,  and  a  special  jury,  at  ^e'Middlaei 
sittings,  after  Michaelmas  Term,  1835.  The  plaintifls  proved,  that  the  first 
and  second  objects  mentioned  in  the  specification,  had  been  attained  by  the 
patentee;  and  that  the  articles  therein  described  were  both  new  and  useful, 
and  the  defendants  oflered  no  evidence  to  shew  the  contrary. 

The  whole  case  tumed  upon  the  validity  of  the  patent,  as  it  respected  the 
elastic  cloth  or  web.  which  was  the  third  object  stated  to  have  been  attained. 
It  appeared,  that  this  fabric  was  a  cloth  or  web,  which  consisted  of  strands 
of  indian-mbber,  covered  in  the  manner  stated  in  the  specification,  interstrmti- 
fied  with  threads  of  cotton,  silk,  or  other  fibrous  matter  in  the  same  plane, 
which  strands  of  indian-rubber,  were  placed  at  such  distances  from  each  other 
as  might  be  required.  Any  degree  of  contractile  force  was  given  by  increasing 
the  number  of  indian-mbber  strands,  but  as  the  number  of  these  strands  was  di- 
minished, the  fabric  became  proportionately  porous.  The  last-menti<»ed 
manufacture  was  described  as  being  very  advantageous  when  used  as  surgical 
bandages,  because  any  degree  of  elasticity  which  might  be  required  was  pro- 
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duced,  whilst  the  bandage  was  light  and  porous.  The  elastic  and  non-elastic  Com.  Pleas, 
strands  were  united  together  by  the  weft-thread,  but  longitudinally  they  were  cobnish 
independent  of  each  other ;  and  the  non- elastic  threads  sustained  no  tension 
until  the  web  was  drawn  out  to  a  considerable  extent.  The  consequence  was, 
that  the  elasticity  of  the  fabric  was  not  impaired,  until  the  tension  came  to 
the  point  at  which  the  elasticity  was  limited,  and  then  the  non- elastic  strands 
preserved  the  other  strands  from  being  broken. 

The  web  which  had  been  previously  manufactured,  was  described  as  requiring 
a  greater  quantity  of  elastic  material,  which  made  the  fabric  heavier,  more 
expensive,  less  porous,  and  less  elastic ;  and  that  it  offered  more  resistance, 
without  being  ultimately  stronger.  It  was  proved  for  the  plaiatiffs,  by  the 
evidence  of  several  persons  who  had  been  engaged  in  the  sale  of  web  for  braces, 
for  many  years,  that  no  fabric  similar  to  that  manufactured  by  the  plaintiffs,  was 
brought  to  their  notice  previously  to  1 833 ;  and  several  weavers  stated  that 
they  had  never  seen  the  article,  until  they  had  made  it  whilst  in  the  service  of 
the  plaintiffs,  after  the  date  of  the  patent ;  and  that  the  directions  contained  in 
the  specification,  were  sufficient  to  enable  a  person  of  ordinary  skill  to  produce 
the  articles  there  described. 

The  defendants  put  in  evidence  two  former  patents  which  had  been  granted 
for  the  use  of  caoutchouc.     The  first  to  the  plaintiff,  Sievier,  which  was  sealed 
Ist  December,   1831,   and  enrolled  June,   1832.     The  specification  was  as 
follows: — "This  invention  consists  in  the  application  or  employment  of  fila* 
ments,  threads,  or  strands  of  caoutchouc  or  indian- rubber,  to  or  for  the  making, 
manufacturing,  or  constructing  of  elastic  cables,  ropes,  whale,  fishing,  and 
other  lines,  lathe  and  rigger  bands,  bags  and  purses  ;  such  filaments,  threads 
or  strands  of  caoutchouc  or  indian-rubber,  being  previously  plated  over  or 
covered  with  hemp,  flax,  silk,  wool,  cotton,  catgut,  indian  grass,  strips  of 
leather,  or  other  fit  and  proper  materials,  part  of  which  articles,  when  so 
manu£Eu:tured  are  applicable  to  various  other  purposes,  as  filaments  or  threads 
of  indian-rubber,  covered  with  cotton,  silk,  and  other  materials,  are  now  com- 
monly used  in  the  manufacture  of  many  articles  where  elasticity  is  required ; 
and  as  such  filaments  or  threads  are  covered  with  different  materials,  by 
various  kinds  of  machines  applicable  to  the  purpose,  it  is  not  necessary  for 
me  to  describe  any  particular  machinery,  by  which  the  filaments,  threads,  or 
strands  of  indian  rubber,  required  for  the  different  articles  to  be  manufactured 
in  my  improved  manner,  are  to  be  platted,  intermixed,  or  covered  with  the 
materials;  I,  therefore,  shall  only  state  generally,  that  the  filaments,  threads, 
or  strands  of  caoutchouc,  are  prepared  by  cutting  them  from  any  convenient 
sized  or  shaped  piece  of  indian-rubber  into  long  strips,  which  are  afterwards 
stretched  to  their  utmost  tension,  and  wound  upon  drums,  reels,  or  bobbins, 
ready  to  be  platted  over  or  covered  by  or  interwoven  with  the  various  mate- 
rials before  mentioned."      After  describing  the  mode  of  applying  the  in- 
vention in  the  manufacture  of  cables,  &c.  the  specification  proceeded. — "  My 
improved  bags  and  purses  are  composed  of  knitting  or  net-work,  made  of 
strands  or  cords  of  the  filaments,  prepared  as  above  described,  and  which  are 
capable  of  being  made  into  purses  or  bags  by  hand,  or  the  filaments,  strands, 
or  cords  prepared  as  above  described,  may  be  knitted,  netted,  or  platted  into 
purses  or  bags  by  machinery  or  by  hand.     As  there  are  so  many  descriptions 
of  bags,  to  which  these  improvements  in  the  construction  may  be  applicable, 
it  is  not  necessary  to  state  further  than  that,  in  any  case,  where  elasticity  may 
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Coftt.  PUat,    be  required,  the  \mg  or  purse  may  be  made  wholly  of  the  above  materials,  or 

v^-Y^b/         Q^jy  -^^xtR  used ;  for  instance,  in  making  carpet  traveling  bags,  I  sihonld  only 

V  form  the  ends  or  edges  of  the  bags  of  the  elastic  material,  oivered,  when 

KxEvE.       stretched  to  its  utmost  extension,  with  leather  or  other  suitable  substsnoe, 

which  will  be  capable,  on  collapsing,  of  drawing  up  the  leather  or  other 

covering  into  puckers  or  gathers,  so  as  to  allow  of  the  bag  enlai^gtiig  very 

considerably  when  any  extra  quantity  of  articles  are  put  into  it/' 

The  other  was  a  patent  granted  to  one  Hancock,  sealed  8th  Augusi,  1820, 
for  an  invention  of  an  application  of  a  certain  material  to  various  artides  of 
dress,  and  other  articles,  that  the  same  might  be  rendered  more  elastic.  Hie 
specification  contained  the  foUowmg  statement : — "  The  material  I  use,  b 
caoutchouc ;  I  cut  it  into  slips  of  a  convenient  length  and  thickness,  aceording 
to  the  purpose  for  which  it  is  to  be  used,  and  the  degree  of  elasticity  neoesBiry. 
If  the  quality  of  the  caoutchouc  is  not  the  best,  or  the  spring  is  not  required 
to  be  very  substantial,  I  prepare  these  strips  by  putting  them  into  hot  water, 
and  steeping  them  a  while  to  prevent  their  cracking  on  the  edges  ;  when  the 
substance  of  the  spring  is  required  to  be  more  considerable,  or  the  quality  of 
the  caoutchouc  better,  I  use  it  without  such  preparations.  I  apply  tiie 
caoutchouc  spring  to  gloves  in  the  following  manner : — ^A  case  or  pipe  of 
leather,  linen  or  cotton,  or  other  similar  material,  is  made  as  long  as  it  is  ne- 
cessary the  spring  should  stretch;  the  spring  is  then  fastened  at  the  extremities 
of  the  pipe  or  case,  by  sewing  or  otherwise,  in  such  a  manner  as  that  the  pipe 
may  contract  and  gather  up  very  considerably.  The  case  or  pipe  is  titen 
fixed  in  the  wrist  of  the  glove,  so  as  to  contract  the  glove  to  the  size  of  the 
wrist,  care  being  taken  not  to  make  the  spring  so  strong,  but  that  the  gioTe 
will  easily  draw  over  the  hand.  The  case  or  pipe  may  be  made  in  the  glove 
itself,  and  the  spring  be  introduced  in  the  manner  I  have  described.  Atten- 
tion must  be  paid  in  fastening  the  caoutchouc,  that  it  is  not  pierced  any  where 
between  the  extremities  by  the  needle,  otherwise  it  will  be  liable  to  tear  and 
break.  In  a  similar  manner,  I  apply  the  caoutchouc  spring  to  any  other 
article  of  dress  where  elasticity  is  desirable  at  any  particular  part.  I  a^ly  the 
caoutchouc  springs  to  waistcoats  and  waste  bands,  to  make  them  contract  and 
sit  close  to  the  body  ;  to  coat  sleeve  linings,  to  draw  them  closer  romid  the 
waist ;  to  the  mouth  of  pockets,  to  prevent  their  contents  from  fidling  out 
when  in  an  inverted  position,  and  prevent  their  being  easily  picked;  to 
trowsers  and  to  gaiterstraps,  to  enable  them  to  lengthen  and  shorten  to  the 
bend  of  the  knees  and  ankle  joints ;  to  braces  instead  of  wire  and  other  s]Mings 
as  now  commonly  used ;  to  stockings,  to  prevent  their  slipping  down  the  le^; 
to  garters,  to  shirt- wrists,  to  the  knees  of  drawers  and  breeches,  to  wigs*  hise 
curls  and  fronts  to  keep  tight  on  the  head  ;  to  pocket  books  and  parses,  in- 
stead of  the  strop  and  loop,  and  wire  springs  ;  to  riding  belts,  to  stays,  aad 
such  part  of  the  apparel  and  dress  of  women,  as  require  to  be  kept  doee  to 
the  person,  and  yet  to  be  elastic ;  as  fastenings  to  boots,  shoes,  dogs,  and 
pattens,  when  the  object  is,  to  take  them  off  and  on  without  any  diOBcuIty  of 
unlacing  or  untying.  I  apply  caoutchouc  to  the  soles  of  boots,  shoes,  aiid 
dogs,  by  making  either  the  whole  sole  of  caoutchouc,  or  the  inner  or  cmter 
sole  only,  or  by  fastening  a  piece  of  caoutchouc  between  the  soles ;  and  ia 
either  case,  boots,  shoes,  and  clogs,  are  rendered  more  dastic  to  the  foot.  1 
apply  the  caoutchouc  springs  to  stiffeners  of  neckcloths  ;  I  use  caoutchouc  h 
springs  to  render  them  elastic  to  the  foot,  by  forming  a  piece  to  the  bottom  cf 
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the  stirrnp.  which  I  fasten  in  by  having  holes  drilled  in  the  stirrup  and  sewing    Com.  Pleas» 

m  the  caoutchouc  with  wax  thread  or  wire,  or  by  rivetting  or  screwing  it  on 

with  iron.     In  this  specification,  I  do  not  insist  upon  any  particular  mode  of 

applyiag  or  fastening  caoutchouc  to  the  various  articles  described,  my  object 

being  to  produce  and  apply  a  better  kind  of  spring  than  any  now  in  use,  for 

the  purposes  above-mentioned." 

The  defendants  contended,  that  the  &brics  described  in  the  specifications, 
pabliahed  with  the  patents,  obtained  by  Hancock,  and  by  Sievier  in  1831, 
were  produced  upon  a  principle  exacUy  similar  to  those  which  had  been 
subsequently  manufieurtured  under  the  last  patent,  and  that  they  involved  the 
discovery  of  those  manufactures.  A  considerable  number  of  witnesses  were 
also  called,  to  prove  that  they  had  manufactured  a  fabric,  similar  to  that  which 
it  was  the  third  object  of  the  patentee  to  produce,  before  the  introduction  of 
the  patent  article;  and  an  attempt  was  made  to  shew,  that  the  defendants  had 
also  previously  manufactured  it ;  but  a  witness  called  for  the  plaintifils,  who 
had  been  a  weaver  in  the  defendants'  manufiactory,  denied  the  truth  of  this 
statement.  Some  of  the  defendants'  witnesses  stated,  that  the  new  article  was 
inferior  to  the  old  one ;  but  others  admitted,  that  the  use  of  the  latter  had 
been  superseded,  by  the  introduction  of  the  former.  It  was  admitted,  that  the 
defendants  had  infringed  the  patent.  The  learned  judge  left  the  several  issues 
to  the  jury :  and  with  respect  to  the  question,  whether  the  plaintifils'  was  a 
new  invention,  his  lordship  told  the  jury  that  to  entitle  the  defendants  to  a 
verdict  upon  that  issue,  it  must  be  proved  that  the  article  was  previously  in 
public  use  amongst  persons  in  the  trade ;  and  that  it  was  not  sufficient  to 
prove  such  a  manufacture  of  it,  as  was  only  referable  to  mere  experiments  made 
for  the  purpose  of  a  discovery,  and  confined  to  the  knowledge  of  the  party 
who  was  making  it.  The  jury  found  a  verdict  for  the  plaintiffs,  with  nominal 
damages. 

In  Hilary  Term,  1836,  Sir  F.  Pollock  obtained  a  rule  nisi,  to  enter  a 
nonsuit,  on  the  ground,  first,  that  the  manu^ture  described  in  the  spedfi* 
cation  was  not  the  subject  of  a  patent,  Saunders  v.  Aston  (a),  and  Brunton  v. 
Hawkes  (b) ;  and  secondly,  that  the  specification  was  insufficient.  The  rule 
was  also  drawn  up  for  a  new  trial,  upon  the  ground  that  the  verdict  was  against 
the  evidence ;  and  upon  an  affidavit  that,  since  the  trial,  the  defendants  had 
discovered  that  a  similar  patent  to  the  one  in  question,  had  been  granted  to 
one  Desgrand,  in  November,  1832. 

The  Attomey-Generai,  Wilde,  Serjt.,  Stephen,  Seijt.,  and  Hindnuarch,  shewed 
cause.  First,  the  jury  have  found  that  this  was  a  new  manufacture  within  the 
meaning  of  the  statute  of  James;  and,  therefore,  there  must  be  a  clear  reason 
shewn  for  disturbing  the  verdict  on  this  gpround.  When  the  title  and  specifica- 
tion are  read  together,  the  various  objects  for  which  the  manufacture  was  de- 
signed, are  found  clearly  and  intelligibly  stated.  It  is  true  that  before  this  patent, 
elastic  strands  were  well  known;  but  the  novelty  now  introduced  is,  the  union  of 
elastic  and  non-elastic  strands,  so  as  to  produce  a  limited  elasticity.  Fabrics 
with  elastic  strands  alone,  may  be  extended  until  they  break,  but  by  the  intro- 
duction of  the  non-elastic  strands  the  elastic  pressure  is  limited,  according  to 

(a)  3  B.  &  Add.  831.  (6)  4  B.  &  Aid.  541. 
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Com.  Pleat  the  proportions  of  the  elastic  and  non-elastic  materials.  This  intermixtore  of 
CnRvmi  elastic  and  non-elastic  materials,  was  clearly  a  new  mannfiBCtiire  ;  and  it  was 
abundantly  proved,  that  the  advantages  derived  from  the  discovery  were  very 
great.  The  expenditore  of  the  indian-rabber  was  diminished,  and  a  lighter  and 
more  porous  article  than  any  which  had  been  known  before,  was  introdnoed. 
Secondly,  the  specification  is  perfectly  intelligible,  and  although  more  scientific 
words  might  have  been  used  in  some  instances,  yet  that  would  have  rather 
increased  the  difficulty  of  understanding  the  subject.  It  states  the  nature 
of  the  discovery,  and  the  manner  in  which  it  is  to  be  carried  into  effect ;  and 
it  has  never  been  considered  necessary  to  describe  an  ordinary  loom  or  cyther 
machine.  But  the  objection  to  the  specification  cannot  be  made  ir  the 
present  state  of  the  record.  The  fifth  issue  alone  is  relied  upon  as  raiaiBg  die 
question.  Now,  in  the  filth  plea,  the  defendants  say,  "that  the  plaintiff 
did  not  particularly  describe  and  ascertain  the  nature  of  the  said  invention,  and 
in  what  manner  the  same  was  to  be  performed  by  any  instrument  in  writing/' 
This  is  equivalent  to  a  plea,  that  no  specification  was  enrolled ;  bat  the  de- 
fendants cannot  shew  that  an  insufficient  specification  was  enroUed.  In  Derxum 
V.  Fairie  (c),  there  Was  a  plea  very  similar  to  the  present,  but  the  Court  doabted 
whether  any  objection  to  the  sufficiency  of  the  specification  could  be  made. 
Praed  v.  The  Duchess  of  Cumberland  (d),  was  an  action  in  debt  on  an  anniiity 
bond,  and  the  defendant  pleaded,  that  there  was  no  such  memorial  as  the 
statute  required ;  to  which  the  plaintiff  replied,  that  there  was  a  memofrial 
containing  the  names  of  the  parties,  and  the  consideration  given.  The  plain- 
tiff* having  rejoined  that  the  consideration  was  untruely  alleged  in  the  memo- 
rial, the  Court  held,  that  this  was  a  departure ;  that  a  memorial  was  e&roOed 
which  upon  the  face  of  it  was  a  good  one,  and  that  if  the  defendant  wished  to 
impeach  it,  he  should  have  shewn  in  what  particular  it  was  defective*  and  then 
have  compelled  the  plaintiff  to  take  issue  upon  that  fact.  Morgan  v.  M4Mm  (e), 
and  Roberts  v.  Marriet  (/),  is  to  the  same  eiSect.  And  such  a  mode  of  pleading, 
in  this  instance,  would  be  objectionable,  not  only  as  being  a  departure,  bnt  as 
leaving  matter  of  law  to  the  jury ;  and,  notwithstanding  the  decision  in  FMer 
V.  PembUy(g),  it  has  always  been  the  practice  to  plead  a  defect  in  a  memorial, 
according  to  the  rule  laid  down  in  Praed  v.  The  Duchess  of  Cumberiamd{d). 
And  now  that  the  plea  of  the  general  issue  is  no  longer  in  force,  in  the  spirit  of 
the  new  rules,  which  require  all  matters  to  be  specially  pleaded,  it  is  expedient 
that  the  ancient  mode  of  pleading  should  be  resorted  to  in  this  instance.  Tlie 
issue  raised  is,  whether  the  invention  was  described  by  the  plaintifif  by  any  in- 
strument in  writing,  and  not  whether  the  instrument  is  sufficient  to  support  the 
patent,  or  whether  it  sufficiently  describes  the  mode  of  manoftictare,  or 
whether  it  claims  too  much. 

Sir  F.  Pollock,  CresweU,  and  Knowles,  in  support  of  the  rule.  First,  as  to 
the  question  of  novelty.  The  pluntiffs  are  bound  to  support  the  affirmative 
of  the  issue,  that  the  invention  is  new,  and  was  the  invention  of  Sieoier.  Now,  the 
introduction  of  indian- rubber  strands  into  knitted  goods  was  known:  and  also 
the  use  of  it,  as  described  in  Hancock's  patent,  and  in  Sievier's  first  patent. 
Covered  strands  of  indian-rubber  were  also  intermixed  with  strands  of  other 
materials.     So  that  there  was  nothing  new  in  the  materials  which  were  used, 

(c)  1  Gale,  109.  (/)  2  Saund.  U8. 

(rf)  4  T.  Rep.  685.  {g)\l  Ea&t,  l»«. 
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nor  in  the  mode  of  preparing  them,  nor  in  the  mode  of  weaving  them. 
It  haa  been  contended,  that  the  alternate  mode  of  .placing  the  strands, 
is  the  subject  of  a  patent.  But,  if  that  were  so,  then  a  patent  might 
be  taken  out  for  introducing  a  particular  number  of  each  material,  as 
one  elastic  strand  in  combination  with  three  non-elastic  strands.  It  is 
quite  dear,  that  the  substitution  of  one  material  for  another  in  making  a 
manufacture,  is  insufficient  to  support  a  patent.  Thus,  in  Walker  v.  Cangreveii], 
where  the  invention  was  for  a  gun-barrel.  Sir  John  Leach,  V.  C,  observed, 
"  Though  new,  the  invention  was  not  of  such  a  nature  as  to  come  ¥rithin  the 
statute  of  monopolies,  and  did  not  exhibit  such  proof  of  skill  and  invention,  as 
entitled  it  to  the  protection  of  that  law  which  encouraged  the  exertions  of 
genius,  by  enabling  its  possessors  to  reap,  more  exclusively,  its  reward.  Every 
thing  was  not  an  invention  worthy  of  a  patent,  nor  could  every  original  former 
of  a  machine,  be  called  an  inventor.  Every  novelty  was  not  an  invention 
entitled  to  the  protection  of  tlie  statute.  A  new  principle  must  be  discovered^ 
skill  and  ingenuity  must  be  exerted,  to  entitle  an  inventor  to  a  patent ;  the 
making  of  an  old  machine  of  new  materials  could  not  be  a  discovery,  and  the 
plaintiff  could  claim  no  protection  for  an  invention,  the  only  merit  of  which 
consisted  in  being  made  of  brass  instead  of  wood.  When  tea  was  first  intro- 
duced mto  this  country,  earthenware  tea-pots  were  used,  but  could  a  person 
who  made  the  first  one  of  silver,  be  entitled  to  a  patent,  restraining  all  his 
fellow-subjects  from  using  silver  tea-pots,  except  these  bought  of  him?" 
Brujtiom  v.  Hawkes  (k).  If  a  new  article  were  prepared  in  a  new  manner,  the 
case  might  be  different ;  but  here,  an  elastic  article  and  a  non-elastic  article  had 
already  been  used  in  combination,  and  the  only  difiference  is,  that  a  less  quantity 
of  one  than  the  other,  is  directed  to  be  used.  A  combination  of  two  things, 
neither  of  which  are  new,  is  not  the  subject  of  a  patent,  although  they  might 
not  have  been  combined  before.  Thus,  in  Saunders  v.  Aston  (/),  which  was  a 
patent  for  a  new  button,  Littledale,  J.,  said,  "  Neither  the  button  nor  the 
flexible  shank  was  new ;  and  they  did  not,  by  being  merely  put  together,  con- 
stitute such  an  invention  as  could  support  this  patent."  And,  if  a  patent  fiails 
in  one  of  its  objects,  it  is  altogether  void,  BrwKton  v.  Hawkes  (A).  Secondly, 
the  plea  is  correctly  framed,  to  entitle  the  defendants  to  object  that  the  specie* 
fication  is  insufiicient.  The  plaintiffs  aver,  that  they  enrolled  a  specification 
containing  certain  matters.  The  defendants  say,  they  did  not  eitfol  a  document 
containing  these  matters.  That  is  a  question  of  feet,  because  it  is  dearly  a 
matter  of  evidence,  whether  the  specification  be  sufficient  or  not.  In  Dudhw 
T.  WiUchhom  (n),  the  true  ground  of  the  decision  in  Praed  v.  The  Duchess  of 
Poriland{p)  is  stated;  and  it  was  held  sufficient  to  aver,  that  no  writ  of 
capias  was  duly  issued  against  the  defendant.  The  new  rules  of  pleading 
do  not  make  any  difiference  in  this  respect.  In  Wakeman  v.  Sutton  (p), 
where  a  defendant  in  assumpsit  pleaded,  that  the  contract  declared  upon  was, 
a  guarantee  for  the  debt  of  another,  and  that  no  memorandum  thereof,  stating 
the  consideration,  was  in  writing,  signed  by  the  defendant,  or  any  person 
authorized  by  him ;  it  was  held,  that  the  plaintiff  might  reply,  that  a  memo- 
randum of  agreement  in  writing  stating  the  consideration,  was  signed  by  the 

(i)  Godson  on  Patents,  68.  (»)  16  East.  39. 

(it)  4  B.&  Aid.  456;  Godson  on  Patents,  60.  (o)  4  T.  Rep.  485. 

(i)  3  B.  &  Add.  886.  (/>)  2  Ado.  &  Ellis,  78. 
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Com,  Pleat,  defeDdant,  without  setting  out  such  memorandum  in  the  replication.  lA^sagkt 
V.  Walker  (q)  is  to  the  same  effect,  overruling  Lowe  v.  Eidred  (r).  There  is 
nothing  in  the  specification,  to  shew  that  the  indian-rubber  strands  were  to  be 
placed  in  the  same  plane,  or  that  they  worked  independently  of  each  other; 
and  if  the  article  be  made  without  placing  the  strands  in  the  same  plane, 
then  the  invention  is,  in  all  respects,  similar  to  that  which  is  described  in 
Sievier's  patent  of  1831. 

Cur.  adv.  vult 

TiNDAL,  C.  J. — The  discussion  on  this  case  arises  on  a  motion  to  the  Comt 
to  set  aside  a  verdict  obtained  by  the  plaintiffs,  as  assignees  of  the  original 
patentee,  in  an  action  for  the  infringement  of  a  patent,  and  to  grant  a  new 
trial  upon  three  grounds: — ^first,  that,  in  point  of  law,  the  invention  for 
which  the  patent  was  taken  out  was  not  the  subject-matter  of  a  patent; 
secondly,  that  the  verdict  was  against  the  evidence  given  at  the  trial ;  and, 
thirdly,  upon  facts  disclosed  in  an  affidavit.  The  patent  in  question,  wbidi 
bore  date  the  17th  of  January,  1833,  was  "  for  an  improvement  or  improre- 
ments  in  the  making  or  manufacturing  of  elastic  goods  or  fabrics,  applicable 
to  various  useful  purposes ; "  and  the  patentee,  in  his  specification,  which  was 
enrolled  in  July,  1 833,  described  his  invention,  in  general  terms,  to  be  de- 
signed for  the  production  of  an  elastic  web-cloth,  or  other  manufactured  fabric 
for  bandages,  and  for  such  articles  of  dress  as  the  same  might  be  applicable 
to ;  and  then  described,  more  particularly,  the  three  distinct  objects  which  tbe 
patentee  proposed.  At  the  trial  of  the  cause,  it  was  admitted,  on  the  part  of 
the  defendants,  that  the  principal  ground  on  which  the  patent  was  sought  to 
be  impeached,  was  with  reference  to  the  third  object  described  in  the  specifi- 
cation ;  and  the  whole  of  the  evidence  produced  by  the  defendants,  and  the 
main  part  of  the  argument  before  us,  applies  itself  to  that  object  alone.  The 
third  object  proposed  by  the  patentee  was  to  produce  cloth  horn  cotton,  flax. 
or  other  suitable  material,  not  capable  of  felting,  in  which  shaU  be  interwoven 
elastic  cords,  or  strands  of  indian-rubber,  coated  or  wound  round  with  fila- 
mentous material.  The  patentee  afterwards  describes  the  mode  of  effecting 
the  third  object  to  be,  by  introducing  into  the  fabric,  threads  or  strands  of 
indian-rubber,  which  have  been  previously  covered  by  winding  filaments  tightlv 
round  them,  through  the  agency  of  an  ordinary  covering  machine  or  other- 
wise :  these  strands  of  indian-rubber  being  applied  as  warp  or  weft,  or  as  both, 
according  to  the  direction  of  the  elasticity  required ;  that,  by  thus  combining 
the  strands  of  indian-rubber  with  yams  of  cotton,  flax,  or  other  non-elastic 
material,  the  patentee  was  enabled  to  produce  a  cloth  which  should  afford  any 
degree  of  elastic  pressure,  according  to  the  proportions  of  the  elastic  and  non- 
elastic  material.  The  patentee  added,  that  the  strands  of  indian-rubber  were, 
in  the  first  instance,  stretched  to  their  utmost  tension,  and  rendered  inm- 
elastic,  as  described  in  a  former  specification  to  another  patent ;  and  being  in 
that  state  introduced  in  the  fabric,  they  acquire  their  elasticity  by  the  appli- 
cation of  heat  after  the  fabric  is  made.  Now  the  first  objection  made  to  the 
patent  so  described  is,  that  the  invention  is  not  the  subject-matter  of  a 
patent ;  that  it  is  neither  a  new  manufacture,  nor  an  improvement  of  any  dd 
manufacture,  but  is  merely  the  application  of  a  known  material,  in  a  known 

(?)  6  Bligh.  N.  S.  1.  (r)  1  Cr.  &  M.  239. 
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manner,  to  a  purpose  known  before.     The  question,  therefore,  as  to  this  point, 
is,  does  it  come  under  the  description  of  "  any  manner  of  new  manufacture," 
which  are  the  terms  employed  in  the  statute  of  James  ?    That  it  is  a  manufacture, 
can  admit  of  no  doubt ;  it  is  a  vendible  article,  produced  by  the  art  and  hand 
of  man :  and  of  all  the  instances  that  would  occur  to  the  mind,  when  inquiring 
into  the  meaning  of  the  terms  employed  in  the  statute,  perhaps  the  very 
readiest  would  be  that  of  some  fabric  or  texture  of  cloth.     Whether  it  is  new 
or  not,  or  whether  it  is  an  improvement  of  an  old  manufacture,  was  one  of 
the  questions  for  the  jury  upon  the  evidence  before  them ;  but  that  it  came 
within  the  description  of  a  manufacture,  and  so  far  is  an  invention  which  may 
be  protected  by  a  patent,  we  feel  no  doubt  whatever.     The  materials,  indeed, 
are  old,  and  have  been  used  before ;  but  the  combination  is  alleged  to  be,  and, 
if  the  jury  are  right  in  their  finding,  is  new ;  and  the  result  or  production  is 
equally  so.     The  use  of  elastic  threads  or  strands  of  indian-rubber,  previously 
covered  by  filaments  wound  round  them,  was  known  before ;  the  use  of  yams 
of  cotton,  or  other  non- elastic  material,  was  also  known  before;   but  the 
placing  them  alternately  side  by  side  together  as  a  warp,  and  combining  them 
by  the  means  of  a  weft,  when  in  extreme  tension  and  deprived  of  their  elasti- 
city, appears  to  be  new ;  and  the  result,  namely,  a  cloth  in  which  the  non- 
elastic  threads  form  a  limit,  up  to  which  the  elastic  threads  may  be  stretched, 
but  beyond  which  they  cannot,  and  therefore  cannot  easily  be  broken,  appears 
a  production  altogether  new.     It  is  a  manufacture  at  once  ingenious  and 
simple.     It  is  a  web  combining  the  two  qualities  of  great  elasticity,  and  a 
limit  thereto.     The  second  objection  to  the  verdict  is,  that  it  is  against  the 
evidence.     The  only  issue  to  which  this  objection  has  applied  itself  in  the 
course  of  the  argument,  is  the  issue  whether  the  invention  was  new,  as  to  the 
public  use  thereof  in  England,     Now  the  evidence  at  the  trial,  which  applied 
itself  to  this  question,  consisted  of  two  perfectly  distinct  heads  or  classes :  the 
documentary  evidence  of  former  patents  and  specifications,  and  the  parol  tes- 
timony of  the  witnesses.     It  was  urged  that  the  present  invention  was,  in  the 
whole  or  a  material  part  of  it,  already  known  to  the  public  by  the  specification 
to  the  patent  obtained  by  Hancock,  which  was  enrolled  in  August,  1 820,  and 
the  specification  to  the  former  patent  enrolled  by  Sievier,  in  June,  1832.     As 
to  Hancock's  patent,  it  is  manifest  that  if  it  applied  at  all  to  the  invention 
for  which  the  patent  now  under  discussion  was  taken  out,  it  applied  only  to 
the  first  object  stated  in  the  specification,  all  contention  as  to  which  object 
was  given  up  at  the  trial.     But  the  description  in  Hancock's  patent  shews  a 
material  distinction  between  his  discovery  and  that  of  Sievier.    Hancock's 
patent  was  taken  out  for  a  discovery  "  of  the  application  of  a  certain  material 
to  certain  articles  of  dress,  by  means  of  which  the  same  may  be  rendered  more 
elastic,"  and  the  mode  by  which  this  was  efifected  is  described  in  the  speci- 
fication to  be  that  "  of  applying  strips  of  indian-rubber  into  cases  or  pipes 
formed  in  the  article  after  it  was  complete."     The  first  object  of  Sievier's 
patent,  is  that  of  introducing  the  cords  or  strands  of  indian-rubber  between  the 
loops  or  stitches  of  the  fabric,  so  as  to  form  a  constituent  part  of  the  fabric 
itself;  and  as  to  the  former  patent  of  Sievier,  it  was  a  patent  taken  out  for  the 
making  of  cables,  ropes,  whale- fishing,  and  other  lines,  lathe  and  rigging 
bands,  bags,  and  purses,  of  filaments  or  threads  of  indian-rubber  covered  with 
cotton  or  other  materials ;  the  bands  and  bags  were  to  be  knitted,  not  woven, 
and  there  was  no  attempt  to  mix  with  them  any  non-elastic  material  to 
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Com.  Pleat.  Strengthen  them,  or  to  form  a  limit  to  their  elasticity,  or  for  any  other  pur* 
CobmTsu  V^^'  These  patents,  therefore,  do  not  hy  any  means,  as  it  appears  to  as,  im- 
peach the  novelty  of  the  present  invention.  As  to  the  evidence  of  the  varioos 
witnesses  brought  forward,  on  each  side,  at  the  trial,  it  must  be  admitted  that 
there  was  evidence  on  both  sides.  The  question  raised  for  the  jory  was  this  *.— 
Whether  the  various  instances  brought  forward  by  the  defendants  amounted 
to  proof,  that  before  or  at  the  time  of  taking  out  the  patent,  the  manu&ctQre 
was  in  public  use  in  England,  or  whether  it  fell  short  of  that  point,  and  prored 
only  that  experiments  had  been  made  in  various  quarters,  and  had  been  after- 
wards abandoned?  This  question  is,  from  its  nature,  one  of  considerate 
delicacy ;  a  slight  alteration  in  the  effect  of  the  evidence  will  establish  either 
the  one  proposition  or  the  other,  and  the  only  proper  mode  of  deciding  it  is 
by  leaving  it  to  the  jury.  On  the  present  occasion,  they  heard  the  evidence 
patiently,  and  appeu^  to  apply  it  with  intelligence ;  and  we  can  see  no  rea- 
son to  be  dissatisfied  with  the  conclusion  at  which  they  arrived.  With  respect 
to  the  third  ground  upon  which  the  rule  to  shew  cause  was  obtained  in  this 
case,  viz.,  that  since  the  trial  the  defendant  has  discovered  a  patent  taken  oqx 
by  one  Desgrand,  the  patent  being  sealed  in  November,  1832 ;  without  entering 
into  the  question  whether  the  invention  for  which  the  patent  in  dispute  was 
taken  out,  was  or  was  not  described  in  the  specification  of  Desgrand,  we  think 
it  sufficient  to  observe  that  this  specification  was  not  enrolled  till  Mag,  1S33. 
whereas  the  article  made  under  the  plaintiff's  patent  was  publicly  made  and 
sold  upon  the  London  market,  to  a  very  large  extent,  in  March  and  April  o: 
the  same  year ;  and,  although  the  specification  of  Sievier*8  patent  was  act 
enrolled  till  July,  1833,  we  think  the  mere  fact  of  the  enrolment  of  Desgraais 
specification  after  the  plaintiff's  patent  was  sealed,  and  his  discovery  known 
upon  the  market,  does  not,  of  itself  alone,  afford  any  proof  whatever  of  the 
want  of  novelty  in  the  manufacture  made  under  the  plaintiff's  patent.  We 
therefore  think  there  is  no  ground  for  disturbing  the  verdict,  and  that  the  rale 
for  a  new  trial  must  be  discharged. 

Rule  discharged. 


The  Bank  of  England  v.  Anderson  and  others. 

fif  tut.  3  &  4  IJIS  Honour  the  Master  of  the  Rolls  sent  for  the  opinion  of  this  Court  the 

itii.en*cied,  foUowmg 

that  anybody  Casb. 

politic  or  cor- 

fMnte,  orto.  "j^g  London  and  Westminster  Bank  is  a  co-partnership,  consisting  of  more 

cieiy,  or  com.  ,           .                            .      ,   .                                       .               .      /      ,         m          ^ 

pany,  or  pari-  than  SIX  persons,  united  m  covenants,  carrying  on  m  London  all  such  parts 

tlvDuf^  contisu  ^^  ^^  business  of  banking  as  are  usually  carried  on  by  London  private  bankers- 
Ingof  more        Mr.  George  Alfred  Muskett  is  a  proprietor  of  shares  in  the  said  London  and 
tbao  six  per- 
sons, may  carry 

on  the  trade  or  buiiiness  of  banking  in  London^  or  within  sixty-five  miles  thereof;  provided 
that  such  bod?  politic  or  corporate,  or  society,  or  companfF,  or  partnership,  do  not  borrow,  owe, 
or  take  up  in  Efig:Uiftd^  any  sum  or  sums  of  money  on  their  bills  or  notes,  payable  on  demand, 
at  any  less  time  than  six  months  from  the  borrowing  thereof  t—Held^  that  a  co-partnership 
consisting  of  more  than  six  persons,  snd  carrying  on  the  trade  or  business  of  bankers  within  the 
disunce  of  sixty-five  miles  from  London^  cannot,  in  the  course  of  kucIi  trade  as  bankers,  scccpt 
a  bill  of  exchange  payable  at  le^s  than  six  months  from  the  time  of  the  giving  of  such  accept- 
ance. 

Whether  such  an  acceptance  be  unlawful,  when  given  by  more  than  six  persons  in  pariccr- 
shtp,  but  not  as  bankers,  for  their  private  debts,  quere. 
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Westminster  Bank,  and  became  such  by  a  pnrcbase  of  shares  from  a  former 
shareholder.  Mr.  George  Alfred  Muskett  carries  on  business  as  a  banker  at 
St.  Albans,  Yrhich  is  a  town  within  sixty-five  miles  of  London,  in  the  county 
of  Hertford,  on  his  own  sole  account,  and  is  registered  at  the  Stamp-Office 
as  the  sole  person  interested  in  such  bank,  under  the  style  and  firm  of  the 
bank  of  St.  Albans,  The  said  George  Alfred  Muskett  keeps  a  banking  account 
with  the  London  and  Westminster  Bank;  and  the  London  and  Westminster 
Bank  act  as  the  London  agents  of  the  said  George  Alfred  Muskett,  and  receive 
and  collect  for  him  his  London  monies,  place  the  same  when  received  to 
bis  credit,  and  hold  the  same  at  his  disposal,  as  London  bankers  usually  do  for 
their  customers.  The  Bank  of  St,  Albans  has  not  any  connexion  whatever 
with  the  London  and  Westminster  Bank,  except  that  the  London  and  West^ 
minster  Bank  act  as  the  London  agents  of  the  St.  Albans  Bank.  On  the  21st  of 
February,  1835,  one  W.  J.  Robertson  applied  at  the  office  of  the  said  Bank  of 
St,  Albans,  for  a  bill  of  exchange  on  London  for  25/.,  and  paid  Henry  Edwards, 
the  clerk  of  the  said  George  Alfred  Muskett,  the  sum  of  25/.  for  the  same ; 
and  thereupon  the  said  George  Alfred  Muskett,  by  the  said  Henry  Edwards,  his 
clerk,  drew  upon  the  said  London  and  Westminster  Bank  a  bill  of  exchange, 
and  delivered  the  same  to  the  said  W,  J.  Robertson.  The  following  is  a  copy 
of  the  said  bill : — 

"No.  383,  Bank  of  St.  Albans,  post-bill,  21st  February,  1835.— To  the 
London  and  Westminster  Bank,  Throgmorton  Street,  twenty-one  days  after 
date,  pay  to  the  order  of  W.  J.  Robertson,  Esq.,  the  sum  of  25/.,  and  place 
the  same  to  account. 

"  25/.  "  For  the  Bank  of  St.  Albans, 

"  Entd.  H.  E."  "  Hknry  Edwards." 

The  said  sum  of  25/.  was  received  by  the  said  George  Alfred  Muskett,  on  his 
own  sole  accomit,  and  for  his  own  use  and  advantage.  The  London  and  West^ 
minster  Bank  did  not  pay  or  compound  for  the  stamp-duty  on  such  bill ;  but 
the  stamp-duty  on  such  bill  was  paid  or  compounded  for  by  the  said  George 
Alfred  Muskett.  The  said  bill  was,  on  the  23rd  February,  1835,  presented  to 
the  said  London  and  Westminster  Bank  for  acceptance,  and  the  same  was 
accepted  by  order  of  the  directors  thereof,  as  follows : — "  Accepted  at  38, 
Throgmorton  Street,  per  procuration  of  the  trustees  of  the  London  and  West- 
minster  Bank.  "  J.  W.  Gilbabt,  Manager." 

At  the  date  of  the  presentment  of  the  said  bill  for  acceptance,  the  said 
London  and  Westminster  Bank  had,  as  such  London  bankers  of  the  said  George 
Alfred  Muskett,  as  aforesaid,  monies  in  their  hands  to  an  amount  exceeding 
25/. ;  and  the  said  bill  was  accepted  for  and  on  account  of  the  said  London 
and  Westminster  Bank.  The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  acceptance  by  the  said  London  and  Westminster  Bank  of  the  said  bill 
was  lawful,  having  regard  to  the  provisions  of  the  act  3  &  4  Will.  4,  c.  98, 
and  other  acts  passed  and  now  in  force,  respecting  the  Bank  oi  England. 

The  case  was  argued  this  term  by  Maule,  for  the  plaintiffs,  and  the  Attorney- 
General,  for  the  ddfendants.  The  various  statutes  relating  to  the  privileges 
of  the  Bank  of  England  are  fully  set  forth  in  the  judgment. 

Cur.  adv.  vult. 


Cam.  Pleat. 
Bank   or 

£y GLAND 

v, 
Amdersok. 


Tin  DAL,  C.  J. — ^The  case  which  has  been  sent  to  us  by  the  master  of  the 
roUs,  involves  in  its  determination  results  of  such  general  importance,  that  we 
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have  thought  it  right  not  merely  to  certify  our  opinions  to  his  honour  in  the 
ordinary  way,  but  to  state  publicly  the  grounds  and  reasons  on  which  such  opi- 
nions have  been  formed.     The  question  is,  whether  a  co-partnership,  consiwiing 
of  more  than  six  persons,  and  carrying  on  the  trade  or  business  of  bankers  within 
the  distance  of  sixty-five  miles  from  London,  can  by  law,  in  the  course  of  such 
trade  or  business  as  bankers,  accept  a  bill  of  exchange  payable  at  less  than 
six  months  from  the  time  of  the  giving  of  such  acceptance  ?     And  we  are  of 
opinion,  regard  being  had  to  the  various  statutes  which  relate  to  the  Bank  of 
England,  that  such  an  acceptance  is  not  a  lawful  acceptance.     In  thus  statbg 
the  question,  we  purposely  insert,  as  one  of  its  terms,  that  the  acceptance  is 
given  in  the  course  of  the  defendant's  trade  or  business  of  bankers ;  first,  be- 
cause such  appears  to  us  to  be  the  necessary  character  of  the  transaction  de- 
scribed in  the  case ;  and,  secondly,  because  we  are  unwilling  to  embarrass  the 
general  question,  with  the  consideration  of  one  of  much  less  importance,  viz., 
whether  an  acceptance  given  by  more  than  six  persons,  in  partnership,  bat 
not  as  bankers,  or  by  more  than  six  persons  in  partnership  as  bankers,  bat 
given  in  payment  of  their  private  debt,  as  for  goods  sold  or  salaries  of  clerks, 
or  rent,  or  the  like,  would  or  would  not  fall  within  the  restriction  to  which  we 
shall  afterwards  more  particularly  advert,  and  which  we  consider  under  the 
several  statutes  to  be  still  in  force.     The  question  above  stated  depends  for  its 
answer  upon  the  construction  to  be  put  upon  the  stat.  3  &  4  Will.  4.  c.  9S, 
the  statute  which  is  at  present  in  force  and  operation ;  and  the  particular  clause 
of  the  statute  which  bears  upon  it,  is  sec.  3,  by  which  it  is  enacted,  *'  that  any 
body  politic  or  corporate,  or  society,  or  company,  or  partnership,  although 
consisting  of  more  than  six  persons,  may  carry  on  the  trade  or  business  of 
banking  in  London,  or  within  sixty-five  miles  thereof,  provided  that  such  body 
politic  or  corporate,  or  society,  or  company,  or  partnership,  do  not  borrow, 
owe,  or  take  up,  in  England,  any  sum  or  sums  of  money  on  their  bills  or 
notes,  payable  on  demand,  or  at  any  less  time  than  six  months  from  the 
borrowing  thereof."     These  prohibiting  words  are  found  briginally  in  the  9th 
sec.  of  the  stat.  6  Ann.  c.  22 ;  by  which  statute  any  direct  restriction  was  for 
the  first  time  imposed  upon  the  rights  of  the  public,  in  fieivour  of  the  Bank  of 
England:  and,  in  order  to  determine  the  proper  construction  which  is  to  be 
put  on  the  words  employed  by  the  legislature,  in  the  statute  of  his  present 
majesty,  it  will  be  advisable  to  ascertain,  in  the  first  place,  the  intention  of 
the  legislature  when  the  same  restriction  was  originally  imposed ;  and  after- 
wards to  consider,  whether  any  of  the  subsequent  statutes  passed  from  time  to 
time,  for  the  renewal  or  confirmation  of  the  privileges  of  the  Bank  of  Englamdy 
either  throw  any  light  upon  the  original  intention  of  the  legislature,  as  to  the 
extent  of  the  restriction,  or  have,  by  their  own  operation,  enlarged  such 
extent.     The  Bank  of  England  was  first  established  by  the  5  &  6  WiU.  & 
Mary,  c.  20,  which,  by  sec.  1 9,  gave  power  to  their  majesties,  by  letters  pat»it. 
to  incorporate  the  subscribers  and  contributors  to  the  sum  of  money  therein 
mentioned,  by  the  name  of  the  Grovemor  and  Company  of  the  Bank  of  Engiamd. 
By  two  subsequent  sections,  the  26th  and  27th,  the  corporation  is  prohibited 
from  buying  or  selling  any  goods,  wares,  or  merchandizes,  but  not  from  de«l« 
ing  in  bills  of  exchange,  or  in  buying  or  selling  bullion,  gold,  or  silver,  ex- 
goods  deposited  with  them.  This  statute,  however,  does  not  confer  any  exdnsive 
privilege  whatever  on  the  bank,  beyond  that  given  by  the  28th  sec.,  namely, 
that  of  making  their  bills  obligatory,  and  of  credit  under  the  seal  of  the  corpora- 
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tion,  transferable  toties  quoties  by  indorfiement  under  the  hand  of  the  holder, 
and  allowing  the  assignee  to  sue  upon  the  same  in  his  own  name ;  but  the 
statute  itself  is  altogether  silent  as  to  the  intention  of  the  legislature,  whether 
the  bank  thereby  empowered  to  be  created  should  be  a  bank  of  circulation 
and  issue,  or  merely  a  bank  of  deposit.     Under  the  powers  of  this  statute  the 
governor  and  company  of   the  Bank  of  England,  were   shortly  afterwards 
made  a  body  corporate  by  royal  charter ;  and  by  the  stat.  8  and  9  Will.  3, 
c.  20,  which  is  the  next  in  succession,  relating  to  the  Bank,  the  stock  of  the 
company  is  allowed  to  be  augmented  and  increased,  and  the  first  direct 
privilege  is  conferred  upon  the  company,  by  enacting,  in  sec.  28,  that  during 
the  continuance  of  the  corporation,  '*  no  other  bank,  or  any  other  corporation, 
society,  fellowship,  company,  or  constitution,  in  the  nature  of  a  bank,  shall 
be  erected  or  established,  permitted,  suffered,  countenanced,  or  allowed,  by 
act  of  parliament,  within  this  kingdom,"  which  words  are  explained  by  the  later 
Stat.  15  Geo.  2,  c.  13,  see.  5,  to  intend  "  that  no  other  bank  shall  be  erected, 
established,  or  allowed,  by  parliament."     From  this  time  no  extension  what- 
ever of  the  privileges  of  the  Bank  took  place,  until  the  passing  of  the  stat. 
6  Anne,  c.  22,  above  referred  to,  when,  in  an  act  of  parliament,  the  title  to 
which  embraces  a  variety  of  subjects  of  legislation  having  no  relation  to  each 
other,  and  states,  amongst  the  rest,  that  of  "  An  Act  for  securing  the  credit  of 
the  Bank  of  England";  the  prohibition  above  referred  to,  upon  the  proper  con- 
struction of  which  the  present  inquiry  mainly  turns,  is  first  created  by  the 
legislature.     In  the  interval,  how^ever,  between  the  incorporation  of  the  Bank 
of  England  and  the  stat.  of  Anne,  that  is,  between  the  years  1694  and  1707, 
it  is  certain  that  the  Bank  had  begun  and  continued  to  act  as  a  bank  of  circu- 
lation and  issue,  and  probably  to  a  very  considerable  extent.     This  appears 
evident,  as  well  from  the  language  of  the  recital  in  the  36th  section  of  the 
stat.  8  &  9  Will.  3,  c.  20,  above  referred  to,  as  from  the  enacting  words  of 
that  section.     The  36th  section  recites  **  that  divers  frauds  and  cheats  had  been 
put  upon  the  governor  and  company  of  the  Bank  of  England,  by  the  altering, 
fef  ging,  and  counterfeiting  of  the  bank  bills  and  bank  notes  of  the  said  governor 
and  company,  and  by  the  rasing  and  altering  indorsements  thereupon,  to  the 
great  decay  of  credit" ;  after  which  the  clause  then  proceeds,  *'  that  for  redress- 
ing the  same  for  the  future,  it  is  enacted  that  the  forging  and  counterfeiting  the 
common  seal  of  the  corporation  of  the  governor  and  company,  or  of  any  sealed 
bank  bin,  made  or  given  out  in  the  name  of  the  said  governor  and  company, 
for  the  payment  of  any  sum  of  money,  or  of  any  bank  note  of  any  sort  what- 
soever, signed  for  the  said  governor  and  company  of  the  Bank  of  England,  or 
the  altering  or  rasing  any  indorsement  on  any  bank  bill  or  note  of  any  sort, 
shall  be  and  is  hereby  adjudged  to  be  felony  without  benefit  of  clergy."     This 
clause  affords  an  inference  which  seems  undeniable,  namely,  that  in  1697, 
when  that  stat.  was  passed,  the  Bank  of  England  was  in  the  habit  of  issuing 
bank  bills  sealed,  and  bank  notes  signed,  so  largely,  that  the  protection  of 
such  bills  and  notes  from  forgery  was  essential  to  the  preservation  and  security 
of  the  public  credit.     In  this  state  of  things,  the  stat.  of  Anne  was  passed. 
The  dame  in  question  begins  by  reciting  the  enactments  of  the  before-men- 
tioned stat.  8  &  9  Will.  3,  c.  20,  by  which  it  was  provided  that  during  the 
continuance  of  the  corporation  of  the  governor  and  company  of  the  Bank  of 
England,  no  other  bank,  or  any  other  corporation,  society,  fellowship,  com- 
pany, or  constitution  in  the  nature  of  a  bank,  shall  be  erected  or  established, 
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Com*  Plm*     permitted,  suffered,  countenanced,  or  allowed  by  act  of  periiament  within  the 
kingdom ;  nevertheless,  that  since  the  passing  of  the  said  act,  eome  oorporatioos, 
by  colour  of  the  charters  to  them  granted,  and  other  great  numbers  of  persons, 
by  pretence  of  deeds  or  covenants,  united  together,  have  presumed  to  borrotf 
great  sums  of  money,  and  therewith,  contrary  to  the  intent  of  the  said  act,  do 
deal  as  a  bank,  to  the  apparent  danger  of  the  established  credit  of  the  king- 
dom ;  and  after  this  recital,  the  stat.  proceeds  to  provide  the  remedy  m  the 
terms  following,  viz.,  "  that  it  shall  not  be  lawful  for  any  body  politic  or  cor- 
porate whatsoever,  erected,  or  to  be  erected,  other  than  the  said  goveniar 
and  company  of  the  Bank  of  England,  or  for  other  persons  whatsoever, 
united  or  to  be  united  in  covenants  or  partnerships,  exceeding  the  number  of 
six  persons,  in  that  part  of  Great  Britain  called  England,  to  borrow,  owe,  or 
take  up  any  sum  or  sums  of  money  on  their  bills  or  notes  payable  at  demand, 
or  at  any  less  time  than  six  months  from  the  borrowing  thereof."     Tint  great 
grievance,  therefore,  to  which  the  stat.  of  Anne  intended  to  apply  a  remedy, 
was  that  of  other  corporations  and  large  numbers  of  persons  united  in  part- 
nership, contrary  to  the  intent  of  the  stat.  of  William  3,  "  presuming  to  deal  as 
a  bank,"  that  is,  as  a  bank  of  circulation  and  issue ;  for  merely  dealing  as  a 
bank  of  deposit,  could  scarcely  "  affect  the  credit  of  the  Bank  fA  England,*'  the 
securing  of  which  credit  is  the  object  mentioned  in  the  title  of  the  act;  still 
less  could  it  operate  "  to  the  danger  of  the  established  credit  of  the  kingdom," 
which  is  the  effect  of  such  dealing,  as  described  in  the  recital  to  the  said 
section.     Such,  then,  being  the  grievance  felt  and  described  in  the  statnte,  the 
remedy  which  the  legislature  would  d  priori  be  expected  to  apply,  is  aome 
remedy  co-extensive  with  the  mischief  itself ;  some  enactment,  which,  if  it  did 
not  in  terms  prevent  persons  united  in  a  co-partnership  of  more  than  a  given 
number,  from  *'  dealing  as  a  bank  of  circulation  altogether,"  would  at  least 
impose  such  restraints  and  regulations  upon  the  mode  of  dealing  as  a  bank,  as 
would  prevent  them  from  coming  into  competition  with  the  dealing  of  the 
Bank  of  England,  by  laying  a  sufficient  check  upon  the  issue  of  negotiable 
bills  or  notes,  having  the  security  of  a  large  body  of  co-partners,  and  made 
payable  on  demand,  or  at  a  very  short  time  after  their  issue.     Whaterer  wv 
the  extent  of  the  restriction  thus  originally  imposed  by  the  statute  of  Anne,  it  is 
found  to  be  repeated  in  all  the  subsequent  statutes  passed  from  time  to  time, 
for  the  renewal  or  confirmation  of  the  privileges  of  the  Bank  oi  England;  if 
not  in  words  precisely  the  same  to  the  very  letter,  yet  in  words  bearing  pre- 
cisely the  same  meaning;  and  it  is  for  the  last  time  inserted  in  the  statute  abovv 
referred  to,  the  3  &  4  W.  4,  c.  98,  as  the  proviso  or  condition  upon  the  obser- 
vance of  which  "  any  society  or  partnership,  although  consisting  of  more  than  six 
persons,  might  carry  on  the  trade  or  business  of  banking  in  London,  or  within 
sixty-five  miles  thereof."  And  the  question  immediately  before  us  is,  whether  this 
restriction  is  framed  in  such  terms  as  to  comprise  within  its  limits  and  extent 
the  transaction  stated  in  the  case  ?     Upon  the  part  of  the  defendant  it  is  con- 
tended, that  the  facts  stated  in  the  case  do  not  bring  the  transaction  within 
the  restriction  of  the  statutes.     And  as  the  three  principal  objectioiis  whkh 
have  been  urged  are  grounded  upon  the  language  used  in  the  statute  of  Anne* 
we  will  consider  them  in  their  order.     In  the  first  place,  it  is  objected  th&t 
the  statute  of  Anne  using  the  term  "  bills,"  simply  and  without  any  additioa. 
must  be  construed  to  intend  "  bills  sealed  or  obhgatory,"  or,  as  tbcy  are 
commonly  termed,  single  bills ;  and  that  by  reference  to  the  two  fonncr  act^ 
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passed  in  the  preceding  reign  for  the  establiahment  of  the  Bank  cxf  England, 
bills  of  exchange  cannot  be  held  to  be  included  within  the  word  "bilLi,"  without 
any  addition.     In  the  second  place,  it  is  objected  that  no  case  can  fell  within 
the  meaning  of  the  restriction,  unless  where  the  transaction  is  such  as  to 
import  "a  borrowing  "  on  the  part  of  the  co-partnership,  which,  as  it  is  argued, 
cannot  be  said  to  exist  on  the  present  occasion.     And,  thirdly,  it  is  objected 
that  even  if  the  defendants  can  be  held  to  have  "  borrowed  "  by  accepting  the 
bill,  yet  that  they  have  not  borrowed  *'  on  their  bill,"  which  is  required  by  the 
statute.  With  respect  to  each  of  these  objections,  it  may  be  advisable,  in  order 
to  discover  the  views  of  the  legislature,  to  consider,  first,  the  statute  of  Anne 
taken  by  itself,  and  next,  some  of  the  subsequent  acts  passed  in  pari  materid, 
in  order  to  discover  whether  they  throw  any  light  upon  the  language  originally 
employed  in  the  first  statute,  or  make  any  legislative  alteration  therein  by  sub* 
sequent  enactment.     And,  with  respect  to  the  first  objection,  we  think  there 
must  be  considerable  doubt  as  to  the  soundness  of  the  construction  contended 
for  by  the  defendants,  when  it  is  observed  that  the  statute  of  Anne  is  not 
speaking,  in  the  clause  under  consideration,  of  bills  or  notes  of  the  governor 
and  company  of  the  Bank  of  England,  but  of  bills  or  notes  of  any  other  bodies 
politic  or  corporate,  and  of  persons  united  in  co -partnership  to  a  greater 
number  than  six.     It  is,  therefore,  no  necessary  inference,  that  by  "  bills,"  the 
statute  meant  such  bills  only  as  the  Bank  of  England  were  in  the  habit  of 
issuing,  but  all  other  bills  might  equally  be  included.     But,  again,  the  restric- 
tion relates  to  bills  of  persons  in  co-partnership;  but,  as  such  persons  can  have 
no  common  seal,   it  would  seem,  to  say  the  least  of  it,  very  improbable 
that  the  statute  could  have  intended  bills  sealed  with  the  several  seals  of 
a  co-partnership,  consisting  of  persons  exceeding  the  number  of  six,   to 
an  indefinite  extent;  sealed  bills  by  an  indefinite  number  of  private  part- 
ners never  having  been  heard  of  in  the  course  of  trade — certainly  never 
as  a  medium  of  circulation;  the  very  necessity  of  proof  of  so  many  separate 
sealings,  (the  law  of  England  not  allowing  any  one  partner  to  seal  for  others 
under  an  implied  authority,)  rendering  the  recovery  on  such  instruments  almost 
impracticable.     Again,  neither  the  bills  sealed  by  other  bodies  corporate  or  by 
co-partners  were  negotiable  instruments,  not  being  transferable  by  indorsement 
under  the  hand  of  the  holder,  the  power  given  for  transferring  such  sealed  bills 
by  indorsement  being  limited  by  the  statute  to  the  case  of  sealed  bills  of  the 
Bank  of  England.     To  construe  the  restriction,  therefore,  as  limited  to  sealed 
bills  of  co-partners  would  be  to  legislate  against  a  danger  which  could  not,  by 
possibility,  exist.     Again,  the  manifest  object  of  the  restriction  was,  to  prevent 
the  circulation  of  negotiable  paper,  of  whatever  description  it  might  be,  which 
might  come  uito  competition  with  circulating  paper  of  the  Bank  of  England. 
To  prohibit,  therefore,  the  issue  of  such  bills  only  as  corresponded  in  precise 
form  with  those  adopted  by  the  Bank,  and  to  permit  the  issue  of  bills  of  any 
other  form,  would  have  fallen  short  altogether  of  the  object  professed  by  the 
restriction;  it  would  have  conferred  no  advantage  whatever  on  the  Bank,  nor 
any  security  to  public  credit.     We  therefore  think,  looking  at  the  statute  of 
Anne  alone,  the  sounder  construction  is,  that,  in  using  the  general  expression, 
"  bills  or  notes,"  it  was  the  object  of  the  legislature  to  comprise  withm  the 
restriction,  all  negotiable  instruments  which  could  fall,  in  common  understand-* 
ing  at  that  time,  within  either  of  those  denominations.     And  again,  when  it  is 
further  considered,  that,  within  three  years  before  the  passing  of  the  statute  of 
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Com,  PUat.    Anne,  promissory  notes  and  inland  bills  of  exchange  bad  been  pnt  by  the  legis- 
lature upon  the  same  footing,  we  think  the  expression  of  bills  and  notes  may, 
with  more  propriety  of  construction,  be  held  to  comprise  bills  of  exchange, 
than  be  confined  to  bills  under  seal.     But,  in  order  to  arrive  at  the  meaning  of 
the  prohibition  in  the  present  statute,  (3  &  4  W.  4,)  which  is  borrowed  from 
the  statute  6  Anne,  the  acts  passed  by  the  legislature,  in  pari  materid  betweai 
the  two,  may  be  referred  to  with  great  advantage.     The  question  is,  whether 
the  expression  "  bills  or  notes,"  found  in  both  those  acts,  is  confined  to  hQla 
sealed  and  promissory  notes.     The  affirmative  of  that  proposition  is  contended 
for  by  the  defendants,  on  the  ground  of  the  language  employed  by  the  legisla- 
ture in  the  two  earliest  Bank  Acts.     Do  the  subsequent  acts  bear  out  or  im- 
pugn that  construction?      The  statute  which  appears  to  us  to  throw  the 
greatest  light  on  the  question,  is  the  15  G.  2,  c.  13.     The  5th  section  of  that 
act,  which  recites  that  it  is  passed  "  to  prevent  any  doubts  that  may  arise  con- 
cerning the  privilege  or  power  given  by  former  acts,  to  the  governor  and  com- 
pany of  exclusive  banking,  and  also  in  regard  to  the  erecting  any  other  hank 
or  banks  by  parliament,  or  restraining  other  persons  from  banking  during  tie 
continuance  of  the  said  privilege,"  then  proceeds  to  declare,  that  it  is  the  tme 
intent  and  meanmg  of  this  act,  "that  no  other  bank  shall  be  erected,  estabhsbed. 
or  allowed  by  parliament,  and  that  it  shall  not  be  lawful  for  any  body  politic, 
&c.,"  to  borrow,  owe,  or  take  up  any  sum  or  sums  of  money  on  "  their  biQs  or 
notes,"  payable,  &c.,  as  stated  in  the  statute  of  Anne.     Now,  in  the  12th  sec- 
tion of  the  very  same  statute,  the  word  "  bill "  requires  manifestly  the  con- 
'  struction  of  a  bill,  not  under  the  seal  of  the  company,  but  an  ordinary  bOl  d 
exchange.     It  is  an  enactment,  that,  "  if  any  officer  or  servant  of  the  companf 
intrusted  with  any  note,  bill,  dividend  warrants,  bond,  deed,  or  any  secuhtr, 
money,  or  other  effects  belonging  to  the  said  company,  shall  embezzle  aLv 
such  note,  bill,  dividend  warrant,  bond,  deed,"  &c.,  such  person  shall  be  gniltT 
of  felony.     It  appears  to  us,   diat  the  words  note  and  bill,  when  occor- 
ring  without  any  addition,  in  the  12th  section,  must  be  held  to  mean,  not  bHU 
sealed  only,  but  bills  of  exchange;  and,  if  so,  the  same  expression,  "biDscr 
notes,"  occurring  in  the  5th  section,  which  is  expressly  stated  to  have  bees 
passed  to  prevent  any  doubts  as  to  the  privileges  given  by  former  acts,  mci: 
receive  the  same  construction.     The  statute  next  in  order  of  time,  to  whicb 
reference  may  be  made  for  the  purpose  before  adverted  to,  is  that  of  7  Geo.  4. 
c.  46.     By  that  statute  it  is  recited,  that  the  Bank  of  England  had  consented 
to  relinquish  so  much  of  their  exclusive  privilege  of  banking,  as  prohibits  mcnti 
than  six  persons  in  England,  acting  in  co-partnership,  from  borrowing,  owiti^i 
&c.,  at  a  greater  distance  than  sixty-five  miles  from  London,  upon  certain  conj 
ditions  therein  specified.     One  of  these  conditions  is  stated,  in  section  3,  to  \ 
this,  that  such  co-partnerships  do  not  borrow,  owe,  or  take  up,  in  Lomiim,  f 
within  sixty-five  miles  thereof,  any  sum  of  money  on  any  bill  or  promissci 
note  of  any  such  co-partnership,  payable  on  demand,  or  at  any  less  time  tin 
six  months  from  the  borrowing  thereof,  "  nor  make  or  issue  any  hill  or  bilb  I 
exchange  or  promissory  note  of  such  co-partnership,  contrary  to  the  proTisici 
of  the  recited  act  of  the  39  &  40  G.  3."    These  last  words  plainly  ahew,  tbi 
bills  of  exchange  are  within  some  of  the  provisions  of  39  &  40  G.  1 
But  upon  reference  to  that  statute,  no  words  are  found  to  comprehend  tbri 
except  the  expression  so  often  adverted  to,  "  bills  or  notes."    Ihe  very  siai 
section  further  provides,  that  it  shall  not  extend  to  prevent  such  co-partner^ 
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(that  b,  a  co-partnenhip  canying  on  their  businesB  aa  bankers  beyond  fiixty' 
five  miles  fix)m  London,)  by  any  agent  from  discounting  in  London  "  any  bill  of 
exchange  not  drawn  by  or  upon  such  co-partnership,  or  by  or  upon  any 
person  in  their  behalf."     Now  the  manifest  object  of  the  introduction  of  this 
negative  was,  to  let  it  appear  clearly  to  the  world  that  the  circulation  in 
London  of  bills  of  exchange,  at  short  dates,  upon  the  credit  of  such  country 
co-partnerships,  either  as  drawers  or  acceptors,  was  excluded  from  the  benefit 
of  the  proviso.    And  the  anxiety  upon  this  subject  is  further  manifested  by  the 
provision  contained  in  the  2nd  section,  that  such  country  co-partnerships  shall 
not  draw  upon  any  person  resident  in  London,  any  bill  of  exchange  which  shall 
be  payable  on  demand,  or  for  less  than  6QL     With  such  an  object  in  view,  it 
can  scarcely  be  conceived  to  be  within  the  intention  of  the  legislature,  that  a 
bill  of  exchange  at  twenty- one  days  for  25/.,  as  is  the  present  case,  or  as  it 
might  be,  at  three  days  for  5/.,  (for  the  argument  is  precisely  the  same,) 
tbight  be  accepted  by  a  banking  co-partnership  in  London,  and  circulated  in 
London  upon  their  credit,  without  any  violation  of  the  prohibition  in  the  same 
statute  to  owe  money  on  such  bill.     Lastly,  to  take  into  consideration  the 
recent  statute  3  &  4  W.  4,  the  3rd  section  of  that  statute,  after  reciting  the 
intention  of  the  act  to  be,  that  the  governor  and  company  of  the  Bank  of 
England  should,  during  the  period  stated  in  that  act,  (subject,  nevertheless,  to 
such  redemption  as  was  described  therein,)  continue  to  hold  and  enjoy  all  the 
exclusive  privileges  of  banking  given  by  the  said  recited  act  of  the  39  &  40 
G.  3,  as  regulated  by  the  said  recited  act  of  the  7  G.  4,  or  any  prior  or  subsequent 
act  or  acts  of  parliament,  but  no  other  or  further  exclusive  privilege  of  hanking; 
and  that  doubts  had  arisen  as  to  the  construction  of  the  said  acts,and  aa  to  the 
extent  of  such  exclusive  privilege,  and  it  was  expedient  that  the  same  should  be 
removed :  it  was,  therefore,  declared  and  enacted,  that  any  body  politic  or  cor- 
porate, or  society  or  company  or  partnership,  although  consisting  of  more  than 
six  persons,  might  carry  on  the  trade  or  business  of  banking  in  London,  or 
within  sixty-five  miles  thereof ;  provided  that  such  body  pohtic,  &c.,  do  not 
borrow,  owe,  or  take  up  in  England,  any  sum  or  sums  of  money  on  their  bills  or 
notes,  payable  on  demand  or  at  any  less  time  than  six  months  from  the  borrow- 
ing thereof.     Here  is  a  modem  act  of  parliament,  in  which  the  expression  of 
"  bills  or  notes  "  is  found  to  occur.     Suppose  this  statute  had  stood  alone, 
could  any  one,  at  this  time  of  day,  hesitate  in  construmg  it,  to  intend  bills  of 
exchange  and  promissory  notes.     And  when  we  find  the  expression  in  the  sec- 
tion which  recites  that  doubts  had  arisen  as  to  the  construction  of  the  former 
acts,  and  as  to  the  extent  of  the  exclusive  privilege,  we  think  it  amounts  to  a 
legislative  declaration,  that  the  words  in  the  former  statutes,  are  to  be  construed 
in  the  sense  which  the  same  words  import  at  the  time  when  the  new  statute 
speaks.     But  the  second  objection,  grounded  upon  the  words  of  the  original 
statute,  and  upon  which  the  principal  reliance  appears  to  have  been  placed  in 
the  course  of  the  argument,  is,  that  the  transaction  stated  in  the  case  cannot 
be  held  to  be  "  a  borrowing";  that  the  acceptance  by  a  banker  of  a  bill  drawn 
upon  him  by  his  customer,  at  a  distant  day,  for  the  payment  of  his,  the  cus- 
tomer's, money  placed  in  the  banker's  hands,  is  no  loan  to  the  banker,  and 
consequently  no  borrowing  by  him,  but  merely  a  mode  of  payment  to  the  cus- 
tomer of  what  is  his  own.     But  it  appears  to  us,  in  the  first  place,  that  the  ac- 
ceptance of  the  bill  under  the  circumstances  stated  in  the  case,  is  to  be 
considered  as  a  borrowing  in  point  of  law.     By  taking  the  acceptance,  the 
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caatomer  consents  that  his  money  shall  remain  in  his  banker's  hands  iintfl 
the  bill  becomes  due;   he  has  no  power  or  right,  after  receiving  the  ac- 
ceptance, to  change  his  mind,  cancel  the  acceptance,  and  compel  the  banker 
to  pay  his  money  on  demand.     The  drawing  and  accepting  the  bill  forms 
a  contract  between  the  drawer  and  acceptor,  which  can  only  be  rescinded 
by  the  mutual  consent  of  both;    for  what  would  be  the  condition  of  the 
banker,  who  may  have  lent  the  money  of  his  customer  on  the  faith  of  the 
forbearance  given,  if  the  law  were  otherwise?   The  relative  position,  therefore, 
of  the  customer  and  the  banker  seem  undistingnishable  as  to  ita  legal  conse- 
quences, in  any  material  respect,  from  that  of  lender  and  borrower.     But  "  bor- 
row "  is  not  the  only  word  employed  by  the  statute;  the  words  used  are,  "  |hx>- 
Tided  they  do  not  borrow,  owe,  or  take  up."     Now  we  consider  these  latter 
words  as  put  in  apposition  with  the  word  borrow,  for  the  purpose  of  expound- 
ing the  meaning  in  which  the  legislature  intended  to  employ  the  first  term.    For, 
if  "owe  "  and  "  take  up  "  had  been  used  in  a  sense  essentially  different  from 
"  borrow,"  the  frame  of  the  proviso  must  be  held  to  be  incomplete.     There  b, 
upon  that  supposition,  no  length  of  time  expressed  in  the  statute  from  "  the 
owing  or  taking  up,"  short  of  which  time  the  bill  or  note  cannot  legally  be  drawn ; 
for  the  proviso  prohibits  such  bills  or  notes  only  as  are  payable  on  demand, 
or  at  a  less  time  than  six  months  "  from  the  borrowing  thereof."     The  meaning 
of  the  term  "  borrow,"  must,  therefore,  be  taken  to  have  been  considered  by  the 
legislature  as  substantially  the  same  as  that  of  the  terms  "  owe  or  take  up,'* 
with  which  it  is  put  in  juxta  position.  And  that  the  transaction  amounts  to  "  an 
owing  "  of  money  by  the  banker  to  his  customer,  can  admit  of  no  doubt; 
whenever  the  drawee  of  a  bill  of  exchange  accepts  it,  he  becomes  a  debtor  to 
the  holder  of  the  bill,  to  the  amount  of  the  sum  specified  in  the  bill»  and  the 
holder  gives  credit  to  the  acceptor  to  that  amount  until  the  maturity  of  the 
bill.     Tlie  relation  of  debtor  and  creditor  thus  created  by  acceptance  of  the 
bill,  appears  to  be  considered  by  the  legislature,  as  equivalent  to  an  actual 
borrowing  of  the  money  owed  on  the  one  hand,  and  credited  on  the  othier. 
That  such  was  the  opinion  of  the  Court  of  King's  Bench»  appears  from  the 
case  of  Broughton  v.  Manchester  Water  Works  Ccmpaxy  (a),  which  was  mudi  re- 
ferred to  in  the  course  of  the  argument;  in  giving  judgment  on  which  case, 
each  of  the  learned  judges  states  in  effect,  "  that  the  acceptance  made  the  com- 
pany debtors,  and  to  owe  upon  their  bills."     It  was  objected  in  the  third 
place,  that  even,  if  there  was  a  borrowing  by  the  defendants,  yet  they  have 
not  borrowed  "  on  their  bills,"  and  that  the  stat.  prohibits  only  a  borrowing  on 
their  "bills  or  notes."  But  we  are  of  opinion,  that  if  the  bankers  are  to  be  held 
borrowers,  and  the  acceptance  of  the  bill  drawn  upon  them  is  the  security  they 
give  for  the  debt,  they  do  in  common  parlance  borrow  on  their  bills  when  they 
borrow  on  their  acceptances.     The  acceptor  is  as  much  a  party  to  the  bill  as 
the  drawer ;  indeed,  he  is  the  person  primarily  liable  on  the  bill  as  soon  as  he 
becomes  a  party  to  it  by  giving  his  acceptance.     But,  after  all,  the  expressioQ 
both  in  the  statute  of  Anne,  and  the  subsequent  acts  "  of  their  bills  or  notes," 
may  only  have  been  used  to  distinguish  them  from  the  bUls  or  notes  of  the  Bank 
of  England  ;  and,  if  the  interpretation  of  the  statute  could  be  held  otherwise, 
what  an  easy  mode  would  be  opened  for  evading  the  prohibition  of  the  statute. 
It  was  insisted  upon,  in  the  course  of  the  argument,  that  the  holding  the  ac- 
ceptance stated  in  the  case,  to  be  illegal,  would  mvalidate  the  security  of  all 
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tranaactionB  in  bills  of  exchange,  where  the  acceptors  consisted  of  a  partnership    Com.  Pkat, 
of  more  than  six  persons ;  for  that  no  man  could  tell,  by  looking  at  the  bill, 
at  what  period  the  time  of  borrowing  took  place,  or  whether  the  bill  had  six 
months  to  nm  from  such  time  or  not.    The  first  answer  to  this  objection  is, 
that  the  difficulty  does  not  occur  in  the  present,  or  in  any  case,  where  the  bill 
is  drawn  at  less  than  six  months  from  its  date ;  for  in  such  case,  every  person 
must  know,  that  the  bill  had  been  accepted  within  six  months  from  the  bor- 
rowing.    Secondly,  that  although,  if  a  bill  should  be  drawn  at  a  longer  period 
than  six  months,  and  accepted  within  six  months,  next  before  the  time  of  its 
matmity,  the  transaction  would  be  a  violation  of  the  provisions  of  the  statute; 
and  all  persons  who  were  privy  to  it,  would  be  prevented  from  enforcing  the 
acceptance ;  still,  such  violation  of  the  prohibition  of  the  statute,  would  not 
affect  a  htmdfide  holder  without  notice.  If  bills  of  exchange  so  accepted,  cannot 
lawfully  be  issued,  the  danger  of  their  being  employed  as  circulating  paper 
cannot  be  great ;  but,  on  the  other  hand,  if  bills  at  very  short  dates  may  be 
lawfully  accepted,  it  is  obvious  that  a  paper  circulation  might  be  created  by 
such  bills,  almost  equivalent  to  a  circulation  of  promissory  notes  payable  on 
demand.    Notwithstanding,  therefore,  the  objections  which  have  been  urged 
on  the  part  of  the  defendants,  to  the  construction  of  the  clauses  above  adverted 
to,  we  are  of  opinion,  that  the  acceptance  stated  in  the  case,  falls  within  the 
prohibition  contained  in  the  statute  of  William  4 ;  and  we  feel  no  doubt,  that  it 
falls  within  the  mischief  which  the  statute  of  Anne,  and  all  the  subsequent  acta 
intended  to  provide  against,  viz. — ^the  permitting  any  other  body  corporate,  or 
any  partnership  consisting  of  a  large  number  of  persons,  to  enter  into 
competition  wiUi  the  Bank  of  England,  by  the  issue  of  notes  or  bills,  either 
payable  on  demand  or  at  short  periods  from  their  issue.     This  construction  of 
the  prohibitory  clause,  gives  a  real  benefit  and  protection  to  the  Bank  of 
England;  and  that  something  real  and  substantial  was  intended  to  be  given  by 
the  legislature  on  the  one  hand,  and  was  on  the  other  hand,  thought  and 
believed  by  the  Bank  of  England  to  be  given  to  them,  is  evident  from  the 
constant  repetition  in  all  subsequent  acts  in  the  same  words,  of  the  identical 
provision,  contained  in  the  statute  of  Anne ;  for,  if  not  a  real  privilege,  why 
was  it  continued  to  be  inserted  ?    The  construction  contended  for  by  the  defen- 
dants, that  it  must  be  confined  to  bills  under  the  seals  of  the  co-partners,  gives 
in  reality  no  benefit  or  protection  at  all  at  the  present  period,  if  it  ever  could 
have  given  any.     But  it  is  not  only  to  be  considered,  that  such  was  the  sense 
in  which  Parliament  and  the  Bank  of  England,  who  may  be  considered  as  the 
contracting  parties,  understood  the  provision ;  but  such  also,  has  been  the 
general  understanding  of  all  at  the  time  the  first  act  passed,  and  from  thence 
to  the  Stat,  of  W.  4.     For  no  instance  can  be  pointed  out,  until  the  present, 
in  which  a  banking  co-partnership  consisting  of  more  than  six  in  number,  have 
been  found  in  the  course  of  their  dealing  as  bankers,  to  accept  bills  of  ex- 
change payable  at  a  less  interval  than  six  months  from  their  acceptance. 
And  if  no  other  argument  was  brought  forward,  we  attribute  great  weight  to 
the  maxim  of  law,  contemporanea  expositio  fortissima  est  in  lege.     Upon  the 
whole,  therefore,  we  shall  certify  to  the  master  of  the  rolls  the  opinion  of  the 
judges  who  heard  the  argument  to  the  effect  above  stated.     The  following 
certificate  was  subsequently  sent  to  the  master  of  the  rolls : — 

"  We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion  that  the 
acceptance  by  the  London  and  Westminster  Bank  of  the  bill  mentioned  in  the 
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Com.  Pleas. 


Bank  of 
Ekolamd 

AXDXBtOir. 


case,  was  not  lawful,  regard  being  had  to  the  provisions  of  the  act  3  &  4  W.  4, 
c.  98»  and  the  other  acts  passed  and  now  in  force  respecting  the  Bank  of 
England, 

"  N.  C.  TiNDAL. 

"  S.  Gasxlbb, 
"  J.  Vauohan* 

"J.  B.  BOSANUVKX/' 


iVbv.  8ft. 


Dunnage  v.  Kemblb  and  others. 


In  treipui  for 
breftkiog  a 
house,  the  de* 
fendantpleaded 
not  guiltj,  and 
an  entry  to 
makeadistresf. 
▲  Yerdict  waa 
found  for  the 
plaintiff  on  the 
fint  iMue, 
damages  one 
farthing;  and 
for  the  defen- 
dant on  the 
second  iuue : — 
Held^  that  the 
plaintiff  was 
not  entitled  to 
costs,  unlens 
the  judge  cer- 
tified under 
22  4c  28  Car. 
2,  c.  9. 


nrRESPASS  for  breaking  and  entering  the  dwdling-honse  of  the  plalntiC 
and  seizing  the  goods  therein.  Pya9 — ^first,  not  guilty ;  secondly,  as  to 
breaking  open  the  door  of  the  house,  that  the  plaintiff  was  weekly  tenant  to 
the  defendant  Kemble ;  and  that  rent  being  in  arrear,  and  the  onter  door  open, 
the  defendants  entered  and  distrained  the  plaintiff's  goods.  The  plaintiff  joined 
issue  on  the  first  plea,  and  replied  de  injuria  to  the  second  plea.  At  the  tnjil 
before  Vaughan,  J.,  the  jury  found  a  verdict  for  the  plaintiff,  with  one  farthing 
damages  on  the  first  issue,  and  for  the  defendant  on  the  second  issue.  The 
learned  judge  did  not  certify  as  to  costs,  and  the  prothonotary  not  having 
taxed  any  costs  to  the  plaintiff, 

Andrews,  Seijt.,  obtained  a  rule  nisi  to  review  the  taxation.  He  contended 
that  the  plaintiff  was  entitled  to  his  full  costs.  Hughes  v.  Hughes  (a),  Smiih  r, 
Edwards  [b]. 

Talfourd,  Serjt.  shewed  cause. — In  Hughes  v.  Hughes  (a)  it  was  hdd,  that 
in  trespass  to  land,  a  verdict,  though  under  409.,  on  a  plea  of  not  guiltT, 
entitles  a  plaintiff  to  full  costs,  without  a  certificate  under  22  &  23  Car.  2,  c  9. 
Smith  V.  Edwards  (b),  is  to  the  same  effect.  But  these  cases  were  decided  under  a 
misapprehension  that,  since  the  new  rules  of  pleading,  the  title  to  the  land  codd 
not  come  in  issue,  under  the  plea  of  not  guilty.  But  that  is  not  so,  because  then* 
are  many  cases  where  the  title  may  come  in  question  under  this  plea  (c).  M 
under  the  11  Geo.  2,c.  19,  s.  21,  which  enacts,  "that  in  all  actions  of  trespass, 
or  upon  the  case,  to  be  brought  against  any  person  or  persons,  entitled  to  reat» 
or  services  of  any  kind,  his,  her,  or  their  bailiff  or  receiver,  or  other  person  or 
persons,  relating  to  any  entry  by  virtue  of  this  act  or  otherwise,  upon  ths 
premises  chargeable  with  such  rents  or  services,  or  to  any  distress  or  seizure, 
sale  or  disposal  of  any  goods  or  chattels  thereupon,  it  shall  and  may  be  lawfol 
to  and  for  the  defendant  or  defendants  in  such  actions,  to  plead  tibe  generd 
issue,  and  give  the  special  matter  in  evidence,  any  law  or  usage  to  the  contrary 
notwithstanding."  So  under  sec.  44  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16 ; 
sec.  109  of  the  Highway  Act,  5  &  6  W.  4,  c.  50;  and  other  statutes. 
The  Stat.  8  &  4  W.  4,  c.  42,  sec.  1,  which  authorized  the  judges  to  make  thi 
new  rules  of  pleading,  provides  "that  no  such  rule  or  order  shall  have  tb* 
effect  of  depriving  any  person  of  the  power  of  pleading  the  general  isss; 
and  giving  the  special  matter  in  evidence  in  any  case,  wherein  he  is  now  d 


(a)  2  Cr.  M.  &  R.  663 ;  1  Gale,  302. 

{b)  4  Dow.  P.  C.  621 ;  1  Har.  A  Wol.  497. 


(c)   See  note  (b)  in  Ilngke*  v.  ^fn4.*. 
1  Gale,  302. 
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hereafter  sfaaU  be  entitled  to  do  80«  by  virtue  of  any  act  of  parliament  now  or  ^^j,,.  puas. 

hereafter  to  be  in  force."    Therefore,  as  the  title  might  have  been  in  iBsne,  n^^lToE 
and  as  the  judge  has  not  certified  that  it  did  come  in  question,  the  plaintiff  „. 

is  not  entitled  to  more  costs  than  damages,  and  the  decision  of  the  protho-  Kemblk. 
notary  was  correct. 

Andrewi,  Seijt.  and  BompoB,  Seijt..  in  support  of  the  rule,  rdied  mpon 
Hugha  v.  Hughes  (c),  and  Smith  v.  Edwards  (d). 

TxNDAL,  C.  J. — ^The  argument  now  urged  against  this  rule,  does  not  appear 
to  have  been  raised  in  the  former  decisions :  as  the  question  is  of  some  im* 
portance,  we  will  take  time  to  consider  it. 

Cur,  adv.  vuit. 

The  Court  subsequently  came  to  the  following  decision : — 

"  The  Court  have  considered  this  case,  and  are  of  opinion  that  the  plaintiff 
is  not  entitled  to  costs  without  a  certificate  under  the  statute  Car.  2 ;  and,  there- 
fore, the  rule  for  directing  the  prothonotary  to  tax  his  costs  must  be  discharged, 
but  without  costs." 

Rule  discharged. 

(r)  2  Cr.  M.  Jt  Ros.  663 ;  1  Gale,  302.  (<Q  4  Dow.  P.  C.  631 ;  1  Har.  It  Wol.  497. 


REGULiE  GENERALES. 


"  Whsrsas,  by  the  statute  5  &  6  WUliam  4,  chapter  82,  it  is  enacted,  'That 
from  and  after  the  3 1st  day  of  December,  1835,  the  several  ofiices  in  his 
majesty's  Court  of  Common  Fleas  thereinafter  mentioned,  viz. — the  Chiro- 
grapher,  and  the  Secondary,  Register,  and  Clerks  of  Counties  in  the  office  of 
the  Chirographer ;  of  the  Clerk  of  the  King's  Silver,  and  of  the  Clerk  of  the 
Return  Oflfice  and  of  the  Inrohnent  of  Writs  for  Fines  and  Recoveries ;  and  also, 
the  several  offices  in  the  Alienation  Office,  consisting  of  two  Commissioners, 
a  Receiver- General,  two  entering  Clerks,  a  Master  in  Chancery  appointed  for 
taking  affidavits,  and  an  office-keeper,  be  abolished.' 

"  And  whereas,  by  the  said  act,  it  is  further  enacted,  '  That  the  several 
records,  books,  and  other  documents  of  and  concerning  the  duties  and  business 
of  the  said  offices  so  abolished  as  aforesaid,  shall,  on  or  before  the  said  31st 
day  of  December,  be  delivered  by  the  several  officers  or  persons  now  having 
custody  of  the  same,  into  the  hands  and  possession  of  the  officer  of  the  Court 
of  Common  Fleas,  at  Westminster,  for  the  time  being,  appointed  or  to  be  ap- 
pointed by  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  for  the 
purpose  of  examining,  filing,  and  recording,  all  certificates  of  the  taking  of 
acknowledgments  by  married  women  of  deeds,  under  the  provisions  of  the 
statute  3  &  4  William  4,  chapter  74,  intitled  "An  Act  for  the  Abolition  of 
Fines  and  Recoveries,  and  for  the  substitution  of  more  simple  modes  of  assur- 
ance," to  be  by  him  kept  and  preserved ;   subject,  nevertheless,  to  such  rules. 
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Com.  Pteat,    orders,  and  regulations  as  the  Ck)iirt  of  Common  Fleas  shall  or  may  from  time 
j^  ^""^        to  time  make  or  ordain  in  respect  of  the  same/ 

"  And  whereas,  Mr.  Thomas  Sherwood  is  the  officer  of  the  said  Court  of 
Common  Fleas  for  the  time  being,  who  has  been  appointed  nnder  and  by  virtoe 
of  the  said  act  of  3  &  4  William  4th.,  chapter  74. 

"  It  is  ordered,  that  the  said  several  officers  hereinbefore  mentioned,  whose 
offices  have  been  so  abolished,  and  any  other  persons  now  having  custody  of  aB 
or  any  of  the  records,  books,  and  other  documents,  of  and  concerning  the  duties 
and  business  of  the  said  several  offices  so  abolished  as  aforesaid,  do  forthwith 
deUyer  up  to  the  said  Thomas  Sherwood,  aU  such  records,  books,  and  other 
documents,  to  be  by  him  kept  and  preserved,  subject  to  such  further  order, 
rules,  and  regulations,  as  the  said  Court  c^  Common  Fleas  shall  hereafter  make 
or  ordain  in  respect  of  the  same. 

"  N.  C.  TiNnAL, 
"  S.  Gasblse, 
••  J.  Vauohan, 

"J.  B.  BOSANQUST.'* 

Read  in  Court,  25th  November,  1 836. 


[MiCHABLMAs  Tbrm,  7th  Williau  4th,  1836.] 

"  It  is  ordered  that  from  and  after  the  the  last  day  of  this  term,  all  rules  I^K>n 
sherifTs,  other  than  the  sherifTs  of  London  and  Middlesex,  to  return  writs  either 
of  mesne  or  final  process,  and  rules  to  bring  in  the  bodies  of  defendants,  be 
eight  day  rules  instead  of  six  day  rules." 

(Signed  by  aU  the  Judges.) 
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ACKNOWLEDGMENT. 

1.  The  commissioDen  for  takinf  acknowledg- 
ments under  3  &  4  W.  4,  c.  74,  nave  a  lien  for 
tbeir  fees  on  the  documents  perfected  before 
them)  but  one  commissioner  cannot  set  up  the 
lien  of  the  other  without  being  duly  authorized 
to  do  so.    Exparte  GrovCf  246. 

2.  The  affidavit  verifyine  the  certificate  of  the 
due  taking  of  the  acknowledgment  of  a  married 
woman,  under  3  &  4  W.  4,  c.  74,  may  be  made 
by  one  of  the  commissioners,  although  he  be 
the  attorney  in  the  transaction.  Be  £hol^ddf 
336. 

ACTION. 

See  Attormet,  4. 

1.  The  declaration  stated  that  the  plaintifis, 
who  were  proprietors  of  a  newspaper,  at  the  so- 
licitation and  request  of  the  defenoant,  published 
a  certain  statement  in  their  newspaper;  that 
one  Charmen  afterwards  commenced  an  action 
against  Uiem  for  a  libel  contained  in  the  publi- 
cation; and  that  the  defendant,  in  consideration 
of  the  nremuesj  and  that  the  plaintiffs  would  de- 
fend the  action,  undertook  to  save  the  plaintiffs 
hannless,  and  indenmify  them  from  all  pay- 
ments, dama^,  costs,  chai]^,  and  expenses, 
which  they  might  incur,  sustain,  or  be  liable  for, 
by  reason  of  their  so  as  aforesaid  publishing  the 
said  statement,  and  of  their  defending  the  said 
action :— ifeU,  in  an  action  brought  on  this  in- 
demnity, 1st,  that  the  consideration  was  entire, 
and  that  the  part  of  it  which  consisted  of  the 
puUieation  of  a  libel  being  illegal,  the  whole  of 
It  was  tainted  with  illegality,  and  that  the  action 
could  n#t  be  supported.  2ndly,  that  if  the  for^ 
mer  part  of  the  consideration  was  rejected  as 
surplusage,  the  promise  was  then  void  as 
amounting  to  maintenance.    SembUy  also,  that 


the    promise  was   Toid   at   being   too   large. 
ShackgU  V.  Koner,  17. 

2.  In  an  action  against  the  commissioners  of 
sewers,  the  declaration  alleged  that  they  unskil- 
fully, wrongfully,  and  improperly  cut  a  sewer 
near  to  an  ancient  messuage  of  the  plaintiffs,  so 
that  it  was  injured  and  weakened;  and  the  cause 
being  referred  at  nisi  prius,  the  arbitrator  found 
in  his  award,  that  there  were  two  modes  of  making 
a  sewer,  the  one  by  tunnelling,  the  other  by  open 
cutting ;  that  a  deep  sewer  could  not  be  made  in 
the  street  where  the  plaintiff's  house  was,  by 
either  method,  without  risk  of  doing  damage  to 
the  buildings.  That  the  sewer  in  question  was 
made  by  tunnelling;  but  that  the  probability  of 
damage  accruing  was  in  some  degree  less  where 
it  was  made  by  open  cutting.  That  the  oommia- 
sioners,  in  causing  the  sewer  to  be  made,  were 
acting  bond  fiie%  and  that  the  sewer  was  fit  and 
proper  for  convenient  drainage,  and  was  made  in 
a  s&ilfVd  and  proper  manner  in  aD  respects:-^ 
Hf /^,  that  upon  this  state  of  facts  the  commis- 
sioners were  not  liable  to  pay  damages  for  the 
injury  caused  to  the  messuage.  Groctrt*  Com' 
pony  ▼.  Dormej  120. 

AGREEMENT. 

See  Arbitbatioii,  4.    Cohtract,  3,  4,  5,  6. 
Frauds,  Statute  of,  1, 2.  Pleading,  17. 


APOTHECARY. 
See  Contract,  6. 

ARBITRATION. 

See  Action,  2.    Costs,  1.     Evidence,  2. 

1.  A  judge  is  not  empowered,  under  3  &  4 
W.  4,  c.  42,  s.  39,  to  order  a  submission  to  arbi- 
tration to  be  revoked,  upon  an  ex  parte  applica* 
tion.     Clarke  V.  Stocktrif  1. 
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upon  the  ground  that  no  appMUtlceBfaip  for  fire 
yean  was  required  for  the  businefla  of  a  surgeon, 
and  that  the  defendant  could  not  object  to  the 
legality  of  hit  own  bond ;  but  the  Court  refused 
to  grant  a  rule : — Held  also,  that  the  plaintifb 
were  not  entitled  to  be  relieved  from  payment  of 
costs  under  3  &  4  W.  4,  c.  42,  s.  31.  ProU  y. 
Wigfftu,  204. 

COPYHOLD. 

The  admission  of  a  tenant  for  life  to  copyhold 
lands  is  the  admission  of  the  remainder-man,  and 
the  lord  of  the  manor  is  not  entitled  to  a  fine 
against  the  remainder-man,  unless  by  virtue  of 
a  custom  within  the  manor.  Phypen  v.  Eintm, 
230. 


COSTS. 

See  IHTERPLEADEB,  1.   PARLIAMENTARY  LaW, 

4,  5.    Practice,  10. 15. 

1.  An  action  of  ejectment  was  referred  by  an 
order  at  nisi  prius,  and  the  arbitrator  was  em- 
powered to  award  the  defendant  a  compensation 
for  buildinss  erected  on  the  premises.  The  ar^ 
bitrator  ordered  a  verdict  to  be  entered  for  the 
plaintiff,  and  awarded  the  defendant  a  sum  of 
money  for  the  buildings : — Held^  that  this  sum  of 
money  might  be  set  off  by  the  plaintiff  against 
the  costs  which  the  defendant  was  liable  to  pay 
him,  but  that  it  was  subject,  under  Reg.  93  H. 
T.  2  Will.  4,  to  the  defendant's  attorney's  lien 
for  his  costs.     Doe  d.  Swinston  v.  Sinclair,  111. 

2.  Where  less  than  20/.  was  awarded  to  the 
plaintiff,  on  a  writ  of  inquiry  in  an  action  of 
covenant,  and  the  prothonotary  taxes  the  costs, 
according  to  the  lower  scale,  promuljnited  March 
X5,  1834,  the  Court  refused  to  interfere  with  the 
taxation.    Hoppel  v.  Leigh,  107. 

3.  Where  a  grand  cane  was  set  aside  for  irre- 
gularity, the  Court  renised  to  make  the  rule 
absolute  with  costs.     Foot  v.  Sheriff,  108. 

4.  Section  50  of  the  Insolvent  Debtors'  Act, 
(7  6.  4,  c.  57,)  provides  that  the  discharge  of  a 
prisoner  shall  extend  to  all  process  and  costs  for 
contempt,  and  to  all  costs  incurred  by  a  creditor 
in  any  action  or  suit  brouffht  for  the  recovery  of 
any  debt  or  damages : — uM,  that  this  was  ap- 
plicable to  the  costs  of  an  action  of  trover,  m 
which  the  verdict  was  obtained  before,  and  the 
costs  were  taxed  afler  the  filing  of  the  insolvent's 
petition.    CoUtmid  v.  Lewit,  142. 

5.  Where  an  action  was  brought  in  Surrey,  on 
a  bill  of  exchange,  and  the  prothonotary  taxed 
the  plaintiff's  costs  as  if  the  venue  had  been  laid 
in  London,  where  the  attorney  and  witnesses  re- 
aided;  it  was  held  that  the  taxation  was  incorrect, 
and  that  the  plaintiff  was  entitled  to  the  costs 
of  trying  the  cause  in  Surrei/,  Vtrt  v.  Moore, 
200. 


6.  In  an  action  for  assaidt,  battery,  and  fidse 
imprisonment  of  the  plaintiff's  wife,  the  defen- 
dant pleaded,  first,  not  guilty ;  secondly,  diat  the 
party  was  not  the  plaintiff's  wife;  Uiiraly,  ft  j^ 
tification.  A  verdict  was  found  for  the  [Jaintii^ 
with  one  farthing  damages  on  the  two  firat  issues, 
and  for  the  defendant  on  the  third : — Held,  that 
the  judge  was  authorized  to  give  a  certificate  to 
deprive  the  plaintiff  of  his  costs,  under  43  Elix. 
c.  6.     Wilson  V.  Laimon,  249. 

7.  Where  a  defendant  pleads  various  pleaa,  to 
parts  of  the  sum  mentioned  in  the  dectaratioii, 
and  also  pays  money  into  court,  and  the  plaintiir 
enters  a  mile  pnaegui,  as  to  the  pleas  of  pavment, 
the  defendant  is  entitled  to  his  costs,  under  sec. 
33,  3  &  4  W.  4,  c.  42.  Where  variona  defences 
are  pleaded  to  one  demand,  and  the  plaintiff 
enters  a  noUe  pratanii,  he  is  liable  to  the  ccMts  of 
all  the  pleas.     Wuliams  v.  Sharwood,  248. 

8.  In  an  action  on  a  bond  bv  the  adminis- 
trators of  the  obligee,  it  was  pleaded  that  die 
bond  was  given  in  pursuance  of  a  corrupt  agree- 
ment that  the  obligee  should  take  the  aon  oi 
the  obligor  as  his  apprentice,  to  learn  the  jirafcsr* 
sion  of  surgeon,  apothecary,  and  man-imdwife, 
for  two  years  only ;  but  that  in  certain  articles 
of  agreement,  it  should  be  made  to  appear  thai 
the  apprentice  was  articled  for  five  yean,  in  or- 
der that  by  such  corrupt  contrivance  die  parties 
might  fraudulently  and  iUegally  procure  the  ap- 
prentice to  be  admitted  for  the  purpose  of  prae* 
tising  as  an  apothecary  upon  serving  two  yean 
instead  of  five  years,  as  required  by  the  statute. 
After  verdict  it  was  moved  to  enter  judgment  for 
the  plaintiff  non  obstante  veredicto^  upon  the 
ground  that  no  apprenticeship  for  five  yean  was 
required  for  the  business  of  a  surgeon,  and  that 
the  defendant  could  not  object  to  the  l^ality  of 
his  own  bond ;  but  the  Court  refused  to  grant  a 
rule : — Held  also,  that  the  plaintiflb  were  not  en- 
titled to  be  relieved  from  payment  of  costs  under 
3  &  4  W.  4,  c.  42,  8.  31.  Prole  v.  Wiggms, 
204. 

9.  In  trespass  for  breaking  a  house,  the  de- 
fendant pleaded  not  guilty,  and  an  entry  to 
make  a  distress;  a  verdict  was  found  for  die 
plaintiff  on  the  first  issue,  damages  one  farthing; 
and  for  the  defendant  on  the  second  issue : — I^d, 
that  the  plaintiff  was  not  entitied  to  costs,  unless 
the  judge  certified  under  22  &  23  Car.  2,  c  9. 
Dunnage  v.  Kemhle,  304. 

10.  Where  one  attorney  brought  an  action 
against  another  attorney  for  his  bills  of  costs  tar 
agency  business  : — Held,  that  the  bUl  was  not 
taxable.     Weymouth  v.  Knipe,  280. 


COVENANT. 

See  Landlord  and  Tsnant,  2.   Limitations, 
Statute  or,  2,  3.     Pleading,  17. 


DIGEST. 
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CUSTOM. 

See  CopYBOLO,  1. 

In  trover,  the  defendant  justified  the  holding 
of  certain  bales  of  wool,  under  an  ancient  custom 
used  in  the  trade  of  public  warehouse- keepers 
in  London,  for  a  general  lien  upon  all  goods 
homed  in  their  warehouses  for  or  in  the  name  of 
the  merchants  or  other  persons  bv  whom  such 
warehouse-keepers  were  retained,  mr  all  monies, 
or  any  balance  thereof,  due  from  such  merchants 
or  other  persons  to  such  warehouse-keepers  for 
or  on  account  of  any  advances  or  expenses  which 
Buch  warehouse-keepers  had  made,  or  had  been 
fat  tOf  in  paying  the  duties  and  customs  by  law 
imposed  and  chareed  on  goods  consigned  to  such 
merchants  and  other  persons  from  abroad ;  and 
in  paying  the  freight  and  other  charges,  and  the 
advances,  charges,  and  claims  which  the  ware- 
house-keepers should  have  made,  or  have  been 
put  tcj,  for  entering,  landing,  and  warehousing 
the  said  goods: — Held,  upon  motion  after  verdict, 
that  this  custom  was  unreasonable,  and  could  not 
be  supported.     Laickhart  v.  Cooper,  160. 


DISTRINGAS. 
See  Practice,  I. 

DOWER. 
See  Estoppel. 

EASEMENT. 
See  Pleading,  15.  22. 

ECCLESIASTICAL  LAw! 
See  SfQUESTRlh^ioir,  1,  2.    Lease,  1. 

EJECTMENT. 
See  Costs,  1.      Laitolord  and  Tenant,  1. 

PaACTICEy  I8. 

Under  special  circumstances,  a  rule  absolute 
tor  judgment  against  the  casual  ejector  will  be 
psatedf  although  the  tenant  in  possession  has 
ajt  been  penonally  served.  Doe  d.  March  v. 
R«,  199. 

ELECTION  PETITION. 
See  Parliamemtart  Law^I,  2, 3,  4, 5, 6. 


ESTOPPEL. 

Where  lands  were  conveyed  bv  deed  which 
described  them  as  being  freehold,  and  a  claim 
for  dower  was  afterwards  set  up  by  the  wife  of 
the  vendor: — Held,  that  the  purchaser  was  not 
estopped  from  showing  that  the  vendor  was  only 
possessed  of  a  term  of  years  in  the  lands.  Gauni 
V.  Wainman,  184. 


EVIDENCE. 


See  New  Trial,  1.    Practice,  9.  16,  17. 

1.  In  trover  to  recover  a  watch,  the  defendant 
pleaded  that  it  was  not  the  property  of  the  plain- 
tiff. It  appeared  that  the  watch  had  formerly 
been  the  property  of  the  father  of  the  plaintiff 
and  defendant,  who  were  two  brothers.  The 
defendant  proved  in  evidence  letters  of  adminis- 
tration of  his  father's  effects,  which  had  been 
granted  to  him  — Held,  that  the  plaintiff,  in  an- 
swer to  this  evidence,  was  entitled  to  ffive  evi- 
dence of  conversations  in  which  the  deceased 
had  stated  that  he  had  given  the  watch  to  the 
plaintiff.    Smith  v.  Smith,  130. 

2.  The  declaration  stated  that  the  defendants 
consented  to  refer  certain  disputes  to  the  award 
of  arbitrators,  and  that  they  afterwards  signed 
an  agreement  and  undertaking,  which  the  arbi- 
trator directed  that  they  should  sign: — Ikld, 
that  proof  of  the  defendant's  signature  to  the 
agreement  and  undertaking,  was  sufficient  evi- 
dence that  they  had  submitted  the  matters  in 
dispute  to  arbitration.  Stuart  v.  NkhoUon^ 
191. 

3.  A  contract  was  made  for  the  sale  of  a 
certain  quantity  of  "Scolt  8c  Co,*9  mess  pork/' 
and  it  appeared  by  the  evidence  of  mercantile 
men,  that  Scott  &  Co.  were  accustomed  to  pre^ 
pare  and  manufacture  pork  of  a  superior  quality, 
which  insured  ijb  a  premium  in  the  maricet : — 
Held,  that  the  warranty  was  not  satisfied  by  sup- 
plying pork  which  had  merely  passed  through 
the  hands  of  Scott  &  Co  as  consignors,  and 
which  bore  their  brand-mark,  but  that  it  meant 
pork  of  their  manu&cture  i—Held,  also,  that  the 
evidence  of  the  mercantile  men  was  properly 
received.     Poioe//  v.  Horton,  12. 


EXECUTORS. 

See  Costs,  8. 

The  defendant  entered  into  a  parol  agreement 
with  one  Pelo,  for  a  lease  of  certain  premises; 
but  Peto  died  before  any  lease  was  executed. 
The  plaintiffs  were  Peto*s  executors;  and  a 
master  in  chancery  having  decided  that  the 
contract  was  void  under  the  Statute  of  Frauds, 
a  new  contract  was  made  between  Uie  defendant 
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upon  the  ground  that  no  mrenticMfaip  for  fiire 
yean  was  required  for  the  DosiDeM  of  a  surgeon, 
and  that  the  defendant  could  not  object  to  die 
legality  of  his  own  bond ;  but  the  Court  refused 
to  grant  a  nile : — Held  also^  that  the  plaintiffi 
were  not  entitled  to  be  relieved  from  payment  of 
costo  under  3  &  4  W.  4,  c.  42,  s.  31.  Proie  y. 
Wigfftu,  204. 

COPYHOLD. 

The  admission  of  a  tenant  for  life  to  copyhold 
lands  is  the  admission  of  the  remainder-man,  and 
the  lord  of  the  manor  is  not  entitled  to  a  fine 
against  the  remainder-man,  unless  by  virtue  of 
a  custom  within  the  manor.  Pkypen  v.  Eburn, 
230. 


COSTS. 

SeelVTEBPLBADEB,  t.   PARLIAMENTARY  L AW, 

4, 5.    Practice,  10. 15. 

1.  An  action  of  ejectment  was  referred  by  an 
order  at  nisi  prius,  and  the  arbitrator  was  em- 
powered to  award  the  defendant  a  compensation 
for  buildinss  erected  on  the  premises.  The  ar- 
bitrator ordered  a  verdict  to  be  entered  for  the 
plaintiff,  and  awarded  the  defendant  a  sum  of 
money  for  the  buildings : — Held^  that  this  sum  of 
money  might  be  set  off  by  the  plaintiff  against 
the  costs  which  the  defendant  was  liable  to  pay 
him,  but  that  it  was  subject,  under  Reg.  93  Ii. 
T.  2  Will.  4,  to  the  defendant's  attorney's  lien 
for  his  costs.     Doe  d.  Swinston  v.  Sinclair,  111. 

2.  Where  less  than  20/.  was  awarded  to  the 
plaintiff,  on  a  writ  of  inquiry  in  an  action  of 
covenant,  and  the  prothonotary  taxes  the  costs, 
according  to  the  lower  scale,  promulgated  March 
15,  1834,  the  Court  refused  to  interfire  with  the 
taction.     Hoppel  v.  Leighy  107. 

3.  Where  a  grand  cm  was  set  aside  for  irre- 
gularity, the  0>ttrt  renised  to  make  the  rule 
absolute  with  costs.     Foot  v.  Sherif,  108. 

4.  Section  50  of  the  Insolvent  Debtors'  Act, 
(7  6.  4,  c.  57,)  provides  that  the  discharge  of  a 
prisoner  shall  extend  to  all  process  and  costs  for 
contempt,  and  to  all  costs  incurred  by  a  creditor 
in  any  action  or  suit  brought  for  the  recovery  of 
any  debt  or  damages: — Bdd,  that  this  was  af- 
plicable  to  the  costs  of  an  action  of  trover,  m 
which  the  verdict  was  obtained  before,  and  the 
costs  were  taxed  afler  the  filing  of  the  insolvent's 
petition.    Gokkmid  v.  Lewitf  142. 

5.  Where  an  action  was  brought  in  Surrey,  on 
a  bill  of  exchange,  and  the  prothonotary  taxed 
the  plaintiff's  costs  as  if  the  venue  had  been  laid 
in  London,  where  the  attorney  and  witnesses  re- 
sided; it  was  keU  that  the  taxation  was  incorrect, 
and  ^at  the  plaintiff  was  entitled  to  the  costs 
of  trying  the  cause  in  Surrey,  Vtre  v.  Moore, 
200. 


6.  In  an  action  for  assaidt,  battery,  and  friss 
imprisonment  of  the  plaintiff's  wife,  the  defen- 
dant pleaded,  first,  not  guilty ;  secondly,  diat  the 
party  was  not  the  plaintiff's  wife;  thirdly,  a  joa- 
tification.  A  veroictwas  found  for  the  iJaintif^ 
with  one  farthing  damages  on  the  two  first  issues, 
and  for  the  defendant  on  the  third : — Held,  that 
the  judge  was  authorized  to  give  a  certificate  to 
deprive  the  plaintiff  of  his  costs,  under  43  EIul 
c.  6.     WUion  V.  Lainson,  249. 

7.  Where  a  defendant  pleads  various  pleaa,  to 
parts  of  the  sum  mentioned  in  the  declaration, 
and  also  pays  mone3r  into  court,  and  the  plaintiff 
enters  a  noUe  pro$equi,  as  to  the  pleas  of  pavment, 
the  defendant  is  entitled  to  his  costs,  under  sec. 
33,  3  &  4  W.  4,  c.  42.  Where  various  defences 
are  pleaded  to  one  demand,  and  the  plaintiff 
enters  a  noUe  proMcoui,  he  is  liable  to  the  ccMts  of 
ail  the  pleas.     Wuliams  v.  Sharwood,  248. 

8.  In  an  action  on  a  bond  bv  the  adminis- 
trators of  the  obligee,  it  was  pleaded  that  the 
bond  was  given  in  pursuance  of  a  corrupt  agree- 
ment that  the  obligee  should  take  the  aon  of 
the  obligor  as  his  apprentice,  to  learn  the  jirafcsr* 
sion  of  surgeon,  apothecary,  and  man-nudwife, 
for  two  years  only ;  but  tliat  in  certain  artidcs 
of  agreement,  it  should  be  made  to  nppear  that 
the  apprentice  was  articled  for  five  yean,  in  or- 
der  that  by  such  corrupt  contrivance  Uie  nartiaB 
might  fraudulently  and  iU^ally  procure  toe  ap- 
prentice to  be  admitted  for  the  purpoee  of  prac- 
tising as  an  apothecary  upon  serving  two  yean 
instead  of  five  yean,  as  required  by  the  statute. 
After  verdict  it  was  moved  to  enter  judgment  for 
the  plaintiff  noit  obstante  veredicto,  upon  the 
ground  that  no  apprenticeship  for  five  yean  was 
required  for  the  business  of  a  surgeon,  and  that 
the  defendant  could  not  object  to  the  legality  of 
his  own  bond;  but  the  Court  refused  to  grant  a 
rule : — Held  also,  Uiat  the  plaintiflSi  were  not  en- 
titled to  be  relieved  from  payment  of  costs  under 
3  &  4  W.  4,  c.  42,  s.  31.  Prole  v.  Wiggim, 
204. 

9.  In  trespass  for  breaking  a  house,  the  de- 
fendant pleaded  not  guflty,  and  an  entiy  to 
make  a  distress;  a  verdict  was  found  for  die 
plaintiff  on  the  first  issue,  damages  one  fiuthinf ; 
and  for  the  defendant  on  the  second  issue : — Hi£l, 
that  the  plaintiff  was  not  entitled  to  costs,  uokas 
the  judge  certified  under  22  &  23  Car.  S,  c  9. 
Dunnage  V.  Kemble,  304. 

10.  Where  one  attorney  brousht  an  action 
against  another  attorney  for  his  bills  of  costs  tar 
agency  business : — Held,  that  the  hill  was  not 
taxable.     Weymouth  v.  Knipe,  280. 


COVENANT. 

See  Landlord  amdTsiiamt,2.   Limitatioits, 
Statute  op,  2,  3.     Pleadikc,  17. 


DIGEST. 
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CUSTOM. 

See  CopYBOLo,  1. 

In  trover,  the  defendant  justified  the  holding 
of  certain  bales  of  wool,  under  an  ancient  custom 
used  in  the  trade  of  public  warehouse- keepers 
in  Lomhn,  for  a  general  lien  upon  all  goods 
housed  in  their  warehouses  for  or  in  the  name  of 
the  merchants  or  other  persons  bv  whom  such 
wsrehouse-keepers  were  retained,  ror  all  monies, 
or  any  balance  thereof,  due  from  such  merchants 
or  other  persons  to  such  warehouse-keepers  for 
or  on  account  of  any  advances  or  expenses  which 
inch  warehouse-keepers  had  made,  or  had  been 
pot  to,  in  paying  the  duties  and  customs  by  law 
imposed  and  chareed  on  goods  consigned  to  such 
merchants  and  other  persons  from  abroad ;  and 
in  paying  the  freight  and  other  charges,  and  the 
advances,  chaiges,  and  claims  which  the  ware- 
house-keepers should  have  made,  or  have  been 
put  to,  for  entering,  landing,  and  warehousing 
the  said  goods : — Held,  upon  motion  after  verdict, 
that  this  custom  was  unreasonable,  and  could  not 
be  supported.     Leuckhart  v.  Cooper,  160. 


DISTRINGAS. 
See  Practice,  1. 

DOWER. 

See  Estoppel. 

EASEMENT. 
See  Pleading,  15.  22. 

ECCLESIASTICAL  LAWl 
See  ScQUESTRlh^ioir,  1,  2.    Lease,  1. 

EJECTMENT. 
Sec  Costs,  1.      Laitdlord  and  Tenant,  1. 

PaACTICEy  I8. 

Under  special  circumstances,  a  rule  absolute 
for  judgment  against  the  casual  ejector  will  be 
granted,  although  the  tenant  in  possession  has 
not  been  personally  served.  Doe  d.  March  v. 
Roe,  199. 

ELECTION  PETITION. 
See  Parliamektart  Law^I,  2,  3, 4, 5, 6. 

J 


ESTOPPEL. 

Where  lands  were  conveyed  bv  deed  which 
described  them  as  being  freehold,  and  a  claim 
for  dower  was  afterwards  set  up  by  the  wife  of 
the  vendor: — Held,  that  the  purchaser  was  not 
estopped  frt>m  showing  that  the  vendor  was  only 
possessed  of  a  term  of  years  in  the  lands.  Gaunt 
V.  Wamman,  184. 


EVIDENCE. 
See  New  Trial,  1.    Practice,  9.  16,  17. 

1.  In  trover  to  recover  a  watch,  the  defendant 
pleaded  that  it  was  not  the  property  of  the  plain- 
tiff. It  appeared  that  the  watch  had  formerly 
been  the  property  of  the  father  of  the  pUuntiff 
and  defendant,  who  were  two  brothers.  The 
defendant  proved  in  evidence  letters  of  adminis- 
tration of  his  father's  effecto,  which  had  been 
granted  to  him— Hf^,  that  the  plaintiff,  in  an- 
swer to  this  evidence,  was  entitled  to  give  evi- 
dence of  conversations  in  which  the  deceased 
had  stated  that  he  had  given  ihe  watch  to  the 
plaintiff.    Smith  v.  Smith,  130. 

2.  The  declaration  stated  that  the  defendants 
consented  to  refer  certain  disputes  to  the  award 
of  arbitrators,  and  that  they  afterwards  signed 
an  agreement  and  undertaking,  which  the  arbi- 
trator directed  that  they  should  sign: — HeU, 
that  proof  of  the  defendant's  signature  to  the 
agreement  and  undertaking,  was  sufficient  evi- 
dence that  they  had  submitted  the  matters  in 
dispute  to  arbitration.  Stuart  y.  Nicholson. 
191.  ' 

3.  A  contract  was  made  for  the  sale  of  a 
certain  quantity  of  *' Scott  &  Co.*9  mess  pork," 
and  it  appeared  by  the  evidence  of  mercantile 
men,  that  Scott  &  Co.  were  accustomed  to  pre- 
pare and  manufacture  pork  of  a  superior  quality, 
which  insured  it  a  premium  in  the  maricet: — 
Held,  that  the  warranty  was  not  satisfied  by  sup- 
plying pork  which  had  merely  passed  through 
the^  hands  of  Scott  &  Co  as  consignors,  and 
which  bore  their  brand-mark,  but  that  it  meant 
pork  of  their  manufacture: — Held,  also,  that  the 
evidence  of  the  mercantile  men  was  properly 
received.    Poioe//  v.  Horton,  12. 


EXECUTORS. 

See  Costs,  8. 

The  defendant  entered  into  a  parol  agreement 
with  one  Peio,  for  a  lease  of  certain  premises; 
but  Peto  died  before  any  lease  was  executed. 
The  plaintiffs  were  Peto*t  executors;  and  a 
master  in  chancery  having  decided  that  the 
contract  was  void  under  the  Statute  of  Frauds^ 
a  new  contract  was  made  between  the  defendant 
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and  the  plain tiiFs  for  a  lease  of  the  same  premises, 
which  was  afterwards  executed ;  and  the  solicitor 
to  the  plaintiffs  prepared  the  lease,  llie  defen- 
dant refused  to  pay  for  the  lease  which  had  heen 
so  prepared;  whereupon  the  executors  paid  the 
attorney,  and  brought  this  action  in  their  own 
name,  for  money  paid  to  the  defendant's  use. 
At  the  trial  it  was  proved,  that  it  was  the  general 
practice  in  London,  for  the  lessee  to  pay  the  les- 
sor's attorney  the  expenses  of  preparing  a  lease: 
— Held,  that  the  plamtiffs  were  not  bound  to  sue 
as  executors ;  ana,  secondly,  that  the  action  for 
money  paid  was  maintainable  without  declaring 
specially.     Grinell  v.  Robiruon,  138. 


FALSE  JUDGMENT. 
See  Practice,  10.  13. 

FINE. 
See  Practice,  20. 

FOREIGN  ENLISTMENT. 
See  Trespass,  1. 

FORGERY. 
See  Bills  of  Exchange,  1. 

FRAUDS,  STATUTE  OF. 

1.  The  Statute  of  Frauds  (S9  Car.  2,  c.  3, 
8.  4,)  does  not  require  that  an  affreement,  upon 
a  contract  for  the  sale  of  land,  should  be  signed 
by  both  parties ;  it  is  sufficient  if  it  is  signed  by 
the  party  to  be  charged  as  defendant  in  the 
action.     Laythorpe  v.  Bryant,  25. 

2.  Where,  by  the  particulars  and  conditions 
of  sale,  it  appeared  that  A.  was  the  auctioneer, 
and  B.  the  owner  of  certain  premises,  and  C. 
aigned  an  agreement  on  the  back  of  the  condi- 
tions to  purchase  the  premises  :  it  was  held,  that 
the  names  of  the  contracting  parties  sufficiently 
appeared.    Id. 

FREIGHT. 
See  Lien. 

HABEAS  CORPUS. 

A  writ  of  haheat  corput  was  obtained  against 
Che  warden  of  the  Fleet,  for  the  purpose  of  try- 
ing the  validity  of  a  warrant  signed  bv  commis- 
sioners of  bankrupt,  whereby  a  bankrupt  was 
committed  to  prison  for  not  answering  certain 
questions  to  the  satisfaction  of  the  commissioners. 
tlie  warden  returned  that  the  prisoner  was  in 


custody  under  detainers  fot  debt ;  and  that  the 
warrant,  which  was  directed  to  the  keeper  of 
Neu^ate  and  all  other  persons  whom  it  might 
concern,  was  afterwards  lodged  with  him. — HtliL 
that  the  prisoner  was  not  entitled  to  a  writ  of 
hubeat  corput,  because  he  was  not  in  custody 
under  the  warrant.     Exparte  Garcia,  278. 


HUSBAND  AND  WIFE. 

See  Acknowledgment,  1,  2.     Limitatiosb, 
Statute  of,  1.    Pleading,   19. 


INSOLVENT. 
See  Costs,  4      Prisoner,  1,  2. 

INSURANCE. 

1.  A.  contracted  to  sell  the  plaintiff  a  quantity 
of  oats  to  be  shipped  in  Ireland  by  persons  of 
whom  A.  had  previously  purchased  the  oats ;  and 
A.  having  informed  the  plaintiff  that  the  oats 
were  about  to  be  shipped  on  board  the  Gibralier 
packet,  the  plaintiff  effected  an  insurance  on  the 
cargo  with  ttie  defendant.  A  misunderstanding 
afterwards  arose  between  A.  and  the  plaintiC 
as  to  the  place  in  which  the  Gibrailar  packet 
should  discliarge  her  cargo,  she  being  bound  for 
Southampton,  but  the  plaintiff  contending  that  he 
was  entitled  to  receive  the  oats  delivered  at 
Portsmouth ;  A.  thereupon  sold  ^e  oats  wbich 
were  on  board  the  GibroUar  to  another  peison 
at  Southampton,  but  the  plaintiff  gave  notioe  to 
the  purchaser  that  he  insisted  on  having  the  oats 
forwarded  to  Portmuntth,  It  was  subsequently 
ascertained  that  the  Gibraltar  packet  and  her 
cargo  was  totally  lost  on  her  passage  from  Ire- 
land, The  plaintiff  afterwards  sold  his  interest 
in  the  policy  to  A.  Under  these  circumstances, 
it  was  held,  that  the  plaintiff  had  an  insnrable 
interest  when  the  policy  was  effected,  and  that 
he  was  entitled  to  recover  in  an  action  against 
the  underwriter.     Sparket  v.  Marshall,  44. 

2.  By  a  policy  of  assurance,  hides  were  insurpd 
from  Valparaito  to  Bordauux  free  of  particnlar 
average,  unless  the  ship  was  stranded.  The  hides 
were  damaged  on  the  voyage  by  perib  of  the  sea* 
and  when  the  vessel  put  into  Hio  Janeiro  to  refit, 
they  were  found  to  be  in  a  state  of  putrefaction, 
and  that  it  was  impossible  to  carry  them  in  a 
sdeable  state  to  the  termination  of  the  voysgf ; 
the  hides  were  consequently  sold  for  a  small  nrire 
at  Bio  for  the  purpose  of  being  tanned:— Br&C 
that  this  was  not  tne  case  of  a  constructive  loor 
but  of  an  absolute  total  loss ;  also,  that  no  notice 
of  abandonment  was  necessary.  Roarv.  &/- 
vador,  209. 


INTEREST. 
See  Pleading,  20. 
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INTERNATIONAL  LAW. 

See  Trespass,  1. 


INTERPLEADER, 

Where  &  defendant  obtained  a  rule  under  the 
Interpleader  Act,  upon  a  suggestion  that  a  third 
party  claimed  the  amount  in  his  hands,  for  which 
ne  was  sued,  and  it  appeared,  on  showing  cause, 
that  the  defendant  had  no  just  expectation  that 
he  should  be  sued  by  the  tnird  party,  the  Court 
discharged  the  rule  with  costs.  Harrison  v. 
Pfiyne,  107. 


LANDLORD  AND  TENANT. 

See  Lease,  1.    Limitations,  Statute  of,  2, 3. 
Practice,  18. 

1.  A  lessee  for  years  mortgaged  his  estate, 
and  his  term  having  become  forfeited,  the  supe- 
rior  landlord  recovered  the  premises  by  eject- 
ment, and  granted  a  new  lease  to  the  mortgagee, 
who,  having  received  the  possession  of  the  pre- 
mises from  the  mortgagor,  returned  the  key  of 
the  house  to  him,  saying,  "  Go  on  as  before;  pay 
me  the  money  you  owe  me,  and  then  you  snail 
have  a  lease:** — Htldj  that  this  did  not  create  a 
tenancy  from  year  to  year,  and  that  upon  non- 
payment of  the  money  due,  and  no  rent  having 
been  paid,  the  mortgagee  was  entitled  to  maintain 
an  ejectment  without  six  months'  notice  to  quit. 
Doe  d.  Higers  v.  FuUen,  39. 

2.  Where  there  is  a  general  covenant  to  repair 
a  house  and  premises,  and  to  leave  them  in  re- 
pair at  the  expiration  of  the  term,  upon  an  action 
for  a  breach  uf  the  covenant,  the  lessee  cannot 
show  that  the  premises  were  out  of  repair  at  the 
commencement  of  the  lease ;  but  he  may  show 
that  the  premises  were  old,  because  the  lessee  is 
only  boimd  to  keep  up  the  house  as  an  old  house. 
Sianliy  v.  rowgoady  132. 


LEASE. 

See  Executors,  1. 

An  ecclesiastical  lease  was  made  by  a  vicar, 
for  21  years  from  its  date,  of  certain  messuages 
in  Londotif  not  used  for  the  habitation  of  the 
near;  at  that  time  less  than  three  years  were 
anexpired  of  a  former  lease  for  40  years,  of  the 
same  premises. —  Held,  that  the  lease  was  valid 
ind  binding  on  the  vicar *s  successor,  it  not  being 
irithin  either  of  the  restraining  acts  of  Elizabeth, 
nz,  13  EUz.  c.  10,  14  Eliz.  c.  11,  and  18  Eliz. 
:.  11.     Vivian  v.  Bhmbergf  255. 

VOL.  II. 


LIBEL. 

See  Action,  1.    Pleading,  18. 

LIEN. 

See  Acknowledgment,  1.    Custom,  1. 

1 .  In  trover,  by  the  assignees  of  a  bankrupt  to 
recover  a  policy  of  insurance,  the  defendant 
pleaded  a  custom  for  insurance  brokers  to  have 
a  general  lien  upon  policies  of  insurance  in  their 
possession  for  their  general  balance ;  that  mutual 
dealings  and  accounts  existed  between  the  bank- 
rupt and  the  defendant ;  and  that  at  the  time  of 
the  conversion  the  bankrupt  was  indebted  to  the 
defendant  in  200/.  Replication — that  the  200/. 
was  the  price  of  gooas  sold  to  the  bankrupt 
upon  twelve  months'  credit ;  and  that  a  bill  of 
exchange  was  drawn  and  accepted  in  payment, 
which  bill  was  not  due  at  the  time  of  the  conver- 
sion. Held,  first,  that  by  taking  the  security  the 
lien  was  gone;  secondly,  that  the  defendant 
could  not  rest  his  defence  upon  the  statute  re- 
lating to  mutual  credits,  (6  6  4,  c.  16,  s.  50,) 
without  specially  pleading  the  facts ;  thirdly,  that 
if  the  plea  of  mutual  credits  were  set  up,  then  it 
could  not  succeed,  because  it  did  not  appear  that 
the  balance  was  due  at  the  time  of  the  bank- 
ruptcy.    Hewison  v.  Guthrie,  51. 

2.  An  owner,  who  remains  in  possession  of  a 
ship,  has  a  lien  on  the  goods  on  board  belonging 
to  the  charterer,  for  the  freight  due  under  the 
charter-party.     Campion  v.  Colvin,  116 

LIMITATIONS,  STATUTE  OF. 
See  Pleading,  15.  20.  22. 

1.  The  9  G.  4,  c.  14,  sec.  1,  directs,  that  no 
acknowledgment  or  promise  shall  be  sufficient  to 
take  a  case  out  of  the  Statute  of  Limitations,  un- 
less it  be  in  writing,  "and  nigned  by  the  party 
chargeable  thereby:** — Held,  that  an  acknow- 
ledgment contained  in  a  letter  which  was  written 
by  the  wife  of  the  defendant,  in  his  name,  and 
at  his  request,  was  insufficient,  because  the  sta- 
tute gives  no  authority  to  an  agent  to  make  the 
acknowledgment.     Hifde  ▼.  Johnson,  94. 

2.  In  covenant  for  rent  reserved,  on  an  inden- 
ture of  demise,  the  limitation  of  the  right  to  sue 
is  provided  for  by  3  &4  W.  4,  c.  42,  sec.  3,  which 
pro  tanto  repeals  the  3  &  4  W.  4,  c.  27,  sec.  42. 
Paget  V.  Foley,  3Z, 

3.  Semble,  {Bosanquet,  J.  dissentiente,)  that 
the  3  &4  W.  4,  c.  27,  sec.  42,  does  not  apply  to 
rents  reserved  on  specialty.    Id* 


MAINTENANCE. 
See  Action,  1. 
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MASTER  AND  SERVANT. 
See  Pleading,  5. 

MERCANTILE  LAW. 

See  Contract,  3.  Custom,  1.  Insurance,  1,2. 
Lien,  1,  2.    Pleadings,  17.  21.23. 

MORTGAGE. 
See  Stamp.  1.     Landlord  and  Tenant,  1. 

NEW  TRIAL. 
See  Pleading,  24,  25. 

1.  Where  inadmissible  evidence  was  received 
without  objection,  and  the  judge,  in  summing 
up,  made  strong  observations  upon  its  effect, 
Ittld,  not  to  amount  to  a  misdirection.  Alelin  v. 
Taylor,  3. 

2.  A  remark  made  by  the  jury  during  the 
summing  up  of  the  judge,  will  not  aflcct  a  ver- 
dict which  is  afterwards  fonnally  delivered  and 
recorded;  although  such  remark  was  inconsis- 
tent with  the  verdict.     Napier  v.  DariUl,  187. 

3.  Where  less  than  20/.  is  sought  to  be  re- 
covered, the  Court  will  not  grant  a  new  trial  to 
the  plaintitf,  as  upon  a  perverse  verdict,  although 
the  verdict  was  clearly  wrong.  Armstrong  v. 
FreCf  197. 

PARLIAMENTARY  LAW. 

1.  Upon  an  application  to  enforce  the  speak- 
er's certificate  to  recover  costs  incurred  before  a 
select  committee  on  an  election  petition,  as  di- 
rected by  9  G.  4,  c.  22,  s.  60,  the  Court  will  in- 

auire  whether  the  committee  was  appointed  in 
ie  mode  required  by  the  statutes,  and  if  the  ap- 
pointment of  the  committee  takes  place  under 
cii'cumstances  where  the  statute  does  not  allow 
the  appointment  to  be  made,  or  in  a  manner  con- 
trary to  or  inconsistent  with  the  essential  requi- 
sites prescribed  by  the  statute,  there  is  no  court 
at  all,  and  the  whole  proceedings  take  place 
coram  nonjudice.     Ransom  v,  Dundas,  155. 

2.  Sect.  2  of  the  9  G.  4,  c.  22,  directs,  that, 
whenever  a  petition  complaining  of  the  undue 
election  of  a  member  of  parliament  shall  be  pre- 
sented, a  day  and  hour  shall  be  appointed  for 
taking  the  same  into  consideration,  aud  notice  in 
writing  shall  be  given  by  the  speaker  to  all  par- 


ties, and  where  the  conduct  of  the  returning 
officer  is  complained  of,  to  the  retaming  officer; 
and  by  sec.  36  it  is  enacted,  that,  in  ceitain 
cases,  the  House  shall  determine  whether  the 
returning  officer  shall  be  allowed  to  strike  in  re- 
ducing the  committee.  A  petition  was  presented 
against  the  return  of  two  members,  and  it  com- 
plained incidentally  of  misconduct  and  partiality 
m  the  returning  officers: — Held,  that  the  return- 
ing officers  were  not  called  upon,  aa  original 
parties  to  the  petition,  to  appear  before  the 
House;  and  that,  even  if  they  were  held  to  he 
included  within  the  petition,  they  had  no  power, 
under  the  statute,  to  interfere  in  striking  the 
committee.     Id. 

3.  Where  the  returning  officers  appeiffed  be- 
fore the  committee,  but  in  the  report  nothing  was 
decided  as  to  whether  the  charge  against  them 
was  frivolous  or  vexatious : — Held,  that  this  omis- 
sion did  not  avoid  the  whole  report.     Id. 

4.  Sect.  5  of  the  statute  directs  that  no  pro- 
ceedings shall  be  had  upon  any  petition,  unless 
the  person  or  persons  subscribing  the  same,  or 
some  one  or  more  of  them,  shall  personally  enter 
into  a  recognizance,  according  to  the  form  there- 
unto annexed,  for  the  payment  of  all  costs  which 
shall  become  due  to  any  witness  summoned  m 
behalf  of  the  person  or  persons  so  tubtcrilwg  such 
petitinn,  or  to  any  party  who  shall  appear  before 
the  House,  or  any  ammiitee  of  the  House,  in  op- 
position to  such  petition.  A  petition  was  pre- 
sented, signed  by  three  persons,  one  of  whom 
entered  into  the  recognizance,  which  was  drawn 
in  the  form  of  the  schedule,  by  which  he  under- 
took to  pay  all  costs  which  should  become  dne 
to  any  witness  summnned  on  his  behalf^  or  to 
any  party  who  should  appear  before  tke  House: 
— Held,  that  the  recognizance  was  not  open  to 
any  objection  which  afiected  it  in  substance  or 
legal  operation.     Id. 

5.  Tlie  certificate  of  the  speaker  is  conclusive 
evidence  as  to  the  amount  of  the  costs  for  which 
the  verdict  is  to  be  entered  up;  and  tbe  Court 
has  no  power  to  try  the  propriety  of  the  alloir- 
ance,  or  the  principle  upon  which  it  was  con- 
ducted.    Id. 

6.  Where  the  Court  had  ordered  iudgment  to 
be  entered  up  on  the  speaker's  certificate,  under 
9  G.  4,  c.  22,  s.  63:— Held,  that  the  defendants 
could  not  have  the  proceedings  upon  which  tbe 
judgment  was  founded  entered  on  the  roll  by  way 
of  suggestion,  for  the  purpose  of  bringing  error. 
Id, 


PARTNER. 
See  Bankers. 

PARTY  WALLS. 
See  Pleading,  6,  7,  8,  9. 
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PATENT. 

See  Practice,  9. 

In  a  patent  for  the  improvement  of  the  manu- 
facture of  elastic  goods,  one  of  the  objects  pro- 
posed  by  the  patentee  in  his  specification,  was  to 
produce  cloth  from  cotton  or  other  materials,  in 
which  should   be  interwoven   elastic  cords  or 
strands  of  Indian-rubber,  wound  round  with  fila- 
mentous materials.     After  describing  the  man- 
ner of  effecting  this  object,  it  was  stated,  that  by 
this  process,  a  cloth  was  produced  which  should 
afford  any  degree  of  elastic  pressure,   according 
to  the  proportion  of  the  elastic  and  non-elastic 
material.     It  appeared,  that  the  use  of  elastic 
strands  of  indian-rubber,  covered  with  a  filamen- 
tous material,  was  known  before,  and  also  the 
use  of  cotton  materials;    but  the  placing  them 
together  side  by  side  as  a  warp  was  new.    It  was 
proved,  that  the  new  manufacture  formed  a  web 
which  combined  the  two  qualities  of  great  elas- 
ticity and  a  limit  thereto;  that  it  was  a  cheaper, 
lighter,  and  more  porous  article  than  any  which 
had  been  before  produced.     In  an  action  for 
infringing  this  patent,  the  jury  found  a  verdict 
for  the  plaintiff,  and  the  Court  held,  that  this 
was  a  new  manufacture  witliin  the  statute  of 
Jama,  and  refused  to  set  aside  the  finding  of  the 
jury.    Cornish  ▼.  Keene,  281 . 


PLEADING. 

See  Action.  1.    Contract,  4.     Costs,  7. 
Lien,  1.    Trespass,  1,  2. 

I.  Declarations: 

1.  The  plaintiff  averred  in  his  declaration 
that  he  was  possessed  of  shares  in  a  certain  mine, 
which  were  worked  to  his  great  profit,  and  that 
the  defendant  published  a  libel,  m  which  it  was 
alleged  that  certain  legal  proceedings  had  been 
taken  in  Chancery  against  the  plaintiff,  and  that 
persons  duly  authorized  by  the  Court  of  Clian- 
eery  had  arrived  on  the  workings  at  the  mine, 
by  means  whereof  his  shares  became  much  de- 
preciated in  value,  and  the  plaintiff  had  been 
prevented  from  disposing  of  his  shares,  and  from 
deriving  profits  which  would  otherwise  have  ac- 
crued to  him : — Held,  first,  that  in  such  an  action 
the  plaintiff  must  allege  and  prove  special  da- 
mage; secondly,  that  the  declaration  did  not 
contain  such  a  sufficient  allegation  of  special 
damage.     Malachy  v.  Soper^  217. 

2.  In  an  action  on  the  case,  the  plaintiff  de- 
clared that  he  was  possessed  of  a  "messuage  and 
premises,*'  witli  the  appurtenances;  the  plea 
traversed  this  allegation,  and  at  the  trial  it  ap- 
peared that  the  plaintiff  had  the  separate  use  and 
Kciipation  of  only  one  floor  of  a  dwelling-house: 
"Heid,  that  the  evidence  did  not  negative  the 
lUegation  that  the  plaintiff  was  possessed  of  a 
nessuage.     Fenn  v.  Grafton,  58. 

3.  Whether  the  declaration  was  subject  to  a 


special  demurrer,  on  the  ground  of  uncertainty, 
by  the  improper  use  of  the  word  '*  messuage," 
guare.     Id. 

4.  It  cannot  be  proved  under  a  plea  of  non- 
atxuntptit  that  a  bond  was  accepted  by  the  plain- 
tiff, in  satisfaction  of  money  which  was  lent  and 
advanced  two  days  before  the  bond  was  given. 
Weston  V.  Foster,  59. 

5.  A  domestic  servant  was  hired  at  twelve 
guineas  a  year,  and  afler  she  had  served  nearly 
two  months,  her  mistress  sent  her  to  prison,  on 
a  charge  of  felony;  she  remained  in  prison  until 
two  days  after  the  expiration  of  two  months' 
service,  when  she  returned  to  her  mistress's 
house,  and  took  away  her  clothes,  the  charge  of 
felony  not  being  further  prosecuted: — Held,  that 
the  servant  was  entitled  to  three  months'  wages, 
and  that  under  an  huiebitaius  count  for  work  and 
labour.     Smith  v.  Guins/brd,  109. 

6.  In  case  the  plaintiff  declared  that  he  was- 
possessed  of  a  vault,  win ch  adjoined  other  vaults,. 
and  that  he  was  of  right  entitled  that  his  vault 
should  be  supported  by  the  adjoining  vaults,  and 
that  he  of  right  enjoyed  certain  foundations  for 
the  support  of  his  vault ;  but  that  the  defendant 
wrongfully  and  injuriously  pulled  down  the  ad- 
joining vaults,  without  shoring  up  the  plaintiff's 
vault ;  and  also  made  excavations  and  disturbed 
the  foundations,  without  taking  due  and  proper 
precautions  to  prevent  the  foundations  from 
being  weakened.  Held,  afler  pleading  over,  that 
the  count  contained  a  clear  and  substantial 
ground  of  action,  viz. — that  of  negligence  and 
carelessness  in  the  exercise  of  the  defendant's 
rights ;  and  that,  if  the  defendant  meant  to  ob- 
ject, that  the  plaintiff's  title  was  not  alleged  with 
sufficient  certainty,  he  ought  to  have  demurred 
specially.     Trower  v.  Chadwick,  267. 

7.  A  second  count  alleged,  that  the  plaintiff 
was  possessed  of  a  vault,  and  that  the  defendant 
was  about  to  remove  other  vaults  next  adjoining 
to  it,  and  that  it  was  the  duty  of  the  defendant, 
to  give  notice  of  such  his  intention;  and  also,  to 
use  due  care  and  skill,  and  take  reasonable  pre- 
cautions in  pulling  down  the  vaults ;  and  that  the 
defendant  wrongfully  and  injuriously  pulled 
down  the  vaults  without  giving  notice,  and  that 
he  did  not  use  due  care  and  skill,  or  take  reason- 
able precautions,  but  that  he  pulled  down  the 
vaults  in  a  careless,  imskilful,  and  improper  man- 
ner, by  reason  whereof,  the  vault  of  the  plaintiff 
was  weakened.  Held,  that  the  allegation  of  want 
of  care  and  skill,  shewed  a  breach  of  duty  which 
was  imposed  by  law,  and  that  the  declaration 
shewed  a  good  ground  of  action.     Id. 

8.  Whether  the  obligation  to  give  notice  to 
the  plaintiff,  resulted  as  an  inference  of  law,  from 
the  mere  juxta  position  of  the  walls. — Query. 
Id, 

9.  A  plea  to  the  first  count,  that  the  defendant 
was  not  bound,  by  law  or  otherwise,  to  shore  up 
the  plaintiff's  vault,  is  bad ;  first,  because  it  tra- 
verses that  which  is  only  the  description  of  the 
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means  hy  which  the  injury  wne  raetafn^d;  and  , 
secondly,  because  it  raised  an  issue  of  law.     id. 

16.  Where  the  defendant  is  the  proximate 
cause  of  damage,  it  is  no  answer  to  say  that  the 
falling  of  certain  timber,  which  was  the  imme- 
diate cause  of  the  ^amage,  was  not  occasioned 
by  any  act  or  neglect  of  the  defendant,  or  by  the 
breach  of  any  duty  or  act  imposed  upon  him  by 
law.     Id. 

1 1 .  An  action  was  brought  for  a  breach  of  the 
following  agreement  The  plaintiff  agreed  to 
buy,  ana  the  defendant  agreed  to  sell  his  horse, 
Partington,  for  200/.  provided  he  trotted  1 8  miles 
within  one  hour,  within  one  month ;  and  if  the 
task  was  not  performed,  the  horse  was  thereby 
sold  to  the  plam  tiff  for  Is.  which  the  plaintiff  that 
day  paid  to  the  defendant  At  the  trial  it  ap- 
peared that  the  task  was  not  performed,  and 
that  the  defendant  had  refused  to  deliver  the 
horse  to  the  plaintiff;  a  verdict  was  found  for  the 
plaintiff: — Held,  upon  a  motion  to  arrest  the 
judgment,  that  this  agi*eement  was  illegal,  and 
within  9  Anne,  c.  14;  Gutetee,  J.,  dissentitnte, 
who  thought  that  the  question  of  illegality  ought 
to  have  been  raised  by  a  plea  on  the  record. 
Brogden  v.  Marriott,  136. 

12.  The  defendant  had  entered  into  a  parol 
agreement  with  one  Peto,  for  a  lease  of  certain 
premises ;  but  Peto  died  before  any  lease  was 
executed.  The  plaintiffs  were  Pfto*t  executors ; 
and  a  Master  in  Chancery  having  decided  that 
the  contract  was  void  under  the  Statute  of 
Frauds,  a  new  contract  was  made  between  the 
defendant  and  the  plaintiffs  for  a  lease  of  the  same 
premises,  which  was  afterwards  executed;  and 
the  solicitor  to  the  plaintiffs  prepared  the  lease. 
The  defendant  refused  to  pay  for  the  lease  which 
had  been  so  prepared ;  whereupon  the  executors 
paid  the  attorney,  and  brougnt  this  action  in 
their  own  name,  for  money  paid  to  the  defen- 
dant's use.  At  the  trial,  it  was  proved  that  it 
was  the  general  practice  in  London,  for  the  lessee 
to  pay  the  lessor  s  attorney  the  expenses  of  pre- 
paring a  lease : — Held,  that  the  plaintiffs  were 
not  bound  to  sue  as  executors ;  and,  secondly, 
that  the  action  for  money  paid  was  maintainable 
without  declaring  specify.  Grissell  v.  Rob'm^ 
so7t,  138. 

II.  Pleas. 

13.  In  an  action  for  a  breach  of  promise  of 
marriage,  the  defendant  pleaded,  first,  that  after 
the  supposed  promise  he  received  information 
that  the  plaintiffwas  an  unchaste  person,  and  had 
committed  fornication  with  one  A.  B.,  whicb  in- 
formation was  true ;  wherefore  he  refused  to  m  arry 
the  plaintiff.  Secondly,  that  after  the  supposed 
promise  he  received  information  that  the  plain- 
tiff had  committed  fornication  with  some  pet  son 
or  persons,  to  the  defendant  unknown,  and  was 
pregnant  with  a  child,  which  child  he  averre  d  was 
subsequently  bom  a  bastard ;  wherefore  he  ref  u  sed 
to  marry  the  plaintiff: — Held,  upon  demui^^er, 
tV.at  ihe  pleas  were  good.  Young  v.  Murphy,  1  *b 


14.  Id  an  action  oft  the  eaw,  for  eaankaij  u* 
vigating  a  ship  through  the  pluntiff's  biidge, 
whereby  the  bridge  was  injured,  the  defendsDt 
pleaded  that  the  plaintiffi  had  wrongfully  nsr- 
rowed  the  channel,  and  increased  the  lapiaityof 
the  current,  and  thereby  rendered  the  psMge 
of  vessels  difficult  and  dangerous ;  witluwt  tlus, 
that  the  vessel  struck  the  bridge  through  tbe 
carelessness  of  the  defendants ;  with  a  conduaoa 
to  the  country : — Held,  that,  upon  thu  issue,  the 
defendants  wese  entitled  to  show  that  the  injtny 
had  not  been  caused  through  their  carelessness, 
although  they  had  failed  in  proving  any  default 
on  tlie  part  of  the  plaintiffs.  Croa  Keyt  Bridf^ 
Company  v.  Rowlings^  147. 

15.  In  trespass,  the  defendant  pleaded  under  tbe 
2  &:  3  Will.  4,  c.  71,  that  he  had  enjoyed  a  com- 
mon of  pasture  as  appurtenant  to  his  messuage 
for  a  full  period  of  thirty  years  before  the  com- 
mencement of  the  suit.  The  plaintiff  deroumd 
on  the  ground  that  the  plea  ought  to  have  stated 
that  the  enjoyment  had  been  for  thirty  yeais 
next  before  the  commencement  of  the  suit:— 
Held,  that  the  plea  was  sufficient,  for  that  the 
proof  at  the  trial  must  show  the  enjoyment  for 
thirty  years  preceding  the  action.  Joncsv.Prirr, 
127. 

16.  Where  a  plea  in  trespass  justified  under  s 
right  of  way  over  the  locu»  m  quo  for  the  cani«e 
of  goods  and  water,  and  the  jury  negatived  the 
right  as  to  the  goods,  but  affirmed  it  as  to  tbe 
water: — Held,  that  the  plea  was  distributive,  and 
that  the  defendant  was  entitled  to  have  the 
verdict  entered  for  him  as  to  the  right  to  cany 
water.     Knight  v.  Woore,  129. 

1 7.  By  an  agreement  under  seal,  it  was  recited 
that  the  defendants  had  fitted  out  a  ship  for  t!ie 
whale-fishery,  and  had  appointed  the  pUintifi'to 
be  master  upon  the  terms  thereinafter  mentioned; 
the  plaintiff  then  covenanted  tiiat  he  would  pro- 
ceed on  the  voyage,  and  obtain  as  good  a  careo 
as  might  be  within  his  power;  that  he  would 
obey  me  owner's  instructions ;  be  as  fnigal  a 
possible  with  the  stores  and  provisions,  and  wooU 
not  suffer  any  illegal  acts  on  board  the  ship ;  the 
defendants  then  covenanted,  "  that  on  the  per- 
formance of  the  before-mentioned  terms  and 
conditions,  on  the  part  of  the  plaintiff,"  tbej 
would  pay  a  certain  portion  of  the  net  nro- 
ceeds  of  the  voyage  to  the  plaintiff.  In  defct 
upon  this  agreement,  for  not  paying  the  plalntiir 
his  share  of  the  proceeds  of  the  voyage,  tke 
defendants  pleaded  that  the  plaintiff  had  not  ob- 
tained as  good  a  cargo  as  was  within  his  power; 
that  he  had  not  obeyed  instructions,  &c.  :—H(ll 
that  the  pleas  were  no  answer  to  the  action,  be- 
cause the  performance  of  the  covenants,  by  tke 
plaintiff,  was  not  a  condition  precedent;  and 
that  a  cross  action  was  the  remedy  for  the  de- 
fendants.    Staven  v.  Curling,  237. 

18.  Where  a  libel  is  justified  in  part,  the  tea 
to  try  if  the  justification  be  complete,  is  to  read 
the  part  which  is  not  justified  by  itself,  without 
reference  to  the  other  parts;  and  if  it  does  doj 
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deAtlr  amount  to  ii  libels  the  justification  is 
complete.  If  the  part  which  is  not  justified 
contains  ambiguous  statements,  the  Court  will 
not  draw  any  libellous  inference  from  them,  if 
the  plaintiff  has  not  done  so  in  his  declaration. 
Clarke  v.  Taylor,  65. 

19.  A  feme  sole  replevied  her  goods,  which  had 
been  distrained,  and  afterwards  married ;  the  de- 
fendants removed  the  proceedings  out  of  the 
Sheriff*8  Court  by  rt,fa.  lo.j  and  the  original  writ 
was  issued  in  the  name  of  the  feme  sole : — HM^ 
that  the  coverture  was  a  good  plea  in  abatement 
of  the  writ.    HaUiM  v.  FreoTf  4. 

20.  In  auumpsit  for  money  due  on  a  promissory 
note,  payable  with  interest,  the  declaration  stated, 
that  the  defendant  had  not  paid  the  amount  of 
the  note  and  interest,  ''except  interest  on  the 
said  note  from  its  date  up  to  a  certain  day  within 
six  years  next  before  the  commencement  of  the 
suit."  The  defendant  pleaded  the  Statute  of 
Limitations  in  the  usual  form,  and  upon  a  de- 
murrer to  the  plea,  it  was  keltl  that  the  plea  was 
good,  because  the  interest  was  accessory  to  the 
principal  money ;  and  the  allegation  of  the  pay- 
ment of  the  interest  was  merely  a  statement  of 
evidence,  which  might  or  might  not  take  the  case 
ont  of  the  statute;  and  semble,  that  the  allegation 
of  payment  of  interest  was  introduced  prema- 
turely, and  need  not  be  noticed  in  the  plea. 
Holiu  V.  Falmert  55. 

21.  In  osnanfMi  for  money  paid  to  the  defen- 
dant's use,  the  defendant  pleaded  non-assumpsit, 
and  a  special  plea,  which  stated  that  the  plaintiffs 
had  been  employed  and  retained  as  insurance 
brokers,  to  effect  insurances  on  certain  goods; 
hut  that  they  effected  two  policies  of  assurance, 
Mrhich,  by  reason  of  the  carelessness,  neglisence, 
and  want  of  skill  of  the  plaintiffs,  were  worded  in 
such  a  manner  as  not  to  be  adapted  to  the  insur- 
ance upon  the  said  goods,  ana  thereby  the  de- 
fendants were  wholly  uninsured;  and  that  the 
money  in  the  declaration  mentioned  was  the 
amount  of  the  premiums  paid  on  the  said  policies. 
SembU,  that  this  plea  was  not  bad  on  special  de- 
murrer, as  amounting  to  the  general  issue. 
Whether  this  defence  could  be  set  up  under  non- 
assumpsit,  quare.     CoU  v.  Le  Souef)  75. 

22.  In  trespass,  the  defendant  justified  the 
trespasses,  by  claiming  a  right  of  way  as  having 
been  used,  of  right,  and  without  interruption,  for 
for^  years,  by  Uie  occupiers  of  his  farm ;  and  the 
replication  traversed  the  plea  generally : — Held^ 
that,  under  this  plea,  the  plaintiff  was  entitled  to 
show  that  the  way  had  been  used  by  his  per^ 
mission,  and  that  he  had  received  small  pay- 
ments as  an  acknowledfi;ment ;  and  that  2  &  3 
Will.  4,  c  71,  s.  5,  which  requires  that  anv 
agreement  or  other  matter  not  inconsistent  with 
the  simple  fact  of  enjoyment  should  be  specially 
pleaded,  was  not  applicable  to  the  case.  Betuley 
V.  Clarkj  100. 

23.  In  trover  by  the  assignees  of  a  bankrupt 
to  recover  a  policy  of  insurance,  the  defendant  , 


pleaded  a  custom  for  insurance  brokers  to  have 
a  general  lien  upon  policies  of  insurance  in  their 
possession  for  their  general  balance ;  that  mutual 
dealings  and  accounts  existed  between  the  bank- 
rupt and  the  defendant ;  and  that  at  the  time  of 
the  conversion  the  bankrupt  was  indebted  to  the 
defendant  in  200/.  Replication — that  the  200/. 
was  the  price  of  the  goods  sold  to  the  bankrupt 
upon  twelve  months'  credit ;  and  that  a  bill  of 
exchange  was  drawn  and  accepted  in  payment, 
which  bill  was  not  due  at  the  time  of^  the  con- 
version. Held,  first,  that  by  taking  the  security 
the  lien  was  gone :  secondly,  that  the  defendant 
could  not  rest  his  defence  upon  the  statote  relat- 
ing to  mutual  credits,  (6  G.  4,  c.  16,  s.  50,) 
without  specially  pleading  the  facts;  thirdly, 
that  if  the  plea  of  mutual  credits  were  set  up, 
then  it  could  not  succeed,  because  it  did  not  ap- 
pear tliat  the  balance  was  due  at  the  time  of  tne 
bankruptcy.     HewUon  v.  Guthiie,  51. 

III.  Aider  bt  Verdict. 

24.  In  indebitatus  amtmpsit,  it  appeared  on 
the  record  after  verdict,  that  tne  promise  was  al- 
leged to  be  made  at  a  time  after  the  writ  issued : — 
Held,  upon  motion  in  arrest  of  judgment,  that 
the  date  of  the  promise  was  immaterial,  and  that 
it  must  be  presumed  that  a  cause  of  action  which 
accrued  before  the  issuing  of  the  writ  was  proved 
at  the  trial.    Aiw}ld  v.  Arnold,  189. 

25.  In  attumpsit  for  money  lent,  the  defendant 
pleaded  that  tne  plaintiff  accepted  a  bottomry 
bond  in  satisfaction  and  discharge  of  the  debt ; 
it  was  proved  that  a  bond  was  given,  but  only  as 
an  additional  security  for  the  money  lent,  and 
after  verdict  for  the  plaintiff  the  Court  refused  to 
grant  a  new  trial.     Wetlon  v.  Forster,  59. 

PRACTICE. 

See  Arbitration,  1,  2.      Costs,  10.    Eject- 
ment, 1.  Habeas  Corpus,  1.  Interpleader,  1. 
New  Trial,  1,  2,  3.    Sequestration,  1,  2. 

I.  Proceedings  TO  Appearance: 

1.  Where  a  judge  at  chambers  had  or- 
dered a  distringas  to  issue  upon  an  afiidavit, 
which  shewed  but  two  calls  and  one  appoint- 
ment to  serve  the  summons,  the  Court  refused  to 
set  it  aside,  after  it  was  executed,  the  defendant 
not  having  sworn  that  he  did  not  receive  notice 
of  the  appointment.  A  writ  of  distringas,  not 
indorsed  with  the  amount  of  the  debt  and  costs, 
is  irregular.     Gale  v.  Winket,  265. 

2.  An  order  was  made  at  chambers,  requiring 
the  plaintiff  or  his  agent  (who  attended  the 
summons,)  to  give  further  particulars  of  de* 
mand;  the  order  not  being  complied  with,  a 
rule  niti  was  obtained,  calling  on  the  plainthT's 
attorney  to  give  further  particulars  of  demand. 
Upon  shewing  cause,  held,  that  service  of  the 
rule  on  the  plaintiff  was  insufficient.  SUphem 
v.  Underwood,  200. 
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3.  If  the  affidavit  of  the  due  taking  of  bail  be 
flworn  before  the  defendant's  attorney,  it  is  irre- 
gular.    ShervHKHft  Bad,  200. 

4.  A  copy  of  a  writ  of  capias  was  served, 
without  the  requisite  indorsement  of  the  aniotuit 
of  the  debt ;  and,  after  a  bail-bond  was  given, 
a  summons  was  taken  out  to  set  aside  the  bail- 
bond  for  irregularity,  and  a  judge  made  an  order 
accordingly.  He/</,  tliat  the  summons  ought  to 
have  been  to  set  aside  the  copy  of  the  capias  and 
subsequent  proceedings ;  and  the  iudges  order 
was,  consequently,  discharged.  Yeatei  v.  Chap- 
man,  262. 

II.  Declaration     and    Subsequent    Pro- 

CEEPiNCS: 

5,  A  defendant  is  not  entitled  to  a  par- 
ticular of  demand,  on  a  count  on  a  bill  of  ex- . 
change.     Brookes  v.  Farlar,  264. 

6.  In  an  action  against  an  attorney  for  negli- 
gence, the  Court  refused  to  order  the  plaintiff  to 
give  a  particular  of  his  demand.  ISlannard  v. 
Ullithome,  247. 

7.  A  rule  to  plead  entered  before  notice  of 
the  declaration  has  been  served  upon  the  defen- 
dant, is  irregular.     Bennett  v.  Smith,  245. 

8.  Before  the  time  for  pleading  expired,  a 
judge's  order  for  four  days  time  to  plead  was 
made  by  consent.  Heldf  that  the  time  was  to  be 
reckoned  from  the  date  of  the  order,  on  an  affi- 
davit being  made  that  such  an  interpretation 
was  understood  between  the  parties  when  the 
order  was  made.     Lane  v.  Partons,  277. 

9.  An  order  was  made  at  chambers,  requiring 
the  plaintiff  or  his  agent  (who  attended  the 
summons,)  to  give  further  particulars  of  de- 
mand; the  order  not  being  complied  with,  a 
rule  nisi  was  obtained,  calling  on  the  plaintiff's 
attorney  to  give  further  particulars  of  demand. 
Upon  shewing  cause  :  Heid^  that  service  of  the 
rule  on  the  plaintiff  was  insufficient  Stephens 
V.  Underwood,  200. 

10.  In  an  action  for  the  infringement  of  a  pa- 
tent, the  plaintiff  will  not  be  compelled  to  pro- 
duce a  specimen  of  thu  patent  articles,  to  en- 
able the  defendant  to  prepare  his  defence  to  the 
action.     Crofts  w  Peach,  110. 

III.  PaocEEDrNOs  AFTER  Vebdict: 

11.  On  a  writ  of  false  judgment  from  an 
inferior  court,  a  rule  was  made  absolute  to  enter 
up. judgment  for  the  plaintiff,  and  to  issue  exe- 
cution for  the  sum  recovered,  with  costs  to  be 
taxed  by  the  prothonotary.  The  plaintiff  taxed 
his  costs  on  the  back  of  the  rule,  and  issued 
execution : — Ueldy  that  the  proceeding  was  irre- 
gular, as  no  judgment  was  signed.  Fiwh  v. 
Brook,  99. 

12.  Rule  65  H.  T.  2  W.  4,  directs  "  that  no 
motion  in  arrest  of  judgment,  or  for  judgment 
non  obstante  veredicto,  shall  be  allowed  after  the 


expiration  of  four  days  from  the  tingie  oC  trial,  if 
there  are  so  many  days  in  term,  nor  in  any  case 
after  the  expiration  of  the  term,  provided  the 
jury  process  be  returnable  in  the  same  term : — 
Semtie,  that  this  rule  does  not  apply  to  causes 
tried  out  of  term.      Weston  v.  Foster,  63. 

13.  Before  this  rule  of  Court,  in  causes  tried 
out  of  term,  the  practice  in  the  Common  Pleas 
was  to  move  in  arrest  of  judgment  within  the 
first  four  days  of  the  following  term;  and,  there- 
fore, a  rule'  to  arrest  the  judgment  was  dis- 
charged, where  it  had  been  obtained  more  than 
four  days  after  the  commencement  of  the  term 
following  the  trial.     Id. 

14.  In  debt,  in  a  county  court,  the  defendant 
pleaded  a  tender  as  to  part  of  the  demand,  and 
nU  debet  to  the  residue.  The  jury  found  for  the 
defendant  on  the  latter  plea ;  as  to  the  tender 
they  found  certain  facts,  but  were  ignorant  whe- 
ther they  amounted  to  a  tender  or  not.  The 
court  below  gave  judgment  for  the  defendant  on 
this  plea  also,  but  it  was  subsequently  reversed 
on  a  writ  of  false  judgment,  on  the  ground  thst 
the  facts  found  did  not  shew  a  legal  tender: — 
Htld,  that  the  plaintiff  was  entitled  to  have  judg- 
ment entered  up  in  his  fa%'our  on  the  issue  re- 
lating to  the  tender,  although  the  verdict  in  the 
court  below  was  not  in  the  alternative,  and 
although  the  usual  nominal  damages  were  not 
given  by  the  jury.     Fineh  v.  Brook,  97. 

IV.  Generally: 

15.  When  a  defendant  in  custody  on 
Jinal  process  gives  a  cognovit,  the  rule  Hil.  T.  2 
W.  4,  No.  72,  which  requires  the  presence  of  the 
debtor's  attorney,  is  not  applicable.  Smith  v. 
Jacobs,  114. 

16.  A  consent  given  by  the  plaintiff's  attor- 
ney, that  a  judge's  order  shall  be  made  to  enter 
satisfaction  on  the  judgment  roll  for  the  da- 
mages and  costs  in  a  suit,  does  not  dispense 
with  a  warrant  of  attorney  from  the  plaintifil 
Woodv.  hurd,  115. 

17.  Upon  default  to  try,  after  a  peremptory 
undertaking  has  been  given,  it  is  no  excuse  to 
show  the  absence  of  a  material  and  necessary 
witness.     Perqueres  v.  BtU,  197. 

18.  Upon  an  application  for  a  commission  to 
examine  a  witness  who  is  out  of  the  iurisdictioa 
of  the  Court,  under  1  W.  4,  c.  22,  it  is  not  ne- 
cessary to  shew  the  nature  of  the  attempts  which 
have  been  made  to  obtain  his  attendance ;  snd 
a  commission  will  be  issued  in  an  action  far 
crim,  con,  as  in  other  cases.  Norton  v.  Loni 
Melbourne,  114. 

19.  When  an  application  is  made  against  a 
tenant,  under  1  Geo.  4,  c.  87,  the  original  deed  or 
agreement  under  which  the  tenements  arc  held 
must  be  produced,  properly  stamped.  Du^d. 
Caulfield  v.  Roe,  279. 

20.  A  motion  to  enter  up  iudement  on  • 
warrant  of  attorney,  was  granted,  where  the  ife- 
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fendant  was  sworn  to  be  alive  seven  days  before 
the  day  the  motion  was  made.  Drain  v.  Thomp- 
pm,  111. 

31.  The  warrant  of  attorney  in  a  recovery 
cannot  be  amended,  even  to  tbe  extent  of  trans- 
posing the  names  of  the  vouchee.  Lamont, 
Vouchee,  264. 


PRISONER. 

See  Habeas  Corpus,  1.    Practice,  14. 

1.  A  debtor  in  execution  for  more  than 
twelve  months,  for  less  than  20/.  damages  given 
in  an  action  for  crim,  can,  is  entitled  to  his  dis- 
charge under  48  G.  3,  c*  123.  GoodftUow  v. 
Robins,  129. 

2.  A  prisoner  was  remanded  at  the  suit  of  the 
plaintiff,  under  the  compulsory  clauses  of  the 
Lord  s  Act,  32  Geo.  2,  c.  28,  for  not  delivering 
a  schedule  of  his  effects.  In  the  following  term, 
and  sixty  days  having  elapsed,  a  rule  was  ob- 
tained to  bring  up  the  prisoner  to  give  the  sche- 
dule; and,  at  the  same  time,  a  rule  nisi  was 
eranted  on  behalf  of  the  prisoner,  to  discharge 
him  in  the  action,  under  ttie  48  Geo.  3,  c.  123, 
as  having  been  a  twelvemonth  in  execution. 
The  Court  ordered  the  prisoner  to  comply  with 
the  rule  to  give  a  schedule ;  but  on  his  refusal 
to  do  so,  it  was  held,  that  he  was  entitled  to  his 
discharge  under  the  48  Geo.  3,  c.  123.  Davis 
r.  Curtis,  252. 


PUBLIC  COMPANIES. 
See  AcrioN,  2. 

REPLEVIN. 

See  Pleading,  19. 

RULES  OF  COURT, 

Reg.  Mich.  T.  As  to  Return  of  Rules  upon  Sheriffs. 
Reg.  Mich.  T.  As  to  the  Custody  of  Documents. 

Rules  upon  which  decisions  are  reported, 

HiL  T.  2  Wm.  4,  II.    (DUtringas.) 

Gale  Y.  Winkes,265. 
'  65.     (Arrest  of  Judgment.) 

Weston  V.  Foster,  63. 
■ 72.     (Cognovit.) 


SmUh  yr,  Jacob,  114. 
93.    (Attomey*s  Lien.) 


Doe  d.  Swinston  v.  Sinclair,  111. 


Mich.  T.  3  Wm.  4,  V.    (Distringas.) 
Gaie  V.  Winkes,  265. 

Mich.  T.  3  Wm.  4,  V.    (Distringas.) 
Yeaie*  v.  Chapman,  262. 

Hil.T.4Wm.4.    (Pleading.) 
Weston  V.  Foster,  59. 

Cole  V.  Le  Soutf,  75. 
Knight  V.  Woore,  129. 

SEQUESTRATION. 

1.  By  the  57  Geo.  3,  c.  99,  s.  26,  a  mo- 
nition from  the  bishop,  requiring  an  incumbent 
to  reside  in  his  benefice,  is  directed  to  be  served 
in  a  particular  manner ;  and  by  a  subsequent 
section  it  is  directed,  that  in  all  cases  where 
proceedings  are  directed  by  monition,  &c.,  such 
monition  being  "  duly  served,"  shall  be  returned 
into  the  registry  of  the  bishop's  court : — Held, 
that  no  explantion  being  given  of  the  meaning 
of  the  words  "  duly  served,"  the  mode  of  service 
pointed  out  in  the  case  of  a  monition  to  reside, 
was  applicable  to  the  service  of  a  monition  is- 
sued in  pursuance  of  the  statute,  for  the  purpose 
of  levying  the  salary  of  a  curate  by  sequestration. 
Green  v,  Cobden,  6. 

2.  The  statute  directed  the  service  of  a  mo- 
nition to  be  by  delivery  to  the  incumbent,  or  by 
leaving  it  at  his  then  usual  or  last  place  of  abode, 
or  if  not  then  to  be  found,  with  the  officiating 
minister  or  one  of  the  churchwardens,  and  also 
by  delivering  a  copy  thereof  at  the  house  of  resi- 
dence belonging  to  the  benefice.  The  incum- 
bent was  last  m  the  parish  in  1831,  when  he 
resided  in  the  vicarage-house;  his  subsequent 
residence  was  unknown,  but  his  daughter  re- 
mained in  the  parish,  and  the  officiating  minister 
being  himself  the  sequestrator,  it  was  held,  that 
the  delivery  of  a  copy  of  the  monition  at  the 
vicarage-house  was  a  sufficient  service  within 
the  meaning  of  the  statute.     Id, 

SET  OFF. 
See  Costs,  1. 

SEWERS,  COMPANY  OF. 
See  AcTioK,  2. 

SHERIFF. 

1.  Under  the  61  st  section  of  6  W.  4, 
c.  76,  the  sheriff  of  Oxford  is  not  required  to 
execute,  in  Oxford,  writs  which  issue  from  the 
superior  courts.     Granger  v.  Taunton,  196. 
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STAMP. 

See  Practice,  18. 

1.  Where  a  mortgagoi"  covenanted  ex- 
pressly to  obtain  a  renewal  of  the  lease  of  the 
premises  morteaged,  and  to  assign  it  to  the 
mortgagee : — Held,  that  the  mortgage  deed  did 
not  require  a  25/.  stamp.  Doe  d.  Jarman  v. 
Larder,  186: 

STATUTES, 
Vpm  which  decisions  are  reported. 
13  EUz.  c.  10.     (Ecclesiastical  Leases.) 
Fivfofi  ▼.  Blomberg,  255. 

14£liz.c.  11.    (lb.) 

Vivian  t.  Blomberg,  255. 

18  Eliz.  c.  11.    (lb.) 

Vivian  v.  Blomherg,  255. 

43  Eliz.  c.  6.    (Costs.) 

Wiison  V.  Lainson,  249. 

21  Jac.  1,  c.  3.    (Patents.) 

Cornish  v.  KeenCf  281. 

II  &  12  W.  3,  c.  7.    (Pirates.) 
Dobree  v.  Napier,  89. 

16  Car.  2,  c.  7,  s.  3.    (Gaming.) 

Brogden  v.  Marriott,  136. 

22  &  23  Car.  2,  c.  9.    (Costs.) 

Wilton  v.  Lainson^  249. 
Dunnage  r,  Kemble, 
20  Car.  2,  c.  3,  s.  4.    (Frauds.) 

Laythorpe  v.  Bryant,  25. 

9  Anne,  c.  14.    (Horse  Racing.) 

Brogden  v.  Marriott,  136. 

2  Geo,  2,  c.  23,  s.  7.    (Taxation  of  Costs.) 
Weymouth  v.  Knipe,  280. 

7  Geo.  2,  e.  8.    (Stock  Jobbing.) 

WeUs  V.  Porter,  78. 

OoA/^  v.  Bigby,  42. 
12  Geo.  2,  e.  13.    (Agency  Bills.) 

Weymouth  v.  Knipe,  280. 
32  Geo.  2,  c.  28.    (Lord's  Act.) 

Davis  v.  Curtis,  252. 


DIGEST, 

48  Geo.  3,  c.  123.     (Prisoner.) 

GoodfelUno  v.  B/Aim,  129. 

Dovif  v.  Curtis,  252. 

55  Geo.  3,  c.  184.     (Stamps.) 

Doe  d.  Jarman  v.  Lander,  186. 

57  Geo.  3,  c.  99,  &  26.    (Sequestration.) 

Gfveii  T.  Cobden,  6. 
59  Geo.  3,  c.  49.     (Foreign  Enlistment.) 

Dobree  v.  Napier,  84. 
1  Geo.  4,  0.  87.     (Landlord  and  Tensnt) 

Doe  d.  Caulfield  v.  Aoe,  279. 

6  Geo.  4,  c.  16,  s.  50.    (Bankrupt.) 
Hewison  y.  Guthrie^  71. 

7  Geo.  4,  c.  57,  s.  50.     (Insolvent) 
Goldsmid  v.  Lewis,  142. 

9  Geo.  4,  c.  14,  s.  1.    (Limitations.) 
Hyde  v.  Johnson,  94. 
Holiis  V.  Pfllwer,  55. 

-»—  c.  22.     (Election  Petitions.) 
i?afifOffi  V.  Dundas,  155,  182. 

1  Wm.  4,  c.  92.    (Interrogatories.) 

Norton  v.  Lon/  Melbourne,  114. 

1  &  2  Wm.  4,  c.  58.     (Interpleader.) 
Harrison  v.  Pflyw,  107. 

2  Wm  4,  c.  39,  s.  2.     (Distringas.) 
Gale  v.  Winkes,  265. 

^ 4.     (Irregularity.) 

Yeates  v.  Chapman,  262. 

2  &  3  Wm.  4,  c.  71.    (Way.) 
Bros/ry  V.  Clarke,  100. 

. '  (Bight  of  Common.) 

Jones  V.  Price,  127. 

3  &  4  Wm.  4,  c.  27,  s.  42.     (limitations.) 
Paget  V.  Foley,  32. 

c.  42,  8.  3.    (Limitations.) 


Paget  V.  Foley,  32. 


DIGEST. 
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3  ft  4  Wm.  4,  c.  43,  fl.  31.    (Ezecatotft'  Costs.) 

ProU  T.  WigghiM,  204. 
■   '         Sy  33.  (Costs  on  Nol.  Fros.) 

WilUam  t.  Skanoood,  248. 


*  8.  39.    (Arbitration.) 


Clarke  T.  Stocken,  1. 


c.  98.    (Bank  of  England.) 

Bank  of  England  v.  Anderton,  294. 

3  &  4  Wm.  4,  c.  74.    (Acknowledgments.) 
ExparU  Grovts  246. 
IUScholefield,236, 

S&6  Wm.  4,  c.  83.    (Patents.) 
CroJU  r.  Peach,  110; 

6  Wm.  4,  c.  76.    (Corporation— Sherifis.) 
Granger  v.  Tmrn^on,  196. 

STOCK-JOBBING. 
See  CoMTKACT,  1,2. 

TRESPASS. 

See  Action,  2.    Plbadimo,  15,  16.  22. 

1.  In  trespass  for  taking  a  steam- vessel, 
the  defendant  pleaded  that  he  was  an  admiral  in 
the  Portuguete  navy,  and  that  he  took  the  vessel 
as  a  lawful  prize,  which  was  condemned  by  the 
Supreme  Tribimal  of  Marine,  at  Lisbon^  and 
became  forfeited  to  the  Queen  of  Portugal.  In 
other  pleas  the  trespass  was  justified  under  the 
authonty  of  the  Queen  of  Portugal,  jure  belli, 
Replicaiian,  that  the  defendant,  bemg  a  natural 
bom  subject  of  his  majesly,  in  contravention  of 
Stat.  59  G.  3,  c.  69,  (the  Foreign  Enlistment 
Act,)  accepted  Uie  commission  of  admiral,  with- 
out the  leave  and  license  of  the  King  of  Eng- 
land:^ Held,  that  the  pleas  were  a  conclusive 
bar  to  the  action,  and  that  the  replication  af- 
forded no  answer  to  the  pleas.  JJobree  v.  Ais- 
pier,  84. 


2.  In  another  plea,  the  defendant  pleaded, 
that  the  plaintiff  had,  without  the  leave  and 
license  or  his  majes^  the  King  of  England^ 
equipped  the  steam-vessel  for  the  service  of  a 
foreign  prince,  contrary  to  the  said  statute,  59 
G.  3,  c  69,  whereby  the  said  vessel  was  for- 
feited to  his  said  majesty : — HeU  that  this  plea 
was  insufficient,  because  it  shewed  no  authority 
in  the  defendant  to  seize  the  vessel.    Id. 


TROVER. 
See  Bills  of  Exchange,  1. 

VARIANCE. 

See  Pleading,  2. 

VENDOR  AND  VENDEE. 
See  Estoppel,  1. 

VERDICT. 
See  New  T»ial,  1,  2,  3. 

WAGER. 

See  CoNTKACT,  4» 

WAGES. 
See  Pleading,  5. 

WARRANTY. 

See  Contract,  3. 

WARRANT  OF  ATTORNEY. 
See  Practice,  19,  20. 

WAY. 
See  Pleading,  16.  22. 


END  OF  VOL.  II. 
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MEMORANDA. 


Aftbr  Hilary  Term,  Mr.  Justice  Gaselee  resigned  his  seat  on  the  bench,  and 
on  the  24tli  of  February,  Thonuu  Coltnum,  Esq.,  K.  C,  was  appointed  a  Judge  of  the 
Court  of  Common  Fleas  in  his  room,  and  was  knighted.  He  was  first  called  to  the 
degree  of  the  coif,  and  gave  rings  with  the  motto—"  Jus  suum  cuique." 

On  the  same  day,  Frimcis  James  Newman  Rogers  of  Lincoln's  Inn,  Esq.;  Biggs 
Andrews,  of  the  Middle  Temple,  Esq.;  George  Chilton,  jun.,  of  the  Inner  Temple, 
Esq.;  John  Evans,  of  the  Inner  Temple,  Esq.;  and  Richard  Budden  Crowder,  of 
the  Middle  Temple,  Esq. ;  were  appointed  his  Majesty's  Counsel. 

A  few  days  afterwards,  John  Jervis,  of  the  Middle  Temple,  Esq.,  received  a 
patent  of  precedence,  to  take  rank  before  Francis  Whitmarsh,  Esq.;  and  the  said 
Francis  Whitmarsh,  of  Gray's  Inn,  Esq.,  and  Charles  Purion  Cooper,  of  Lincoln's 
Inn,  Esq.,  were  appointed  his  Majesty's  Counsel. 
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Durkg  the  Period  of  these  Reports, 


the  Right  Hon.  Sir  N.  C.  Tindal,  Knt,  C.  J. 
The  Hon.  Sir  James  Allan  Park»  Knt. 
The  Right  Hon.  Sir  J.  B.  Bosanquet>  Knt. 
The  Right  Hon.  Sir  John  Vaughan,  Knt. 
The  Hon.  Sir  Thomas  Coltman^  Knt. 


ATTORNEY  GENERAL. 

Sir  John  Campbell^  Knt. 

SOLICITOR  GENERAL. 

Sir  Robert  Mounsey  Rolfe^  Knt. 
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Abbots  V.  Kelly 32 

Alvez,  Foster  v 233 

Archbishop  of  Canterbury  v.  Tabb  101 
Arden,  Philip  v ••     13 

B. 

fiaden  v.  Flight 141,240 

Baker,  East  India  Company  v 171 

Basingstoke  Canal  Compy . ,  Pontet  v  •     46 

Bayley  V.  Homan.. 184 

Beale  v.  Saunders 147 

Beckham  V.  Knight   301 

Beesley'sBaH 15 

Betterbyr.  M'Leod 44 

Bicknell,  Tipper  v 98 

Bird  V.  Gammon • 224 

Bishop  of  Litchfield,  Earl  of  Har- 
rington v 257 

Blatchford  v.  Mayor  of  Plymouth.  •     86 

firaham.  Planch^  v •  288 

Boultoni;.  Welch 77 

Bowman  V.  Willis 137 

Bramahv.  Roberts 191 

Branson,  Ezparte 132 

Brashour  v.  RosseU 242 

Britton,  Janlerey  v .  •  •  • 93 

r.  Jones 82 

Brogreffe  v.  Hawke 223 

Brown,  Ernest  v 79 
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Browne,  Richards  t; 27 

Bcdnois  v.  M'Kenzie  .•••••• 251 

Barbidge,  Henry  v 16 

Bash  V.  Green 265 

C. 
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Canterbury,  Archbishop  of,  v.  Tubb  101  ' 
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Cholmondeley  v.  Payne. 80 
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Cole,  Young  v 126 

Congreve,  Douglas  t; 235 

Connor,  Perceval  v • 202    * 
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Corbin  v.  Heyworth 305 

Cox  v.  King 119 

Crampton,  Oldroyd  v 261 

Croft  V.  Miller 230 

Croome  v.  Gmse • 277 

Cunlifie  v.  Whitehead 182 

D. 

Dallman  v.  King 283 

Daly  V.  Mahon •  261 

Davies,  Exparte 304 
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Delegal  v.  Highley 158,259 

Devas  uJ  Venables 9 
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Henry  v,  Burbidge ^^ 
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James  v.  Salter 70 
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Kirk,  Const; 145 
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Lowne  V.  Loader 55 
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V.  Goodwin 32 

Lumley,  Chamock  v.  •  •  • 244 
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Menlove,  Vaughan  v 51 

MiUer,  Croft  w 230 

,Scott!; 169 

Moon  17.  the  Guardians  of  the  Whit- 
ney Union 206 

Morgan  v.  Pebrer 3 

Morley  v.  Inglis 270 

Morrison  v,  Harmer 108 

Musgrave,  Lumley  v 247 


N. 


Neck,  Tucker  v 242 

Norman,  Ferguson  v 24 1 

Norris  v.  Sulomonson 14 

O. 

Oldroyd  v,  Crampton 261 

Oliver,  Gould  t; 307 

Overton  v.  Swettenham 142 

Owen  V.  Knight 245 

P. 

Pascoe  V,  Pascoe 188 

Payne,  Cholmondeley  v 80 

Bebrer,  Morgan  v 3 

Perceval  v.  Connor 202 

Philip  V.  Arden 13 

Phillips,  Stone  v 302 

,  Willie  V 82 

Phipps,  Doe  d.  Roe  t; 33 

Piercy  v,  Gardner 103 

Planch6  V,  Braham 288 

Pole  v.  Rogers 83 

Pontet  V.  Basingstoke  Canal  Compy.     46 
Power  V.  Horton. 14 
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Rhodes,  Webb  v 138 
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Knight  v.  Woore. 


Com.  PUat, 


lY^HATELEY  had  obtained  a  rule  nisi  calling  upon  the  plaintiff  to  laixMpaMfor 

shew  cause  why  the  prothonotaries'  taxation  of  the  costs  in  this  action  thJ^JiSiSt"*** 
should  not  be  reviewed.    The  action  was  in  trespass,  for  breaking  the  gate  ""^^u*  ^i^i;^ 
of  the  plaintiff,  and  entering  his  close.    The  defendant  pleaded — First,  not  Sikinc'trab. 
guilty.     Secondly,  that  the  loctu  in  quo  was  a  public  highway,  and  that  all  ofwa^.o4rtl« 
tbe  king's  subjects  had  a  right  to  use  it  with  horses  and  carriages  to  fetch  ^H/^i^ 
and  carry  goods  and  water  thereon ;  and  thirdly,  a  like  justification,  alleging  I5!Sii??Jh^^** 
the  right  to  be  for  the  inhabitants  of  Monmouth  to  use  the  way  for  the  SSiu^uSmX 
same  purposes.     At  the  trial,  a  verdict  was  found  for  the  plaintiff  on  the  ^iHl^'Tf^'*^ 
first  and  second  issues;  and  for  the  defendant  on  the  third  issue,  so  far  as  thaHntandM- 
it  related  to  the  carrying  of  water,  but  the  jury  negatived  the  defendant's  t)rthadefe'i£at 
right  as  to  the  carriage  of  goods.  wft^alu nUtod 

The  prothonotary  allowed  the  plaintiff  the  costs  of  the  first  and  second  1^^^^"^ 
issues,  and  also  the  general  costs  of  the  cause;  he  allowed  the  defendants  ^J^ciro^Sib- 
the  costs  of  such  witnesses  as  had  proved  the  right  to  use  the  way  for  the  ■tanUaiiyinfkTor 

^  ,  ,  ,'^,  ^-  t,*.,.  of  th«  defendant 

carnage  of  water  alone ;  but  where  the  witnesses  spoke  to  the  defendants'  and  that  be  was 
right  to  carry  goods  and  water,  he  did  not  allow  any  costs.  He  also  dis*  mexaioMtoor 
allowed  the  costs  of  maps  prepared  for  the  defendant,  and  counsels'  fees  ing^^S^^?^ 


fur  a  consultation  before  the  trial,  as  well  as  the  defendants'  attorneys'  costs  ^S^Jl^^SiS! 
for  attending  at  the  trial  Jj  toS^^Lri^*" 

of  watitr,  Imt  dw- 

R.  V,  RichardSy  shewed  cause. — This  question  depends  upon  rule  H.  T.  mUitsargoodf? 
I  W.  4,  No.  74,  which  directs,  that  **  No  costs  shall  be  allowed  on  taxation 
10  a  plaintiff  upon  any  counts  or  issues  upon  which  he  has  not  succeeded: 
ind  the  costs  of  all  issues  found  for  the  defendant  shall  be  deducted  from 
the  plaintiff's  costs."     Lardner  v.  Dick  (a)  is  in  point    There  it  was  held 

(a)  2  Cr.  &  M.  389. 
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that  where  several  issues  are  found  for  the  plaintiff  and  some  for  the 
defendant,  the  latter  is  entitled  to  the  costs  of  the  issues  found  for  him; 
but  he  is  not  entitled  to  the  costs  of  his  witnesses,  unless  their  testimoDj 
was  confined  to  the  issues  found  for  him.  Frankum  v.  The  Earl  of  Fal- 
mouth (6)  is  to  the  same  effect. 

WhaUley  in  support  of  the  rule.  One  principle  is  applicable  to  all  the 
cases  decided  upon  this  rule  of  court,  namely,  that  the  party  who  sub- 
stantially succeeds  in  the  action  is  entitled  to  the  general  costs.  That  rule 
was  acknowledged  in  Richards  v.  Cohen  (c).  Frankum  v.  The  Earl  of 
Falmouth  (b)  supports  the  present  application,  because  the  right  to  the 
waiter,  upon  which  the  plaintiff  there  relied,  was  found  against  him,  and  iiws$ 
held  that  he  was  not  entitled  to  the  general  costs  of  the  cause,  although  iW 
issues,  on  the  plea  of  not  guilty  and  another  plea,  were  found  in  his  favoar. 
In  Eadesy,  Everatt  (c2),  Parke ^  J.  says,  *'  If  the  witness  would  not  have  been 
brought  forward,  except  for  the  introduction  of  those  counts  in  the  decla- 
ration on  which  the  party  succeeded,  he  was  substantially  a  witness  on  those 
issues ;  merely  asking  questions  upon  other  counts  upon  which  he  really  was 
not  brought  forward,  is  hardly  sufficient  to  warrant  his  being  considered  as 
a  witness  on  the  latter  counts/^ 


TiNDAL,  C.  J. — I  am  of  opinion  that  upon  this  finding  of  the  jury,  the 
defendant  is  the  person  who  is  substantially  entitled  to  the  verdict  in  thb 
case.  This  is  an  action  of  trespass,  and  three  pleas  are  pleaded  ;  and  in 
the  third  plea  the  defendant  sets  up  a  right  to  use  the  road  for  the  purpose 
of  carrying  water  and  goods.  This  plea  is  severed  into  two  separate  issaes 
by  the  replication ;  one  relating  to  the  right  to  carry  water,  and  the  other  to 
the  right  to  carry  goods.  Now  if  the  defendant  has  succeeded  in  esta- 
blishing his  right  to  carry  either  water  or  goods,  he  is  the  party  who  hds 
really  and  substantially  recovered  in  the  action ;  and  if  he  has  put  other 
pleas  on  the  record  which  he  has  not  established,  he  is  sufficiently  paaished 
by  being  deprived  of  the  costs  of  such  pleas.  Being  then  entitled  to  the  general 
costs  in  the  cause,  is  he  entitled  to  the  costs  of  those  witnesses  who  spoke 
as  to  the  right  to  carry  goods  as  well  as  water?  The  circumstance  that 
the  witnesses  spoke  against  the  defendant's  right  upon  one  point,  is  no 
reason  why  he  should  not  be  allowed  the  expenses  of  such  witnesses.  This 
is  the  converse  of  the  case  of  Richards  v.  Cohen  (c),  and  the  defendant  a 
entitled  to  the  general  costs,  upon  the  authority  of  that  case  and  Frankum^  v. 
The  Earl  of  Falmouth  (5).  The  expenses  of  the  maps,  consultation,  and 
attendance  must  also  be  allowed. 

Park,  J. — ^The  officers  of  the  court  are  placed  in  a  difficult  sitaatkm  in 
consequence  of  the  new  rule ;  but  I  agree  that  this  taxation  ought  to  he 
reviewed. 

Gaselkb,  J.  and  Vaughan,  J.  concurred  (c). 


(b)  4  Dow.  P.  C.  65.  1  Har.  &  Wol.  337. 

(c)  1  Dow.  P.  C.  533. 
(rf)  3  Dow.  P.  C.  687. 

(c)  Mr.  J.  Botanquet  was  pTev<;nted,  by 


Rule  absolute  CO. 

indisposition,  from  attending  the  Goart  «ft<:T 
the  first  day  of  this  Term. 

(/)  See  Broadbent  v.  SHcv,  8  &l^  As&^ 
940;  /Vo6rrf  V.  mn^,  2H.&  Wdsbx*  ^> 
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Morgan  and  another,  t;.  Pebrer.  dm.pieat. 

Jan.  ^th. 

A  SSUMPSIT.— The  declaration  stated,  for  that  whereas  heretofore,  to  ?•  V5f*"f '*■ 


ioK  to  the  valutt 


wit,  on,  &c.,  in  consideration  that  the  plaintiffs,  at  the  special  instance  of  foreign  fuodtk 

and  request  of  the  defendant,  would  purchase  for  the  defendant  a  large  moniawtand 

amount,  to  wit,  10,000/.  of  a  certain  foreign  security,  commonly  called  or  tioTil^'irhJid'to 

known  by  the  name  of  Spanish  Cortes  bonds ;  and  also,  in  consideration  that  uT iSSSlSdiffol* 

the  plaintiffs,  at  the  special  instance  and  request  of  the  defendant,  would  pur-  !S3IJtBwtiI*&!a" 

chase  for  the  defendant  a  large  amount,  to  wit,  30,000/.  of  a  certain  other  ^J^JSSi^ 

foreign  security,  commonly  called  or  known  by  the  name  of  Spanish  Scrip^  9.  xhe  tut.  u 

the  defendant  undertook  and  then  faithfully  promised  the  plaintiffs  to  indem-  SSyai^&bietc 

nify  and  secure  the  plaintiffs  against  all  losses,  damages  and  expenses  which  R^mb^g.traDaao. 

they  should  or  might  incur,  bear,  pay,  or  sustain  by  reason  of  their  purchasing  poiideBorinau. 

the  said  securities  for  the  defendant,  by  giving  to,  or  depositing  with  the  said  ^  j,^  ^^. 

plaintiffs,  the  value  and  amount  of  10  per  centum  on  the  market  prices  of  f°^  ^"*^SS*^ 

the  said  securities,  so  to  be  purchased  by  the  plaintiffs  for  the  defendant  as  the  defeoidant's 

aforesaid ;  and  also,  that  in  ihe  event  of  the  prices  or  value  of  the  said  secu-  iSniaat'pieaded' 

rities,  BO  to  be  purchased  by  the  plaintiffs  for  the  defendant,  falling  or  coming  waV ^m'^d".!?. 

ftower  than  the  value  or  amount  of  10  per  centum  on  the  said  market  price,  SSSSirtmS?*" 

the  said  defendant  would  replace  the  said  amount  of  10  per  centum,  by  ffivinir  ^'^e®"  the  plain 

_  ..  ...t.     .«.*•«  «.,  tiff  and  dffrnd- 

or  depositing  with  the  plaintiffs,  a  further  sum  or  amount  of  10  per  centum  <^Qt.  relating  to 
upon  due  notice,  or  that  the  said  securities,  so  purchased  by  the  plaintiffs  for  the  foie^?M»uriUea. 
deftindant,  should  be  sold  ;  and  the  plaintiffs  averred,  that  they,  confiding  in  r^i^thluh' 
the  promise  and  undertaking  of  the  defendant,  did  afterwards,  to  wit,  on,  &c.,  nM^^iSS^ 
purchase  for  the  defendant  a  large  amount,  to  wit,  10,000/.  of  the  securities  t^u^n  «dvaneea 
called  Spanish  Cortes  bonds,  and  also  a  large  amount,  to  wit,  30,000/.  of  the  account  of  the 
other  securities  called  Spanish  Scrtp,  of  all  which  the  defendant  had  notice;  andih^^'ifuo, 
nevertheless,  the  defendant  disregarding  and  neglecting  his  promise  and  iSu^^iTmtlee 
undertaking,  did  not  nor  would  give  or  deposit,  with  the  plaintiffs,  the  value  JSJ.S'iai  thlT* 
or  amount  of  10  per  centum  on  the  marlcet  price  of  the  said  securities  so  pur-  blTSSSiJlSSr-*** 
chased  by  the  plaintiffs  for  the  defendant,   but  neglected  and  refused  so  to  andthatifthede 
do.  And  the  plaintiffs,  in  fact,  further  said,  that  the  prices  or  value  of  the  said  to  pay  such  de- 
securities  so  purchased  by  them  for  the  defendant,  did  afterwards,  to  wit,  on,  S!?*pUindff^^'' 
Ac.,  fall  or  come  lower  than  the  value  or  amount  of  10  per  centum  on  the  ber^r  uniuMii 
market  price  of  the  said  securities.     And  that  they,  the  said  plaintiffs,  after-  fSllfufe di.f?nd- 
wards,  to  wit,  on,  &c.,  gave  the  defendant  due  notice  of  such  depreciation  or  f °^  •boaid  reim- 

;  .-.,,.  burte  the  plain lifl 

fall  in  the  value  or  prices  of  such  securities,  and  requested  the  said  defendant  any  loase*  coca. 

to  replace  the  said  sum  or  amount  of  10 per  centum  on  the  market  price  of  reuie.  ^"ITpiei 

such  securities,  according  to  his  promise  and  undertaking.     Yet  the  said  de-  to  wSUiJ^tfon ' 

fendant  not  regarding  his  said  promise  and  undertaking,  but  contriving  and  jJi^uiSffhS' 

iDtendinc  to  defraud  the  plaintiffs  in  that  behalf,  did  not  nor  would  replace  the  •<>^(i>«"««artiki 

r  trk  jti  Without  giving 

said  sum  or  amount  of  10  per  centum  on  the  market  price  of  the  said  secu-  anv  notice  to  the 

rities,  but  neglected  and  refused  so  to  do.   And  the  said  plaintiffs  further  said,  flirtherde^'^^ 

that  by  reason  of  the  defendant's  neglect  and  refusal  to  replace  the  said  sum  n^^d!a  de. 

or  amount  of  10  per  centum  on  the  market  price  of  such  securities,  they,  the  piSwSid  m 

plaintiffs,  were  obliged  to  sell ;  and  did  afterwards,  to  wit,  on,  &c.,  sell  the  said  JJJJ^S^*  *®  "'^ 
securities  so  purchased  by  them  for  the  defendant  as  aforesaid,  for  less  prices 
than  those  for  which  they  had  purchased  the  same  for  the  defendant,  to  wit, 
at  the  price  of  40}  per  centum  for  the  security  called  Spanish  Scripy  &c.  being 
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the  best  prices  they  could  obtain  for  the  same,  and  that  the  balance,  or  difference 
between  the  prices  at  which  the  said  securities  were  purchased  by  the  plain- 
tiffs for  the  defendant,  and  those  for  which  the  said  securities  were  sold, 
amounted  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  2,600L, 
whereof  the  said  defendant  afterwards,  to  wit,  on,  &c.,  had  notice ;  nevertheless 
the  defendant  had  not,  although  often  required  so  to  do,  as  yet  paid  to  the 
plaintiffs  the  amount  of  the  said  balance,  or  difference,  or  any  part  thereof, 
but  had  hitherto  wholly  neglected  and  refused  so  to  do,  ahd  still  negiectedand 
refused  so  to  do. — 2nd  count,  for  work  done  in  buying  and  selling  secon- 
ties  ;^  3rd  count,  for  money  lent ;  4th  count,  for  money  paid  to  defeodaDi's 
use ;  5th  count,  for  interest ;  and  6th  count,  on  an  account  stated. 

The  defendant  pleaded  Nonrosmmpnt^  and  several  special  pleas  (a).   The 
eighth  plea  to  the  first  count  stated,  that  the  said  contract  was  a  certain  cod- 
tract  by  the  plaintiffs  as  brokers,  of  the  defendant  knowingly   made  bdA 
negotiated  for  the  pretended  purchase  of  certain  public  securities,  to  ifit, 
10,0002.  public  securities  called  Spanish  Cartes  bonds,  and  30,000/.  puiblk 
securities   called  Spanish  ScrySy  to  be  delivered  on  a  future  day,  to  wiu 
&c.,  which  was,  in  truth   and  fact^   a  wager  made  respecting  the  pnee 
and  value^of  certain  public  securities,  given  by  the  lawfid  government  of 
Spain  to  the  national  creditors  of  Spain^  which  country  and  the  lawfoi 
government  thereof,  was  then  and  still  is  in  amity  with  this  realm  and  his 
present  Majesty,  the  now  King  of  this  realm,  and  the  price  and  value  oTwhkh 
securities  depended  upon  the  prosperity  of  the  said  country  of  Sposn,  and  the 
maintenance  of  peace  by  Spain  vrith  this  realm  and  other  nations.     And  by 
the  said  wager,  under  pretence  of  a  contract,  the  plaintiffs,  as  brokers  foe 
the  defendant,  agreed  with  certain  other  persons  to  the  defendant  unknona, 
that  then,  if  the  price  and  value  of  the  said  securities  should  be  hig^her  on  the 
said  future  day  than  on  the  day  when  the  said  wagering  contract  was  made, 
to  wit,  higher  than  60  per  centum,  he,  the  defendant,  should  receive  the  amount 
of  the  difference  between  the  value  of  the  said  securities,  to  wit,  jfec,  on  the 
day  when  the  said  contract  was  made,  to  vrit,  60  per  centum^  and  the  higher 
value  on  the  said  future  day  ;  and  if  the  price  and  value  thereof  shoukL  £d], 
the  defendant  should  in  like  manner  pay  the  amount  of  difference  between  the 
value  on  the  said  day  when  the  contract  vpas  made  as  aforesaid,  to  wit,  60  fer 
centum^  and  the  valua  on  the  said  future  day. — ^Verification. 

Thirteenth  plea — ^to  the  3rd,  4th,  5th,  and  6th  counts  of  the  declantie»a» 
that  the  said  money  was  paid  and  lent,  &c.,  in  respect  and  on  account  of  a 
certain  cohtract  made  thentofore,  to  wit,  &c.>  by  which  the  plaintiffi  under- 
took, in  consideration  that  the  defendant,  at  the  request  of  the  plaintiff  had 
employed  them  as  his  brokers,  at  a  certain  reward  and  commission ;  that  they, 
the  plaintiffs,  would  find  money  and  purchase  for  the  defendant  a  lar^e 
amount  of  certain  public  securities,  to  vrit,  10,000/.  Spanish  Cortes  bonds 
and  30,0002.  of  Spanish  Scrip  upon  the  terms  following^  that  is  to  say,  thai 
the  plaintiffs  shoukl  receive  5  per  centum  upon  all  payments  made  by  them  on 
account  of  the  said  purchase,  and  that  they  should  hold  as  security  for  all 
payments  the  said  securities;  and  that  as  an  additional  security,  the  defendasi 
shouM  deposit  10  per  centum  upon  the  market  price  of  the  said-  sccuritjei. 


(a)  Some  of  theae  pleaa  were  framed  oa 
stat.  7  G90.  2,  c.  8,  but  the  demurrer  was 
abandoned  at  to  those  pleas,  in  eonseqnence 


of  the  decinons  in  Wefft  v.  Arfrr,  2  Hodfre^- 
78;  OaAieg  v.  Rigfy,  2  Ho^«s  4^;  aad 
EiMtnrtk  ▼.  CbU,  1  Mee  and  Wrialij,  3). 
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BticK  sKoiild,  in  case  the  securities  shoald  come  lower  in  price,  then,  upon 
notice  being  given  by  the  plaintiffs  to  the  defendant,  that  he  should  from  time 
to  time  deposit  such  a  further  amouht  as  should,  with  the  existing  market 
price,  maintain  the  deposit  to  the  yalue  of  the  securities  at  the  time  when  the 
said  contract  was  made,  and  10  per  centum  thereupon  $  and  that  the  plain- 
tiffs should  be  repaid  for  all  payments  in  the  manner  following,  that  is  to  say, 
that  if  the  plaintiffs  should,  within  a  reasonable  time  after  the  making  of  the 
said  purchase,  give  notice  to  the  defendant  to  repay  to  them  the  amount  of 
the  payments  made  by  them,  he,  the  defendant,  should,  within  a  reasonable 
time  after  such  notice,  receive  the  said  securities  from  the  plaintiffs,  and 
should  repay  to  them  all  payments  made  by  them  with  interest;  or  that  if  the 
securities  should  come  lower  in  value  then  the  said  10  per  centum  on  the 
market  price,  and  the  defendant  should,  on  due  notice  being  given  to  him  by 
the  plaintiffsy  neglect  or  refuse  to  deposit  such  additional  sum  as  should  keep 
up  the  deposit  to  10  per  centum^  that  the  plaintiffs  should  be  at  liberty  to  sell 
the  said  securities  and  apply  the  proceeds  to  the  repayment  to  them  of  any 
payments  made  by  them  ;  and  that  the  defendant  should  reimburse  the  plain- 
tifl&  for  any  losses  occasioned  by  such  resale  afler  notice  as  aforesaid. 

The  plea  then  averred,  that  the  plaintiffs  had  purchased  the  said  stock,  and 
that  the  defendant  had  in  all  things,  on  his  part,  performed  the  agreement, 
lliat  the  defendant  had  deposited  10  per  centum  on  the  amount,  and  that  the 
plaintiffs  had  not  at  any  time  given  him  notice  to  repay  any  advances  made  by 
them,  or  of  any  depreciation  in  value  of  the  said  securities ;  nevertheless,  that 
^e  plaintiffs,  in  contravention  of  their  said  agreement,  sold  the  securities  and 
applied  the  proceeds  in  payment  of  such  advance. — Verification. 

Demurrer  to  pleas. — The  causes  of  demurrer  to  the  eighth  plea  were — ^That 
the  plea  did  not  shew  that  the  contract  was  an  illegal  contract  respecting 
securities  for  stock  in  the  British  public  funds;  and  also  because  it  appeared 
that  it  was  a  lawful  contract  respecting  public  securities  of  a  foreign  country ; 
and  also  because  it  did  not  appear  that  the  contract  was  in  any  respect 
a  void  or  illegal  contract. — ^Tbe  causes  assigned  to  the  thirteenth  plea  were 
that  it  contained  a  twofold  answer  to  the  counts  in  the  declaration ;  to  wit, 
an  averment  of  the  performance  of  the  contract  by  the  defendant,. and  also 
an  averment  of  the  non-performance  of  the  contract  by  the  plaintiffs ;  and 
also  that  the  said  plea  was:multifarious,  and  offered  separate  and  distmct  issues 
upon  several  independent  facts ;  to  wit,  that  the  defendant  paid,  and  that  the 
plaintiffs  received  and  accepted,  a  deposit  of  10  per  centum  upon  certain 
securities :  and  also  that  the  plaintiffs  had  not  given  the  defendant  notice 
to  repay  the  amount  of  any  repayments  or  advances  made  by  them :  and 
also  that  the  plaintiffs  did  not  give  the  defendant  notice  of  any  depreciation 
or  fall  in  the  value  of  the  securities  purchased  by  them :  and  also  that,  in 
violation  of  their  agreement,  the  plaintiffs  had  sold  the  securities  purchased 
by  them :  and  also  that  the  plea  amounted  to  the  general  issue,  and  tended 
to  great  and  unnecessary  prolixity  of  pleading :  and  also  that  the  plea  con- 
tained several  distinct  substantial  matters  of  defence :  and  also  that  the 
plaintiffs  could  not  take  or  offer  any  certain  issue  thereupon. 

Bagleyy  in  support  of  the  demurrer.— This  contract  is  said  to  be  void  at 
common  law,  as  being  an  illegal  wager.    Wagers  are  not  void  at  common 
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law,  except  in  some  excepted  caM8.  In  Da  Coda  ▼.  J&tuB  (a),  Locd  Mm- 
Jield^  C.  J.,  says,  **  Indiiferent  wagen  upon  indiffevent  mallien,  widMNA 
interest  in  either  of  the  parties,  are  certainly  allowed  by  Ifae  fanr  of  tUi 
country,  in  so  far  as  they  have  not  been  restrained  by  partienlar  adiof  fw- 
liament :  and  the  restraints  imposed  in  particular  cases  support  the  gencnd 
rule."  In  fFelli  v.  PorUr  (6)  and  Oakley  v.  Rigby  (c),  this  jCowt  inti- 
mated that  contracts  relating^  to  jobbing  in  foreign  funds  were  notillegsl  it 
common  law ;  and  in  Elsworthv.  Cole  (ci),  the  Court  of  Bxckeqiur^  dminf 
the  last  term,  expressed  their  approbation  of  those  decisions.  Nor  does  this 
contract  involve  anything  which  is  contrary  to  public  policy.  In  Jotui^.  £■>- 
dall  (e),  it  was  decided  that  an  action  would  lie  to  recover  tnooey  won  upon 
a  wa<:rer,  whether  a  decree  of  the  Court  of  Chancery  would  be  revened  or 
not,  on  appeal  to  the  House  of  Lords ;  and  it  was  said  that  some  motive  d 
fraud,  or  other  turpis  causa,  must  appear,  in  order  to  make  the  wager  illegal; 
Allen  v.  Heam  (f).  The  fifteenth  plea,  which  is  pleaded  only  to  the  Mtlnlatm 
counts,  is  bad,  as  amounting  to  the  general  issue  Non-assumpsit  Jcmi^. 
Nanney  (g)  is  precisely  in  point.  That  was  an  action  of  assumpat  for  the 
work  and  labour  of  the  plaintiff  as  an  attorney.  The  defendant  pleaded,  u  to 
all  the  demand  except  90/.,  that  the  work  was  performed  in  endeavouriBf 
to  secure  the  defendant's  return  to  parliament,  under  an  agreement  that  the 
plaintiff  should  receive  no  remuneration,  but  only  his  disbursements,  and 
that  90/.  was  a  fair  remuneration  for  the  plaintiff  on  that  occasion;  and  the 
plea  was  held  bad,  as  amounting  to  non-assumpsit.  In  Grouiuell  Y,Lamb{k) 
it  was  also  held  in  an  action  of  assumpsit  for  a  machine  sold  and  de- 
livered, that  the  defendant  might  shew,  under  non-auumpHly  that  the 
machine  was  manufactured  under  a  condition  that  if  it  did  not  work,  nothing 
should  be  paid  for  it.  Cousens  v.  Paddon  (t)  is  to  the  same  efict  This 
plea  is  also  bad  for  duplicity.  It  contains  several  answers  to  the  dedaniios, 
either  of  which  would  be  sufficient  The  efiect  of  this  is,  that  the  plainti&kave 
great  difficulty  in  framing  their  replication,  because  by  selecting  one  of  the  al- 
legations, they  would  be  taken  to  have  admitted  the  rest.  The  replicatioQi^ 
injurid  would  not  have  been  appropriate,  because  that  is  only  applicable  in 
assumpsit,  when  the  plea  admits  the  contract,  and  excuses  its  uoa•pe^ 
formance.     Whittdker  v.  Ma9on  (fe).     Griffin  v.  Yates  (I). 


Gale,  contra. — First,  as  to  the  demurrer  to  the  thirteenth  plea.  The 
plaintiff  might  clearly  have  replied  de  injuria  ;  or,  if  he  had  [traversed  oneoT 
the  facts,  the  whole  plea  would  have  been  in  issue.  Nor  is  the  plea  bad,  &> 
amounting  to  non-assumpsit  It  admits  that  the  plaintiff  has  a  primd-iadf 
case,  and  then  shows  other  circumstances  which  prevent  him  from  recoTer- 
ing  in  the  action.  In  Gregory  v.  Hartnoll  (m),  and  the  cases  which  \ast 
been  cited  on  the  other  side,  there  was  no  such  admission  ;  there  is  notbinc 
in  the  new  rules  of  pleading  to  prevent  the  defendant  from  giving  cok>ar  ta 
the  plaintiff's  title,  and  afterwards  avoiding  it.  Cart  v.  Hmchliff{n), 


(o)  Cowp.  729. 

(6)  2  Biog.  N.  C.  722.    2  Hodges,  76. 

(c)  2  Bing.  N.  C.  732.    2  Hodges,  42. 

\d)  Since  reported.  2Mee  &  Welsby,  31. 

(0  Cowp.  37. 

(/)  1  Term  Rep.  56. 

{g)  I  Mce  aud  Welsby,  333. 


(A)  1  Mee  and  WeUby,  352. 
(0  2  Cr.  M.  and  R.  547.    1  Gak.  3e:\ 
ik)  2  Bing.  N.  C.  359.     1  Hodm,  S.M. 
(0  2  Bing.  N.  C.  579.    1  Hod^  SS" 
(m^  1  Mee  and  Welsby,  183. 
In)  4  Bom.  and  Crass.  547.     &»  C*i  i- 
Ltmntef,  2  Hodges,  75. 
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SeeoMy^  The  eighth  plea  contains  an  answer  to  the  action,  as  it  sets  out 
a  contract  which  is  prohibited  by  stat*  14  Geo.  3,  c.  48.  The  preamble  re- 
cites that  *'  it  hath  been  found  by  experience  that  the  making  insurances  on 
lires,  or  other  events,  wherein  the  assured  shall  have  no  interest,  had  intro-* 
daeed  a  mischievous  kind  of  gambling."  And  this  case  is  within  the 
mischief  which  it  was  intended  to  remedy.  Atkerfold  v.  Beard  (a)  was  an 
action  upon  a  wager,  whether  the  Canterbury  collection  of  the  duties  upon 
bops  for  the  year  1786  would  amount  to  more  than  the  collection  for  the  pre- 
eedisg  year  ;  and  it  was  held  to  be  illegal  because  it  was  against  the  sound 
policy  of  the  kingdom.  Bulkr,  J.,  was  inclined  to  go  farther,  and  said,  **  If 
it  were  necessary  to  have  recourse  to  it,  I  incline  to  think,  with  the  opinion 
of  this  Court  and  that  a£  the  Common  Pleas,  that  the  Stat  of  14  Geo.  3 
would  reach  the  present  case.  For  though  the  statute  speaks  only  of  policies, 
yet  I  think  it  may  extend  to  cases  like  the  present.  For  either  the  Courts 
must  restrain  that  act  of  parliament  to  such  cases  as  are  in  form  of  policies, 
which  would  entirely  repeal  the  statute,  or,  by  pursuing  the  spirit  of  the  act, 
extend  it  to  all  cases.  I  think  the  latter  is  the  true  construction ;  for  a 
policy  is  nothing  but  a  promise,  and  it  would  be  strange  to  determine  that  the 
party  might  do  the  same  thing  in  one  form,  which  the  statute  has  expressly 
prohibited  to  be  done  in  another.'*  In  Good  v.  Elliott  (6)  the  same  learned 
judge  expressed  a  similar  opinion  upon  the  construction  of  this  statute. 
Palerscn  v.  Powell  (c)  decided  that  an  engagement  to  pay  a  certain  sum  in  case 
Bratilian  shares  should  be  done,  at  a  certain  sum,  on  a  certain  day,  and 
sabscribed  by  several  persons,  was  a  policy  of  insurance  within  the  meaning 
of  the  statute. 

Thirdly.  This  wager  is  illegal  at  common  law.  It  has  often  been  decided 
that  wagers  which  have  a  tendency  to  produce  public  mischief,  or  incon- 
Tenience,  are  illegal.  The  authorities  are  all  collected  in  Gilbert  v.  Sykes  (cO- 
That  was  an  action  on  a  wager,  by  which  the  defendant  received  from  the 
plaintiflTlOOgaineas,  in  consideration  of  paying  the  plaintiff  a  guinea  a  day  as 
long  as  Napoleon  Buonaparte  should  live,  which  bet  arose  out  of  a  conver- 
sation upon  the  probability  of  his  coming  to  a  violent  death,  by  assassination 
or  otherwise.  EUenboroughj  C.  J.,  said,  **  This  wager  arose  out  of  a  conver- 
satioo  respecting  the  probability  of  Buonaparte*s  assassination  ;  and  these 
parties  were  not  acting  upon  any  remote  speculation,  when  one  of  them 
thought  that  the  mischief  which  was  to  destroy  his  life  would  happen  within 
a  hundred  days  from  that  time.  If  the  wager  in  its  terms  had  been  upon 
the  probability  of  a  person's  assassination  within  that  period,  I  should  not 
have  considered  such  a  question  as  proper  to  be  tried  in  the  form  of  a  wager, 
which  went  to  give  any  person  an  interest  in  the  perpetration  of  so  enormous 
an  offence,  and  it  matters  little  that  this  consideration  was  only  an  induce- 
ment to  the  bet  more  in  the  form  of  an  annuity ;  the  very  computation  of  the 
price  of  such  an  annuity,  little  more  than  three  months'  purchase,  shews  that 
they  contemplated  a  violent  termination  of  the  life.  Upon  the  whole,  there- 
fore, not  without  some  degree  of  doubt  whether  Mr.  Justice  Buller  was  not 
rii;ht,  in  saying  that  no  wagers  ought  to  be  sustained  where  the  parties  have 
no  special  interest  in  the  subject-matter ;  at  any  rate,  where  the  subject-matter 
of  the  w^er  has  a  tendency  injurious  to  mankind,  I  have  no  doubt  in  saying  that 
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Cbm.  /y/-«.     it  ought  not  to  be  sustlunfld.*'   :Sq  here  the  conseqaence  of  contnels  like  the 
MoKOAN       present  may  possibly  i^ve-  th^  p^itn  an  interest  in  interfering  misduevinisl; 
^'  with  the  affairs  of  Spain,  a  ntfUoh  at  amity  with  this  country.   They  may  lead 

to  such  transactions  in  the  funds  of  that  State,  as  would  materially  9Ski  the 
rate  of  exchange,  and  cause  ^embarrassment  in  her  financial  conoems. 

TiNDAL,  C.  J. — ^The  question  before  us  is,  whether,  the. contract  stated  in 
this  declaration  is  either  bad  at  common  law  or  under  stat.  14  Geo.  3,  c.  48. 
Unless  we  are  prepared  to  decide  contrafy  to  Good  v.  EUioU  (a),  we  cannot 
say  that  this  is  a  wager  which  is  illegal  at  common  law.  Wagers  are  not 
illegal  except  in  particular  cases;  one  of  those  cases  is,  whenever  the  wager 
is  likely  to  be  destructiye  to  the  interests  of  this  country,  or  of  any  foidga 
country^  but  I  am  unable  to  see  that  the  natural  and  necessary  consequence 
of  this  contract  is  to  bring  it  within  that  exception.  I  see  therefore  no  ground 
for  holding  this  contract  to  be  bad  at  common  law.  As  to  the  statute  U 
Geo.  S,  c.  48,  that  is  not  applicable  to  the  case  of  a  wager  between  one  man 
and  another ;  the  object  of  that  statute  was  to  prevent  gambling  speculations, 
by  parties  who  put  their  names  to  policies  of  insurance  in  which  tbe  assured 
had  no  Interest.  This  contract  is  not  therefore  illegal  under  that  statute.  The 
thirteenth  plea  appears  to  me  to  be  bad  as  amounting  to  the  general  issve. 
It  states,  that  the  money  which  the  plaintiffs  seek  to  recover  arose  out  of  a 
certain  contract  which  is  set  out  in  the  plea ;  and  it  states  that  there  was  a 
condition  to  be  performed  by  the  plaintiffs,  which  they  neglected  to  perfonn. 
What  is  this  but  pleading  non-assumpsit?  Our  judgment  must  be  for  the 
plaintiffs. 

Park,  J. — As  to  the  principal  point,  unless  we  were  disposed  to  overnik 
Good  V.  Elliott  (a),  we  could  not  hold  this  contract  to  be  void  at  common 
law.  No  ground  of  immorality  or  impolicy  has  been  shewn  to  warrant  the 
Court  in  saying  that  this  contract  is  illegal.  With  respect  to  the  14 
Geo.  3,  c.  48,  I  admit  that  the  preamble  is  somewhat  comprehensive, 
but  it  ought  not  to  control  the  act  itself,  and  that  applies  only  to  policies 
of  insurance  wherein  the  person  on  whose  account  such  policy  shall  be. 
made  shall  have  no  interest;  and  it  goes  on  to  say,  that  **  every  as- 
surance'' mnde  contrary  to  the  act  shall  be  void.  These  words  have  a 
specific  meaning,  and  by  reference  to  the  following  sections,  it  is  evident 
that  a  policy  must  be  the  foundation  of  the  gaming.  In  Good  v.  EiUott^  a 
second  point  was  determined  upon  the  construction  of  thb  statute; 
and  the  majority  of  the  judges  held  that  its  provisions  must  be  restricted 
to  wagers  relating  to  policies  of  insurance.  I  was  not  in  the  court  when 
Pater  son  v.  Powell  (6)  was  decided :  that  was  the  case  of  a  policy,  and  I 
fully  concurred  in  that  decision.  On  the  other  point  relating  to  the  thir- 
teenth plea,  I  entertain  no  doubt. 

Vaughan,  J. — I  am  of  the  same  opinion.  Good  v.  Elliott  (a)  was  very 
much  discussed;  it  stood  over  for  judgment,  and  the  question  was  also  dis- 
cussed whether  the  statute  14  Geo.  3,  c.  48,  was  applicable.  That  case  has 
been  acted  upon  ever  since,  and  it  is  well  established  that  wagers  are  in  general 

(«)  3  T.  Rep.  693,  (6)  9  Bing.  320. 


HILARY  T£RM»  1837*  S 

le^l.     It  is  observed  by  Mr.  J.  Grose,  in'  Ihe'course  of  his  jiidgmeht,  thai  if     <^-  P'^- 
gaming  contracts  were  illegal  at  common  ItiW,  the  14  Geo.  3,  c.  48,  would       Momuir 
have  been  unnecessary.  ^  •• 

Judgement  for  the  Plaintiffs. 


Deyas  &  an^  assignees  of  Bowring  &  Garard,  Bankrupts^ 
V.  Venablbs  and  another. 

^ROVER,  to  recover  certain  goods,  the  property  of  the  bankrupts;  and  ^  idB^io 

a  second  count,  stating  the  goods  to  be  the  property  of  the  assignees,  ^n  tnden  in 

No  question  was  raised  on  the  four  first  pleas.    The  fifth  plea  stated  that  ennuuncea,dir 

before  the  date  of  the  fiat  in  bankruptcy  against  the  bankrupts,  the  said  ■hopmm^io  rV**' 
bankrupts  (the  defendants  not  then  having  any  notice  of  any  act  or  acts  of  miS^SoStt 

bankruptcy  before  that  time  or  then  committed  by  the  bankrupts,  nor  then  to^^^OTaTa 

having  any  notice  of  any  claim,  right,  or  title  of  the  plaintiffs  as  assignees,  ^^''^^^^{^ 

to  the  said  goods  and  chattels)  sold  to  the  defendants,  and  the  defendants  •hopman  caiM 
then  purchased  of  the  bankrupts  the  said  goods  and  chattels  then  in  their  ud  offend  iIm'*' 

possession,  at  and  for  divers  sums  of  money  amounting  in  the  whole  to  a  Si^S^dkeiMing 

certain  large  sum  of  money,  to  wit,  Ac.     And  the  defendants  not  then  hav-  ^^SS^X^x* 
ing  any  notice  of  any  act  of  bankruptcy  by  the  said  bankrupts  before  that  JJJJ|iJ{J||J^^ 

time  or  then  committed,  nor  then  having  any  notice  of  any  claim,  right,  or  !!?"^^"*^*>*'7* 

title  of  the  plaintiffs,  as  assignees,  to  the  said  goods  and  chattels,  really  and  niLdatthSi^. 

bond  fide  paid  to  the  said  bankrupts  the  said  sum  of  money,  as  and  for  the  Jm!SliSJ|lf^. 

price  and  purchase  money  of  the  said  last-mentioned  goods  and  chattels ;  which  S!^;^^^?!^ 

said  sum  had  not,  either  before  or  after  the  commencement  of  the  suit,  been  SSSito^edfi 

repaid  by  the  bankrupts  or  by  the  said  plaintiffs,  as  assignees,  to  the  de-  o^t-  a  fiat  in 

fendants.      And  the  defendants,  upon  such  purchase  and  payment  of  the  ■omi,  and  Um  u- 

said  goods  and  chattels,  then  had  and  received  the  said  goods  and  chattels,  uS^oT^eV 

and  had  kept  and  detained,  and  still  kept  and  detained  the  same  in  their  ^!^iS^thJi^' 

possession  by  reason  thereof;  and  the  defendants,  by  reason  of  the  said  ton^ShSa^SStetti 

premises,  had  a  claim  and  lien  on  the  said  goods  and  chattels  for  the  said  ^'t^^|^' 

monies  paid  by  them ;  and  the  defendants  had  detained,  and  still  detained  ftn<iaata  had  not 

the  said  goods  and  chattels,  for  and  by  reason  of  the  said  claim  and  lien,  as  nataihl^ttSnd 

they  lawfully  might  for  the  cause  aforesaid,  which  was  the  said  conversion  wmUdhalvdoiM: 

in  the  said  declaration  mentioned; — concluding  with  a  verification.  ii^wti^^' 

Beplication. — ^That,  upon  the  said  sale  and  purchase  in  the  said  plea  men-  SSSkSlo  ilSJw 

tioned,   the  said  bankrupts,  fraudulently,  and  with  intent  to  defeat  and  !!£^J^^^ 

defraud  their  creditors,  and  in  contemplation  of  bankruptcy,  sold  to  the  and  after  the  com. 

defendants  the  said  goods  and  chattels  at  and  for  much  less  than  the  fair  ofbankrapteyr^* 

and  proper  prices  and  value  thereof,  to  wit,  at  and  for  one  half  of  the  fair  m^idtbinti^ 

and  proper  prices  and  value  thereof,  and  in  a  secret  and  clandestine  manner,  ^^y^'^^^^ 
and  otherwise  than  in  and  according  to  the  regular  and  ordinary  and  trades- 
manlike course  of  trade  and  dealing  with  respect  to  such  goods  and  chattels, 
as  the  said  goods  and  chattels  so  sold  and  purchased  as  aforesaid ;  of  all 
which  the  defendants,  at  the  time  of  such  sale  and  purchase,  and  of  the  said 
payments  in  the  said  plea  mentioned,  had  notice ;  without  thia^  that  the  said 
payments  in  the  said  plea  mentioned,  or  any  of  them,  were  really  and  bond 
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Com,  Pku9,    Jide  made  by  the  defendants  to  the  bankrupts  in  manner  and  form,  &c.  (a) 
•  DivA8        Conclusion  to  the  oountry,  and  iasoe  thereon. 

At  the  trial  before  Tindal,  C.  J.»  at  the  GtdldhaU  sittings  after  l»t  Mi- 
chadmas  Term,  the  following  facts  were  in  evidence  : — The  bankropts  were 
linen-drapers,  and  carried  on  an  extensive  retail  business  in  London,  In 
September^  1835,  they  directed  Kirby,  one  of  their  shopmen,  to  take  lodgings 
in  Goawell-road^  and  large  parcels  of  goods  were  removed  from  the  shop  to 
these  lodgings,  which  consisted  of  a  first  floor  and  a  kitchen,  for  the  poipoie  of 
being  secretly  sold.  Kirhy  then  called  upon  the  defendants,  who  were  lisen- 
drapers,  carrying  on  bnsiness  in  partnership  at  fFhiteduipdj  and  repreaented 
to  Matfy  one  of  the  partners,  that  he  had  a  large  quantity  of  goods  to  sdl  at  & 
very  cheap  rate.  May  went  to  the  lodgings  and  examined  the  goods,  ani,  on 
the  31st  October,  agreed  to  purchase  a  parcel  to  the  amount  of  3192.  lOt, 
at  25  per  cent«  under  the  invoice  price.  Kirby  stated  that  he  was  not  (be 
owner  of  the  goods,  but  that  he  was  selling  for  parties  who  wanted  cash,  bit 
he  did  not  disclose  their  names.  The  goods  were  sent  to  the  defendants  esilf 
in  the  morning,  and  May  then  paid  Kirby  the  amount  in  cash,  deducting  the 
discount  of  25  per  cent. 

Several  other  purchases  were  made  by  May  under  circumstances  simihrto 
the  above ;  and  upon  one  occasion  May^  upon  seeing  the  invoice  withoai  the 
name  of  a  seller,  said  to  Kirby ^  ''  Come,  shove  us  in  the  name  of  a  seller:" 
whereupon  Kirby  inserted  the  words  **  Bought  of  John  Kirby,"  The  cq& 
price  of  the  goods  was  marked  on  each  parcel  in  the  usual  manner,  and  oa 
some  of  the  last  parcels,  the  name  of  the  street,  in  which  the  bankrupts  leaded, 
was  visible. 

These  sales  took  place  at  the  under-mentioned  dates,  and  the  invoices  wl 
sums  paid  upon  each  parcel  were  as  follows : — 

Amount  of  Aaout  pu>>. 

Dateof  InToiee.  InvcHee. 

Istsale  .  .  *  31st  Oct,  1835 

2nd  sale  .  .  .  2nd  Nov. 

3id  sale  •  .  6th  Nov. 

4th  sale  .  .  .  16th  Nov. 

5th  sale  .  .  .  16th  Nov. 


£319  10  .  .  £236    3 

273  10  .  .  200    0 

306     2  .  .  220    0 

210     8  .  .  157    0 

15  12  .  .  15  U 
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Kirby  and  the  bankrupts  were  in  collusion  together  to  defraud  the  creditoi^<*f 
the  latter,  and  they  made  large  purchases  upon  credit  at  about  the  perWid 
of  the  above  sales. 

On  the  1st  December j  1835,  a  fiat  in  bankruptcy  issued  against  the  bank- 

(a)  By  6  Oeo,  4,  c.  16^  tec.  B2,  it  is  enact-  hereafter  be  made,  to  any  bankrupt  beur. 

ed,  **  That  all  payments  really  and  hon&fitU  the  date  and   issuing  of  the  eaasniaiks 

made,  or  which  khall  hereafter  be  made  by  against  such  bankrupt,  shall  be   deeorJ 

any  bankrupt,  or  by  any  person  on  his  be-  valid,   notwithstanding    any  prior   act  ct 

half,  before  the  date  and  issuing  of  the  com-  bankruptcy  \>y  such  bankrapt  commine^t 

mission  against  such  bankrupt,  by  any  ere-  and  such  creditor  shall  not  be  lUble  to  n* 

ditor  of  such  bankrupt  (such  payment  not  fund  the  same  to  the  angoees  of  sach 

being  a  fraudulent  preference  of  such  ere-  bankrupt,  proTided  the  person  so  deala^ 

ditor;,  shall  be  deemed  valid,  notwithstand-  with  the  said  bankrupt,  had  nc»t  at  the  \xi94 

ing  any  prior  act  of  bankruptcy   by  such  of  such  payment  by  or  to  sucii  bankn>p(« 

bankrupt   committed;    and    all  payments  notice  of  any  act  of  bankruptcy  by  mA 

really  and  btmA  fide  made,  or  which  shall  bankrupt  committed." 
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nipfeB,  upon  an  act  of  lianlcnipley  committed  on  the  6th  November ,  and  the  ^^"t^^^ 

assignees  lyraugfat  tins  action  to  recover  the  value  of  the  goods  thas  pur-  Dsvas 

<*1iiMd  hy  the  defendants.    The  jury  found  a  verdict  for  the  plaintiffs,  da*  Vvnablbw 
mages  9302, 

BompoM^  Seijt.,  moved  for  a  rule  nm  to  reduce  the  damages  to  the  amount 
of  the  sales  which  took  place  suhsequent  to  the  act  of  bankruptcy.  fTard  v- 
Clarke  (a)  was  a  case  like  the  present  in  many  of  its  circumstances,  and  Lord 
Tenterderij  C.  J.,  there  observed,  '*  Where  there  is  an  unknown  act  of  bank- 
ruptcy, and  transactions  have  taken  place  bond  fide  in  the  ordinary  course  of 
dealing,  it  appeared  to  me  unjust  to  vitiate  these  transactions  on  the  ground  of 
a  fact  unknown  to  the  party,  and  I  accordingly  considered,  in  a  decided  case 
where  goods  had  been  bought  in  the  usual  way  in  a  shop,  that  the  transaction 
was  valid.  The  Court  aflerwards  confirmed  that  decision  {Cash  v.  Youngj  2 
B.  &  C.  418).  The  question,  therefore,  seems  to  me  to  be,  not  whether  the 
purchase  by  the  defendants  was  fraudulent,  but  whether  it  was  in  the  ordinary 
course  of  trade  and  dealing.  In  considering  that,  you  may  look  to  the  ante- 
cedent tran8actk>ns  between  the  parties,  although  I  think  that  these  cannot 
be  impeached  in  the  present  action ;  and  from  them  it  appears  that  the  de* 
fendants  have  several  times  bought  from  the  bankrupts  at  very  low  prices." 
In  accordance  with  this  doctrine,  the  mere  sale  of  the  goods  for  less  than  the 
.  full  price,  is  not  of  itself  sufficient  to  invalidate  the  sale,  but  some  fraud  must  ap^ 
pear.  Baxter  v.  Pritchard  (6).  When  men  in  embarrassed  circumstances  sell 
goods  at  a  reduced  price  for  the  purpose  of  obtaining  ready  money,  it  only  raises 
an  impression  in  the  purchaser  s  mind  that  the  seller  is  desirous  of  raising 
money  quickly ;  but  it  does  not  necessarily  follow  that  the  purchaser  must  be 
acquainted  with  the  seller's  intention  of  defrauding  his  creditors,  and  here  the 
defendants  knew  nothing  whatever  about  the  bankrupts.  [Tindal^  C.  J. — 
Suppose  a  purchaser  shuts  his  eyes,  and  is  determined  not  to  know  any  thing 
about  the  real  owner  ?  Here  the  defendants,  by  making  a  little  inquiry, 
could  have  ascertained  to  whom  the  goods  belonged.]  The  name  of  the 
street  where  the  bankrupts  carried  on  their  business  did  not  appear  on  the 
parcels  of  goods  which  were  sold  before  the  act  of  bankruptcy  was  committed. 
And  in  the  same  case  of  fFdrd  v.  Clarke^  it  was  held  that  transactions  which 
occurred  before  the  act  of  bankruptcy,  and  before  the  petitioning  creditor's  debt 
occurred,  could  not  be  impeached.  A  question  also  arises  on  the  construction 
of  sec.  82, 6  G.  4,  c.  16.  The  issue  is  taken  on  the  averment  that  the  payments 
were  not  really  and  bond  fide  made  by  the  defendants  to  the  plaintiffs.  Here 
there  was  no  doubt  but  that  the  payments  were  really  and  bond  fide  made, 
and  that  being  so,  it  is  immaterial  whether  the  sale  was  fraudulent.  The 
word  sale  does  not  appear  in  the  section,  and  seems  to  have  been  studiously 
omitted,  and  it  was  the  Intention  of  the  Legislature  that  the  assignees  should 
not  recover  the  goods,  and  also  retain  the  payments  made  to  the  bankrupts  in 
respect  of  them.  The  former  stat.  46  G.  3,c.  135,  sec.  1,  protects  •*  all  convey- 
ances by,  all  payments  by  and  to,  and  all  contracts  and  other  dealings  and 
transactions  by  and  with,  any  bankrupt,"  bond  fide  made  or  entered  into  more 
than  two  months  before  the  commission. 

TiMDAL,  C.  J. — ^This  motion  only  seeks  to  retain  the  amount  of  the  pur- 
(a)  1  M.  &  Mai.  497.    ^  (A)  1  Ado.  &  EIKb,  436. 


12  TERM  REPORTS  in  titx  COMMON  PLEAS. 

Com,  Pkat.     chases  made  befoie  the  act  of  bankruptcy,  as  it  is  admitted  that  the  aaagneei 
£^s        are  entitled  to  a  verdict  upon  the  transactions  which  occorred  after  the  act  of 
^^^^       bankruptcy.    The  question  which  was  left  to  the  jury  arose  principally  upon 
the  fifih  plea,  upon  which  the  precise  issue  is,  whether  the  paymeots  vere 
really  and  bond  fide  made  by  the  defendants  to  the  bankrupts,  in  manner  and 
form  as  in  the  plea  idleged.     It  is  contended  for  the  defendants,  that  the 
late  Bankrupt  Act  has  altered  the  law  affecting  this  question.     I  thought  at 
the  trial  that  the  words  **  really  and  bond  fide'*  did  not  import  the  same  thing; 
if  it  were  so,  the  words  ^  bon&fide^  woukl  not  have  been  added ;  and  it  seemed 
to  me  that  the  way  was  to  consider  whether  the  payments  were  made  hooestlj 
and  fairly  in  the  course  of  an  honest  transaction,  on  a  bond  fide  eaaincL  I 
told  the  jury  that  this  would  depend  upon  two  points :  first,  whether  the  bank- 
rupts make  these  sales  with  intent  to  defraud  their  creditors,  and  the  jury  found 
Chat  they  did ;  secondly,  I  asked  them  whether  the  defendants  had  the  know- 
ledge, or  the  means  of  knowledge,  of  the  circumstances  within  their  reach,  so 
that  men  of  common  prudence  would  have  made  inquiries.     I  advised  the 
jury  to  look  narrowly  into  the  evidence  upon  this  point,  and  I  lefl  it  to  ibem 
much  in  the  same  way  that  I  should  have  left  the  evidence  in  a  criminal  case. 
The  jury  found  their  verdict  for  the  plaintiffs,  and  I  presume  that  they  sup- 
posed that  enough  had  transpired  to  put  a  prudent  and  honest  man  xxpaa  hb 
guard,  and  I  entirely  concur  in  their  verdict.    The  case  turned  prindpaUj  on 
tiie  evidence  of  the  witness  Kirby^  who  appears  to  have  been  concerned  in  a 
wicked  scheme  to  enable  the  bankrupts  to  make  a  purse;  but  it  did  not 
appear  that  the  defendants  were  acquainted  with  that  fact.  This  witness  stated 
that  he  took  lodgings  and  deposited  goods  belonging  to  the  bankrupts  in  two 
upper  rooms  and  the  kitchen ;  the  goods  were  removed  by  a  stranger  to  ibe 
lodgings  at  an  early  hour  in  the  morning.     He  then  caUed  upon  May,  oae 
of  tbe.defendants^and  told  him  he  had  a  lot  of  goods  to  sell  under  price; 
If (oy  afterwards  came  to  the  lodgings  and  ^preed  to  buy  a  parcel  of  the  good!» 
at  25  per  cent,  under  the  cost  price.    The  witness  informed  Mtaf  that  the 
goods  were  not  his  own.    It  appears  that  the  parcels  were  sent  to  May** 
house  between  seven  and  eight  o'clock  in  the  mording,  when  JTrrfty  was  pavi 
for  them.    A  second  purchase,  under  similar  circumstances,  took  place  a  fe« 
days  afterwards,  which  was  followed  by  other  transactions,  and  some  of  th« 
goods  had  the  wholesale  and  retail  marks  appended  to  them.     Under  these 
circumstances,  I  am  by  no  means  dissatisfied  with  the  finding  of  the  jury. 

Pari^,  J. — I  am  clearly  of  opuiion  that  the  verdict  was  right 

Vaughan,  J. — ^The  first  question  is,  whether  the  bankrupts  intended  lo 
commit  a  fraud  on  their  creditors  ?  It  is  impossible  to  doubt  but  that  sucii 
was  their  intention.  As  to  the  construction  of  the  statute,  I  agree  in  the 
opinion  which  my  Lord  Chief  Justice  has  expressed. 

Rule  refused. 
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Doe,  d.  Thring,  v.  Roe. 


Cm,  Pttnt, 


fyffANNELL  moved  for  judgment  against  the  casual  ejector.    The  notice  25*1?  ditolSt' 

at  the  foot  of  the  declaration  required  the  tenant  to  appear  in  Michael-  directed  the  10- 
mcu  Term  last,  and  judgment  might  have  been  obtained  against  him  in  that  H^ktubSSrm, 
Term.    In  the  Court  of  King^s  Bench  the  rule  is,  that  under  such  circum-  ^i2lttt!?eMia] 
stances  this  motion  may  be  made  in  the  Term  following  the  Term  which  is  ^^!2«AVii. 

ry  Tenn,  th( 
ibrraehfiidi 
ienMoaly. 


Stated  in  the  notice.  2L'''T/.S*  "^ 


TiNDAL,  C.  J. — The  party  may  have  searched  the  office,  to  see  if  judgment 
was  obtained  in  Michaelmas  Term,  and  finding  that  it  was  not,  he  may  sup- 
pose the  proceedings  were  at  an  end.    You  may  take  a  rule  nisi. 

Rule  run  granted  (a). 
(a)  The  nile  is  nmiUr  in  the  Exehequtr.    See  Doe  d.  Urtve  v.  Ree^  1  Gale  15. 

Ex  parte  Stevens. 

n^ALFOURDy  Serjt.,  moved  that  the  officer  of  the  Court  should  receive  ^J^jJj'J^jjJSi^ 
the  certificate  of  an  acknowledgment,  made  by  a  married  woman,  under  woDum  wm  doiy 
Stat.  3  &  4  Wil.  4,  c.  74,  sec.  85.  The  acknowledgment  was  taken  in  1834,  and  iiadT<^norSii 
the  certificate  and  affidavit  of  the  due  taking  were  sent  from  Norfolk  to  Lonr  SS^dthfoeSSfl. 
d<m  to  be  filed ;  but  in  consequence  of  an  informality  in  the  proceedings,  they  S*5,*fiiSd"JSi* 
were  returned  to  the  country,  and  in  the  same  year  the  acknowledgment  was  JJJjJI'JiyifSi 
regularly  taken,  but  through  inadvertence,  the  documents  were  mislaid  in  the  ^^*^|S^^ 
attorney's  office,  and  had  remained  there  until  the  present  time.   The  parties, 
who  were  all  alive,  were  now  desirous  that  the  certificate  and  affidavit  shoukl 
be  filed,  in  pursuance  of  the  statute. 

Per  Curiam,  Under  the  circumstances  which  have  been  stated,  the  certifi- 
cate and  affidavit  may  be  filed. 


Philip  v.  Arden. 


Jm.ZUt 


TJ0DGE8  moved  for  judgment  as  in  case  of  a  nonsuit.    The  plaintiff  had  After  the  defend, 
given  notice  of  trial  for  Hilary  Term,  1836,  but  having  made  default,  the  SS^JSfthe**' 
defendant  moved  for  the  costs  of  the  day  for  not  proceeding  to  trial,  which  JSiSSrSJiot 
were  duly  paid;  but  the  plaintiff  had  not  since  taken  any  further  steps  to  JJJ^^^L^^ 
bring  the  cause  to  trial.     It  now  appeared,  by  affidavit,  that  notice  of  the  ^jJ^^/Jlg^j 
present  motion  had  been  given  to  the  plaintiff's  attornies,  and  that  they  J^^rnotieeortriai, 
stated,  in  reply  to  an  inquiry  whether  they  intended  to  instruct  counsel,  that  gAveUiepbiiiitira 
they  did  not  intend  to  oppose  the  motion,  but  that  the  defendant's  attorney  Slll?h?iJto^ 
might  make  the  rule  absolute.  ^iS^S^^ 

anoMnltsthea^ 

TiNDAL,  C.  J. — Under  these  circumstances,  you  may  take  a  rule  absolute,     tomey  udd  that 

^  ^  be  sboold  not  op- 

Park,  J.,  and  Vauohan,  J.,  concurred.  CSJhSiSIS^ 

mmifltuioet  tKa 

Rule  absolute  (a).       cwxtmatadm^ 

^   '  rale  aSeoliUe  Ibt 

'  Jodgment  Mia 
(a)  See  iUbw/fry  v.  Clwht,  2  Dow.  F.  G.  66.    Wkattt^  v.  /Wftwwf,  1  HodgQt,  71.  cMtof  ammiiat. 
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Doe  d.  Stone  v.  Roe. 

In  moving  for  JD   V.  RICHARDS  moved  for  judgment  against  the  casual  ejector.   Tbe 
thecaaaai^ctor.        '  affidavit  Stated,  in  the  usual  terms,  that  the  deponent  had  served  the 

thetenMUtnpMr  tenants  in  possession  of  the  premises,  iwith  a  true  copy  of  the  declaxation  in 

m£rexpwtJ^  ejectment;  but  instead  of  shewing  that  the  declaration  and  notice;  had  beei 

StiL^StrnuSd  "^^  ^^^^  ^^^  explained  to  them,  it  was  stated  "  that  the  tenants  having  ex- 

d'^'rStionln*  P^ctcd  to  be  scrvcd  with  the  said  proceeding,  expressed  their  knowledge  o( 

ejectment  which  the  intent  and  meaning  of  the  declaration  and  notice." 

was  terved  upon 
them :  Held,  that 

it  waa  unnecet-         TiNDikX,  C.  J. — ^I  think  that  is  Sufficient. 

aary  to  ahew  that  ' 

the  declaration 

^Sd^jy  Rulegranted(a). 

explained. 

(a)  See  Doe  d.  DowHe*  v.  Roe,  1  Har.  &  W.  67I. 

NoRRis  V.  Salomonson. 

whe^at*feeaa    ACTION  on  a  Bill  of  Exchange  by  the  indorsee  against  the  drawer.— Pka, 
met  the  drawer  cf         that  the  defendant  had  received  no  notice  of  the  dishonour  of  the  bill. 

a  MU  at  the  the- 

atcetheereniag  At  the  trial  before  Mr.  Serjeant  Arabin,  at  the  Sheriff^ s  Court  in  London^  t 

dne.andaaked  witncss  was  Called,  who  Stated,  that  on  the  evening  of  the  day  on  which  the 

hlSbMudofthe  ^^  became  due,  he  met  the  defendant  at  the  theatre,  when  he  asked  him  if 

buu^ud^he'i^''  he  had  heard  of  the  dishonour  of  the  bill  ?     He  replied,  that  he  had  receind 

f  ^Intencuid  to^  *  ^^^  ^^^^  ^^^^  ^V^^  *^*  subject  of  the  dlshouour,  and  that  he  should  call  and 

call  and  pay  it.  it  pay  the  bill.  The  witness  could  not  recollect  the  precise  words  which  were  used 

waaAeid  that  the 

defendant  ooaid     by  the  defendant.     The  learned  judge  was  of  opinion  that  this  was  suffidei; 
heVi!^^  notice    proof  of  the  noticc  of  dishonour,  and  a  verdict  was  found  for  the  plaintifL 

of  the  diihonoor 

Gurney  moved  to  set  aside  the  verdict,  and  to  enter  a  nonsuit,  on  i^t 
ground  of  misdirection.  He  submitted,  upon  the  authority  of  Harilfyr^ 
Case  (a),  that  there  was  no  evidence  to  prove  the  notice  of  dishonour. 

TiNDAL,  C.  J. — ^This  comes  within  that  class  of  cases  where  strict  notice  of 
dishonour  is  waived  by  the  defendant's  own  conduct  (6).  I  think  we  ougbi 
not  to  disturb  the  verdict. 

The  other  Judges  concurred. 

Rule  reliised  {b). 

{a)  4  Barn.  Sl  Cress.  339.  (6)  See  Phipttm  v.  Aive^rr,  4  Cowp.  285. 

Power  v.  Horton. 

TheC?Jfrofiued    f^^OMAS  obtained  a  rule  nisi,  calling  upon  the  plaintiff  to  shew  can?* 
Id  grant  a  new  ^)|y  there  should  not  be  a  new  trial.    The  action  was  brought  to  recorrr 

trial  in  the  Slie^  *  . 

rire  Coort,  npon   the  amouut  of  a  builder's  bill,  and  at  the  trial,  before  the  unde r^lieiiff  d 

the  gnrand  that 

ttaa  under-aheiUr 

rafliaed  to  allow  the  defendant*a  attorney  to  croea-examino  lome  of  the  plaintilTa  witaenee.it  appeadng  HuA 

the  cioaa-examinatlon  vaa  unneoe* aary.    StmUe,  that  the  Court  will  not  require  an  ttDder-aherlir  to  make 

■n  afl^it  of  ctatmnftaneea  which  occurred  at  the  trial. 
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Warwick^  a  verdict  waa  found  for  the  plfuntiff,  for  5/.  16«.  6<i.  The  ground 
upon  which  the  rule  was  moved,  was  that  the  under-sheriff  refused  to  allow 
the  defendant's  attorney  to  cross-examine  the  plaintiff's  witnesses. 

Gale  shewed  cause,  upon  an  affidavit  made  by  the  plaintiff's  attorney  and 
one  of  the  witnesses,  which  stated  that  the  under-sheriff  had  refused  to  allow 
the  defendant's  attorney  to  cross-examine  certain  labourers  item  by  item,  as  to 
the  reasonableness  of  the  plaintiff's  charges,  these  witnesses  being  examined 
for  the  mere  purpose  of  proving  that  the  work  had  been  done  ;  the  reason- 
ableness of  the  charges  was  proved  by  surveyors  who  had  been  subjected 
to  cross-examination.  It  also  appeared  that  the  defendant  called  witnesses, 
who  were  examined  as  to  the  unreasonableness  of  the  charges.  The  under- 
sheriff,  upon  an  application  being  made  to  him,  expressed  his  willingness  to 
make  an  affidavit  of  the  facts  which  occurred  at  the  trial,  if  he  should  be  re- 
quired by  the  Court  to  do  sa 

Thoma*  was  heard  in  support  of  the  rule. 

TiNDAL,  C.  J. — No  doubt,  if  the  under-sheriff  misconducted  himself  at  the 
trial,  the  Court  would  interfere,  but  this  is  not  a  case  of  that  description.  It 
seems  that  the  under-sheriff  did  prevent  some  cross-examination,  but  we  must 
allow  him  to  exercise  some  discretion  in  the  management  of  a  cause. 
Here,  it  appears  that  witnesses  were  called  for  the  defendant,  and  the  plaintiff 
nevertheless  obtained  a  verdict    The  rule  must  be  discharged. 

Park,  J. — I  am  of  the  same  opimon.  The  under-sheriff  would  frequently 
be  placed  in  a  disagreeable  situation  if  he  were  required  to  make  an  affidavit 
of  Uie  facts  which  occurred  at  the  trial. 


Com.  Pleat» 

POWBB 
HOftVON. 


Vaughan,  J.,  concurred. 


Rule  discharged. 


Beesley's  Bail. 


ANDREWS^  Serjt.,  opposed  the  bail  upon  the  ground  that  one  of  the  bail 
was  the  drawer  of  the  bill  of  exchange,  the  subject  of  the  action,  defendant 
being  the  acceptor.     He  contended  that  the  plaintiff,  as  indorsee,  already  had 
the  drawer's  security,  he  being  liable  to  be  sued  on  the  bilL 

W.  H.  fTatMorij  in  support  of  the  bail. — ^The  bail  states,  in  his  affidavit,  that 
he  is  worth  the  sum  required,  over  and  above  all  his  just  debts,  which  in^ 
clndes  his  liability  on  this  particular  bill.  There  is  no  principle  upon  which 
to  found  this  objection :  it  diffisrs  from  the  case  of  an  acceptor  becoming  bail 
for  the  drawer,  because  the  acceptor  is  there  primarily  liable  to  pay  the  bill. 

BosANQUBT,  J.,  referred  to  HarrU  v.  Manley  (a),  Mitchell's  bail  (6)« 
BametdaU  v.  Stretton  (c),  and  other  cases  referred  to  in  Arch,  Prac.,  168, 
drd  edition. 

Cur,  adv,  mtlL 


(a)  2  Boi.  ft  Pill.  526. 
(c)  2  Chitty  Rep.  79.  ' 


(6)  I  Chitty  Rep.  287. 


/dikUM. 
In  aa  aetion 
against  the  aooep- 
torofabiUof 
exchange.  It  b  no 
ofaiieetion  to  bail 
that  he  b  the 
drawer  of  the  bUL 
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C6m.  Pfeat, 

Bkssunr^ 
Baix^ 


On  a  .subsequent  day.  Park,  J.,  intimated  that  the  objection  could  oat 
be  suppotted.  .The  case  of  Bamesdcdl  v.  Streiion  (a)  was  deeded  opon  the 
ground  that  jthe  drawer  was  liable,  as  the  drawer  of  another  dishoooored  Ul. 

Bail  admitted  (6). 


fa)  2ChittyBep.79. 


See  also  Jmn^mtrntf  1  Dow.  P.  C.  183.    Crouw.  mokmu,  1  Tyr.  &31. 


Henry  v.  Burbidge. 


In  unimiMit  by 
the  indoTMe 
■gainst  the  draw- 
erofabill.ifthe 
declaration  does 
not  allege  a  pro* 
miie  to  p^.  It  !• 
bad  on  epaidal 


T^EMURRER  to  a  declaration  on  a  bill  of  exchange.    The  deckntioe 
stated,  that  the  defendant  had  been  summoned  to  answer  the  pbiotii 
by  virtue  of  a  writ  issued  on  the  4th  day  of  November^  1836.    For  tbt 
whereas  Che  defendant,  on  the  15th  March^  1836,  made  his  bill  of  eubugv 
in  writing,  and  directed  the  same  to  one  PearsoTty  and  thereby  lequiied 
Pearson  to  pay  to  the  order  of  the  defendant  292.  ISs.  lOd,  four  months  after 
the  date  thereof,  which  period  has  now  elapsed,  and  the  defendtnt  tkn 
indorsed  the  said  bill  to  the  plaintiff;  that  Pearson  did  not  pay  the  said  bill, 
although  the  same  was  presented  to  him  on  the  day  when  it  became  dR, 
whereof  the  defendant  then  had  notice.     And  whereas  also  the  defendant,  n 
the  1st  November  last,  was  indebted  to  the  plaintiff  in  SOL  for  the  price  asd 
value  of  goods  then  sold  and  delivered  by  the  plaintiff  to  the  defendant  aid 
at  his  request,  and  in  301,  for  money  found  to  be  due  from  the  defendant  t6 
the  plaintiff  on  an  account  then  stated  between  them.     And  the  d^endaat 
afterwards,  on  the  day  and  year  last  aforesaid,  in  consideration  of  the  Wd* 
mentioned  premises  respectively,  then  promised  the  plaintiff  to  pay  the  said 
last-mentioned  several  monies  respectively  to  the  plaintiff  on  request  Ye*, 
the  defendant  had  disregarded  his  promises,  and  had  not  paid  any  of  the  si^ 
monies  or  any  part  thereof  respectively,  to  the  damage,  &c. 

Demurrer  to  the  first  count,  which  stated  the  following  causes  of  demnrrer: 
that  it  did  not  appear  by  the  said  first  count  that  the  bill  therein  mentio&ed 
became  due  or  payable  before  the  commencement  of  the  suit ;  and  that  tfaa 
words  **  which  period  has  now  elapsed,"  contained  in  that  count,  have  xds- 
ence  to  the  date  of  the  declaration,  and  not  to  the  issuing  of  the  writ;  al^s 
that  the  said  first  count  contained  no  promise  by  the  defendant  to  pay  (be 
monies  therein  mentioned,  or  any  part  thereof. 

Hliilehurat  for  the  defendant  abandoned  the  first  ground  of  deromm 
upon  the  authority  of  (hoen  v.  Walters  (a).  As  to  the  second  point,  thii  a 
an  action  of  assumpsit,  and  it  is  necessary  to  allege  a  promise  made  by  tbe 
defendant.  [Tindal,  C.  J. — It  lias  been  held,  that  the  sUtement  of  ai 
agreement  between  the  parties  imports  a  promise.]  That  was  decided  is 
Mountford  v.  Norton  (6),  but  there  the  declaration  stated,  **  that  at  tbe  tioc 
of  making  the  promise  and  undertaking  thereinafter  mentioned,"  divers  goods 
were  for  sale,  and  then  an  agreement  was  stated  between  the  partiea*  Skri^ 
V.  Cheeseman  (c)  may  be  relied  on  on  the  other  side.    There  in  an  actwa 


(a)  5  Dow.  P.  C.  324. 

(6)  2  Boa.  &  PulL  N.  R.  62. 


(e)  1  Lord  lUym.  638.    1  Salk.  129. 
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against  the  drawer  of  a  bill,  it  was  objected  in  arrest  of  judgment,  that  it.  was 
not  stated  in  the  declaration  that  the  defendant  promised  to  pay  the  money, 
and  it  was  held  that  it  was  not  necessary  to  lay  an  actual  promise.  That 
would  be  an  authority  in  the  present  case,  if  this  were  an  application  to  arrest 
the  judgment,  but  the  objection  is  now  raised  on  special  demurrer,  and  the 
plaintiff  must  shew  his  declaration  to  be  strictly  regular,  and  an  assumpsit 
must  appear.  The  rule  T.  T.  1  W.  4,  which  gives  the  forms  of  counts  on 
bills  of  exchange,  contains  the  following  directions : — *'  If  the  declaration  con- 
tains one  or  more  counts  against  the  maker  of  a  note,  or  acceptor  of  a  bill  of 
exchange,  it  will  be  proper  to  place  them  first  in  the  declaration ;  and  then  in 
the  general  conclusion  to  say,  promised  to  pay  the  said  last-mentioned  several 
monies  respectively.*'  From  the  framing  of  this  declaration,  it  would  seem 
as  if  this  direction  had  been  improperly  observed  in  the  present  instance :  but 
the  forms  which  are  given  contain  a  promise  to  pay  by  the  maker. 

Martin^  contra. — Nothing  depends  upon  the  forms  given  by  rule  T.  T* 
1  W.  4,  as  they  were  issued  merely  for  the  purpose  of  diminishing  the  pro- 
lixity of  pleadings,  and  were  intended  only  as  illustrations  for  framing  plead- 
ings in  a  more  concise  manner.  Starkey  v.  Cheeseman  (d)  is  directly  in  point. 
In  Bayley  on  Bills  (e),  it  is  said,  that  the  averment  of  a  promise  to  pay  is 
unnecessary,  **  in  an  action  against  either  the  acceptor  of  a  bill  or  the  maker 
of  a  note,  and  it  may  be  doubted  whether  it  is  essential  in  any  other."  In 
JFegetiloffe  v.  Keene  (/),  which  was  an  action  against  an  acceptor,  Fortescucy  J. 
remarks : — ^"  There  is  another  answer  to  the  objection,  and  that  is,  that  the 
plaintiff  needed  not  set  out  any  promise  at  all.  Lowther  ▼.  Conyers,  which 
was  upon  a  promissory  note,  and  they  had  left  out  syper  te  aasumpsit,  and 
yet  it  was  held  well  enough,  for  the  law  raises  a  promise."  It  is  difficult  to 
see  any  reason  on  principle  why  the  rule  should  be  different,  in  an  action 
brought  against  a  drawer.  The  drawing  as  well  as  the  accepting  of  a  bill 
imports  a  promise  to  pay. 

TiNDAL,  C.  J. — ^This  being  an  action  of  assumpsit  against  the  drawer  of  a 
bill  of  exchange,  a  promise  to  pay  ought  in  strictness  to  be  inserted  in  the 
declaration.  Mr.  Jtutice  Bayley  seems  to  have  doubted  whether  it  is  neces- 
sary. Starkey  v.  Cheeseman  (d)  was  decided  after  verdict,  but  it  does  not 
therefore  follow  that  such  an  objection  would  not  have  -  been  fatal  on  special 
demurrer.  If  the  averment  may  be  omitted  in  this  case,  I  do  not  see  why  it 
may  not  be  left  out  in  a  declaration  for  goods  sold  or  money  paid.  In  this 
case  where  the  only  proper  form  of  action  is  in  assumpsit,  the  promise  ought 
to  be  stated. 


Cam^iHeat^ 
Hbnuy 

V, 
BUHBIOOK. 


Park,  J.,  and  Vaughan,  J.,  agreed. 


{d)  1  Salk.  128.    1  Lord  Ray.  538. 
(e)5|-    — 


led.  408. 


Judgment  for  defendant. 
(/)  Strange,  214. 
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The  Skinners*  Company  v.  Jones. 


JiM.a5. 


fnd*B.!utarat^.  ^HIS  was  an  action  on  a  bond  for  400/.,  which  recited,  that  the  master aod 
^""wvirauy^  wardens  of  the  Skinners'  Company  had  advanced  to  one  Jama  BkiUr 

^alntiffs-^^lTnd  ^^  ^°^  ^^  200L  according  to  certain  trusts  reposed  in  them,  the  defendaol 

«!>«  o^Qdition  of  cQpsenting  to  be  surety  for  the  repayment  of  the  same ; — and  the  conditioD 

ih&t^.  should  pay  of  the  Said  bond  was  such,  that  if  the  said  Ja$ne$  Butler^  his  heirs,  execaUm, 

interf  St  of  thtt  or  administrators,  should  well  and  truly  pay,  or  cause  to  be  paid,  nnio  the 

Uie°i7t!SarX  ^^  mastcr  and  wardens,  their  successors,  or  assigns,  on  the  1st  day  of 

thS'yew  i^S-  IfarcA  then  next  ensuing,  the  sum  of  5/.  of  lawful  English  money,  king 

terptt.withtho  the  first  year's  interest  on  the  said  sum  of  200/.,  at  the  rate  of  2/.  lOi.  per 

pnneipal  dam,  un  ^  ' 

th«^  ut  A/arcA,      cent  per  annutn^  and  on  the  1st  day  o(  March.  1834,  the  like  sum  of  51.  of 

1835.   i<  dldnot     ,.,      ,'^  -  ,  ,     .  ,  \  ,     .  •      ^  .,  ,         . 

pNy  the  snt         like  lawful  moucy,  k)eing  the  second  year  s  interest  as  aforesaid,  and  on  tbe 
unui'the  atJth        Ist  day  of  AfarcA,  1835,  the  sum  of  205/.  of  like  lawful  money,  being  the  sud 
sH'Saiii^iy,      principal  sum  of  200/.  with  the  third  year's  interest  as  aforesaid ;  or  in  case 
i^  j^,  iSS^d  ***®  ^^  James  Butler  should,  during  any  part  of  the  said  term  of  three  yean 
o^uined  hit  cer-    duriiig  which  he  was  to  retain  and  hold  the  said  sum  of  200/.  as  aforesaid, 
1833.  ^.not        fall  into  decay  by  riot  or  ill  husbandry,  or  any  dishonest  or  immoral  oondixA, 
nrinrip?>niD?ii    then  if  the  said  Francis  Jones  (the  defendant),  his  heirs,  executors,  or  admi- 
wM^o'ed^'the     nistrators,  should  well  and  truly  pay,  or  cause  to  be  paid,  on  demand,  unto 
pT^i^'Jdhii^rti.   ^^  ^^  master  and  wardens,  their  successors,  or  assigns,  the  foil  aum  of 
H^u  \"hauh7      ^^^*  ^^  interest  for  the  same  afler  the  rate  aforesaid,  from  the  date  of  tht 
bond  WM  for-       abovo  written  obligation,  or  from  the  last  day  up  to  which  the  interest  of 
bankroptcy.  and    the  Said  sum  of  200/.  should  have  been  paid,  as  the  case  should  happen^  (ka 
qtient^pa'^t     the  above  written  obligation  should  be  void,  but  otherwise  should  be  and 
not^ai^elTe di.^  remain  in  full  force  and  virtue.     The  declaration  then  sUted,  thai  aUbou^ 
dbbt  wiSuiiw-     ^e  8"<1  James  BuUer  duly  paid  the  said  two  several  sums  of  5/.  each,  being 
**  ainlttT***       ^^®  ^^^^  ^^^  years'  interest  as  aforesaid,  according  to.  the  said  condition  in  that 
e^utaorA.and    behalf,  to  wit,  on  the  said  1st  day  of  March^  1833,  and  1st  day  o(  Marck, 
wMab^toS^*  1834;  and  although  the  day  in  and  by  the  said  condition  appointed  iat 
payment  of  the  said  sum  of  205/.  elapsed  bug  before  the  commencement  id 
the  suit,  yet  the  said  James  BuUer  did  not  on  the  ^aid  1st  day  of  Marck^ 
1835,  pay  the  said  sum  of  205/.  according  to  the  tenor  and  effect  of  the  said 
condition  in  that  behalf. — ^The  defendant  pleaded  that  Butler  did  not  duly 
pay  the  interest  which  became  due  by  virtue  of  the  said  writing  obligatory 
and  condition  on  the  said  1st  day  of  March,  1833,  according  to  the  form  and 
effect  of  the  said  condition,  but  wholly  neglected  pp  to  do,  and  therain  feikJ 
and  made  default,  whereby  the  said  writing  obligatory  became  forfeited ;  and 
that  after  the  said  writing  obligatory  so  became  forfeited  as  aforesaid,  and 
beft»re  the  commencement  of  the  suit,  to  wit,  on  the  11th  day  of  Ttm^,  1S33, 
the  defendant  became  bankrupt ;  and  that  the  said  debt  in  the  declaratku 
mentioned,  and  thereby  demanded,  became  due  and  was  payable,  and  tbe 
cause  of  action  for  or  in  respect  thereof  accrued  to  tbe  plaintiffs  before  be, 
the  defendant,  so  became  a  bankrupt  as  aforesaid. — Concluding  to  the  countiy. 
The  plaintiffs  joined  issue,  and  by  the  consent  of  the  parties  the  facts  were 
stated  for  the  opinion  of  the  Court  on  the  following 

Case. 
By  bond  of  the  Ist  Marchy  1832,   stated   in  the   declaration,    the   f^ 


action. 
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James  Butler  and  the  defendant  became  jointly  and  severally  bound  to  the  Q»^gfrfc 
|Mntij8s  in  400^  subject  to  the  condition  stated  in  the  foregoing  pleadings.  Ihe  skiiinerk' 
The  sum  of  200/.  therein  mentioned  was  advanced  as  therein  expressed,  to  ^^mpany 
the  said  Jttmei  Butler^  who  paid  the  plaintiffs  the  first  year's  interest,  viz.,  Jonxs. 
5/.  on  the  30^  March^  1833,  and  the  second  year's  interest,  viz.,  5/.  on  the 
bth  Aprils  1834,  but  he  has  not  paid  the  sum  of  205/.  which  was  payable  on  the 
Ist  day  oiMarchy  1885,  according  to  the  said  condition,  or  any  part  thereof. 
The  defendant,  being  a  trader,  committed  an  act  of  bankruptcy  on  the  10th 
•/line,  1833,  and  a  commission  of  bankruptcy  was  duly  awarded  and  issued 
against  him  on  the  11th  Jtt;i^,  1833,  and  he  was  thereon  duly  declared  a 
bankrupt,  and  on  the  24th  of  August^  1833,  a  certificate  of  his  conformity 
was  duly  signed  and  allowed.  After  the  1st  March^  1835,  several  appli- 
cations for  payment  of  the  205/.  were  fruitlessly  made  to  James  Butler,  but 
no  application  was  made  to  the  defendant,  as  his  surety,  for  payment  of  that 
nam  until  the  20th  Jkfay,  183.5,  nor  did  the  defendant  receive  any  notice  from 
the  plaintiff  that  they  should  look  to  him  for  payment  of  either  the  principal 
or  interest  before  the  last-mentioned  day.  The  plaintiffs  never  proved,  or 
claimed,  or  attempted  to  prove  any  debt  whatever  on  the  estate  of  the  defen- 
dant under  the  commission  issued  i^nst  him.  The  question  for  the  opi- 
nion of  the  Court  was,  ^  Whether  the  bankruptcy  and  certificate  of  the 
defendant  bar  the  claim  of  the  plaintiffs  in  the  present  action  T* 

J.  Henderson  for  the  plaintifis.  —  This  is  neither  a  debt  due  from  the 
bankrupt  at  the  time  when  he  became  bankrupt,  nor  a  claim  or  demand  made 
proveable  by  the  6  Geo.  4.  c.l6,  so  as  to  be  discharged  by  the  certificate 
under  the  12Ist  section. 

The  distinction  between  a  debt  due  from  the  bankrupt  whether  payable  at 
the  time  of  the  bankruptcy  or  not,  and  a  collateral  engagement,  as  to  which  it 
was  at  the  time  of  the  bankruptcy  doubtful,  whether  it  would  ever  terminate 
in  a  debt,  has  been  long  established;  Em  parte  Adney  (a),  Adsop  v.  Price  (6). 
It  will  be  contended  that  the  present  case  is  distinguishable,  on  the  ground 
that  the  bond  had  become  forfeited  before  the  bankruptcy.  At  the  time  of  the 
bankruptcy  nothing  was  payable  ;  the  first  instalment  payable  on  the  1st  of 
JlforcA,  1838,  having  been  already  paid,  and  the  other  instalments  not  being 
payable  till  periods  subsequent  to  the  certificate.  Admitting  that  solvit  post 
diem  could  not  have  been  pleaded  to  an  action  brought  at  the  time  of  the 
bankruptcy,  although  all  that  vras  payable  up  to  that  time  had  really  been 
paid,  and  that  the  lapse  of  the  short  time  during  which  the  principal  delayed 
payment  of  the  5/.  payable  on  the  1st  of  March^  1833,  worked  a  forfeiture, 
still  no  capacity  of  proof  on  the  surety's  estate  was  acquired.  The  stat.  of 
8  &9W.3.  c.  11,  S.8,  would  have  prevented  the  plaintiffs  from  recovering 
moi'e  than  1^.  damages,  for  the  breach  which  had  taken  place  in  non-payment 
on  the  very  day,  the  sum  then  payable  having  been  paid ;  and  the  judgment 
could  not  have  been  rendered  available  against  the  surety  as  to  the  sum  now 
elaimed,  unless  and  until  default  was  subsequently  made  by  the  principal 
in  payment  thereof. — If  the  princi/^o/  had  become  bankrupt,  there  could  be  no 
question  as  to  his  discharge.  As  to  him  the  sum  now  claimed  was  then 
debitum  in  presently  solvendum  in  futuro.     But  from  the  surety,  the  amount 

(«)  Cowp.  460.  (6)  I  Doug.  160. 
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Gam.  Pieau     was  not  then  a  debt  nor  even  certain  to  become  one.     What  could  tlie  flm- 
The  SkionenC   tifis  have  proved  on  the  bankrupt  estate  of  the  surety  ?   Not  the  penalty,  for 
Company       ^j^^  ^^  ^^^^^  proveable  (21  Ja.  1 »  c.  19,  s.  9).    Not  the  amount  due  on  the 
Jinm«,        1st  March^  1S33,  for  that  had  been  akeady  paid.     Not  the  future  amounts, 
for  it  depended  on  the  future  will  and  power  of  the  prindpal  to  pay  at  the 
day,  whether  they  ever  would  become  debts  from  the  surety.    If  proveable  it 
all,  they  could  only  be  proveable  as  contingent  debts  under  the  56th  section  of 
the  Bankrupt  Act.     There  are  no  doubt  cases  of  annuity  bonds  where  a  for- 
feiture antecedent  to  the  bankruptcy  has  been  held  to  confer  a  right  of  pnnf,. 
for  there,  as  observed  by  Lord  Mamfiddy  C.  J.,  in  WyUie  v.  WUisu(f), 
"  you  may  have  a  value  set  on  your  annuity  and  come  in  as  a  creditor  under 
the  commission.*'    The  present  is  clearly  not  an  annuity  bond,  though  an  au- 
nual  payment  of  interest  is  provided,  Winter  v.  Moweley  (d).     A  forfeitnre 
has  never  been  held  to  render  proveable  a  claim  incapable  of  valuation.   Ob 
the  contrary,  in  the  case  of  The  Overseers  of  SL  Martin-in-the-PieUs  v. 
Warren  (e),  a  bastardy  bond  having  become  forfeited  before  the  bankruptcy  ot 
the  obligor,  an  action  founded  on  subsequent  breaches  was  held  not  to  be 
barred  by  the  certificate  of  the  bankrupt.     Lord  EUenborough  observed  ib«i 
**  this  was  a  debt  upon  a  contingency,  and  one  too  in  its  nature  wholly  inca- 
pable of  valuation,  and,  therefore,  in  my  opinion,  not  proveable  under  tlw 
commission.     The  case  of  an  annuity  is  an  exception  to  the  general  rule; 
there,  indeed,  the  Courts  have  allowed  the  amount  of  the  contingeat  deU 
to  be  valued  and  assessed ;  but  there  you  may  estimate  the  duration  of  Mk.'* 
So  in  Clements  v.  Langiey  (/),  where,  at  the  time  of  the  bankruptcy,  there 
had  been  a  forfeiture  by  reason  of  the  non-payment  of  certain  interest,  whidi 
was  subsequently  paid,  the  same  distinction  is  recognised,  and  the  judgment 
delivered  by  the  judges  there  fully  explains  and  supports  this  point  of  the 
plaintiff's  case.     Assuming  that  for  the  purposes  of  pleading  the  bond  bad 
become  forfeited,  the  nature  of  the  claim  on  the  surety  remained  uncbaoged, 
and  being  contingent  and  incapable  of  valuation  could  not  be  proved. 

That  the  contingency  was  such  as  could  not  be  valued  seems  clear.  Hov 
could  the  commissioner  calculate  the  chances  whether  Butler^  the  priocipa^i 
might  or  might  not  pay  the  sums  to  become  payable  in  1834  and  1835,  or  mi^t 
sooner  fall  into  decay  and  be  called  on  for  earlier  payment  according  to  tbe 
condition  of  the  bond  ?  An  annuity  has  a  tabular  value.  But  by  what  pro- 
cess could  the  probability  be  measured  in  the  present  case  ?  It  was  impos- 
sible for  the  commissioner  to  value  the  contingency  on  which  the  debt 
depended,  and  if  it  could  not  be  valued  it  could  not  be  proved.  If  anf 
authority  were  wanting,  a  crowd  of  cases  might  be  referred  to»  to  shetf 
that  a  claim  which  at  the  time  of  the  bankruptcy  was  incapable  of  h&a^ 
ascertained  in  amoimt,  is  not  barred  by  certificate,  on  afterwards  beoomii^ 
absolute.  Aiwood  v.  Partridge  (g)^  Boorman  v.  Nash  (A),  VaSop  »• 
Ebers  (0^  Thompson  v.  Thompson  (At).  Where  it  is  incapable  of  valnatiofi  it 
is  incapable  of  proof:  Lancaster  Canal  Co.  v.  Dilworth  (0>  Expcartt  Detii 
reWenlworih  (m),  Ex  parte  Marshall  (n).  Ex  parte  Tindal  was  the  subject 

(c)  1  Doug.  509.  (t)   1  Bam.  &  Adol.  698. 

(<0  2  Bam.  &  Aid.  802.  {k)  2  Bing.  N.C.  168.   1  Hod^s,  22S. 

(r)   1  Barn.  &  Aid.  491.  (/)   Montag.  Rep.27. 

(/)  5  Barn.  &  Adol.  37*2.  (m)  Montag.  Rep.  121  &  297. 

Of)  4  Bing.  209.  ^  (n)   Moutag.  &  Ayiton,  1 18  ft  145. 

(k)  9  Barn.  &  Crea.  145. 
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of  conflicting  judgments  (o),  but  was  finally  decided,  on  the  ground  that  the     Cutn^PUiu, 
contingency  was  capable  of  valuation  (p),  and  that  contingency  was  valued    TheSkianerft* 
by  an  actuary  (g).  Cainj«LDy 

The  same  circumstance,  viz.  the  incapacity  of  valuation,  seems  equally  to         Jomu. 
shew  that  the  amount  could  not  be  proved  under  the  first  part  of  the  56th  sec. 
of  the  Bankrupt  Act,  by  which  the  commissioners  are  required  to  ascertain  the 
value,  and  admit  the  proof — **  Lex  neminem  cogit  ad  impossibilia^*  aud  if  the 
value  could  not  be  ascertained,  the  proof  could  not  he  admitted.     But  it  will 
he  said  that  the  case  is  within  the  second  part  of  the  clause,  and  that  the 
contingency  having  now  happened,  the  creditor  may  now  ^  prove  in  respect 
of  his  debt,  and  receive  dividends  with  the  other  creditors,  not  disturbing 
former  dividends."    It  may  be  doubted  whether  this  second  part  of  the  clause 
applies  to  any  debts,  which  if  the  contingency  had  not  happened,  would  not 
have  been  proveable  under  the  first  part     Where  the  legislature  intended  to 
confer  on  claims  incapable  of  valuation,  at  the  time  of  the  bankruptcy,  the 
capacity  of  l)eing  proved  when  the  contingency  ceased,  it  has  done  so  in 
express  terms,  as  in  the  instances  of  bottomry  and  respondentia  bonds,  and 
policies  of  insurance,  by  the  58rd  sec.     Ex  parte  Grundy  (r)  may  be  cited, 
but  there  the  present  point  was  not,  as  the  case  is  reported,  noticed  in  any 
way,  but  it  certainly  was  not  taken  for  granted  at  the  bar,  but  as  is  under- 
stood from  a  gentleman  engaged  in  the  case,  was  strongly  urged,  and  on 
account  of  its  not  being  decided,  an  appeal  would  have  been  brought,  if  it  had 
been  practicable  in  bankruptcy.     Ex  parte  LewU  (j)  is  very  shortly  reported. 
It  is  there  stated  that  the  reasoning  was  the  same  as  in  Ex  parte  Tindal  (o) 
before  the  Vice-chancellor,  whose  decision  on  this  point  was  overruled  by  the 
Lord-chancellor  on  appeal  (o),  and  not  sustained  on  the  final  hearing  (f).    In 
other  respects  the  decision  in  Ex  parte  Lewu  rests  on  that  of  Ex  parte  Grundy^ 
where  the  point  was  never  noticed  by  the  court.     In  some  cases  in  the  court 
of  review,  opinions  favoring  to  a  certain  degpree  the  proposition,  that  debts  not 
at  the  time  of  the  bankruptcy  capable  of  valuation  are  proveable  when  the 
contingency  happens,  have  been  expressed  by  the  judges.     Their  judgment  in 
the  latest  case  of  the  sort  viz.  Ex  parte  Simpson  (u),  may  be  considered  as 
embodying  their  views  on  this  subject.     Sir  Thoe,  Erskine  observes,  "  My 
opinion  has  always  been,  where  the  contingency  on  which  the  payment  of  a 
debt  depends,  happens  before  the  declaration  of  a  final  dividend,  and  before 
the  bankrupt  has  obtained  his  certificate,  the  creditor  may  and  is  bound,  under 
the  latter  branch  of  the  56th  sect,  to  come  in  and  prove  his  debt  under  the 
commission,    although    at    the    date   of   the    commission    the    debt    was 
incapable  of  valuation."  This,  it  should  be  observed,  is  a  mere  obiter  dictum , 
the  case  being  decided  on  another  point. 

Limited  as  the  proposition  is,  in  the  words  of  the  chief  judge  of  review,  to 
the  case  of  debts  becoming  absolute  before  final  dividend  and  certificate,  it  is 
needless  in  the  present  case  to  question  his  honor's  dictum.  Whether  a 
final  dividend  had  been  declared  before  the  ist  March^  1835,  dues  not  appear 
in  the  special  case.     The  1 09th  section  of  the  Bankrupt  Act  directs  the  decla- 

(e)  Montag.  &  M'Artbur,  415  &  422.  (j)  Moiitag.  M'Atthur,  426. 

ip)  8  Bing.  402.  (/)  8  Bing.  402. 

(?)  MonUg.  &  Bligh,  235.  (v)  Moutag.  &  Ayrton,  563. 
(r)  Montag.  &  M^\rthur,  293. 
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Cm.  Pleat,  ration  of  a  final  dividend  (unless  any  part  of  the  estate  be  ontstaodiDg)  is 
Thtt^bidnnerb'  eighteen  months  after  the  commission.  Here,  when  the  contingency  ceased, 
Com|)any  yj^.  on  the  1st  March,  1835,  more  than  twenty  months  had  elapsed  since  tbe 
JoMjfls.  ^^^*  ^^  dividend  can  absolutely  be  considered  as  final,  except  one  that  pays 
all  the  creditors  in  full.  But  in  the  opinion  of  the  chief  judge  of  baokropiq, 
the  debt,  to  become  capable  of  proof,  must  have  become  absolute  before  cer- 
tificate as  well  as  final  dividend.  Here  the  certificate  was  granted  eighteen 
months  before  the  contingency  ceased.  The  defendant  therefore  must  go 
a  great  deal  further  tban  this  opinion  of  his  honor  does.  He  must  coatend 
that  a  debt,  incapahle  of  proof,  by  reason  of  its  contingent  nature,  till  long  after 
certificate,  is,  whensoever  the  contingency  may  cease,  proveable  so  as  to  be 
barred  by  the  certificate.  In  the  present  case  eighteen  months  had, elapsed; 
suppose  eighteen  years  had  passed  away,  is  the  creditor  idio  at  the  end  of 
that  time  claims  a  debt  whicli  he  never  could  claim  before,  to  be  told  to  look 
for  payment  to  a  fund  which  is  already  paid  away  to  others,  and  in  whidi 
while  it  existed  he  could  not  participate  ?  Is  he  then  to  be  invited,  in  the 
language  of  the  clause,  to  **  prove  his  debt,  not  disturbing  former  dividends?' 
Such  a  conclusion  would  be  inconsistent  with  the  spirit  of  the  Bankrupt  Act, 
which  plainly  contemplates  the  right  of  the  creditors  to  share  in  the  bankrupts 
estate,  and  the  right  of  the  bankrupt  to  exemption  from  future  liability,  as 
correlative ;  and  there  is  nothing  in  the  letter  of  the  act  to  constrain  the  Coort 
to  adopt  such  a  construction. 

Finhj  contra, — ^The  only  question  is  whether  there  was  a  debt  due  from  the 
defendant  to  the  plaintiffs  at  the  time  of  the  bankruptcy.  If  there  was,  the 
defendant  is  clearly  entitled  to  the  judgment  of  the  Court,  because  it  ought 
to  have  been  proved  against  the  estate,  and  that  not  being  done,  the  defend- 
ant's certificate  is  a  bar  to  the  action.  The  bond  became  absolutely  forfeited 
on  the  1st  March,  1833,  when  default  was  made  in  the  payment  of  the  inte- 
rest then  due,  according  to  the  condition.  The  defendant  became  banknipt 
in  JuTie,  1833,  and  obtained  his  certificate  in  the  August  following^.  Now  the 
payment  of  the  interest  on  the  30th  March  was  not  equivalent  to  payment 
on  the  day  required.  At  common  law  payment  of  the  principal  and  interest 
afler  the  day  mentioned  in  the  condition  was  no  discharge,  and  stat.  4  Anne, 
c.  16,  sec.  12,  therefore  enacted,  that  if  the  obligor  had,  before  action  brought 
paid  to  the  obligee  the  principal  and  interest  due  by  the  condition  of  the 
bond,  though  such  payment  was  not  made  strictly  according  to  the  condition, 
}et  it  should  nevertheless  be  pleaded  in  bar  of  the  action.  But  this  bond  is 
not  within  the  protection  afforded  by  that  statute,  but  it  falls  rather  within 
the  provision  of  8  &  9  W.3,  c.  11  ;  and  in  Murray  v.  the  Earl  of  Stair  (r), 
Halroyd,  J.  said,  "  It  is  perfectly  clear,  that  if  this  bond  be  within  the  4  &  5 
Anne,  c.  16,  it  is  not  within  the  statute  of  8  &  9  W.  3,  c.  ll,**  which  opinioa 
was  recognized  by  Tindal^  C.  J.  in  Smith  v.  Bond  (w?). 

If  it  were  necessary  to  discuss  the  cases  which  have  been  decided  on  the 
56th  sec.  of  6  Geo.  4,  c.  16,  the  defendant  would  rely  on  Ex  parte  Wtnckester 
(x),  Perkins  v.  Kempland  (y),  Ex  parte  Tindal  (z),  Ex  parte  Lewis  (a). 
Thompson  v.  Thompson  (6). 


(v)  2  B.  &  Grett.  93.  {z)  8  Bin);.  402. 

(it)  10  Bing.  132.  (a)  1  MoDt.  &  M'Arthur,  426. 

I  Atkyns,  116.  (6)  2  Deacon  &  Chitty,  126. 

2W.  Black.  HOG.  ^ 
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/.  Htn&enon  in  reply. — The  forfeiture  of  the  bond  worked  no  change  in     ^^*««'  ^^^^^ 
the  nature  of  the  debt,  fot  the  purposes  of  proc^.     At  the  time  of  the  bank*    The  Skiouert' 
rnptcj,  the  non-payment  until  some  days  af)er  the  1st  March,  1833,  of  the      <^<'™I»Dy 
5/.  then  payable,  might  have  sustained  a  judgment,  but  under  that  judgment        Jom^ 
payment  could  not  have  been  enforced  as  to  the  sum  now  in  question  against 
the  surety,  unless  and  until  default  was  subsequently  made  by  Butler  ;  and  his 
assignees  were  not  in  a  worse  situation  than  himself.     No  action  was  in  fact 
commenced ;  but  even  if  a  judgment  had  been  obtained  against  the  surety, 
the  only  consequence  would  have  been  that  he  would  have  become  a  surety 
on  record,  instead  of  a  surety  by  specialty.     The  debt  still  remained  as  con- 
tingent as  ever ;  the  judgment  left  it  still  as  uncertain  as  it  was  on  the  bond, 
whether  Butler  would  pay  the  future  sums  at  the  day ;  in  which  event,  the 
defendant  never  would  have  been  liable  on  the  judgment  in  that  respect.     If 
the  technical  circumstance  of  the  forfeiture  of  the  bond  makes  no  difference, 
then  the  principles  recognized  and  established  in  Thomp9(m  v.  Thompson  (c), 
govern  the  present  case.    There,  as  here,  the  contingency  was  incapable  of 
valuation  at  the  time  of  the  bankruptcy. 

To  adopt  the  conclusions  urged  for  the  defendant  must  in  oneway  or  other 
lead  to  manifest  injustice  and  inconvenience.  If,  on  the  bankruptcy,  the  pbin- 
tifis  were  admitted  to  proof  of  the  sum  now  claimed,  making  only  a  rebate  of 
interest,  then  the  creditors  of  the  surety  would  be  deprived  pro  tanto  of  pay- 
ment, in  favor  of  those  who  were  not,  and  might  never  become  creditors.  If 
a  claim  might  have  been  made,  and  the  dividend  postponed  till  the  contingency 
ceased,  then  the  creditors  would  be  delayed  till  it  was  ascertained  whether 
Butler  could  or  should  pay  at  the  days  appointed,  or  fall  into  decay,  and  be 
sooner  called  on  for  payment,  or  be  discharged  by  the  obligees,  by  giving  time 
or  otherwise.  If  the  debt  is  held  proveable  under  the  second  branch  of  the 
56th  sec.  then  the  plaintifis  are  deprived  of  their  remedy  against  the  surety, 
without  having  the  opportunity  of  that  participation  in  the  estate  of  the  bank- 
rupt, which  is  the  condition  and  price  of  the  discharge  of  the  bankrupt. 

TiNDAL,  C.  J. — ^The  question  in  this  case  is,  whether  this  debt  was  prove* 
able  against  the  estate  of  the  defendant  at  the  time  of  his  becoming  bankrupt. 
It  is  not  necessary  to  consider  the  various  cases  which  have  been  decided 
upon  the  56th  sec  of  6  Geo.  4,  c.  16;  for,  upon  the  best  consideration  which  I 
can  give  to  this  case,  I  think  that  in  point  of  law  the  bond  had  become  for- 
feited before  the  bankruptcy,  and  that  the  debt  might  have  been  proved  under 
the  commission.  The  two  obligors  are  jointly  and  severally  bound,  as  if 
separate  bonds  had  been  given  :  the  condition  is,  that  if  Butler  should  pay 
the  first  year's  interest  on  the  1  st  March^  1833,  and  the  second  yearns  interest 
on  the  1st  March,  1834,  and  the  third  year's  interest  together  with  the  prin- 
cipal sum,  on  the  Ist  March,  1835,  then  the  obligation  should  be  void  ;  but 
otherwise  should  remain  in  full  force  and  virtue.  It  is  stated  in  the  case  that 
on  the  1st  of  March,  1833,  Butler  made  default  in  payment  of  the  interest, 
and,  in  a  court  of  law,  the  bond  thereupon  became  forfeited.  If  things  had 
remained  in  this  state  until  the  1 1th  of  June  following,  the  date  of  the  bank- 
ruptcy, it  could  not  have  been  contended  that  the  bond  had  not  become  for- 

(c)  2  Bing.  N.  C.  168.    1  Hodges,  225. 
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Com,  Pleat,  feited.  But  it  is  contended  for  the  plaintiffs,  that  in  oonseqnenoe  of  the  first 
The^kimiers'  year's  interest  having  been  paid  and  accepted  on  the  SOthof  Afarc^  1833,  the 
Company  \t^  effect  of  the  default  was  thereby  waived.  I  know  of  no  principle  of 
Jqnbs..  1^^  ^  support  that  proposition.  The  very  circumstance  of  the  pwasing  of  the 
Stat  4  &  5  Anne,  c.  16,  shews  that  a  plea  of  solvit  post  diem  would  be  insuf- 
ficient, and  in  Com.  Dig,  tit.  **  Accord  "  (A.  2),  it  is  said,  **  So  accord  is  no 
plea  where  a  certain  duty  accrues  by  the  deed  merely :  for  a  deed  ou^ht  to  be 
avoided  by  a  matter  of  as  high  a  nature.  As  in  debt  upon  a  bill  or  bond  to  pay 
money,''  citing  6  Co.  44  a.  But  the  statute  is  only  aj^licable  when  the 
principal  and  interest  are  paid  together,  and  therefore  this  bond  was  void  as 
against  the  obligors,  because  the  event  provided  for  did  not  take  place.  I 
am  not  prepared  to  say  that  a  court  of  equity  would  not  have  interfered  to 
prevent  the  party  from  proving  the  debt ;  I  neither  affirm  it  nor  deny  it.  All 
that  we  are  called  upon  to  say  is,  that  the  legal  construction  of  this  amditiaD 
is,  that  the  bond  became  forfeited,  and  the  penalty  became  the  debt  which 
was  due,  although  only  the  money  actually  lent,  minus  the  interest  which  was 
not  due,  would  have  been  the  amount  proved  against  the  estate.  I  am  there- 
fore of  opinion  that  the  debt  being  proveable,  and  it  not  having  been  proved, 
the  certiticate  is  a  bar  to  this  action,  and  our  judgment  must  be  for  the 
defendant. 

Park,  J. — I  am  of  the  same  opinion.  The  case  has  been  very  ably  argaed, 
and  at  first  I  was  inclined  to  think  that  this  was  a  contingent  debt.  It  is 
admitted  that  the  bond  was  forfeited  in  March,  1833,  and  if  at  that  time  pro- 
ceedings had  been  taken  against  the  surety,  the  amount  could  have  been 
recovered.  What  the  Court  of  Chancery  would  have  done  I  cannot  say,  but 
I  think  the  bond  being  forfeited,  the  debt  ought  to  have  been  proved  under 
the  commission,  subject  probably  to  a  rebate  of  the  interest  which  nas  not 
then  due. 

Vauohan,  J. — Upon  looking  attentively  at  this  case,  I  feel  no  difBcolfy  in 
deciding  it  in  favor  of  the  defendant.  The  121st  sec.  of  the  6  Geo.  4,  c.  16, 
directs  that  every  bankrupt  who  shall  have  duly  surrendered  and  in  all  things 
conformed  himself  to  the  laws  in  force  concerning  bankrupts,  shall  be  dis- 
charged from  all  debts  due  by  him  when  he  became  bankrupt,  and  from  all 
clfums  and  demands  thereby  made  proveable  under  the  commission.  That 
being  so,  the  question  is,  whether  this  debt  was  proveable  under  the  commis- 
sion? The  bond  makes  the  first  year's  interest  payable  on  the  1st  JlfarcA» 
1 833 :  default  was  made  in  that  payment,  as  it  was  not  paid  until  the  30th 
March y  and  the  defendant  became  bankrupt  on  the  11th  Tune  following. 
Under  these  circumstances,  it  cannot  be  successfully  contended  that  the 
dtffault  could  be  purged  by  a  subsequent  payment  of  the  interest,  and  I  am 
cf  opinion  that  this  debt  was  proveable  under  the  commission. 

Judgment  for  the  defendant. 
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Com,  Pteas. 

Doe,  d.  Thomas;  v.  Watkins.  j^rRi. 

^JECTMENT.— At  the  trial  uf  the  cause  at  the  last  assizes  at  Car-  when  an  attor- 

nan>on^  the  lessor  of  the  plaintifi;   after  having  g^ven   the  defendant  Myb^n^g"to 

notice  to  produce  a  deed,  which  he  failed  to  do,  produced  an  abstract  which  5ilt*^J^',J^2;, 

contained  a  recital  of  the  deed,   as  secondary  evidence   of  its  contents:  «xBmiii0dthetiii« 

,„____,_  ,         ,       ,      ,  .       ,    ,        ofonewhode- 

and  called  Mr.  Churchy  an  attorney,  to  prove  that  he  had  examined  the  lindtobornnr 


abstract  with  the  original  deed.     The  circumstances  under  which  the  wit-  Kap.  itwa« 
iKss  bad  seen  these  documents  were  these :  One  Williams  had  mortgaged  nUtira^ofilncRw 
the  premises,  sought  to  be  recovered,  to  the  defendant ;  and  fFilliam$  being  2253? «ld°* 
desirous  of  paying  off  the  mortgage   debt,  his   wife  applied  to  Churchy  Aat  the  oommn- 
and  inquired  whether  he  could  effect  a  transfer  of  the  mortgage.     Church  Tiiegod.  aithougb 
mentioned  the  name  of  one  of  his  clients,  who  had  money  to  invest,  but  he  lent.  an?the* 
requested  to  see  an  abstract  of  the  title  to  the  premises.  fFillianu  accordingly  ^t^^fo?* 
obtained  an  abstract  from  Jones^  his  own  attorney,  and  Church  examined  it  «J{^t«»»«*'»« 
with  the  title-deeds,  which  were  in  the  defendant's  possession.     He  then 
discovered  a  defect  in  fFiUiamt't  title,  and  thereupon  declined  to  proceed 
further  in  the  business,  and  no  money  was  advanced.     Church  did  not  make 
iny  demand  upon  WiUianii  for  his  trouble  in  examining  the  deeds,  &c.    The 
lessor  of  the  plaintiff  in  this  action  relied  upon  the  defect  in  the  defendant's 
Me^  which  was  thus  discovered  by  Church. 

The  counsel  for  the  defendant  objected  that  the  witness  having  been  em- 
)Iojed  by  fVilliams^  as  an  attorney,  the  communications  between  them  were 
privileged.  The  learned  judge  received  the  evidence,  but  reserved  the  point. 
^  verdict  was  found  for  the  defendant,  and  a  rule  nisi  for  a  new  trial  was 
ibtained,  by  the  lessor  of  the  plaintiff,  upon  another  question  of  law  which 
>ad  been  reserved. 

ChiUon  shewed  cause. — This  was  clearly  a  confidential  communication, 
od  ought  not  to  have  been  disclosed.  In  Turquand  v.  Knight  (a),  decided 
1st  Michadnuu  Term  in  the  Exchequer^  it  was  held  that  if  the  oommunica- 
on  made,  related  to  a  circumstance  so  connected  with  the  witness's  employ- 
lent  as  an  attorney,  as  that  the  character  formed  the  ground  of  the  communi- 
ttion,  it  was  privileged  from  disclosure.  Here  the  relationship  of  attorney 
^  client  existed.  In  Doe,  d.  Shellard,  v.  Harris  (fi),  Parke^  J.,  said,  **  I  am 
^  opinion  that  the  privilegre  implies  to  all  cases  where  the  client  applies 
^  the  attorney  in  a  professional  capacity."  And  in  a  late  decision  in  this 
oart,  Taylor  v.  Blacklow  (c),  the  cases  upon  this  subject  were  considered. 
here  tlie  defendant  was  employed  to  raise  money  for  the  plaintiff,  and  he 
sclosed  certain  defects  in  the  plaintiff's  title,  by  which  he  sustained  damage, 
tdit  was  held  that  an  action  would  lie  against  the  attorney ;  and  Vaughan^J.^ 
served,  **  I  think  that  the  contents  of  these  deeds  were  a  privileged  com- 
unication,  which  the  defendant  could  not  have  been  compelled  to  disclose. 
)e  law  has  been  laid  down  too  narrowly  on  that  head  by  the  counsel  for  the 
lendant ;"  and  Tindal^  C.  J.,  intimated  that  he  was  of  the  same  opinion 
I  that  point. 

J.  Erans  and  E.  V,  fVilliamSy  contra. — Taylor  v.  Blacklow  (c)  is  distin- 

^<i)  Siuce  leporteil,  2  Mm  &  Wei  98.  (c)  3  Bing.  N.  C.  235. 

»  5  Car.  &  P.  593. 
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Com,  Pieat.     guishable,  because  there  the  client  snstained  special  damage,  and  the  rehlioo* 
BoE^i^SumAM,  ^pof  attorney  and  client  existed :  but  that  is  not  so  in  the  present  case.  The 
^*  witness  was  attorney  to  the  lender  of  the  money,  and  Jones,  who  fornisbed 

the  abstract,  was  ^t7/iam«'«  attorney.  And  the  decision  in  that  case  goes  to 
this  extent,  that  if  the  defendant  had  been  a  scrivener,  he  would  hanbeea 
liable  to  be  sued.  The  real  question  is,  whether  this  case  oomes  within  the 
dry  rule  of  law  which  has  been  established,  as  to  communications  made  to 
attorneys  by  their  clients.  It  does  not  depend  upon  whether  or  not  thea  hu 
been  a  breach  of  confidence,  and  the  term,  *'  confidential"  communicatiomis 
incorrect,  because  confessions  made  to  clergymen,  or  others  who  are  not  of  the 
legal  profession,  may  be  disclosed.  Lord  Tenterden^  C.  J .,  was  of  opinioD  that 
the  privilege  was  limited  to  communications  which  related  to  a  suit  which  had 
been  or  was  about  to  commence  (d),  although  in  Greenaugh  v.  GtMl((\ 
Lord  Brougham  was  of  opinion  that  the  privilege  was  not  so  restricted,  h 
SugdeUj  Vend,  fy  Pur.  (/),  it  is  said  that  the  privilege  does  not  eiteodto 
communications  firom  collateral  quarters,  although  made  to  the  attorney  io 
consequence  of  his  character  of  attorney ;  Spenceley  v.  SchuUnbur§h  (^) 
So  here  the  application  came  from  a  collateral  quarter,  and  the  scnitiov  of 
the  title  by  the  attorney  was  in  his  character  of  attorney  to  his  client,  ito 
had  instructed  him  to  lend  the  money  on  security. 

TiNnAL,  C.  J. — ^The  question  in  this  case  is,  whether  CtorcA  was  speakioi 
of  a  transaction  in  which  he  was  engaged  as  an  attorney.  It  appears  thai  be 
had  various  sums  of  money  to  lend,  belonging  to  his  clients,  and  that  be 
was  applied  to  by  Mrs.  WiUianu  for  a  loan  of  money,  to  enable  her  husbaol 
to  pay  off  a  mortgage.  Now  I  cannot  perceive  how  it  can  less  be  said  that 
she  consulted  him  as  attorney,  because  he  held  the  money  as  the  attorKf 
of  other  persons.  It  appears  that  Church  desired  to  be  furnished  with  aa 
abstract,  which  was  accordingly  sent  to  him.  This  was  the  emplojmeat  d 
one  attorney  by  the  borrower  and  lender,  which  f s  by  no  means  an  oni&^il 
occurrence,  and  I  think  the  attorney  ought  not  to  be  allowed  to  disclose  iDfor 
mation  which  is  thus  obtained.  Suppose  the  transaction  had  been  compieted; 
A  bill  of  costs  would  have  been  made  out  by  the  attorney  against  fFiiHoM 
He  would  have  charged  for  inspecting  the  deeds  and  perusing  the  abstract 
and  probably  would  also  charge  the  usual  procuration-fee.  If  this  had  or 
curred,  could  it  be  said  that  the  relation  of  attorney  and  client  did  not  euA 
between  these  parties  ?  If  only  one  attorney  is  employed  between  a  mortga^^tf 
and  mortgagee,  it  would  be  a  great  evil  if  the  attorney  were  allowed  tt 
disclose  any  defects  which  he  might  have  discovered  in  the  title  of  the  okmI- 
gagor.  This  case  seems  to  me  to  be  within  the  principle  laid  down,  at  least 
in  later  times,  and  I  think  this  evidence  ought  not  to  have  been  received;  ^^ 
the  case  must  go  down  for  a  new  trial. 

Park,  J.-— This  case  is  like  Tayhr  v.  BiacMow  (&).     Reference  is  then 
made  to  a  passage  in  Com,  Dig.  (i),  which  is  exactly  in  point.    It  ^ 
been  contended  that  Church  was  attorney  for  the  lender  of  the  money,  I 
that  point  is  met  in  my  Lord  Chief- Justice's  judgment,  in  Taylor  x^Biant 

(i)  fVadtworih  ▼.  Hanikaw,  2  Bred.  &  (>}  7  East,  357. 

Bing.  5.  dark  v.  C/ark,  2  Moody  &  Mai.,  3.  (A)  3  Biog.  N.  C,  235. 

(e)    I  Mylne  &  Keene,  93.  («)  Com.  Dig,     Tit  Action  os  the  c4 

(/)  2  Vend.  &  Purch.  299.  9th  edit.  A.  5. 
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Vaughan,  J. — I  am  of  the  same  opinion.     The  question  i9»  whether  the     Com,  i¥raf. 
relation  of  attorney  and  client  existed,  and  I  cannot  understand  the  evidence   DQB,^!^^iiA8, 
except  by  supposingf  that  it  did  exist.     Nobody  can  doubt  but  that  the  at- 
torney was  professionally  consulted  for  the  purpose  of  raising  a  loan  of 
money. 

Rule  absolute  for  a  new  trial,  upon  terms  agreed  upon. 

Richards  and  Wife,  Executrix  of  Peggy  Manley,  de- 
ceased^ V.  Browne,  Executor  of  Dennis  Withers 
Wade,  deceased,  who  was  Executrix  of  William  Barry 
Wade,  deceased. 

'pUE  plaintiffs  declared  on  a  promissory  note,  bearing  date  the  12th  of  TheattomeTof 

Apnl,  1816,  by  which  mUiam  Barry  Wade,  deceased,  promised  to  pay  cSSmonadt! 

Peggy  Manley^  deceased,  lOOA,  with  lawful  interest  for  the  same.     Also  on  SJSS^JSJJSaiLt. 

an  account  stated,  between  Peggy  Manley,  deceased,  and  Dennis  Withers  SL*^***\uri?' 

fFiadCy  as  executrix  of  fFilliam  Barry  fFade.   The  defendant  pleaded.  First,  stated  that  the 

That  at  the  time  of  the  commencement  of  the  suit,  and  ever  sin^e,  he  had  cUim  the  debt 

had  no  goods  or  chattels  of  fFiUiam  Barry  fVade^  deceased,  at  the  time  of  ^tSz^.  bDuiuuh^ 

his  death  in  the  hands  of  the  defendant,  as  executor  as  aforesaid,  or  otherwise  hn  hTdMduiiy. 

to  be  administered.    And  also  that  at  the  time  of  the  commencement  of  the  suit,  ^  jiftei^^'iS!! 

and  ever  since,  he  had  had  no  goods  or  chattels  of  the  said  Dennis  Withers  Wade^  time  to  time. 

deceased,  at  the  time  of  her  death,  in  the  hands  of  the  defendant,  as  executor  afterward* died Id- 

as  aforesaid,  to  be  administered.     Secondly,  No  etfeots  of  the  said  William  t^uTt^rthillS? 

Barry  Wade,    Thirdly,  Payments  of  several  specialty  debts  due  from  Dennis  urlKi'hwiur 

Withers  Wade,  and  an  allegation  of  others  outstanding.    Lastly,  Full  ad-  ^yM«««u- 

ministration  of  all  the  efifects  of  Dennis  WiUkers  Wade^  deceased.    The  plain-  ^  teetator  be- 

*  queathed  certain 

tiffs  replied  to  the  first  and  last  pleas,  that  at  the  commencement  of  the  suit  guods to  hu  exe- 

the  defendant  had  in  his  hands  etfects  of  William  Barry  Wade^  deceased,  at  w^th  remainder  to 

the  time  of  his  death,  to  be  administered.  The^exMuM^ 

At  the  trial  before  Bolland,  B.,  at  the  last  Taunton  assizes,  the  following  SSinJhJfw!. 

facts  were  proved  or  admitted.     The  plaintiff's  wife  was  executrix  of  Peggy  SJiJ^ir**" 

Manley,  deceased.     The  plaintiffs  sued,  on  a  promissory  note,  for  1002i,  tor  permitted  b. 

g^'ven  by  William  Barry  Wade  to  Peggy  Manley  in  1816,  the  interest  on  The  executor  of 

which  had  been  regularly  paid  by  William  Barry  Wade  during  his  life,  and  (wli^duld  inaoi- 

by  Dennis  Withers  Wade  After  his  death,  up  to  the  year  1831.     WiUiam  XwISssued 

Barry  ^'arfcdied  in  1825,  bequeathing  to  Miss  Dmnis  Withers  Wade,  his  Sj,;  ^  te.'S;^,, 

executrix,  his  household  furniture,  for  her  life,  and  after  her  death,  bequeath-  ^^°^^ 

ins:  it  to  Miss  Sarah  Chappie.    Dennis  Winters  Wade  died  in  1832,  leaving  goods,  which  the 

J   f     J      *  u  ^  execatrixhad 

defendant  her  executor.  neglected  to  dia- 

In  July,  1S31,  James  Waldrtm,  the  plaintiffs'  then  attorney,  wrote  to  the  Sj^Td'Sfb^* 
defendant  and  his  brother,  on  the  subject  of  this  promissory  note,  aa  follows:    S^'L^'her  uS?*" 

tim**,  and  that  her 
executor  ought  to 

"  Richards  and  Wade.  STJJeb^JaSSg 

•*  Gentlemen,  **  Wiveliscombe,  16th  July,  1831.       thegoode. 

*'  As  I  am  apprehensive  we  have  in  some  measure  misunderstood  my 
clients' demand,  I  write  you  by  return  of  post.      My  clients  do  not  claim 


Brownb. 
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Com.  PUut,     'roni  Miss   Wade  payment  of  this  money  as  executni  or  administnlnt  ot 
RiculRiit       ^'  ^'  Wade^  Esq.,  but  they  claim  from  Miss  Wade  individoalty,  Min  WaAt 
9,  having^  become  liable,  from  payment  of  interest  from  time  to  time,  of  this 

debt.  ••  Yours,  &c., 

''Janui  Waldron." 

Waldron  was  not  called  as  a  witness,  and  there  was  no  evidence  of  his 
authority  to  write  the  letter,  except  that  he  at  that  time  acted  as  pbinttfTs' 
attorney.  The  letter  was  not  stamped,  nor  was  there  any  evidence  of  pay- 
ment made  in  consequence  thereof.  The  plaintiffs  had  previously,  in  Ife^, 
1831,  given  the  defendant  and  his  partner,  who  were  the  attorneys  of  Miss 
Wade,  the  following  receipt  for  one  year's  interest  of  the  sum  daimed  in  this 
action : 

•' 1881,  iJfoy  24. 
'*  Received  of  Messrs.  JR.  and  Jf.  Browne^  by  payment  of  Mr.  Janet 
WaldroHf  the  sum  of  five  pounds,  being  for  one  year's  interest  of  one  hundrai 
pounds,  due  from  Miss  Dennis  Withers  Wade  to  us  on  the  12th  of  Jprit 
last  *'  WiUiam  Richards, 

"  ^^ggy  Richardi."* 

Upon  the  death  of  Mr.  Wade^  Miss  Wade  took  possession  of  the  furniture  be- 
queathed to  her  for  life,  and  upon  her  death,  Miss  Sarah  Chappie^  wiik  the 
consent  of  the  defendant^  took  possession  of  the  same  furniture^  which 
had  been  bequeathed  to  her  by  the  will  of  William  Barry  Wade.  Tbe 
plaintifis  proved  that  the  furniture  was  then  in  the  hands  of  Miss  Sarah 
Chappie^  and  that  it  was  worth  200^.  A  verdict  was  thereupon  found  for  tbt 
plaintiffs,  subject  to  the  opinion  of  the  Court  on  a  special  case,  statiog  \i^ 
above-mentioned  facts.  The  question  for  the  opinion  of  the  Court  V3&, 
whether,  under  the  foregoing  circumstances,  the  defendant  was  liable  to  [»y 
the  promissory  note  on  which  the  plaintifis  sued. 

Bercy  for  the  plaintiff  (/2.  Bayly,  jun.,  was  with  him).— It  is  ckw  to 
the  maker  of  the  note  was  liable  upon  it,  and  that  he  left  assets  suffident  t« 
pay  it  If  an  executor  assents  to  a  specific  legacy,  and  there  is  uldmstei; 
a  deficiency  of  assets  to  pay  the  testator's  debts,  the  executor  is  liable,  arid 
that  although  the  deficiency  should  be  occasioned  by  subsequent  events,  whk^ 
he  had  no  reason  to  anticipate.  Williatns^s  Law  of  Executors^  page  ^ 
Here  the  defendant  assented  to  the  legacy  received  by  Miss  ChappU^  vsA 
neglected  to  discharge  the  debt  due  from  the  testator.  It  will  be  contended 
ths^  the  letter  written  by  Mr.  Waldron  discharged  Miss  Wade  altogether^ 
executrix,  and  made  her  liable  only  in  her  individual  capacity;  but  if  a^ 
action  had  been  brought  against  her  in  her  life-time  as  executrix,  the  Icit^ 
would  have  afforded  her  no  defence,  and  the  defendant,  as  her  representatrrc 
cannot  be  in  a  better  situation.  The  letter  is  objectionable  upon  seven 
grounds.  First,  It  does  not  show  any  consideration.  Secondly,  There  is  » 
memorandum  in  writing  to  satisfy  the  Statute  of  Frauds.  Thirdly,  The  \ent 
only  contained  a  proposition,  and  it  does  not  appear  whether  it  vras  afk: 
wards  acted  upon,  or  whether  the  terms  of  it  were  acceded  to;  and  Fourthii 
If  it  be  taken  to  be  evidence  to  show  a  new  contract  substituted  for  the  ot 
one,  then  it  required  a  stamp.     Nor  is  there  any  plea  to  meet  tbe  Ccqi 
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in  the  declaration  on  an  account  stated  with  Miss  Wade  as  executrix,  so  that 
that  there  is  an  admission  on  the  record  that  she  was  liable  as  executrix. 

Another  objection  is,  that  under  the  plea  of  plene  admini$travit  the  de- 
fendant could  not  prove  that  he  had  assented  to  the  legacy  to  Miss  Chappie 
without  notice  of  an  undischarged  debt.  That  plea  only  puts  in  issue  such 
payments  as  are  made  in  the  due  coarse  of  administration ;  and  if  a  debt  of 
an  inferior  nature  is  paid  before  notice  of  the  existence  of  a  debt  of  a  higher 
nature,  it  must  be  pleaded  specially ;  and  the  same  principle  would  be  f^ppli- 
cable  in  this  case.  In  Davis  v.  Blackwell  (a),  it  was  held  that  if  an  executor 
paid  legacies  six  months  after  probate,  he  could  not  plead  such  payment  in 
discharge  of  an  action  on  a  covenant  made  by  the  testator ;  although  in 
Chelsea  Water-works  v.  Cowper  (6),  the  Court  refused  to  interfere  af[er  a 
lapse  of  thirty  years.  But  in  this  case  it  is  found  as  a  fact,  that  immediately 
afler  the  death  of  Miss  Wade,  the  defendant  allowed  Miss  Chappie  to  take 
possession  of  the  furniture  bequeathed  to  her  by  Mr.  Wade^  and  that  is  equi- 
valent to  finding  that  the  defendant  has  now  the  assets  in  his  hands. 

Erle^  for  the  defendant. — First,  If  a  creditor  is  guilty  of  gross  laches,  and 
further,  if  he  by  his  own  act  induces  the  executor  to  administer  the  effects,  he 
Cannot  afterwards  make  a  claim  upon  the  estate  and  sue  the  executor.  Here 
the  maker  of  the  note  died  in  1825,  and  it  is  admitted  that  he  was  possessed 
of  ample  assets  to  pay  the  debt :  in  1831  it  appears,  by  the  letter  written 
to  the  executrix,  that  the  plaintiffs  considered  that  she  was  liable  in  her  indi- 
vidual character.  Now  the  plaintifis  seek  to  recover  against  her  representa^ 
tive,  de  htmis  propriis^  on  the  ground  that  Miss  Wade  left  assets  belonging  to 
the  testator.  But  it  ought  to  be  satisfactorily  shown  why  no  demand  was 
made  during  so  long  a  period,  upon  the  estate  of  W.  B.  Wade^  the  maker  of 
the  note.  The  omission  to  obtain  payment,  coupled  with  the  letter,  which  is 
express  in  its  terms,  and  which  was  written  by  the  plaintiffs'  attorney,  clearly 
demonstrated  that  the  plaintiffs  had  accepted  Miss  Wade  as  their  debtor. 
The  receipt,  in  1831,  is  also  griven  for  money  due  from  Miss  Wade^  not 
describing  her  as  executrix.  The  eflect  of  these  transactions  was  therefore 
to  discharge  Miss  Wade  in  her  capacity  of  executrix,  and  as  her  estate  is  ail* 
mitted  to  be  insolvent,  the  plaintiffs  are  not  entitled  to  recover.  In  Skyring 
v.  Greenwood  (c)  it  was  held  that  the  paymaster  of  a  regiment,  who  had  re- 
ceived an  officer's  pay,  and  in  his  yearly  accounts  had  neglected  to  inform 
him  that  a  reduction  had  been  made  by  the  Board  of  Ordnance^  could  not  af- 
terwards sue  the  officer  for  the  amount  of  the  increased  pay  which  they  had 
credited  him  with  ;  and  AbboUy  C.  J.,  said,  **  It  works  a  great  prejudice  to  any 
man  if,  after  having  had  credit  given  him  in  account  for  certain  sums,  and 
having  been  allowed  to  draw  on  his  agent,  on  the  faith  that  those  sums  be- 
longed to  him,  he  may  be  called  upon  to  pay  them  back."  So  here,  after  the 
pkiintiffs  had  treated  Miss  Wade  as  their  debtor,  and  had  allowed  her  to  treat 
the  debt  as  being  due  from  herself,  it  is  too  late  to  say  now  that  any  part  of 
W.  B.  Wades  property  are  assets  in  the  defendant's  hands  to  pay  the  debt. 
In  Brooking  v.  Jennings  {d)  it  is  said  that  debts  upon  simple  contracts  may 
be  paid  before  bonds,  unless  the  executors  have  timely  notice  given  them  of 


Com,  Pleau 

RlCHAKm 

V.- 

BnowNtt.. 


(a)  9  Biag.  5. 

(A)  lKtp.N.P.C.^75. 


(c)  4B.&Grett.281. 
(<0  1  Modem,  175. 
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those  bonds.  Harman  v.  Hmnnan  (e)  aho  shows  that  the  ezecator  must  haw 
due  notice  given  to  him,  or  be  will  not  be  liable.  It  was  upon  the  faith  of  tho 
letter  written  by  the  plaintiffs'  attorney  that  the  defendaol  took  a  step  in 
the  administration,  by  allowing  Miss  ChappU  to  take  Iha  legacy*  and  every 
reasonable  delay  had  then  taken  place.  In  establishing  a  role  on  this  poiHt» 
there  is  a  peril  to  be  guarded  against,  because  an  executor  may  retain  legacica 
in  his  hands  for  many  years,  saying  that  he  fears  that  debts  owing  by  tha 
testator  were  still  outstanding.  [Vaughan,  J. — I  believe  it  is  usual  to  take 
security  from  legatees.]  But  secondly,  no  assets  bekinging  to  W.  B«  Wade 
have  ever  come  to  the  defendant's  hands  to  be  administered.  The  testator 
gave  the  furniture  to  Miss  Wade  for  life,  and  the  remainder  to  Miss  Chappie 
absolutely.  If  this  life  estate  had  been  in  one  who  was  not  ezeeatrix,  and  the 
executrix  had  assented  to  the  taking  of  the  goods  by  the  legatee  for  life,  with- 
out first  satisfying  the  testator's  debts,  it  would  dearly  henre  been  a  dewutaeU^ 
and  the  circumstance  that  the  legatee  for  life  was  the  executor,  makee  no  dif- 
ference. Miss  Wad£%  conduct,  in  holding  and  using  the  furniture  daring  her  life, 
leads  to  a  conclusive  presumption  that  she  assented  to  the  legacy.  If  there- 
fore the  testatrix  was  guilty  of  a  devagtatit  in  her  lifetime,  then  no  assets 
belonging  to  her  testator  have  come  to  the  defendant  s  hands,  and  the  de<- 
fendant  is  not  liable  in  this  action.  Afler  the  executrix  had  assented  to  the 
legacy.  Miss  CAii|?p&  might  have  msjntained  trover  to  recover  this  specific 
legacy,  Doe,  d.  Saiye^  v.  Guy  (/) ;  and  there  aie  authorities  to  show  that  the 
assent  to  the  particular  estate  is  also  an  assent  to  the  remainder,  Hyde  v.  Par- 
^^  (^)f  W'elcden  v.  Elkingt4m  (A>,  Lampees  csw  (i)* 


Bere,  in  reply.— JBrooArin^  v.  Jenning$  {k)  shows  that  if  an  eaecntor  relies 
on  the  payment  of  a  simple  contract  debt  before  notice  of  a  debt  of  a  higher 
natnre,  it  ought  to  be  specially  pleaded.  The  same  rule  is  applicable  here,  if 
the  defendant  relies  upon  his  want  of  notice  of  the  plaintiffs'  demand.  The 
questicm  whether  the  letter  amounted  to  a  notice  would  then  have  been  raised. 
The  real  question  is,  whether  the  defendant  had  not  a  sum  of  200/.  in  his 
hands,  with  which  he  ought  to  have  discharged  ihe  plaintifls'  demand. 

TiNDAL,  C.J. — ^Tke  defendant  has  relied  upon  t^o  objections:  First,  that 
the  plaintiffs  have  been  guilty  of  laches,  and  have  misled  the  defendant;  and 
secondly,  that  Miss  fFade  was  guilty  of  a  devastavit  iu  her  lifetime,  and  that 
the  defendant  is  not  in  that  case  liable,  because  he  had  no  assets  to  administer. 
As  to  the  first  objection,  I  am  ready  to  admit  that  if  a  creditor  does,  by  letter, 
or  in  any  other  manner,  mislead  an  executor,  so  as  to  make  him  take  a  course 
in  the  administration  which  is  not  strictly  legal,  the  creditor  cannot  after- 
wards avail  himself  of  that  which  was  done  at  h  s  solicitation;  but  this  case  is 
not  within  the  reach  of  that  principle.  Miss  ^ade  paid  the  interest  to  the 
plaintiffs  during  her  life:  she  was  executrix  to  her  brother,  the  original 
debtor,  and  therefore  the  payments  must  be  inferred  to  have  been  made,  as 
executrix.  It  is  true,  there  had  been  a  communication  by  letter  between  the 
plaintiffs'  attorney  and  Miss  Wade^i  attorneys.    We  have  not  the  correspond- 


(O  3  Modem,  115. 
(/}3  Kast,120. 
(y)  lP.WUlt.3.    • 


(A)    Plowd.521. 
(■)     10  Rep.  47  a. 
(k)    1  Modern,  175. 
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enee  before  us*  to  wbidi  the  letter  seems  to  have  been  an  aavner,  and  there- 
fore we  must  be  guided  by  the  letter  alone.  It  commences — ^  Richards  and 
Wade"  by  which  I  should  infer  that  some  demand  had  been  made  by  the 
pfauntiiEi  on  aeeonni  of  the  promissory  note.  The  letter  then  proceeds  as 
follows:  ^  As  I  am  apprehensive  we  have  in  some  measure  misunderstood 
my  clients'  demand,  I  write  to  yon  1^  return  of  post.  My  clients  do  not 
claim  from  Miss  fFade  payment  of  this  money  as  executrix  or  administratrix 
of  fT.  B.  fFadey  Esq.,  but  they  claim  from  Miss  Wade  individually,  Miss 
Wade  having  become  liaUe,  fiom  payment  of  interest  from  time  to  time, 
of  this  debt^  Now  here  is  a  reason  given  for  the  alteration  of  the  liability, 
which  is  untenable  in  point  of  law.  No  consideration  for  the  change  appears, 
and  even  if  it  did,  then  there  is  no  promise  in  writing  to  satisfy  the  Statute  of 
FFuds ;  the  consequence  is,  that  this  is  a  mere  gratuitous  statement  that  the 
writer  intended  to  look  to  Miss  Wade  individually  for  payment.  Suppose  the 
day  after  this  was  written  the  parties  had  changed  their  minds,  and  had  sued 
Miss  Wade  as  executrix,  this  letter  would  have  afforded  her  no  defence. 
If,  upon  Miss  Wade*$  death,  the  plaintiffs  had  sued  the  defendant  as  for 
a  debt  due  from  her  personally,  it  would  then  have  been  said  that  she  was 
only  liable  as  the  representative  of  her  brother,  and  the  plaintiffs  would  have 
been  defeated ;  so  that  the  defendant  would  have  acquired  a  double  answer  to 
the  claim,  and  the  plaintiffs  would  have  had  no  right  of  action  at  all.  But 
from  this  letter,  it  is  clear  that  the  defendant  had  notice  that  the  debt  was 
outstanding ;  and  the  transaction  stands  dear'  of  all  the  cases  relating 
to  laches.  The  defendant  had  actual  notice ;  and  there  is  no  ground  for 
contending  that  the  plaintiffs  were  guilty  of  laches,  or  of  misleading  the  de- 
fendant, and  therefore  there  being  this  furniture,  which  the  defendant  might 
have  retained  or  sold,  to  pay  the  debts,  he  did  not  duly  administer  the  assets, 
and  upon  this  point  our  judgment  must  be  for  the  plaintiffs^  We  then  come 
to  the  second  question ;  and  I  am  of  opinion  that  it  does  not  appear  that 
Miss  Wade  committed  a  devastavit.  If  there  be  a  legacy  to  A.  for  life,  and 
afterwards  to  B.,  and  the  executor  assents  to  the  taking  of  the  legacy  by  A., 
that  is  a  very  different  thing,  from  a  bequest  in  which  the  executor  is  the  party 
to  whom  the  life  estate  is  given,  because  the  executor  in  that  case  must  take 
the  property  at  all  events;  but  when  a  party  may  take  by  a  good  titie, 
or  by  a  bad  one,  the  law  will  presume  that  he  took  by  the  good  title,  until  the 
contrary  is  shown.  The  plaintiffs  are  therefore  entitled  to  judgment  upon 
this  point  also. 


Com,Ph€m. 

RlCBAlUMI 

V, 

Bmowiiv. 


Park,  J. — I  am  of  the  same  opinion. 

Vauouan,  J. — It  is  only  necessary  to  look  at  the  issue  which  was  raised; 
namely,  whether  there  were  not  assets  belonging  to  Mr.  Wade  to  be  adminis- 
tered. The  facts  are,  that  his  executrix  was  possessed  of  goods  belonging 
to  him  worth  200Z. ;  and  immediately  after  her  death.  Miss  Chaff  le^  by  the 
express  consent  of  the  defendant,  took  possession  of  them ;  therefore  this  was 
a  very  precipitate  administration  of  the  assets. 


Judgment  for  the  plaintiffs. 
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Com.  Pieat. 


Abbots  v.  Kelly. 


A  dUMngat  jOAGLEY  bad  obtained  a  ruk  nisi  calling  upon  the  plaintiff  to  shot 
^anfourmontha  cause  why  8  dUtHngcLB  should  not  be  set  aside,  upon  the  ground  that  it 
th^wriTol^l!^  ^ad  been  issued  more  than  four  months  afler  the  dale  of  the  wiii  of 
Bioiu.iiirT«gaiar.  summons.     He  cited  SeweU  v.  Brown  (a). 

Talfourd^  Serjt,  showed  cause. — Sewell  v.  Brotm,  was  not  an  applicalioB 
to  set  aside  the  dUtringa^^  but  the  Court  refused  to  grant  one,  because  the 
writ  of  summons  was  not  continued  in  pursuance  of  2  Will  4,  c  39, 
sec.  10. 

TiNDAL,  C.  J. — This  writ  might  easily  have  been  continued  by  aba 
or  pluriea.  After  four  months  the  writ  of  summons  ceased  to  be  in  foret. 
The  object  of  the  dUtringas  is  to  obtain  an  appearance  to  the  writ  of  sum- 
mons. 

Rule  absoliUe. 

(a)  1.  Hodgei,  317.    &  C.  Lemtm  v.  Lemtm,2  Scott,  50«. 


•^***-  Sherman  v.  Tinsley. 

2^bV^       T^HfS  was  a  writ  of  trial  directed  to  the  sherifis  of  London,  retaniaUe  m 
retain  or  the  the  19th  of  January.    The  cause  was  set  down  for  trial  on  the  Idth,  lot 

■beriir  to  a  writ  or    ,  /-i..!.  i  •»    i      ^ 

trui  thet  It  wu  in  conscouence  of  a  press  of  busmess  it  did  not  come  on,  and  the  Court  vis 

after  the  rctiini  adjoumed   Until  the  following  day,  when  the  defendant  appeared  by  hs 

tion TO^£^ebv  &ttomey,  and  a  verdict  was  found  for  the  plaintiff.    The  sheriff's  reton 

SiJty  witoSd  seated  that  the  writ  was  executed  on  the  20th  January. 

appeared  at  the 

!^'«!rid!!!bt!t  Ckadtoick  Jones  moved  to  set  the  proceedings  aside,  upon  the  gnmnd  tist 

JJ;^^*^      it  appeared  by  the  record  that  the  judge  had  no  authority  to  try  the  cause  os 
sQchaeaeettiey    the  20th.     He  Contended  that  it  was  the  usual  practice,  under  similar  dr- 

woold  amend  the  %    ,  «  r  ^ 

return  if  neees-     cumstanccs,  to  rc-seal  the  record* 

sarj. 

TiNDAL,  C.  J. — ^The  defendant  appeared  by  his  attorney  at  the  trial,  aed 
he  cannot  now  say  that  the  Court  had  no  jurisdiction.  At  all  events  ve 
should  certainly  allow  the  record  to  be  amended,  where  the  objection  is  >> 
much  against  the  justice  of  the  case. 

The  other  judges  concurred. 


*•».  Lucas  v.  Goodwin. 

debt*!t^^^      'WJLDE,  Serjt.,  moved  for  a  rule  nisi  to  discharge  the  defendant  outrf 
^Indebted  to  custody  upou  entering  a  common  appearance,  on  the  ground  that  tbt 

the  plaintiff;  for    affidavit  bv  which  he  had  been  held  to  bail  was  defective.    It  stated  ^M 

materials  found  ' 

andprarided, 

mode  told  and  delivered*  and  work  and  labour  done  and  performed  by  the  plaintllT,  to  and  for  the  ue  of 

the  defendant,  H9U,  that  the  latter  alleifation  had  rtference  to  the  whole  of  the  item*«  and  that  the  afl- 

davit  was  not  defeetlTe. 
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the  defendant  was  indebted  to  the  plaintiff  in  £240  for  materials  found  and 
provided,  goods  sold  and  delivered,  and  work  and  labour  done  and  per- 
formed by  this  deponent  to  and  for  the  use  and  benefit  of  the  said  de- 
fendant, and  at  his  request"  Here  are  three  heads  of  demand,  and  it 
appears  that  only  the  work  and  labour  was  done  for  the  use  of  the  defendant, 
and  at  his  request. 

TiirDAL,  C.  J« — ^The  more  natural  construction  of  the  affidavit  is,  that 
the  latter  words  have  reference  to  the  whole  of  the  items.  I  think  it  is 
safficient 


AAnnt  XwfOf • 
Lucas 

V, 


Park,  J.  and  Vaughan,  J.  agreed. 


Rule  refused. 


Doe,  d.  Phipps,  ^.  Roe. 

GWANN  moved  for  judgment  against  the  casual  ejector.    The  declaration 
in  ejectment  was  intituled  as  of  Michaelmas  Term,  in  the  eighth  year 
of  the  reign  of  Wm.  4  ;  the  notice  was  dated  6th  Dec,  1836,  to  appear  in 
Hiiary  Term  then  next. 

Park,  J.,  doubted  whether  the  rule  ought  to  "be  granted,  by  reason  of  the 
mistake  in  intituling  the  declaration  of  the  eighth  year  of  the  king,  instead 
of  the  seventh ;  but  having  consulted  the  judges  of  the  other  courts,  he 
subsequently  granted  the  rule,  upon  the  authority  of  Doe,  d.  Gore^  v.  Roe  (a), 
and  Doe,  d.  Smithers^  v.  Roe  (fi). 


Jan.  31il. 


Where  the  date 
of  a  declaniioii 
in  njMtmeiit  was 
wrongly  stated, 
but  the  notice  at 
the  foot  was  oor- 
reet,  the  Court 
ffranted  a  rule  for 
judKment  against 
the  cisual  ejector. 


(a)  3  Dow.  P.  C.  5. 


(6)  4  Dow.  P.  C.  374. 


DuMSDAT,  dem^  t;.  Sir  Richard  Hughes,  Bart.^  ten^ 

li^RIT  of  right  issued  27th  Dec.,  1834,  returnahle  26th  Jan.,  1835. 
The  demandant  claimed  certain  lands  in  the  county  of  Suffolk  as  his 
right  and  inheritance.  The  Count  stated  that  Shadrack  Biundell  was  seised 
of  the  tenements  demanded  on  his  demesne  as  of  fee  and  right  in  the  time 
of  peace,  in  the  time  of  the  Lord  George  the  Second,  late  King  of  Great 
Britainy  by  taking  the  esplees  thereof  to  the  value,  &c.;  and  the  said 
Shadrack  Biundell  on  the  8th  June^  1750,  by  indenture  of  bargain  and 
sale,  bargained  and  sold  the  premises  demanded  to  W.  Famworth  and 
J.  Salmon  for  one  year;  and  on  the  9th  JuTie,  1750,  by  indenture  of 
release  between  Shadrack  Biundell  of  the  first  part,  Ann  Slater  of  the 
second  part,  W^  Famworth  of  the  third  part,  and  J.  Salmon  of  the  fourth 
part,  \n  consideration  of  a  marriage  between  Shadrack  Biundell  and  Ann 
Slater,  the  said  Shadrack  Biundell  released  the  premises  demanded  to  the 
said  W,  Famworth  and  J.  Salmon,  and  their  heirs,  to  the  use  of  Shadrack 
Biundell  until  the  marriage  should  take  effect ;  and  afler  the  solemnization 

D 


JaM,»tk, 


A  Count  la  a 
Writ  of  Right 
must  show  upou 
the  face  of  it  that 
the  ancestor  of 
the  demandant 
had  s^sin  of  the 
tenements  within 
sixty  years  fhim 
the  teste  of  the 
Writ. 

Where  there 
was  a  life  interest 
outstandinffinaii 
estote  UiX^UeUi, 
that  the  heir 
of  the  grantor 
wlio  claimed  on 
failure  of  the 
estate  tail,  had 
twenty  yi*ars 
to  bring  an 
action  of  Porme. 
dou  in  reverter. 
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thereof,  (subject  to  a  term  of  99  years  if  Shadrack  BlundeU  and  Ann  SlaUr 
should  so  long  live)  to  the  use  of  Shadrack  BlundeU  for  life.    Remainder 
to  the  first  and  other  sons  of  Shadrack  BlundeU  and  Jnn  SZaier,  in  tail 
male.      Remainder  to  their  daughters,  as  tenants  in  oommoo,  with  an 
ultimate  remainder  to  the  said  Shadrack  BlundeU  and  his  right  heirs  in  fee. 
That  aflerwards,  to  wit,  on  the  10th  June^  1750,  the  said  marriage  was  do)j 
solemnized,  and  on  1st  Jan.  1753  the  said  Shadrack  BlundeU  died  without 
having  had  any  issue,  leaving  the  said  Ann  his  wife  him  surviving,  and 
thereupon  the  said  Ann  became  seised  of  the  said  tenements  in  herdenesK^ 
as  of  freehold  and  right  for  life,  in  the  time  of  peace,  in  the  time  of  oar 
said  Lord  George  the  Second,  by  taking  the  esplees  thereof,  to  the  valae,&^ 
and  continued  and  was  so  seised  thereof  in  the  time  of  peace,  in  the  time  of 
the  Lord  George  the  Third,  late  King  of  Great  Britain^  to  vrit,  within  60 
years  now  last  past,  by  taking  the  esplees  thereof,  to  the  value,  &t^  and 
afterwards,  on  the  18th  October ^  1777,  died  so  seised  of  the  said  tene- 
ments ;  whereupon  the  right  of  the  said  tenements  descended  and  came  to 
one  Mary  Rushley  (formerly  Mary  BlundeU)^  one  EHzaheth  BlundeU^cat 
Jane  Dumsday  (formerly  Jane  BlundeU)^  and  one  Hannah  Gregory  (fo^ 
merly  Hannah  BlundeU)^  as  cousins  and  heirs  of  the  said  Shadrack  BhmdeU; 
that  is  to  say,  as  daughters  and  co-heirs  of  one  Edward  BlundeU,  who  vas 
brother  and  heir  of  one  John  BlundeU^  who  was  son  and  heir  of  oae  other 
John  BlundeUy  who  was  son  and  heir  of  one  other  John  BlundeU ;  w\uch 
said  last-mentioned  John  BlundeU  was  father  of  one  Nicholas  BlvndeU, 
who  was  father  of  one  Shadrack  BlundeU^  who  was  father  of  the  said  first- 
mentioned  Shadrack  BlundeU.      That  on  the   1st  Jan.,  1778,  the.  said 
Elizabeth  BlundeU  died  without  issue,  and  intestate,  whereupon  ail  her 
right  and  interest  in  the  said  tenements  descended  and  came  to  the  said 
Mary  Rushley,  Jane  Dumsday  and  Hannah  Gregory^  as  her  survrni^ 
sisters  and  co-heirs.    That  on  the  1st  Jan.y  1779,  the  said  Jane  Dumdaji 
died,  lei^ving  John  Dumsday  her  son  her  surviving,  whereupon  all  her 
right  descended  to  the  said  John  Dumsday  as  her  son  and  heir.    Tbat 
on  the  Ist  Jan.  1783,  Mary  Rushley  died  without  issue,  whereupon  all  her 
right  descended  to  Hannah  Gregory  and  John  Dumsday^  as  sister,  nef^v, 
and  co-heirs  of  Mary  Rushley.    That  on  1st  Jan.  1786  Haimah  Gre^ 
died  without  issue,  whereupon  all  her  right  descended  to  John  Dumsdayi 
as  her  nephew  and  heir  at  law ;  whereby  the  right  to  the  whole  of  the  said 
tenements  became  vested  in  the  said  last-mentioned  John  Dumsday,  and 
firom  him  the  right  descended  and  came  to  the  said  John  Dumsday  the  dov 
demandant,  as  grandson  and  heir  of  the  said  John  Dumsday^  the  sod  d 
the  said  Jane  Dumsday  ;   the  said  John  Dumsday,  the  demandant,  beiffi^ 
the  son  of  one  other  John  Dumsdayy  who  was  the  son  of  the  said  JoAs 
Dumsday,  the  son  of  the  said  Jane  Dumsday ;  and  that  such  was  the  right  of 
him  the  said  John  Dumsday  the  demandant,  he  offered,  &c. 

Demurrer  to  the  Count : — The  causes  assigned  were,  First,  That  it  did 
not  appear  that  Shadrack  BlundeU  was  ever  seised  in  fee  of  the  tenements 
demanded,  by  taking  esplees  within  60  years  before  the  teste  of  the  writ- 
Second,  That  it  did  not  appear  that  Ann  BlundeU  was  ever  seised  in  fee  o( 
the  tenements  demanded  by  taking  the  esplees. — ^Third,  That  it  did  not 
appear  that  the  demandant  deduced  his  title  from  any  ancestor  who  wa« 
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seised  in  fee  of  the  tenements  demanded,  by  taking  the  esp1ee«  at  any  time 
within  60  years  before  the  teste  of  the  writ. — Fourth,  That  although  the 
demandant  deduced  his  title  from  John  Dumsday,  it  did  not  appear  that 
Jane  Dunuday^  his  mother,  was  ever  married,  or  that  the  said  John  Diims- 
day  was  issue  of  any  marriage,  or  that  the  said  John  Dumsday  was  ever 
seised  of  the  tenements  demanded  as  of  fee  and  right,  or  that  be  died  so 
seised,  or  that  he  ever  died. 


Com.  Pleat. 
Dumsday 

V. 

HuauBv. 


J.  Bayley^  in  support  of  the  demurrer. — A  former  writ  of  rigbt  to  recover 
lands  under  this  title  has  already  been  set  aside  after  argument  on  de- 
murrer (a).  This  count  does  not  allege  a  seisin  in  fee  by  the  demandant's 
ancestor  within  60  years  before  the  teste  of  the  writ.  The  statute  33 
Hen.  8,  c.  2,  requires  that  this  should  appear.  The  preamble  states: — 
"Forasmuch  as  the  time  of  limitation  appointed  for  suing  of  writs  of 
right,  and  other  writs  of  possession,  and  seisin  of  men's  ancestors  or  prede- 
cessors, or  of  their  own  possession,  or  seisin  by  the  laws  and  statutes  of  this 
realm  heretofore  made,  limited,  and  appointed,  extend  and  be  of  so  far  and 
long  time  past  that  it  is  above  the  remembrance  of  any  living  man  truly  to 
try  and  know  the  perfect  certainty  of  such  things  as  hath  or  shall  come  in 
trial,  or  do  extend  unto  the  time  and  times  limited  by  the  said  laws  and 
statutes,  to  the  great  danger  of  men's  consciences  that  have  or  shall  be 
empannelled  in  any  jury  for  the  trial  of  the  same ;  and  it  is  also  a  great 
occasion  of  much  trouble,  vexation,  and  suits  to  the  king's  loving  subjects 
at  the  common  laws  of  this  realm,  so  that  no  man,  although  he  and  his 
ancestors,  and  those  whose  estate  he  or  they  have  been  in  peaceable  pos* 
session  of  a  long  season,  of  and  in  lands,  tenements  and  other  heredita- 
ments, is  or  can  be  in  any  surety,  quietness,  or  rest  of  and  in  the  same, 
without  a  good  remedy  and  reformation  be  had,  made,  and  provided  for  the 
same  ;"  and  it  is  then  enacted,  *'  That  no  manner  of  person  or  persons 
shall  from  heneeforth  sue,  have,  or  maintain  any  writ  of  right,  or  make  any 
prescription,  title  or  claim,  of,  to  or  for  any  manors,  lauds,  tenements, 
rents,  annuities,  commons,  pensions,  portions,  corrodies,  or  other  heredi- 
taments of  the  possesskm  of  his  or  their  ancestor  or  predecessor,  and 
declare  and  allege  any  further  seisin  or  possession  of  his  or  their  an- 
cestor or  predecessor,  but  only  of  the  seisin  or  possession  of  his  ancestor 
or  predecessor  which  hath  been  and  now  is  or  shall  be  seised  of  the  said 
manors,  lands,  tenements,  rents,  annuities,  commons,  pensions,  portions, 
corrodies,  or  other  hereditaments  within  three-score  years  next  before  the 
teste  of  the  same  writ,  or  next  before  the  said  prescription,  title,  or  claim 
so  hereafter  to  be  sued,  commenced,  brought,  made  or  had." 

Here  Shadrack  Blundell  died  in  1753,  and  this  writ  was  issued  in  1834. 
It  therefore  appears  that  it  is  more  than  60  years  since  the  plaintiff's  ancestor 
was  in  possession  and  took  the  esplees.  In  fFiddowson  v.  Earl  of  Haf^ 
ringlon  (6),  Sir  Thomas  Plumer,  M.  R.,  in  speaking  of  sec.  2.  32  Hen.  8, 
c.  2.  observes.  **  Now  the  statute  speaks  of  actual  seisin  and  possession,  it  is 
not  merely  a  seisin  in  law.  We  know  that  a  demandant  in  a  real  action 
must  state  a  seisin  in  his  ancestor  by  taking  the  esplees.  Jn  a  remedial 
action,  it  is  often  only  necessary  to  state  when  the  title  accrued,  but  where 


(a)  Dtimtdaf  v.  Hvffhet,  3  Bot.  and  Ptil.  453. 


(6)  lJac.&  Walk.  547. 
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Com.  P/eat,     the  form  of  the  action  requires  that  the  demandant  should  conni  <m  the 
DuiuDAT       seisin  of  his  ancestor,  he  can  only  avail  himself  of  the  remedy  when  there 
V.  has  been  a  taking  of  the  esplees  within  50  years.    The  quotations  from 

Rastairs  Enteries  prove  that  this  form  of  pleading  must  be  followed."  And 
the  same  learned  judge  also  says»  aAer  the  case  had  been  again  argued  (c), 
**Then  what  is  the  constant  form  of  the  writ?  It  is  admitted  that  no  pre- 
cedent is  to  be  found  where  the  demandant  does  not  count  upon  the  Ktan 
of  his  ancestor  by  taking  the  esplees.  The  plaintiff  must  therefore  state 
that,  if  it  is  traversed  he  must  prove  it«  and  it  is  traversed  here.  But  he  eannoi 
show  that  his  ancestor  has  been  seised  within  50  years ;  he  cannot  therefore 
support  the  count,  and,  upon  his  own  showing,  he  would  be  out  of  coart." 
As  to  the  seisin  of  Ann  BlundeU^  she  had  only  an  estate  for  life  in  the 
premises  under  the  marriage  settlement,  and  the  demandant,  in  a  real  actioQ, 
must  count  on  a  seisin  in  the  ancestor,  which  means  a  seisin  in  the  pemn 
from  whom  there  is  a  descent.  Dally  v.  King  (d) ;  and  on  the  death  of  the 
tenant  for  life,  the  remedy  to  recover  the  estate  was  a  writ  of  formedon  in 
the  reverter,  which  ought  to  have  been  brought  within  20  years — 21  Jac  I. 
c.  16.  Another  objection  is,  that  the  count  ought  to  have  shewn  that  Jan^ 
Dunuday  was  married :  as  it  now  stands,  it  does  not  appear  that  JoAn  Dvmf- 
day  is  legitimate :  nor  does  it  state  the  death  of  John  Dumsday, 

Stephen^  Serjt.,  contra. — ^The  former  writ  (c)  was  brought  to  recover 
different  lands,  and  the  objection  to  that  count  was,  that  it  was  not  shewn 
how  the  lands  descended  to  the  four  nieces  and  co-heirs  of  Shadrark 
Blundell.  That  defect  has  now  been  supplied.  Now  it  is  objected  that 
the  count  does  not  shew  a  seisin  in  Shadrack  BlundeU  by  taking  the  es{Aces 
within  60  years.  The  answer  is,  First,  that  this  need  not  be  shown  in 
any  case ;  and  Secondly,  if  it  be  necessary  in  general,  it  is  not  in  Utas  pa^ 
ticular  case. — First,  the  precedents  are  both  ways.  In  Rastairs  Enteries  (0> 
the  form  is,  that  the  ancestor  was  seised  **  tempore  regis  nunCy*  and  tbe 
teste  of  the  writ  does  not  appear  upon  the  record.  To  the  same  effect  is 
the  form  in  Booth's  suit  at  Iaw(j().  In  Cokeys  Enteries  (A)  the  seisin  i&  alke^^ 
to  have  been  in  the  time  of  Philip  and  Mary,  late  Ring  and  Queen  of 
England.  And  the  more  ancient  authorities  are  to  the  same  effect. — Fear 
Booky  tem.  10  Ed.  8,  pi.  22.  But,  Secondly,  at  all  events  it  was  unneces- 
sary to  allege  a  seisin  by  Shadrack  Blundell  in  this  case,  because  there  ^ns 
an  intervening  life  estate,  and  the  heir  of  the  grantor  would  be  entitled  to 
try  his  writ  of  right  in  such  a  case. — Co.  Lit.  281.  It  would  be  on* 
reasonable  to  say  that  the  demandant  would  be  barred  for  ever  at  the  ead 
of  20  years.  The  other  grounds  of  demurrer  cannot  be  supported.  The 
precedents  in  the  books  do  not  contain  allegations  of  marriages  or  deaths 
Boo(4,  104;  Bracton^  372;  and  the  reason  is  that  the  expression  "son 
and  heir  "  includes  everything  which  is  necessary. 

Bayley^  in  reply,  was  requested  by  the  Court  to  confine  his  ar^^ment  u> 
the  first  point. — As  to  the  precedents  which  have  been  referred  to,  it  oolj 

(c)  1  Jac.  &  Walk.  557.  (/)  Tit.  Droit,  24!,  246. 

(d)  1  H.  Black.  ].  (^)   Lib.  ii.,  p.  94,  104. 

(e)  Dumaday  y.  Hmghut,  3  Bos.  and  Pul.  {^k)  Tit.  Droit,  182 
453. 
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became  necessary  to  aver  a  seisin  within  60  years  after  the  passing  of  the  Com^aw. 
statute,  and  some  of  these  precedents  seem  to  haveheen  adapted  to  the  former  Dumboay 
state  of  the  law ;  and  as  the  Court  would  take  judicial  notice  of  the  dates 
of  kings'  reigns,  it  would  therefore  be  sufficient  to  shew  that  the  esplees 
were  taken  in  the  reign  of  a  king  who  had  reigned  within  60  years ;  but 
here  it  is  manifest  that  the  esplees  were  taken  more  than  60  years  ago, 
because  King  George  II.  ceased  to  reign  in  1760. 

TiNDAL,  C.  J. — I  am  of  opinion  that  this  count  is  bad,  because  it  does 
not  appear  that  the  seisin  of  the  ancestor  was  within  60  years  from  the 
issuing  of  the  writ.  I  do  not  say  that  there  must  be  an  express  allegation  of 
that  fact,  because  some  of  the  precedents  do  not  state  it  expressly ;  but  it  is 
impossible  to  read  the  statute  32  Hen.  8,  c.  2,  without  seeing  that  it  ought 
to  appear  affirmatively  on  the  record,  either  expressly,  or  by  a  statement  of 
facts  from  which  it  must  be  necessarily  implied  that  there  had  been  a  seisin 
of  the  ancestor  within  60  years.  The  statute  enacts  that  no  person  shall 
maintain  any  writ  of  right  of  the  possession  of  his  ancestor  **  and  declare 
and  allege  any  further  seisin  or  possession  of  his  ancestor,  but  only  of  the 
seisin  or  possession  of  his  ancestor  which  hath  been  and  now  is,  or  shall 
be  seised  of  the  said  manor,  within  three-score  years  next  before  the  teste 
of  the  same  writ,  &c. ;"  and  the  great  distinction  between  this  statute  and 
the  21  Jac.  1,  is,  that  the  latter  merely  enacts  that  certain  actions  **  shall  be 
brought "  within  20  years.  If  in  a  real  action  the  tenant  chooses  to  deny 
the  seisin  within  60  years,  he  tenders  a  demi  mark  to  have  the  seisin 
inquired  into ;  and  sec.  6  of  the  statute  shews  that  the  allegation  of  seisin 
may  be  traversed  or  denied.  In  the  precedents  which  have  been  referred  to, 
the  seisin  is  in  some^nstances  stated  **  tempore  regis  nunc^  or  tempore  regit 
nuper.**  So,  if  this  count  had  alleged  a  seisin  in  the  reign  of  his  present 
Majesty,  or  in  the  reign  of  his  late  Majesty  George  the  Fourth,  it  would 
have  sufficiently  appeared  that  it  was  within  60  years ;  and  I  take  that  to 
be  the  reason  why  in  those  particular  instances  the  counts  were  in  that  form. 
It  was  therefore  the  duty  of  the  demandant  to  shew  that  his  ancestor  was 
seised  within  60  years,  and  as  he  has  not  done  so,  he  is  not  entitled  to  our 
judgment.  But  the  matter  does  not  rest  here.  The  esplees  are  stated  to 
have  been  taken  in  the  time  of  King  George  11^  which  amounts  to  an 
express  allegation  that  they  could  not  have  been  taken  within  60  years. 
It  appears  to  me  that  there  is  also  another  ground  which  would  prevent  the 
demandant  from  enforcing  his  claim.  It  appears  that  the  tenant  for  life 
was  seised  more  than  60  years  ago.  Here  then  was  an  estate  tail  created, 
and  the  remedy  was  therefore  by  a  writ  of  formedon.  If  the  action  were 
brought  by  the  issue  in  tail,  then  by  the  statute  W.  2.,  c.  1.,  De  Bonis  Con- 
ditionaMhus^  it  would  be  formedon  in  the  descender.  If  by  one  who 
claimed  the  reversion  of  the  estate  in  tail  spent,  then  it  would  be  by  for* 
medon  in  the  reverter.  Fitz.  N.  B.,  546,  cited  in  Booth  on  Real  Actions 
(1)9  where  it  is  said,  *'  A  formedon  in  reverter  lieth  where  the  donee  in  tail, 
or  his  heirs,  dieth  without  issue,  then  the  donor,  or  his  heirs,  may  have  this 
writ."  Here  there  was  a  gift  in  tail,  with  the  reversion  to  the  grantor  and* 
his  heirs,  upon  the  determination  of  the  estate  tail,  and  the  proper  form  of 

(1)  Bk.  ii.,  cap.  19.    Tit.  Formedon  in  Reverter. 
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Com,  Pfeat.  Coi'rt,  which  is  but  a  substftute  tor  the  old  practice  of  payment  of  money  into 
L^JimTBR  Court,  under  the  common  rule,  upon  the  whde  declKration  ;  -and  it  msj  be 
reasonable  tor  continue  the  same'  privilege  to  a  defendant  under  the  new  pki. 
The  difference  between  a  plea  •  like  the  present,  and  a  plea  of  payment  of 
money  into  Court,  is  distinctly! recognised  by  Patteson^  J.  in  MorshaU  ^. 
WhiUside  (e.) 

Wkaieley^  contra.  The  plea.i?  expressly  limited  to  476i.  lis,  Id.  putd 
of  the  sums  mentioned  in  the  declaration,  and  proceeds  to  allege  the  paymeirt 
of  a  correspondent  amount  in  satisfaction  of  the  damages  arising  from  the 
nonperformance  of  the  "  promises*^  as  to  that  sum.  It  is  plain,  thereioR, 
that  the  plea  points  only  tathe  sums  mentioned  in  the  declaration,  tovfaidi 
the  promises  may  be  referred,  and  there  can  be  no  pretence  for  saying  that  it 
is  doubtful  whether  it  applies  to  the  whole  or  to  part  only  of  the  declaration. 

As  to  the  second  objection. — luMarshallY,  Whiteside  (e),  where  there  m 
a  plea  of  payment  into  Court  of  one  entire  sum,  upon  two  out  of  five  breaches  of 
covenant,  without  distinguishing  how  much  was  paid  in  respect  c£  one,  and  hov 
much  in  respect  of  the  other,  it  was  held  to  be  good.    That  case  overrules  Mee  i. 
Tomlinsont  which  is  at  variance  with  the  judgment  in  Jourdain  v.  Johnson  (/), 
and  has  been  since  disapproved  of  by  Paiieson^  J.,  who  concurred  in  the  decisioQ. 
It  has  been  suggested,  that  there  is  a  difference  between  a  plea  of  payment 
of  money  into  Court,  and  a  plea  of  payment  in  satisfaction  before  actkn 
brought.    The  only  difference  is,  that  the  one  is  against  further  maintenance 
of  the  action,  because  of  a  payment  ajter  action  brought ;  and  the  other  is  in 
bar,  because  of  a  payment  before  its  commencement.    The  plea  of  payment 
of  money  into  Court  is  not  to  be  regarded  as  a  mere  deviation  ftom  the 
principles  of  pleading,  but  as  new  in  instance  only,  and  to  be  used  in  coo- 
formity  with  those  principles.    The  main  object  of  the  new  rules  was,  not  to 
introduce  new  principles  of  pleading,  but  nuther  to  compel  litigants  to  fhme 
their  pleadings  agreeably  to  those  principles  which  in  modern  times  have  been 
departed  from.    The  decision  in  Marshall  v.  Whiteside  (e)  is,  therefore,  a 
decision,  that  a  plea  of  payment  need  not  particularise  the  portions  of  the 
demand  to  which  it  is  to  be  applied.     A  plea  of  tender  is  always  pleaded 
generally,  as  in  the  present  instance.    This  plea  is,  in  fact,  a  plea  of  ^eiierti^ 
payments  on  account,  which  the  plaintiff  might  appropriate  as  he  pleased. 
The  actual  appropriation  lies  more  in  the  knowledge  of  the  plaintiff  than  of 
the  defendant,  who,  from  that  circumstance,  is  under  a  greater  difficulty  as  to 
the  evidence  on  the  trial  than  the  plaintiff.     Had  the  defendant  pleaded 
payment  of  200/.  in  liquidation  of  the  claim  on  the  second  breach,  the 
plaintiff  on  the  trial  might  say,  "No— you  paid  me  the  money  generaDj; 
and,  as  I  had  a  right  to  do,  I  applied  that  sum  to  the  account  stated."    A 
debtor  therefore,  paying  money  generally  on  account,  has  a  right  to  [dead 
according  to  the  fact ;  for  if  he  pleads  a  specific  appropriation,  he  may  be  de- 
feated by  an  appropriation  of  which  he  was  ignorant. 

Erie,  in  reply.  It  is  by  no  means  clear,  as  it  ought  to  be,  whether  the  plea 
applies  to  the  whole  or  to  part  only  of  the  breaches  stated  in  the  declaration. 
Marshall  v.  Whiteside  («)  is  not  an  authority  in  favour  of  the  plea»  because 

(e)  1  Gale,  379  &  I  Mees  &  Wels.  191 ;  (/)  1  Gale,  312;  2  Cr.  Meet  &  Roi^  564 

Si  4  bowl.  Pr.  Cd.  766.  &  4  Dowl.  Pr.  Ca.  534. 
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there  the  plea  was  not  a  plea  of  payment  in  satisfaclidn,  but  a  general  plea  of  Com.  Plem, 
payment  of* money  into  Court,  and  the  damages  were  unliquidated;  and, 
therefore,  were  not  capable  of  ascertainment  without  the  intervention  of  a 
jury.  But  where  the  damages  are  liquidated;  as  they  are  in  this  case,  at 
least  as  to  the  second  and  third  counts/  the  defendant  may  know  the 
^amounts  in  respect  of  which  he  has  made 'any  payments.  As  to  the  argu- 
ment derived  from  the  doctrine  of  the  appropriation  of  payments,  it  is  the 
defendant's  own  fault  if  he  has  not  prescribed  the  application  of  his 
payments. 


Tin  DAL,  C.  J. — •*  For  a  iurther  plea  in  this  behalf*'  goes  to  the  whole 
declaration  ;  and  the  plaintiff  ought  to  see  distihetiy  to  what  portion  of  it  the 
payment  applies.  It  appears  from  Com,  Dig ,  tit.  Accord  with  saUrfaction^ 
{}i,  1.)  that  a  plea  of  an  accord  to  deliver,  &o.  in  satisfaction  of  part  of  a 
debt,  is  not  good  {g). 

It  is  said  that  Mr.  Justice  Paiteson  is  dissatisfied  with  the  determination 
iu  Mee  v.  Tamlinson  ;  but  he  seems  to  think  that  the  doctrine  is  still  appli- 
cable to  a  plea  of  accord  and  satisfaction. 


Vaughan,  J.,  concurred. 


Judgment  for  the  plaintiff  (A). 


ig)  The  tefenmce  in  Com,  Dig.  is  to  4 
Co,  3y  where  i«  the  fallowing  pAsaaffe : — 
**  If  the  debtor  g^ves  the  creditor  a  horse, 
or  any  other  thing  in  latiifaction  of  part  of 
hia  debt,  it  aball  be  a  bar  for  no  part,  for  the 
uncertainty.*  See  Fm.Abr.  tit.  UHceriamiy, 
pi.  4. 


(A)  Park,  J.,  was  ritting  at  Chambers. 
This  case  was  argued  by  Erie  for  the  plain- 
tiff in  Michaeinuu  Term,  and  the  Court 
then  Buggestrd  that  the  defendant  ought  to 
amend,  but  the  suggestion  was  not  subse- 
quently acted  upon,  and  in  this  Term  the 
case  was  again  entered  and  argued. 


RoBsoN  t?.  Fallowes. 


ASSUMPSIT  on  a  biD  of  exchange,  drawn  by  fFilliam  and  Robert       Jim.\dik. 
Mlanson^  upon  and  accepted  by  the  defendant,  and  aflerwards  indorsed  BUur^^KdHqge' 
by  the  drawers  to  the  plaintiff.     The  defendant  pleaded  that  the  said  Bill  of  Jii^i^J^J^ 
Exchange  was  accepted  by  him,  at  the  request  of  the  drawers  thereof,  for  the  Jj»'»  'illil^h*" 
accommodation  of  the  said  drawers,  and  not  for  any  consideration  whatsoever ;  *be  biu  was  ae- 
and  that  after  the  acceptance  of  the  said  bill  of  exchange,  the  said  fFilliam  aooommodatkmof 
Allanson  and  Robert  AUanson,  at  the  request  of  one  Henry  Allanson^  luuilndonedT^' 
indorsed  the  same  to  the  said  Henry  AUanson^  in  order  that  the  said  Henry  ^^^^^Sm' 
AUanson  might  apply  the  same  for  his  own  use ;  and  that  there  was  not  any  SJl^iSS*^ 


consideration  whatever  for  the    said   indorsement   by  the    said  IViUiam  £j^JJ7"J,i_ 
Allanson  and  Robert  Allanson  to  ^e  said  Henry  Allanson ;  that  afterwards  dorwe  and  tb« 


tlaiotiir,  relating 
I  ths  than  ftitan 
price  of  Svuish  Cortes  Bonds,  and  thereupon  it  waa  aolawftilly  agreed  between  the  plaintiff  and  the 
ludoTfee,  that  there  should  not  be  any  actual  or  boudHde  transfer  of  the  said  Stock,  but  that  in  case  the 
price  thereof  should  be  less  than  a  certain  price,  to  wit,  67/.  7«.  6d.  ft»r  100/.  in  the  said  Slock,  at  certain 
times,  to  wit,  &e.  tliat  the  said  indorsee  should  nay  the  plaintllT  the  difference  which  might  then  be  between 
the  said  respective  prices;  but  tliat  if  the  pnce  should  be  more  than  the  said  spedfled  price,  then  the 
plaintiff  should  pay  the  indorsee  such  difference  or  excess.  The  plea  then  averred  that  the  mil  of  Bxehange 
was  ffiven  to  the  plaintiff  as  a  security  for  the  balance  which  miKht  become  due  under  and  by  virtue  of  the 
saiaulegal  wagers  i—UtU,  that  a  variance  at  the  trial  in  the  proof  of  the  price  of  the  Stock  was  immaterial. 
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Ctm^Phat:     and  before  the  delivery  of  the  said  bill  of  exchange  by  the  nkl  Henry 
B0B8ON       AUanson  to  the  plaintiff,  as  hereinafler  mentioned,  to  wit,  on  the  Ist  day  of 
*'*  J^oyy  in  the  year  1885,  certain  unlawful  wagers,  and  contracts  in  the  itttuR 

of  wagerst  and  refusals,  were  made  and  entered  into  between  the  saidJffewy 
Allanson  and  the  said  plaintiff,  relating  to  the  then  future  prices  and  vilneof 
certain  public  stock  and  public  securities,  to  wit,  Spanish  Cortes  Bondt  and 
Spanish  Scrip  to  a  laige  extent,  to  wit,  to  the  extent  of  20,000i.  theieof, 
whereby  the  payment  of  certain  monies  by  the  said  Henry  Allans^n  to  (he 
said  plaintiff,  or  by  the  said  plaintiff  to  the  said  Henry  AUanson,  was  muk 
to  depend  on  the  then  future  prices  of  the  said  Spcaush  Cortes  Bonds  and 
Spanish  Scrip^  and  thereupon  it  was  then  unlawfully  agreed  between  the 
plaintiff  and  ibs  said  Henry  AUanson  that  there  should  not  be  any  actoalor 
bondjide  sale  or  transfer  of  the  said  stock,  but  that  in  case  the  price  thereof 
should  be  less  than  a  certain  price,  to  wit,  67/.  7^.  6d.  for  lOOt  in  the  said 
stock,  and  securities  at  certain  times,  to  wit,  the  month  of  June^  in  the  year 
aforesaid,  that  the  said  Henry  AUanson  should  pay  the  said  plaintiff  the 
difference  which  might  then  be  between  the  said  respective  prices ;  but  that  if 
the  price  of  the  said  stock  at  these  times  should  be  more  than  the  sud 
specified  price,  then  the  said  plaintiff  should  pay  the  said  Henry  Allanm 
such  difference  or  excess  ;  that  afterwards,  to  wit,  on,  &c.  the  plaintiff  re- 
quested the  said  Henry  AUanson  to  give  him  some  security  for  the  balaott 
which  might  thereafter  become  due  to  the  said  plaintiff,  under  and  by  virtue 
of  the  said  wagers  and  contracts,  and  thereupon  afterwards,  and  before  any  of 
the  said  times  when  the  prices  of  the  stock  were  to  be  taken  as  aforesaid,  tu 
wit,&c.  the  said  Henry  AUanson  being  possessed  of  the  said  bill  of  exchange, 
as  aforesaid,  delivered  the  same  to  the  said  pkdntiff  as  a  security  for  the  skid 
balance,  which  might  become  due  to  him  the  said  pkuntiff,  under  and  by 
virtue  of  the  said  illegal  wagers  and  contracts,  and  the  plaintiff  then  took  and 
received  the  said  bill  of  exchange  as  such  security  as  aforesaid,  and  that  the 
plaintiff  did  not  at  any  time  give  any  consideration  whatever  for  the  said  liil 
of  exchange,  except  as  aforesaid. 

Replication. — ^That  the  defendant  of  his  own  wrong,  and  without  the 
cause  by  him  the  said  defendant  in  his  said  plea  menUoned,  broke  bis  said 
promise  in  the  said  declaration  mentioned,  in  manner  and  form  as  the 
plaintiff  had  above  thereof  complained  against  him ;  and  this  the  plaintif 
prayed  might  be  inquired  of  by  the  country,  &c. 

At  the  trial  before  Gaselee^  J.,  at  the  London  sittings  in  Easter  Term,  the 
defendant  gave  evidence  in  support  of  the  plea,  but  the  witnesses  did  not 
prove  that  the  sale  of  the  stock  was  transacted  at  the  price  of  67/.  7j.  6J. 
as  stated  in  the  plea,  but  by  the  books  which  were  produced,  it  appeared  ihtf 
the  price  was  67/.  2s.  6d.  It  was  objected  for  the  plaintiff  tVt  the  prior 
ought  to  be  strictly  proved,  but  the  learned  judge  overruled  the  objectics, 
reserving  the  point,  and  a  verdkt  was  found  for  the  defendant  (a). 

KeUy  obtained  a  rule  nisi  to  set  aside  the  verdict,  and  to  enter  a  verdict 
for  the  plaintiff,  upon  the  above  ground  of  variance. 


(a)  Another  objection  was  raised  at  the  ofr«'ait/«,the  plaintiffs  CMmiel  wen pwcctcd 

iriaif  vis.|  that  jobbine  transactions  in  Fo-  from  discussing  thb  point,  when  the  vkt 

reignFundswere  not  ilTegali  but  the  rule  not  came  on  for   argument.     See  itfbr ««  r. 

having  been  moved  to  enter  a  verdict  non  Pebrer  ante  3« 
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Talfourdj  Serjt  and  Cleasby  shewed  cause.    The  rule  is,  that  it  is  not     <3m.  Pitas. 
geaerally  neoessary  to  prove  a  fact  precisely  as  laid,  unless  that  particular       BoBaoic 
hei  be  material;  1  Pkiliips  on  Ev.  214.   In  May  v.  Brown  (6),  the  declara-     „     ^' 
tion  stated  that  the  plaintiff  was  an  attorney,  and  had  been  employed  as 
vestry  clerk,  and  that  whilst  he  was  such  vestry  clerk  certain  prosecutions 
were  carried  on  for  certain  misdemeanors,  and  in  furtherance  of  such  pro- 
ceedings, and  to  bring  the  same  to  a  successful  issue,  certain  sums  of  money 
belonging  to  the  parishioners  were  appropriated  to  the  discharge  of  the 
expenses  incurred  ;  but  that  the  defendant,  to  cause  it  to  be  suspected  that  the 
plaintiff  had  fraudulently  applied  money  belonging  ta  the  parishioners,  pub- 
lished a  libel  of  and  concerning  the  plaintiff,  and  of  and  concerning  the  matters 
aforesaid.    It  appeared  on  the  production  of  the  libel  at  the  trial  that  the  impu- 
tation was,  that  the  plaintiff  had  applied  the  parish  money  in  payment  of  the 
expenses  of  the  prosecution  after  it  had  terminated ;  but  the  Court  held  that  this 
was  no  variance.     The  rule  was  then  laid  down  by  Abbott^  C.  J.,  as  follows : — 

'*  It  is  a  general  rule  that  a  variance  between  the  allegation  and  the  proof 
will  not  defeat  a  party  unless  it  be  in  respect  of  matter  which  if  pleaded 
would  be  material.  If  the  variance,  be  in  respect  of  matter  not  essential  to 
maintain  the  action  or  the  plea,  it  is  of  no  importance.  Then  the  question  to 
be  considered  is,  whether  the  matter  with  respect  to  which  the  variance  is 
alleged  to  exist,  with  reference  to  the  libel  itself,  was  in  any  degree  essential 
to  support  the  action  ? '' 

So  here,  the  price  of  the  stock  was  altogether  immaterial ;  the  only 
question  at  the  trial  was,  whether  the  bill  had  been  deposited  to  await  the 
result  of  certain  illegal  bargains  which  had  been  transacted  between  the 
parties,  and  whether  the  price  of  the  stock  was  60/.  or  65/.  made  no  difference. 
This  case  is  distinguishable  from  Partridge  v.  Coaies  (c),  Fox  v.  Keeling  (d), 
and  other  cases  which  relate  to  usury,  in  which  there  have  been  variances  as 
to  the  time  when  money  was  alleged  to  be  lent,  because  in  such  cases  the 
time  of  forbearance  is  of  the  very  essence  of  the  offence. 

Kelly^  in  support  of  the  rule.  It  was  necessary  that  this  plea  should  set 
forth  the  particulars  of  the  contract  which  was  made  between  the  parties.  A 
general  statement  ^  that  a  certain  illegal  contract  was  made  "  would  have  been 
bad  on  special  demurrer.  The  statement  of  some  price  was  necessary,  and 
as  the  price  was  of  the  essence  of  the  contract,  it  ought  to  have  been  strictly 
proved.  This  case  is  therefore  analogous  to  those  which  have  been  cited  as 
to  usurious  contracts,  where  it  is  admitted  that  the  time  must  be  proved,  as  it 
is  alleged  in  the  pleadings.  In  Tuck  v.  Tooke  (e),  where  fraud  and  covin 
was  aUeged  by  particular  means,  it  was  held  not  to  be  tantamount  to  an 
allegation  of  fraud  and  covin  generally.  If  the  price  of  the  stock  may  be 
varied,  why  may  not  the  defendant  be  also  allowed  to  show  that  the 
transaction  occurred  in  the  transfer  of  English  stock,  and  not  of  Spanish  stock, 
as  alleged  in  the  plea? 

TiNDAL,  C.  J. — ^The  plea  has  been  substantially  proved.  I  agree  that 
when  a  contract  is  pleaded,  and  the  terms  of  it  are  material,  the  party  is  not 

(6)  3  Barn.  &  Cre«8.  113.  (rf)  2  Ado.  &  Elli«,  670. 

(c)  Ry.  &  Moody,  155.  (e)  2  Barn,  and  Crew.  437. 
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relieved  from  giving  precise  proof,  although  the  terms  are  stated  undo  a 
videlicet.  But  here  the  substance  of  the  plea  is,  that  a  bill  of  exchange  had 
been  deposited  with  the  plaintiff  upon  an  illegal  transaction  between  him  and 
the  depositor,  and  the  plea  then  sets  out  the  particulars  of  the  contract;  but  it 
is  perfectly  immaterial  for  the  purpose  of  the  plea,  whether  67/.,  or  a  smaller 
or  a  larger  sum,  was  the  price  agreed  upon.  The  cases  which  have  been 
cited  are  those  which  relate  to  usurious  contracts,  which  were  pleaded  to  avoid 
a  bill  or  other  instrument.  In  such  cases  the  plea  must  state  the  precise 
terms  of  the  contract,  because  the  Court  must  see  whether  more  than  legal 
interest  has  been  taken.  There,  the  time  of  forbearance  is  of  the  very  essenoe 
of  the  illegality,  but  here,  it  is  immaterial  whether  one  sum  or  another  n 
stated ;  the  substance  of  the  plea  is,  that  the  contract  was  a  time  baigain  aod 
illegal,  and  the  evidence  proved  that  allegation* 


Park,  J. — It  is  totally  immaterial  whether  67/.  or  60/.  is  the  sum  staled 
The  cases  of  usury  are  different ;  there  it  is  most  material  to  state  the 
particular  circumstances. 

Vaughan,  J. — ^The  allegation  was  substantially  proved.  This  is  a  diSereat 
case  from  those  where  time  and  price,  and  other  particulars  may  be  most 
material. 


BosANQUET,  J. — I  am  of  the  same  opinion. 


Rule  discharged. 


Jaii.l6eA. 


Betterby  v.  Mc.  Leod. 


1.  A  WitDMB  »▼- 

\ngmiCamberweU 
was  sabpcened  by 
the  plaintiff  to  atp 
tend  a  trial  at 
OM<(Ma//,andthe 
witness  stated 


/^ASE  against  the  defendant  to  recover  damages  sustained  by  the  plaindf 
in  consequence  of  the  defendant's  neglect  to  appear  in  Coort  to  giw 
evidence  in  a  cause  of  Beiterby  v.  Mc.  Leod^  in  which  the  defendant  had 
been  subpcened.  The  declaration  stated  the  service  of  the  subpoena  upon  the 
*^itoSiiy*s^"  defendant,  and  averred  that  there  was  then  "paid  to  the  defendant,  a  certaia 
panjdbyiJ^edu  gum  of  niouey,  to  wlt,  the  sum  of  one  shilling,  being  a  reasonable  sum  ai 
paidhimaRninea  mouey  for  hls  costs  and  charges,  in  and  about  his  attendance  as  a  witness,  at- 
S^Jnrthr*'  cording  to  the  tenor  and  effect  of  the  said  writ  of  subpoena."  The  defendant 
Bm°b2^e"Sb{u  pleaded,  1st.  Not  Guilty;  2ndly.  That  a  reasonable  sum  of  money  had  not 
SSLI^  An'icJton  ^een  paid  or  tendered,  when  the  defendant  was  subpoBned.  At  the  trial  beifetv 
b^ht^ldnrt  TindcU,  C.  J.  at  the  Middlesex  sittings  after  Trinity  Term,  it  was  in  evidenee 
the  witness  to  re-  {hat  the  defendant  did  not  attend  at  the  trial  of  the  cause,  and  that  tbe 
curred  In  oonse-  plaintiff's  attorney,  being  unable  to  proceed  in  consequence  of  his  absence, 
n^k^  to  attend  was  compelled  to  withdraw  the  record.  The  clerk  to  the  plaintiff's  attevney 
SSiuff  iiS^  stated  that  when  he  subpcened  the  defendant  at  his  residence  at  CambervelU 
ttiJhfhid^  the  defendant  informed  him  that  he  had  already  been  served  with  a  sufafWEiia 
areaaonabie  •am  fay  the  defendant  in  the  cause,  and  that  he  had  received  a  guinea  for  coadMuA* 

with  the  sab*  « 

^tthis  averment  was  sttAe'tently  proved,  by  showing  the  payment  of  the  one  shilling. 

9.  If  when  a  cause  is  called  on,  a  mal«rinl  witness  is  absent,  the  attorney  is  Justified  in  withdrawing  the 
reoord,  and  he  is  not  bound  to  allow  the  trial  to  proceed,  to  take  the  chance  of  the  arrival  of  the  witosss. 


HILARY  TERM,  1837.  45 

money  with  that  subpoena ;  the  clerk  observed  that,  under  those  circumstances  Om^Pim. 

he  supposed  the  witness  would  not  require  to  be  paid  another  guinea,  to  which  Bbttuibt 

the  defendant  replied  "Certainly  not,"  and  he  then  received  one  shilling  .-^  £•    ^ 
from  the  clerk.    The  jury  found  a  verdict  for  the  plaintiff. 

Piatt  obtained  a  rule  rmi  for  leave  to  enter  a  verdict  for  the  defendant  or 
for  a  new  trial  (a). 

Tdtfourd  Serjt  and  R,  V,  Bichardt  shewed  cause,  and  contended  that  the 
allegation  in  the  declaration  was  supported  by  the  evidence;  that  after  a 
witness  had  received  a  subpoena  from  one  party  in  a  cause,  with  a  sufficient 
sum  of  money  to  enable  him  to  attend  at  the  trial,  he  has  no  right  to  take 
a  further  payment  on  receiving  another  subpoena  from  the  opposite  party. 
Benson  v.  Schneider  (6). 

PicUt  and  W.  H.  Watson^  in  support  of  the  rule.  If  the  plaintiff  relied 
upon  a  special  agreement  having  been  made  with  the  witness  to  attend  at  the 
trial,  without  requiring  any  money  to  be  paid,  then  that  agreement  should 
have  been  stated  in  the  declaration,  so  that  the  dispensation  might  appear, 
Jones  v.  Barkley  (c).  But  here  the  plaintiff  has  alleged  that  a  reasonable 
sum  of  money  was  given,  and  the  evidence  clearly  shows  that  only  one 
shilling  was  received  by  the  witness ;  and  the  payment  of  that  sum  does  not 
amount  to  such  a  consideration  as  enables  the  plaintiff  to  sue  the  defendant  in 
this  form  of  action. 

TiNDAL,  C.  J. — There  is  no  ground  for  saying  that  the  verdict  is  not 
warranted  by  the  evidence.  As  to  the  reasonableness  of  the  sum  which  was 
pakl  to  the  witness,  with  the  subpoena,  that  must  be  measured  by  the  eipense 
which  was  actually  thrown  upon  him.  Here  the  witness  had  previously 
received  a  guinea  from  the  defendant  in  the  cause,  and  that  was  an  ample 
sum  to  cover  any  expense  which  he  could  be  put  to  in  attending  at  the  trial ; 
and  it  seems  by  the  evidence  that  the  vntness  himself  considered  that  it  was 
sufficient.    The  rule  must  be  discharged. 


The  other  Judges  concurred. 


Rule  discharged  (J). 


(a)  It  appeared  that  the  sittings  com-  cause  ought  to  have  proceeded,  in  which 

menced  at  half-past  nine  o'clock  in   the  case  the  witness  would  have  been  in  time 

mornings  at  which  time  the  cause  was  called  to  give  his  evidence ;  hut  the  Court  refused 

on ;  the  witness  was  then  absent,  whereupon  to  accede  to  thai  argument 

the  plaintiff's  attorney  immediately  withdrew  r&)  7  Taunt  272 ;  1  Moore,  76» 

the  recoid*   In  about  a  quarter  of  an  hour  the  (c)  2  Doug.  684. 

witness  was  in  attendance,  and  in  moving  (d)  The  Reporter  is  indebted  to  a  learned 

for  the  rule  it  was  contended  that  the  recoid  friend  for  the  report  of  the  above  cave* 
was  withdrawn  prematurely,  and  that  the 
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a  (ieed-poU. 


Tiwr  Basingstoke  Canal  Navigation. 

BAsmOBTOSB  ^ 

QOVENANT.    The  Declaration  stated  that  the  defendants,  on  the  26tbof 

September f  1793,  according  to  the  statute  in  such  case  made  and  provided, 

Where  a  Canal     made  their  deed-poll  sealed  with  their  common  seal,  and  therebv  made 

Company  em-  *  , , 

MweredbyActof  known  to  all  to  whom  those  presents  should  come,  That  in  pursuance  and  by 
ndw  money  at  in-  Virtue  of  an  Act  of  Parliament  made  and  passed  in  the  dSrd  year  of  the  reign 
S!Slto75£»*Sl    of  His  Majesty  King  George  the  Third,  intituled   "An  Act  for  effectnally 
Ai!iSlor*dutiai  carrying  into  execution  an  Act  of  Parliament  of  the  18th  year  of  the  logn  of 
Coi!r*'*n*°^*a*    his  present  Majesty,  for  making  a  Navigable  Canal  from  the  Town  of 
^-poit  Mider    Basingstoke^  in  the  County  of  Southampton^  to  communicate  with  the  rm 
seaUMignedtlMir  fflsy :"   And  also  of  an  order  made  at  a  general  assembly  or  meeting  of 
Si!l£rtJking.  ioA  the  Said  Company  of  Proprietors,  held  by  adjournment  at  the  Cram  <nd 
SittlSeSZlmSi  Anchor  Tavern,  in  the  Strand,  London,  on  the  15th  day  of  April,  1793: 
!hS34*b?S^     And  in  consideration  of  the  sum  of  100/.  to  them  advanced  and  paid  byti« 
be***  idhi3?'OM^  ^^  Joseph  Gaiilord,  the  receipt  whereof  was  thereby  'acknowledged,  the 
ly,  on  certain  days  said  Company  of  Proprietors  had  granted  and  assigned,  and  by  tfaatprettnt 
fled  v-oJ^that*  Instrument  or  writing  under  their  common  seal,  did  grant  and  assign  unto  the 
mnTi»u£i'nonM  8^<^  Joseph  Gaillard,  his  executors,  administrators,  and  assigns,  all  th»i  the 
g^iSftSrcom-    *"*^  navigation  and  undertaking,  and  the  rates  or  duties  granted  and  made 
S°ir^7Sftote.  P*y«^^^«  ^y  ^**®  said  Act  of  the  18lh  year  of  the  reign  of  His  Majesty,  and  ill 
rest  dae  under      their  property,  estate,  right  and  interest  therein  ;  to  hold  the  same  unto  the 
said  Joseph  Gaillard,  his  executors,  administrators,  and  assigns,  until  tbe  sud 
sum  of  100/.,  together  with  interest  for  the  same  at  the  rate  of  51.  percent 
per  annum,  to  commence  from  the  24th  day  of  June,  then  last  past,  and  to 
be  paid  half-yearly  (that  is  to  say)  on  the  25th  day  of  December  and  the 
24th  day  of  June  in  every  year,  should  be  fully  repaid  and  satisfied.    Breach: 
That  the  defendants  did  not  keep  their  covenant  in  this ;  to  wit,  that  (be 
interest  on  the  said  sum  of  money  was  not  paid  acconiing  to  the  said 
deed,  and  that  on  the  contrary  thereof,  afterwards,  to  wit,  on  the  25th  day«f 
December,  1834,  a  large  sum  of  money,  to  wit,  &c.  became  and  was  doe  and 
in  arrear  for  interest  upon  the  said  sum  for  a  long  space  of  time,  to  wit,  ibf 
space  of  19  years  before  then  elapsed,  contrary  to  the  force  and  efiect  of  the 
said  deed,  &c.  (a). 

(a)  B^  18  Geo.  3.  c.  75,  saveral  persons  the  debts  which  they  had  incurred,  anoa&t^l 

were  united  into  and  made  a  body  politic  to  more  than  the  sum  they  wete  by  the  «^ 

and  corporate,  by  the  name  of  «  The  Com-  Act  authorised  to  raise ;  amd  that  the  \fffb 

pany  of  Proprietors   of  the   Basingstoke  directed  by  the  said  Act  were  not  completer 

Canal  Navigation"  for  carryring  the  pur-  It  was  enacted  that  it  should  be  lawfolw 

poses  of  the  Act  into  execution,  by  which  the  said  Company  of  Proprieton,  ami  ^ 

name  they  might  have  perpetual  succession,  were  thereby  empowered  from  tinw  to  ti9i» 

and  have  a  common  seal^  and  also  sue  and  by  virtue  of  an  order  made  at  any  gentn. 

be  sued.  assembly  or  meeting  of  the  said  Omii^T 

By.33  Geo.  3,  c.  16,  after  reciting  the  last-  of  Proprietors,  to  borrow  and  take  up  at  kg* 

mentioned  Act,  and  that  the  said  Company  or  less  interest  any  sum  or  aums  of  mc^ 

of  Proprietors  were  by  the  said  Act  author^  upon  the  credit  of  the  said  undertahiiig,  ^ 

ized  and  empowered  to  raise  by  contribution  the  rates  or  duties  granted  and  made  ^' 

amongst  themselves  the  sum  of  126,000/.  to  able  by  the  said  Act,  and  by  writing  xcM 

defVay  the  expenses  thereof;  and  that  the  their  common   seal  to  mortgage  or  assi^ 

money  which  the  said  Company  of  Proprie-  over  the  said  undertaking,  and  the  saidis^e) 

tors  had  raised  and  laid  out  and  expended  or  duties,  to  the  person  or  persons  who  tk^" 

by  virtue  and  according  to  the  directions  of  advance  or  lend  auch  money,  or  his  or  liKir 

the  said  Act,  together  with  the  interest  and  trustee  or  trustees^  as  a  secunty  for  the  skskT 
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money  with  that  subpoena ;  the  clerk  observed  that,  under  those  circumstances  Om^Pieas, 

he  supposed  the  witness  would  not  require  to  be  paid  another  guinea,  to  which  Bbttuiby 

the  defendant  replied  "Certainly  not,"  and  he  then  received  one  shilling  ^^  £-^^ 
from  the  clerk.    The  jury  found  a  verdict  for  the  plaintiff. 

Piait  obtained  a  rule  nin  for  leave  to  enter  a  verdict  for  the  defendant  or 
for  a  new  trial  (a). 

Talfimrd  Serjt,  and  R.  V.  Richards  shewed  cause,  and  contended  that  the 
allegation  in  the  declaration  was  supported  by  the  evidence;  that  after  a 
witness  had  received  a  subpcena  from  one  party  in  a  cause,  with  a  sufficient 
sum  of  money  to  enable  him  to  attend  at  the  trial,  he  has  no  right  to  take 
a  further  payment  on  receiving  another  subpcsna  from  the  opposite  party. 
Benson  v.  Schneider  (6). 

Piatt  and  W.  H.  Watson^  in  support  of  the  rule.  If  the  plaintiff  relied 
upon  a  special  agreement  having  been  made  with  the  witness  to  attend  at  the 
trial,  without  requiring  any  money  to  be  paid,  then  that  agreement  should 
have  been  stated  in  the  declaration,  so  that  the  dispensation  might  appear, 
Jones  V,  Barkley  (c).  But  here  the  plaintiff  has  alleged  that  a  reasonable 
sum  of  money  was  given,  and  the  evidence  clearly  shows  that  only  one 
shilling  was  received  by  the  witness ;  and  the  payment  of  that  sum  does  not 
amount  to  such  a  consideration  as  enables  the  plaintiff  to  sue  the  defendant  in 
this  form  of  action. 

TiNDAL,  C.  J.— There  is  no  ground  for  saying  that  the  verdict  is  not 
warranted  by  the  evidence.  As  to  the  reasonableness  of  the  sum  which  was 
paid  to  the  vritness,  with  the  subpoena,  that  must  be  measured  by  the  eipense 
which  was  actually  thrown  upon  him.  Here  the  witness  had  previously 
received  a  guinea  from  the  defendant  in  the  cause,  and  that  was  an  ample 
sum  to  cover  any  expense  which  he  could  be  put  to  in  attending  at  the  trial ; 
and  it  seems  by  the  evidence  that  the  vritness  himself  considered  that  it  was 
sufficient.    The  rule  must  be  discharged. 


The  other  Judges  concurred. 


Rule  discharged  (J). 


(a)  It  appeared  that  the  sittings  com-  cause  ought  to  have  proceeded,  in  which 

menced  at  half-past  nine  o*clock  in   the  case  the  witness  would  have  been  in  time 

morning,  at  which  time  the  cause  was  called  to  give  his  evidence ;  but  the  Court  refused 

on ;  the  witness  was  then  absent,  whereupon  to  accede  to  that  argument 


the  plaintiff's  attorney  immediately  withdrew  (h)  7  Taunt.  272;  1  Moore,  76* 

the  record.   In  about  aquarter  of  an  hour  the  v  »  ,^ 

witness  was  in  attendance,  and  in  moving 
for  the  rule  it  was  contended  that  the  record 
was  withdrawn  prematurely,  and  that  the 


the  record.   In  about  aquarter  of  an  hour  the  (c)  2  Doug.  684. 

witness  was  in  attendance,  and  in  moving  (cQ  The  Reporter  is  indebted  to  a  learned 

for  the  rule  it  was  contended  that  the  record      friend  for  the  report  of  the  above  case» 
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Com,  PieoM.     engaged,  if  they  were  held  to  be  so  liable.     It  appears  to  me  that  (he  lennaof 

PoNTBT       this  contract  are  satisfied  by  giving  the  plaintiff  security  on  the  underl&kiug, 

^  and  his  remedy  would  be  by  taking  possession  of  the  rates,  and  satisfying  lus 

Babinostoxs    debt. 
Canal 

Vaughan,  J. — I  am  of  the  same  opinion.  The  clause  in  the  statute, 
which  declares  that  there  shall  be  no  priority,  shews  that  the  action  wookl  &t 
all  events  be  stopped  by  an  injunction  from  a  Court  of  Equity. 

Judgment  for  defendant. 


jM.l9eft. 


Doe,  d.  Bath,  «.  Clarke. 


insyeetmrattiM  JJjECTMENT.  tried  before  Lord  Ahinger,  C.  B.,  at  the  last  Gmi^joi^ 
iSaJniiffchLed  Assizes.     The  lessor  of  the  plaintiff  claimed  to  recover  certain  rectoral 

■■^:f*:!f^**u  tithes,  as  heir-at-law  of  one  Thomas  Bath^  who  died  in  1746.    llwasitt 

oiM  oflfAttnroucii 

•  Toiler  jon.  evidence  that  Thomas  Bath  had  four  sons,  viz.  John^  the  eldest,  Thorns, 
whocUimedaa  Andrew^  and  Henry ,  and  evidence  was  given  that  the  lines  of  John^Thmu> 
pmiMs!^Sup  and  Andrew  had  failed  altogether,  and  that  the  lessor  of  the  plaintiff  «<^ 
She^^h«k^(rf^^  great-grandson  and  heir-at-law  of  Andrew^  the  youngest  son.  For  tk 
jrnjidimn  of  Mi  P^ipose  of  shewing  that  the  lessor  of  the  plaintiff  had  no  right  to  rccoTer  the 
«idett  ton.  ud  premises,  the  defendant  contended  that  the  line  of  descent  through  JoK 
liTing;  and  to  the  eldest  son  of  Thomas  Bath,  was  not  extinct ;  and  a  witness  was  called, 
«randMii  wu  who  Stated  that  he  was  the  grandson  of  this  John  Bath,  The  counsel  (« tbe 
Sndll^t^^wfi.  lessor  of  the  plaintiff  objected  that  this  witness  was  interested,  and  therefo^r 
^^wfooi^  incompetent;  but  the  learned  judge  received  the  evidence,  and  a  verdict  ws 
lent  witiMM.        found  for  the  defendant. 

Piatt  obtained  a  rule  nisi  for  a  new  trial,  in  pursuance  of  leave  resent 
upon  the  ground  that  this  evidence  ought  not  to  have  been  received. 

Thesiger  and  ChanneU  shewed  cause.  The  general  rule  on  the  subject^ 
interested  witnesses  is  clearly  laid  down  in  1  Phillips  on  £v,  55 .- — *^  If  ^ 
verdict  can  be  used  in  evidence  against  the  witness,  in  case  the  psrtj^ 
whom  he  is  called  should  fail  in  the  action ;  or  if  the  witness  aa  a^^ 
himself  of  the  verdict,  so  as  to  give  it  in  evidence  in  support  of  hi^  '"** 
claims,  this  is  a  direct  and  immediate  interest  in  the  event  (^  the  s^ 
which  will  render  him  incompetent"  This  rule  has  bean  acted  opoa  '» 
Bent  V.  Baker  (a),  and  many  other  cases.  Tn  St/iith  v.  Prager  (fc),  brf 
Kenyony  C.  J.  said,  *'  The  case  of  Bent  v.  Baker  (a)  laid  down  a  dear  ai 
certain  rule,  by  which  I  have  ever  since  endeavoured  to  regelate  my  c^i^^ 
The  rule  there  laid  down  was,  that  no  objection  could  be  made  to  tW 
competency  of  a  witness  upon  the  ground  of  interest*  unless  he  were  dire^"^ 
interested  in  the  event  of  the  suit,  or  could  avail  himself  of  the  verdict  in  ita 
cause,  so  as  to  give  it  in  evidence  on  any  future  occasion  la  support  ot  > 
own  interest."     Here  the  witness  had  no  such  direct  and  immediate  interni 

(a)  3  T.  Rep.  27.  (6)  7  T.  Kep.  62. 
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in  the  reaak  of  the  cause ;  the  verdict  would  tieither  remove  any  liability  nor     Cbw.  Pieaa, 
would  i<  procure  any  advantage  aflSnnatively  to  the  witness.    A  mere  ikcility   DobITBatb 
to  9ifbstaDdate  a  claim,  which  may  be  gained  by  a  witness,  will  not  disqualify       ^  *• 
bim.    That  was  determined  in  Doe  d.  Nightingale  v.  Massy  (c),  where  the         ^^^^^ 
question  was,  whether  the  mother  of  a  defendant  in  ejectment,  who  claimed 
to  retain  possession  of  the  premises  as  heir-at-law  to  his  father,  was  a  compe- 
tent witness  for  the  defendant,   and  Lord  Tenterden^  C.  J.,  said,  "  The 
question  in  this  case  was,  whether  the  mother  of  the  defendant  was  an  incom- 
petent witness,  inasmuch  ils  she  would  be  entitled  to  dower  if  her  husband 
were  seized.     On  consideration  we  are  all  of  opinion  she  was  competent. 
She  had  no  interest  of  which  the  law  as  to  evidence  takes  notice,  in  the  event 
of  the  suit.    The  judgment  in  the  action  would  be  no  evidence  of  the 
husband's  seisin.     If  he  was  seized  she  is  equally  entitled  to  dower,  whether 
^  premises  be  in  the  hand  of  the  defendant  or  the  lessor  of  the  plaintiff." 
Then  can  this  verdict  be  given  in  evidence  for  the  witness  on  any  future 
occasion  in  support  of  his  own  interest  ?  It  is  quite  clear  that  it  cannot ; 
Nix  T.  Cutting  (d),  is  an  eipress  authority.    That  was  an  action  of  trover 
for  a  horse,  and  the  question  was,  whether  one  Denny ^  who  gave  evidence 
on  the  part  of  the  defendant,  was  an  admissible  witness.     He  stated  that  it 
^vas  agreed  between  the  plaintiff  and  himself,,  that  he  should  take  the  horse 
as  a  security  for  the  payment  of  15/.  deposited  by  him  with  the  plaintiff,  and 
that  the  horse  should  be  sold  at  the  next  Woodbridge  fair,  if  the  money  was 
not  paid  by  that  time :  the  money  was  not  paid,  and  the  witness  sold  the  horse 
^XfFoodbridge  fair  to  the  defendant.    A  rule  having  been  obtained  for  a  new 
trial,  on  the  ground  that  this  evidence  ought  not  to  have  been  received,  this 
Court  confirmed  the  opinion  of  Grose^  J.,  at  nisi  prius^  that  the  evidence  was 
admissible  on  the  ground  that  the  verdict  would  not  be  evidence  in  favour  of 
the  witness  in  any  case.    That  case  was  subsequently  fully  confirmed  in 
^ard  V.  WUkifison  (e),  where  it  was  held  that  in  trover,  a  witness  who  was 
called  for  the  defendant,  was  competent  to  prove  the  property  in  the  goods  to 
be  in  himself.     This  case  is  altogether  distinguishable*  from  Doe  d.  Lord 
Teynham  v.  Tyler  (/),  where  a  remainder  man  was  held  not  to  be  a 
competent  witness,  because  there  the  witness  was  interested  in  the  result  of 
the  suit. 

Piatt  in  support  of  the  rule : — ^The  defendant's  case  depended  entirely 
vpon  the  existence  of  another  heir-at-law,  and  although  the  defendant 
defended  the  action  as  landlord  of  the  premises,  it  does  not  necessarily  follow 
that  he  therefore  claimed  the  inheritance.  [Tindal^  C.  J. — ^The  title  of  the 
iritness  was  set  up  to  shew  that  the  lessor  of  the  plaintiff  had  no  right  to  the 
property ;  non  constat^  that  the  estate  had  not  been  conveyed  away  by  the 
heirs  of  Jokn  BathJ]  The  defendant  must  have  claimed  by  an  adverse  or  a 
iXHisistent  title  to  th^t  of  the  witness.  If  by  a  consistent  title,  then  the  de- 
fendant most  claim  to  hold  under  the  same  title  as  the  witness,  but  if  he 
claims  by  an  inconsistent  title,  then  this  verdict  might  be- given  in  evidence  in 
avour  of  the  witness,  to  enable  him  to  recover  the  mesne  profits  of  the  estate. 

(e)  1  Bam.  &  Ado.  439.  (e)  4  Barn,  ft  Aid.  411. 

{d)  4  Taunt.  412.  (/)  6  Btng.  390. 

E 
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Qm.  PleoM.         TiNDAL,  C.  J. — ^It  af^ears  to  me  that  this  role  must  be  discharged.  Tbe 
Dob  <].  Bath    lessor  of  the  ];4aintifr  claimed  to  recover  in  the  action,  as  heir-at  law,  through 
^  ^  the  Hue  of  a  younger  son  of  Thomoi  Bath.    For  the  purpose  of  defeating 

this  claim,  the  defendant,  who  claimed  an  interest  in  the  premises,  offiEted  to 
prove  that  Thomas  Bath  had  an  elder  son,  whose  heir  was  still  in  aistenoe, 
and  it  is  not  necessary  to  say  that  this  evidence  woold  have  prevented  tbe 
lessor  of  the  plaintiff  from  rBCOvering  in  the  action,  whether  the  defendaat 
had  any  title  or  not.  The  defendant  then  called  the  gprandson  of  that  elder 
son  as  a  witness,  and  the  question  is,  whether  this  person  was  a  competeBl 
witness.  It  is  well  established  that  the  only  ground  of  objection  is  where  a 
witness  has  an  immediate  interest  in  the  result  of  the  siut»  or  where  he  mtj 
use  tbe  verdict  in  bis  own  &vour  cm  any  future  occasion.  First,  had  this 
witness  any  interest  in  the  suit  ?  Tf  tbe  defendant  had  shown  that  he  was 
holdittg  the  property  as  tenant  to  the  witness,  then  the  effect  of  a  verdict  ibr 
the  lessor  of  the  plaintiff  would  be  to  torn  the  defendant  out  of  poasesioai 
and  the  witoess  would  in  that  case  have  been  interested.  Now  the  partj 
who  raised  this  objection  should  show  this  to  be  the  case,  but  here  there  is  do 
pfoof  whatever  that  the  witness  was  in  any  nutfiner  interested  in  the  result  o^ 
the  suit. 

Then  could  this  verdict  be  used  in  the  witness's  favour  in  any  future 
action  ?  This  is  a  verdict  in  favour  of  the  defendant,  and  I  cannot  see  how 
it  could  be  used.  It  is  said  that  the  evidence  given  by  the  vritness  mighibe 
used  in  a  subsequent  action.  I  agree  that  his  statements  would  be  evidence 
agaimt  him  ;  but  they  could  not  be  used  in  his  favour.  The  case,  theieioie, 
seems  to  me  to  fall  precisely  within  the  principle  of  Nix  v.  Cutting  (9),  and 
Wm-d  V.  Willdnstm  (A). 

Park,  J. — ^The  roles  of  evidence  have  not  been  so  well  considered  in  the 
older,  as  in  some  of  the  more  modern  decisions.  I  remember  the  decision  ia 
Bent  V.  Baker  (t),  a  case  where  great  pains  were  taken,  and  the  rule  as  then 
laid  down  by  Mr.  /»  Butter  was  afterwards  approved  of  by  Lord  KefUfon,  in 
Smith  V.  Prager  (j)  ;  and  in  Doe  d.  Nightingale  v.  Massy  (ib),  the  rule  w« 
again  confirmed.  This  case  seems  to  me  to  fall  within  that  rule,  and  I  coom 
with  the  rest  of  the  Court. 

VAUOHA.N,  J. — I  am  of  the  same  opinion.  The  rule  afiecting  this  qoeste 
is  also  to  be  found  in  Doddington  v.  Hudson  (0-  Here  the  witness  bad  do 
such  interest  as  would  exclude  his  testimony.  Nix  v.  Cutting  (^),  is  ako  a 
point,  and  it  does  not  seem  to  me  that  any  distinction  can  be  taken  betweea 
the  rule  as  to  personal  chattels  and  real  property. 

Rule  discharged. 


C^)  4  Taunt.  18. 

(A)  4  Barn.  &  AM.  411. 

(0  3T.  Rep.27. 


0')7T.  Rep.  et 

(^)  1  Barn.  &  Ado.  439. 

\^0  1  Bing.  257. 
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Vaughan  v,  Menlove. 

Jm.  23. 

r|ASE.— The  declaration  stated  that  beibre,  and  at  the  tine  of  the  j^ievance  An  action  on  tbe 

and  injnry  herehiafler  mentioned,  certain  premises,  to  wit,  two  cottages,  ^J^'thJ^*** 

with  the  ai^mrtenances,  s'Knafe  in  the  county  of  -S^rfop,  were  respectively  in  the  ^""Jj^iJa  JSl'' 

respective  possessions  and  occupations  of  certain  persons  as  tenants  thereof  to  ^^^1*^*^7^*  * 

the  plaintiff;  to  wit,  one  thereof  in  the  ix>ssession  and  occupation  of  one  Thomat  ioignite.wherei>y 

ihcfcoe,  as  tenant  thereof  to  the  plaintiff,  the  reversion  of  and  in  the  same,  beionxing  to  the 

with  the  appurtenances  then  bek>nging  to  the  plaintiff,  and  the  other  thereof  \^i,  m  the 

in  the  possession  and  occupation  of  one  Thfrneu  IHekley^  ds  tenant  thereof  to  SSaJSg  ap^S>id 

the  plaintiiE;  the  reversion  of  and  in  the  same,  with  the  appurtenances  then  J^^,^^;iflfcient 

belcHuring  to  the  plaintiff.     And  the  defendant  was  then  possessed  of  a  fer  the  defendant 

certam  dose  near  to  the  said  cottages,  and  of  certain  bniidmgs  of  wood  and  bad  acted  bond 

thatch  also  near  to  die  said  cottages ;  and  the  defendant  was  then  also  pos*-  done'^^ery\hioK 

sessed  of  a  certain  rick  or  stack  of  hay  before  then  heaped,  stacked,  and  put  ^^^fnt  iTaV 

together,  and  then  standing  and  being  in  and  upon  the  said  close  of  the  h^°*^?p^f 

defeodant;  and  the  plaintiff  iurther  saith  that  heretofore,  to  wit,  on,  &c.  that  he  acted  a.  a 

*  • «  «    pruaeni,  not  as  a 

while  the  said  cottages  so  were  In  the  occupation  of  the  said  tenants,  and  raih  man  would 
while  the  reversion  thereof  respectively  so  belonged  to  the  plaintiff  as  afbre-  similar  cirenm. 
taki,  the  said  rick  or  stack  of  hay  of  the  defendant  was  liable  and  likely  ^S^iH^l^l 
to  ignite,  to  take  fire,  and  break  out  into  flame,  and  there  had  appeared,  and  JS  w?/St^Sf 
were  just  groirnds  to  apprehend  and  believe  that  the  same  would  ignite,  take  gJ",Jf,SS5";2 
(ire,  and  break  out  into  flame ;  and  by  reason  of  such  liability,  and  of  thef  5?**VfV^  h*'" 
state  and  condition  of  the  said  rick  or  stack  of  hay,  the  same  then  was  and  this  direction  wa* 
eontimied  dangerous  to  the  said  cottages ;  of  which  said  several  premises  the  dia^hich  ha^*" 
defendant  then  had  notice ;  yet  the  defendant,  well  knowing  the  premises,  IhTpiaSfff'was 
but  not  regarding  his  duty  in  that  behalf,  on  the  day  and  year  aforesaid,  and  w*«"^  ^  •'^**- 
from  thence  until  and  upon  a  certain  day,  to  wit,  &c.  wrongfully,  negligently, 
and  improperly  kept  and  continued  the  said  rick  or  stack  of  hay,  so  likely 
and  liable  to  ignite  and  take  fire,  and  in  a  state  and  condition  dangerous  to 
the  said  cottages,  although  he  could  and  might  and  ought  to  have  removed 
or  altered  the  same  rick,  so  as  to  prevent  the  same  from  being  and  con- 
tinuing so  dangerous  as  aforesaid,  and  by  reason  whereof  the  said  cottages 
fi>r  a  long  time,  during  all  the  time  aforesaid,  were  in  great  danger  of  being 
eonsvmed  by  fire.     And  the  plaintiff  further  says,  that  by  reason  of  the 
premises,  and  of  the  carelessness,  negligence,  and  improper  conduct  of  the 
defendant  in  so  keeping  and  continuing  the  said  rick  or  stack  in  a  state  or 
conditbn  so  dangerous  as  aforesaid,  and  so  liable  and  likely  to  ignite  and 
take  fire  and  break  oat  into  flame,  on  the  day  and  year  last  aforesaid,  and 
while  the  said  cottages  so  were  occupied  as  aforesaid,   and  the  reversion 
thereof  respectively  so  belonged  to  the  plaintiff  as  aforesaid,  the  said  rick  or 
stack  of  hay  of  the  defendant  standing  in  the  close  of  the  defendant,  and 
near  to  the  said  cottages,  did  ignite,  take  fire,  and  break  out  into  flame,  and 
by  fire  and  flame  thence  issuing  and  arising,  the  said  buildings  of  the 
defendant  so  being  of  wood  and  thatch  as  aforesaid  ;  and  so  being  near  to 
the  said  rick  or  stack  as  aforesaid,  were  set  on  fire,  and  thereby  and  by 
reason  of  the  carelessness,  negligence,  and  improper  conduct  of  the  defendant 
in  so  keeping  and  continuing  the  said  rick  or  stack  in  such  condition  as 
aforesaid,  fire  and  flame  so  occaswned  as  aforesaid  by  the  igniting  and 

E2 
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Com.  Pleas,     breaking  out  into  flame  by  the  said  rick  or  stack,  was  therettpon  then  com- 

VauohIn       municated  into  the  said  cottages,  in  which  the  plaintiff  was  so  inteiesied  as 

V.  aforesaid,  which  were  thereby  then  respectively  set  on  fire;  and  then,  to  wit, 

Mbnloti.      qq  ^i^q  ^j^y  3Q^  y^^  ]i^^  aforesaid,  by  reason  of  such  carelessness,  negligence, 

and  improper  conduct  of  the  defendant,  in  so  continuing  the  said  nek  or 

stack  in  such  a  dangerous  condition  as  aforesaid,  in  manner  aforesaid,  wee 

consumed,  damaged,  and  wholly  destroyed,  the  cottages  being  of  great 

value,  to  wit,  the  value  of  600/. ;  and  by  means  of  the  premises  the  [tbintUT 

has  been  and  is  greatly  and  permanently  injured  in  his  said  reversioDarj 

estate  and  interest  of  and  in  each  of  them,  to  the  plaintiff's  damage  of  50<U.; 

and  thereupon  he  brings  his  suit,  &c. 

Piecu.— First,  Not  Guilty. — Second,  that  the  said  rick  or  stack  of  bay  in 
the  said  declaration  mentioned  was  not  while  the  said  cottages  so  were  in  the 
occupation  of  the  said  tenants  thereof  respectively,  and  while  the  Teversioi 
thereof  respectively  belonged  to  the  plaintiff,  likely  to  ignite,  take  fire^  and 
break  into  flame,  nor  did  there  appear  any  just  grounds  to  apprehend  and 
believe  that  the  same  would  ignite,  take  fire,  and  break  into  flame,  nor  was 
the  same  by  reason  of  such  liability,  and  of  the  state  and  condition  of  the 
said  rick  and  stack  of  hay  dangerous  to  the  said  cottages ;  nor  bad  the 
.  defendant  notice  of  the  said  premises  in  manner  and  form  as  the  plaiotif 
hath  in  and  by  his  said  declaration  in  that  behalf  alleged.  Conclusioa  to  die 
country. 

Third  Plea. — ^That  the  said  defendant  did  not,  well  knowing  the  premisn 
in  the  said  deislaration  in  that  behalf  mentioned,  wrongfully,  negHgeotlT, 
or  improperly  keep  or  continue  the  said  rick  or  stack  of  hay  in  a  state  aod 
condition  dangerous  to  the  said  cottages,  in  manner  and  form  as  ^  sak) 
plaintiff  hath  above  in  his  said  declaration  in  that  behalf  alleged.  Coocitf 
sion  to  the  country. 

Fourth  flea. — That  the  said  rick  or  stack  of  hay  did  not  by  reason  of  the 
carelessness,  negligence,  and  improper  conduct  of  the  said  defendant  in  dot 
behalf,  ignite,  take  fire,  and  break  out  into  a  flame,  in  manner  and  fonn  e 
the  said  plaintiff  hath  above  in  his  said  declaration  in  that  behalf  alleged. 
Conclusion  to  the  country. 

Fifth  flea. — ^That  the  said  cottages  were  not  consumed,  damaged  al 
destroyed  by  reason  of  the  carelessness,  negligence,  and  improper  coodod  d 
the  said  defendant  in  that  behalf  mentioned,  in  manner  and  form  as  d» 
said  plaintiff  hath  above  in  his  said  declaration  in  that  behalf  alleged.  Cof 
chision  to  the  country. 

At  the  trial  before  Patieson,  J.,  at  the  last  Shropihire  Aasixes,  the 
following  facts  were  in  evidence.  The  defendant  had  made  a  rick  of  by 
near  a  Imrn  which  belonged  to  him,  and  the  plaintiff  was  the  owner  of  $obk 
cottages  which  were  adjacent  to  the  barn.  The  rick,  which  was  made  el 
gnsa  carried  in  a  damp  condition,  exhibited  signs  of  being  in  a  very  heated 
and  dangerous  state  for  several  days,  and  the  neighbours  waned  tk 
defendant  that  if  he  did  not  shift  the  hay,  the  rick  would  ignite,  and  tJiet 
offered  to  assist  in  making  a  new  rick.  The  defendant  ordered  a  hole  to  he 
cut  through  the  centre  of  the  rick,  but  it  continued  to  smoke  for  two  or  three 
days,  and  some  of  the  bystanders  urged  him  to  take  other  preventhr 
measures ;  but,  ailer  consulting  other  bystanders,  who  said  that  no  daog^' 
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-was  to  be  apprehended,  he  refused  to  do  so,  and  said  **  he  would  chance  it." 
The  rick  sub»equently  ignited,  and  was  burnt,  together  with  the  defendant's 
bam,  in  which  was  a  quantity  of  com,  and  the  fire  spread  from  the  bam  to 
the  plaintiff's  cottages,  which  were  also  destroyed.  Tn  summing  up,  the 
learned  judge  told  the  jury  that  it  was  not  sufficient  for  the  defendant  to  shew 
that  he  had  acted  hon&Jidet  and  had  done  everything  which  he  thought  best 
to  prevent  an  accident,  but  that  he  must  shew  that  he  exercised  reasonable 
caution,  and  that  he  acted  as  a  prudent,  and  not  as  a  rash  man  would  do 
under  similar  circumstances.  At  the  close  of  the  summing  up,  his  lordship 
added,  that  if  the  jury  believed  it  was  an  accident,  the  defendant  was  entitled 
to  a  verdict ;  but  if  they  thought  the  defendant  had  been  guilty  of  gross 
i^^g^igcnoe,  then  that  the  plaintiff  was  entitled  to  recover.  The  jury  found  a 
verdict  for  the  plaintiff,  damages  400/. 


Onn.PUM. 

VAUaHAN 
MSHLOTK. 


Maide  obtained  a  mle  nisi  for  a  new  trial,  upon  the  ground  of  mis- 
direction* 


Talfourd^  Seijt.  and  Whateley  shewed  cause. — ^This  is  not  an  applica- 
tion to  arrest  the  judgment ;  and  similar  actions  to  this  have  been  brought, 
and  where  the  defendant  has  been  guilty  of  carelessness,  no  objection  has 
been  made  upon  the  ground  that  such  an  action  cannot  be  maintained  (a). 
The  learned  judge's  summing  up  was  perfectly  correct.  He  referred  the 
jury  to  the  various  issues  which  were  raised,  and  particularly  to  that  which 
related  to  the  notice  of  the  danger  which  was  given  to  the  defendant.  It  is 
clear  that  the  defendant  was  put  upon  his  guard  by  his  neighbours,  but, 
according  to  hb  own  words,  he  chose  **  to  chance  it"  This  he  might  do 
as  it  respected  his  own  property,  but  he  was  not  justified  in  putting  his 
neighboui^s  property  in  any  danger.  He  knew  that  the  hay  was  carried  in 
such  a  damp  and  unwholesome  state  as  was  likely  to  produce  spontaneous 
combustbn,  and  that  ought  to  have  made  him  the  more  careful,  when  the 
rick  presented  an  unfavourable  appearance.  The  discussion  of  the  degrees 
cS  caution  and  pradence,  which  is  necessary  in  taking  bills  of  exchange, 
which  arose  in  Gill  v.  CuhiU  (6),  Crook  v.  Jadis  (c),  and  other  cases,  is  not 
applicable  to  the  present  case.  Here  the  evidence  was  lefl  to  the  jury 
upon  the  question  of  gross  negligence,  and  they  were  fully  warranted 
in  finding  their  verdict  in  favour  of  the  plaintiff.  It  is  to  be  observed  that 
the  plea  of  Not  Guilty,  put  the  scienter  of  the  defendant  in  issue,  ThomoM 
V.  Morgan  ((Q. 

fi.  V.  Richards  in  support  of  the  mle. — ^No  reliance  was  put  by  the 
plaintiff  at  the  trial,  upon  the  fact  that  the  hay  was  improperly  made,  but  it 
was  rather  assumed  that  the  defendant  had  not  been  careless  in  that  respect. 
Here  the  defendant's  bam  must  have  been  burnt  before  the  fire  could  spread 


(a)  Taifiwrdf  SerU  mentioned  a  case 
tried  before  Aidermn,  B^  at  the  Berks  Aaaixes, 
a  few  yean  ago,  in  which  Taifimrd  appeared 
for  the  defendant,  and  Maule  for  the  plain- 
tiff* The  pUintiff  wat  the  owner  of  a  wood 
adjoining  to  the  defendant's  field,  in  which 
his  servants  were  burning  weeds,  and  in 
doing  so  they  set  fire  to  the  wood.    The 


learned  Serjeant  said  that  he  did  not  object 
at  the  trial,  that  the  action  oonid  not  be 
maintained,  but  the  question  raised  was, 
whether  the  defendant's  servants  had  exer- 
cised due  caution. 

(b)  3  Bam.  &  Cress.  466. 

(e)  5  Baro.  &  Adol.  509. 

(<0  2  Cr.  M.&  Rotcoe;  1  Gale,  172. 
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Com,  P/eut.     ify  the  plaintiff's  cottages,  «iid  the  defendant  had  therelbce  the  rtroQgtit 
Vauquan      possible  motiTe  for  adopting  the  best  mode  to  preserve  the  rick  fipom  igniting. 
^'  The  defendant  was  not  in  the  situation  of  a  bailee  for  reward,  and  no  conlnd 

^^^'  can  be  implied  between  him  and  the  plaintiff.  As  this  case  was  left  to  tbe 
jury,  it  was  difficult  for  them  to  understand  the  meaning  of  grass  negiigoce, 
because  they  had  been  previously  told  that  it  was  not  sufficieat  if  the 
defendant  bond  JUt  meant  to  do  for  the  best.  The  degrees  of  prudeott 
vary  in  diflferent  individuals,  but  a  man  who  acts  according-  to  the  best  of  his 
judgment,  cannot  be  said  to  be  guilty  of  gross  negligence.  In  Croofcr. 
Jadxs  (e),  a  distinction  is  taken  between  gross  negligence,  and  the  ctie  to  be 
taken  by  a  prudent  man ;  and  PaUesofij  J.,  there  said,  **  I  never  could  mvler- 
stand  what  is  meant  by  a  party's  taking  a  bill  under  circumstanoes  which 
ought  to  have  excited  the  suspicions  of  a  prudent  man."  But  here  the 
question  was  so  involved,  that  the  distinction  between  the  degrees  of  negli- 
gence was  not  put  to  the  jury  with  sufficient  accuracy. 

TiNDAL,  C.  J. — ^This  is  a  case  prinuB  impressionism  but  I  feel  no  difficulty 
in  laying  down  the  principle  upon  whk:h  it  must  be  determined.  It  is  da  & 
case  of  bailment,  but  it  depends  upon  the  rule  that  a  man  must  so  use  hi« 
own  property  that  he  shall  do  no  hurt  to  his  neighbour,  and  that  mW  i^ 
applicable  not  only  where  there  is  a  direct  injury,  but  also  where  the  isjiuy  » 
occasioned  through  want  of  due  care  and  caution.  So  here,  although  the 
defendant  did  not  himself  act  fire  to  the  rick,  he  is  nevertheless  intennediatdj 
the  cause  of  its  being  fired,  because  it  is  a  natural  consequence  of  heapio; 
up  hay  in  a  certain  state,  that  ignition  will  take  place.  In  Turhirvily- 
Stamp  (/),  a  fire  had  been  made  in  a  field,  and  was  so  negligently  keplthti 
it  burnt  the  com  in  another  close,  and  it  was  held  that  the  defendant «« 
liable.  ^  For  the  fire  in  his  field  is  his  fire  as  well  as  that  in  his  hooae:  he 
made  it,  and  roust  see  it  does  no  harm,  and  answer  tlie  damage  if  it  docs* 
Every  man  must  use  his  own  so  as  not  to  hurt  another ;  but  if  a  siidda 
storm  had  risen,  which  he  could  not  stop,  it  was  matter  of  evidence,  and  he 
should  have  showed  it."  So  if  experiments  are  made  in  trade,  widioutdie 
caution,  and  a  fire  is  caused  by  combustion,  no  doubt  there  wonld  be  i 
remedy  for  a  party  who  was  injured,  and  there  can  be  no  doubt  but  that  tbs 
injury  may  be  the  subject  matter  of  an  action  on  the  case.  Then  it  is  s>id 
that  the  judge  mistook  the  extent  of  the  defendant's  liability.  The  endeaoe 
was  lefi;  to  the  jury  upon  the  question  of  gross  negligence ;  but  it  is  coa- 
tended  that  this  was  so  mixed  up  with  the  observations  as  to  ddinsry  cut 
and  prudence,  that  the  jury  could  not  properly  entertain  the  questtoa.  Iti> 
said  to  be  sufficient  that  the  defendant  should  act  honestly  and  bon&fdt^^ 
it  is  objected  that  the  degrees  of  prudence  and  care  used  by  different  va^ 
viduals  are  so  various  as  to  afford  a  vague  and  uncertain  rule,  becsose  it  i» 
impossible  to  say  what  the  habits  of  various  men  may  be.  But  this  rsieis 
universally  acknowledged  in  the  Law  of  Bailments,  which  in  most  instance 
agrees  with  the  civil  law,  and  in  Coggs  v.  Bernard  (g).  Lord  Hok  qvak  t- 
the  various  degrees  of  diligence  which  are  required  in  the  different  species  of 
bailment     Speaking  of  one  species,  he  cites  Bracton,  who  says  *'  Talit  A  « 

rO  5  B.  &  Ado.  910.  is)  Loid  Ray,  916. 

(/;  Salk.  13. 
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dedderaiwr  cuitodm^  qualem  dUigeHtmimMS  fMteffamUias  suis  rAtu  ad"     Q^^^** 
hibetJ*    This  is  said  to  be  unintelligible :  that  is  so,  until  the  circumstances      Vaugham 
of  each  particular  case  are  known ;  but  when  they  are  furnished,  the  application      Mh^vs. 
of  the  rule  becomes  clear ;  and  in  the  present  case  I  should  have  felt  no  hesi- 
totioB  in  saying  that  the  defendant  was  guilty  of  very  gross  and  improper 
nc^Ugence. 

Park,  J. — I  am  of  the  same  opinion.  A  man  must  ^so  use  his  own 
property  that  he  shall  not  injure  his  neighbour,  which  is  the  principle  upon 
which  the  Berkshire  case,  as  well  as  Turbervil  t.  Stamp  (A),  was  decided. 
As  to  the  summing  up  of  the  learned  judge,  it  was  perfectly  correct :  it  was 
properly  lefl  to  the  jury  to  say  whether  the  defendant  had  been  guilty  of 
gross  negligence ;  and  no  doubt  the  jury,  afler  hearing  that  he  had  been 
warned  of  the  danger  over  and  over  again,  were  perfectly  satisfied  that  the 
charge  of  gross  negligence  was  proved. 

Gasblke,  J.,  concurred. 

Vadghan,  J. — ^The  principle  upon  which  this  case  is  decided  is  by  no 
means  new.  Unless  the  jury  had  been  satisfied  of  the  existence  of  negli- 
gence, and  gross  negligence,  they  would  have  found  a  verdict  for  the 
defendant ;  but  every  witness  proves  that  he  was  guiUy  of  both.  I  agree  thai 
this  rule  must  be  discharged. 

Rule  discharged. 

(A)  Salk.  13. 


LowNE  t;.  Loader. 

JJXJMFREY  obtained  a  rule  fdsi  to  set  aside  a  judgment,  upon  the  ground  when'^u^'er 

that  it  was  signed  after  the  clerk  to  the  plaintiff's  attorney  had  given  four  rfveab^^be^" 
days*  time  to  plead.  pi»intiA«ttor. 

•'  ^  ney  upon  being 

■ervM  with  a 

Bompas^  Serjt,    shewed  cause  upon  an  affidavit,  which  stated  that  the  TOrtl^tobaa™^ 
consent  to  give  four  days*  fiirther  time  to  plead  was  given  in  consequence  of  f^  thife  uTpto^' 
the  defendant's  clerk  having  served  the  plaintiff's  attorney  with  a  paper  iJ^SSV ™*?*»- 
which  purported  to  be  a  judge's  summons  to  shew  cause  why  the  defendant  jif^ent%r"^ 
should  not  have  further  time  to  plead:  but  that  the  plaintiff's  attorney  wantorapioa, 

A  <■  .«i  •  111,.,/.  after  be  bad  dl»- 

afterwards  ascertamed  that  no  such  summons  bad  been  obtamed  from  a  covendtbatno 


judge,  and  thereupon  the  plaintiff  signed  judgment.  The  affidavits  were  iaifbeenlwu!^ 
contradictory  as  to  whether  the  defendant's  attorney  had  acted  upon  the 
consent  so  given,  by  serving  a  copy  of  a  judge's  order  for  the  time  to  plead, 
upon  the  plaintiff's  attorney. 

Humfrey  contended  that  no  fraud  was  intended  by  the  defendant's 
attorney,  and  that  it  was  not  an  uncommon  practice  for  parties  to  attend  to 
summonses  which  were  not  obtained  at  the  judges'  chambers,  especially 
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.Ctm.  Pieat.     where  the  residences  of  the  parties  were  so  distant  as  to  make  H  very  iDco&< 
LowNB.       venient  to  obtain  a  summons. 


TiNDAL,  C.  J. — ^The  defendant's  attorney  was  guihy  of  a  gro»  impro- 
{Hiety  in  fabricating  this  summons.  It  is  a  very  serious  matter  ;  indeed  it  is 
a  foi^gery  of  the  judge's  signature.    The  rule  must  be  discharged  .with  coots. 


Park,  J.>  and  Vaughan,  J.,  concurred. 


Rule  disdiaiigei 


Ja«.  97-^30. 

The  defendants 
entered  Into  the 
following  acree- 
meut:— **  That 


Wilkinson  v.  Hall  and  another  (o). 

£)E6T  upon  the  statute  4  Geo.  II.,  c.  28,  s.  1,  brought  by  the  plaintiff  dttBi 
ing  as  one  of  the  two  tenants  in  common  in  fee,  of  a  wharf  and  ware- 
they  thooid  be-  houses  Called  Botolph  Wharf,  in  the  city  of  London^  against  the  defeodiits 
£o?o/pAWhurf  aft  as  tenants  of  the  same  premises,  to  recover  double  the  yearly  value  of  ooe 
th^tenaney^to  Undivided  moiety  of  the  same  premises,  which  it  was  alleged  the  defenduis 
uS'Sfj£*^*t£*  ^*^  wrongfully  held  over  after  the  service  upon  them  of  notice  toquitauA 
paring  a  qJar-     demand  of  possession.     The  declaration  contained  two  counts  upon  the 

ters  rmt  on  that  ^.vi/.i.i,  .  ■•  .  .«.i_:-^ 

day  1 8c  that  they  statute  (b)  I  the  first  foundcd  on  a  six  months'  notice  to  quit,  which  €X|»t» 

should  give  tecn- 
rity  to  pay  one 

anarter't  xent  in  adTanee  aa  long  aa  they  shonld  oontlnne  tenants; "  and  in  a  Bond  given  aa  a  leenrity  te 
le  rent  it  was  recited,  '*  That  the  defendants  had  become  tenants  of  Botolph  Wharf  at  the  rent  at  375/.  a 
anarter,  and  had  paid  the  first  quarter's  rent,  and  had  agreed  to  pay  the  said  sum  of  37SI.  on  or  befiuv  the 
rat  day  of  every  quarter  during  which  they  shonld  hold  the  premises:*'— JieU,  that  this  was  a  qnartefrly 
tenanoy. 

An  estate  was  mortgaged  in  fee.  subject  to  the  usual  proviso  fnr  redemption  on  payment  of  the  priodnal 
and  interest,  on  the  6tn  Juu§  1834.  It  was  fhrther  provided,  that  the  mortgagor  should  not  be  entitled  to 
call  in  the  principal  money  before  J)eeemb0r  1840,  if  the  interest  was  in  the  mean  time  regulariy  paid;  and  the 
mortgage  deed  cont^ned  a  covenant  that  the  mortgagor  should  hold,  occupy  and  enjoy  the  estate  aotil 
defeult  should  be  made  in  pajprnent  of  the  principal  or  interest  contrary  to  the  before-mentioned  piovisoos : 
— fTe/d.  that  this  amounted  to  a  lease  of  the  premises  by  the  mortgagee  to  the  mortgagor  uatil  ileeemAer  1840. 

Whether  a  quarterly  tenant,  who  wilAilIy  holds  over  after  his  tenancy  is  expind,  is  liable  to  pay  doable 
value  to  his  landlord  under  4  Geo.  II,,  c  XT.— ^acere. 


(a)  See  Wilkinmm  v.  Haliy  1  Hodges^  170. 

(6)  The  first  count  of  the  declaration  was 
at* follows : — For  that  whereat  the  said  de- 
fendants before  and  at  the  time  of  giving  of 
the  notice  to  quit  and  making  the  demand 
as  hereinafter  mentioned,  and  from  thence 
until  a  certain  day,  to  wit,  the  14th  daj  of 
June,  1834,  held  and  enjoyed  one  undivided 
moiety  or  half  part,  the  whole  into  twoeqtial 
parts  to  be  divided^  of  and  in  certain  tene- 
ments, to  wit,  a  certain  quay  or  wharf  and 
certain  warehouses  vaults  and  buildings, 
with  the  appurtenances,  as  tenants  thereof 
to  the  said  plaintiff;  thai  u  to  My,  at  tenanlt 
thereof  for  a  term  of  yean^  that^  it  to  «oy, 
from  If  far  to  year,  for  so  long  a  time  as  the 
plaintiff  and  the  defendants  should  respec- 
tively please;  and  the  defendants  during  all 
the  time  aforesaid  held  and  enjoyed  the 
other  undivided  moiety  of  the  said  tene- 
ments with  the  appurtenances  as  tenants 
thereof  to  one  WilHam  Stetmett  (that  is  to 
say),  as  such  tenants  thereof  for  a  term  of 
years  (that  is  to  say)  from  year  to  year  for 
so  long  a  time  as  the  said  WUiiam  Stennett 
and  the  said  defendants  should  respectively 


please,  the  reversion  of  and  in  the  aud  frit 
mentioned  one  undivided  moiety  of  the 
said  premises  with  the  appurteoaaces,  tv- 
ing  all  that  time  belonging  to  the  si:i 
plaintiff,  and  the  reversion  of  and  in  t^ 
uther  imdivided  moiety  thereof,  dansir  *^ 
that  time  belonging  to  the  sud  ITii^^* 
Stennett;  and  thereupon,  heretofi»e«  ^ 
whilst  the  said  defendants  so  beid  sai 
enjoyed  the  said  find  mentioned  one  ^^' 
vided  moiety  of  the  said  tenements  with  tbe 
appurtenances  as  tenants  thereof  to  the  sa^i 
plaintiff,  and  the  said  other  nndirided  m^? 
thereof  as  tenants  thereof  to  the  ««d  /ft- 
tiam  Stennett  as  aforesaid,  and  iriiilst  tb 
said  reversion  of  and  in  the  said  first  niet- 
tioned  one  imdivided  moiety  tfaeieaf  so !«- 
lonffed  to  the  said  plaintiff,  and  whilst  tbc 
said  reversion  of  and  in  the  said  other  na^ 
vided  moiety  thereof  so  belong  *»  ^ 
said  WiUiam  Stennett  as  afoiesu<l«  to  «s* 
on  the  Uthday  of  Decemher,  1833»  he'^ 
said  plaintiff  and  the  said  f^iU^  ?^*^[ 
and  each  of  them  gave  notice  in  •"*'°C[') 
the  said  defendants,  and  thereby  dissan*  - 
of  and  required  the  defendants  to  qmt  as-. 
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on  the  Idth  day  of  June  1834,  and  claiming  doable  value  from  that  day  to 
the  6th  day  of  April  1835,  when  the  defendants  quitted  possession.  The 
second  founded  on  a  three  months'  notice  to  quit,  which  expired  on  the  13th 
day  of  December  1833,  and  claimingr  double  value  from  that  day  to  the  before- 
mentioned  6th  day  of  April  1835.  The  declaration  also  contained  a  count 
ibr  use  and  occupation,  claiming  the  single  rent  for  six  months  from  the 
before-mentioned  13th  day  of  December  1833,  to  the  before-mentioned  13th 
day  of  June  1834. 


Cwn,  PieoB, 

HVlLKINSON 

Haix 
and  another. 


deliver  np  the  posiesnon  of  the  laid  tene- 
mentS)  with  the  appurtenances,  to  them  the 
said  plaintiff  and  the  said  Wiiliam  Stetmeti 
or  to  either  of  them ;  that  is  to  say,  posses- 
sion of  the  said  first  mentioned  undivided 
moiety  to  him  the  plaintiff  or  the  said  fVii- 
Ham  StewieUt  and  the  possession  of  the  said 
other  undivided  moiety  thereof  to  the  said 
WilHam  Sieiuuii  or  the  plaintiff,  on  the  said 
14th  day  of  June  1834,  provided  the  said  de- 
fendants' tenancy  of  the  said  premises  ori- 
ginally commenced  at  that  period  of  tbe 
year,  or  otherwise  to  quit  and  deliver  up  the 
possession  of  the  said  premises,  that  is  to  say, 
of  the  said  first  mentioned  undivided  moiety 
thereof,  to  the  said  plaintiff  or  the  said 
WiUiam  Stennettf  and  the  possession  of  the 
said  other  undivided  moiifty  thereof,  to  the 
said  iViiiiam  Sitimeti  or  the  plaintiff,  at 
the  end  of  the  current  year  of  their  tenan- 
cies, which  should  expire  next  after  the  end 
of  half  a  year  from  the  time  of  their  beins 
served  with  the  said  notice.  And  the  said 
plaintiff  avers,  that  the  said  term  and  te- 
nancy of  the  said  first  mentioned  undivided 
moiety  of  and  in  the  tenements  with  the 
appurtenances,  the  reversion  of  and  in  which 
so  oelonged  to  him  the  plaintiff  as  aforesaid, 
and  the  said  term  and  tenancy  of  and  in 
the  said  other  undivided  moiety  of  tbe  said 
tenements  with  the  appurtenances,  the  re- 
version of  and  in  which  so  belonged  to  the 
said  tflUiam  Stetmeit  as  aforesaid  afterward, 
to  wit,  on  the  14th  day  oi  June  1834,  ended 
and  were  and  each  of  them  was  duly  deter^ 
mined  \ij  the  said  notice.    And  the  said 

Slaintiff  m  fact  further  says,  that  after  the 
etermination  of  the  saia  tenancy  of  the 
said  defendants  of  and  in  the  said  first  men- 
tioned undivided  moiety  of  the  said  tene- 
ments with  the  appurtenances,  the  reversion 
of  and  in  which  so  belonged  to  tbe  plaintiff 
as  aforesaid,  and  aft«r  the  determination  of 
the  said  tenancy  of  the  said  defendants  of 
and- in  the  said  other  undivided  moiety  of 
the  said  tenements  with  the  appurtenances, 
the  reversion  of  and  in  which  so  belonged 
to  the  said  H^ii/iam  Stetmeit  as  aforesaid, 
and  whilst  the  defendants  continued  in  pos- 
session of  the  entirety  of  the  said  tenements, 
with  the  appurtenances  as  aforesaid,  and 
the  said  plaintiff  was  so  entitled  to  the  pos- 
•esuion  of  the  said  first  mentioned  undi- 
vided moiety  thereof;  and  whilst  tbe  said 
fViiiiam  Stennett  was  so  entitled  to  the  jmb- 
•ession  of  the  said  other  undivided  moietv 
thereof  as  aforesaid,  to  wit,  on  the  said  14th 
day  of  June  1834,  the  said  plaintiff  and  the 


said  WiUiam  Stennett  by  a  certain  notice  in 
writing  then  made  and  signed  by  him  the 
plaintiff  and  the  said  fFUham  Stennett  and 
delivered  to  the  said  defendants,  demanded 
and  required  tho  said  defendants  to  deliver 
the  possession  of  the  said  tenements  with  tbe 
appurtenances  to  the  said  plaintiff  and  the 
said  WiUiam  Stennett,  that  is  to  say,  the 
plaintiff  thereby  demanded  and  required  the 
defendants  to  quit  and  deliver  up  the  pos- 
session of  the  first  mentioned  undivided 
moiety  of  the  said  tenements  with  the  ap- 
purtenances, to  him  the  said  plaintiff  or  to 
the  said  William  Stennett^  and  the  said 
William  Stennett  thereby  required  the  de- 
fendants to  quit  and  deliver  up  the  ^osse»- 
sion  of  the  said  other  undivided  moiety  of 
the  said  tenements  with  the  appurtenances 
to  him  the  said  WiUiam  Stennett  or  the 
plaintiff. 

Averment. — ^That  the  defendants  did  not 
deliver  up  the  possession  of  the  premises 
according  to  the  said  notice  and  demand, 
but  wilfully  held  over  the  same — conclud- 
ing with  an  averment  of  the  value  of  the 
premises,  &c. 

Second  Count.— And  whereas  also,  the 
said  defendants  heretofore  and  before  the 
^vin^  of  the  notice  and  making  the  demand 
m  writing  as  in  this  count  mentioned,  to 
wit,  on  the  3rd  day  of  December  1833,  and 
from  thence  until  a  certain  day,  to  wit,  tbe 
14th  day  of  December  in  the  same  year,  held 
and  enjoyed  one  undivided  moiety  of  certain 
tenements  with  the  appurtenances,  situate 
in  the  city  of  London,  as  tenants  thereof  to 
the  said  plaintiffli ;  that  it  to  My,  ae  ienantt 
thereof  /or  the  retidue  and  remainder  of  a 
certain  tenancy  for  a  term  of  year*  to  them 
the  said  defendants  theretofore,  to  wit,  on 
the  12th  dav  of  June  1832,  granted,  the 
reversion  of  the  one  undivided  moiety  in  this 
count  first  mentioned  of  the  said  tenements 
with  the  appurtenances  in  this  count  men- 
tioned, during  all  that  time  belonging  to  the 
said  plaintiff,  and  the  defendanu  during  all 
the  time  aforesaid  held  and  enjoyed  the 
other  undivided  moiety  of  the  tenements  in 
this  count  mentioned  with  the  appurtenances, 
as  tenants  thereof  to  the  said  William  Sten" 
nett  for  the  residue  and  remainder  of  the 
said  term,  the  reversion  of  and  in  the  last 
mentioned  moiety  of  the  said  tenements, 
with  the  appurtenances,  during  all  that 
time  belonging  to  the  said  William  St^nneti^ 
and  the  said  respective  tenancies  and  terms 
afterwards,  to  wit,  on  the  14th  day  of  De^ 
cember  1833,  were  and  each  of  them  was 
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Cm.  PJem.        To  ilie  ficst  count  tbe  d^fondanU  pleaded,  first,  thai  they  did  oolhold  Ik 

Wii^mow     ^^^  moiety  of  the  premises  as  tenants  thereof  to  the  plaintiff  for  the  tenn  or 

«.  time  in  tha(  count  mentioned ;  seoondly,  that  the  reversion  of  and  in  Ike  said 

and  flm^tfaec    "^'^^7  ^^  ^^  premises  did  not  belong  to  the  plaintiff  as  in  that  count  ilkged; 

thirdly,  that  the  plaintiff  did  not  give  snch  notice  in  writing  to  the  defendants^ 

or  thereby  demand  of  and  require  the  defendants  to  quit  and  ddivcroptbe 

possession  of  the  said  moiety  of  the  premises  as  in  that  oount  alleged ;  and 

fourthly,  that  the  supposed  term  and  tenancy  of  the  said  moiety  of  tbe  pI^ 

mises  was  not  ended  or  determined  as  in  that  count  aDeged. 

To  the  second  count  the  defendants  pleadedi  first,  that  they  did  not  yd 
the  said  moiety  of  the  premises  as  tenants  thereof  to  the  plaintiff  for  tk 
residue  and  remainder  of  the  supposed  tenaucy  and  term  of  years  in  H 
eount  mentioned;  secondly^  that  the  reversion  of  and  in  the  said  moicfyof 
the  premises  did  not  belong  to  the  plaintiff  as  in  that  count  alleged;  tst 
thirdly,  that  ihid  supposed  tenancy  and  term  of  years  of  and  in  the  said  moietr 
of  the  premises  was  not  ended  or  determined  as  in  that  count  alleged. 

And  to  the  third  count  the  defendants  pleaded,  that  they  never  wen 
indebted  to  the  plaintiff  as  in  that  count  alleged.  Upon  all  these  pleas  iBoe 
was  joined. 

At  the  trial  before  Tindal^  C.  J.,  at  the  London  adjourned  sittings  afla 
Trinity  Term  1835,  the  jury  found  as  a  fact  the  single  yearly  value  of  the 
entire  premises  to  be  1341/*,  which  finding  as  to  the  value  was  to  be  biodiBi 
on  the  parties.  In  other  respects  the  jury,  with  leave  of  the  learned  jud^ 
and  by  the  consent  of  the  said  defendants,  found  a  verdict  pToformd  for  tbe 
plaintiff,  such  verdict  to  be  subject  to  the  opinion  of  this  Conit  upon  the 
following 

Cask  : 

On  the  12th  June  1832,  the  premises  in  question  then  belonging  to  hb 
Majesty,  and  being  then  vested  in  the  Lordn  CowmUsumers  of  his  Majedy's 
Treasury y  in  trust  for  his  Majesty,  or  the  secretary  for  the  time  being  to  ^ 
said  commission,  for  the  use  and  service  of  his  Majesty's  Customs,  tine 
defendants  entered  into  an  agreement,  of  which  the  following  is  a  copj:— 
*'  That  Messrs.  Hall  should  become  tenants  of  Boiolph  Whaif  at  375/.  t 
quarter,  the  tenancy  to  commence  on  Thursday  the  14th  of  June,  they  piy* 
ing  a  quarter's  rent  on  that  day.  That  Messrs.  Hall  should  give  secnritr  (c 
be  approved  of  by  the  ComndssioTurs  of  Customs^  to  pay  one  quarter's  rart 
in  advance  as  long  as  they  continue  tenants.    That  tfaMey  should  also  give 

detennined  and  ended,  and  the  said  plaintiff  Ham  Sietmeti  or  either  of  them;  tiiit  ii  l» 

and  the  said  Wiiiiam  Stetmeti  after  the  de-  aay,  the  posBession  of  the  aud  undivided 

tennination  thereof,  to  wit,  on  the  16th  day  moiety  in  this  eount  first  mentioned  of  tlsc 

of  Detewtber  1833,  duly  demanded  poasea-  said  tenements  with  the  appaitenaims.  t» 

sion  of  the  said  tenements  from  the  said  him  the  said  plaintiff  or  to  the  said  t^'t&m 

defendants,  that  is  to  say,  the  plaintiff;  the  SUtmett,  and  the  said  fFWum  Skmrnett  tk 

possession  of  the  said  undivided  moiety  in  possession  of  the  other  undivided  maiety  d 

this  count  first  mentioned  of  the  said  tone-  the  said  tenements  vrith  the  i 


ments  vrith  the  appurtenances,  and  the  said  to  him  the  said  Wiiiiam  Sitmett  or  to  t^ 

Wiiiiam  SietmHi  possession  of  the  said  other  plaintiff. 

undivided  moiely  of  the  said  tenements  Averment.— That  the  defeadists  dUaet 

with  the  appurtenances.    And  the  plaintiff  deliver  up  the  possession  of  the  ] 


and  the  saia  William  Stetmeti  then  nve  a  according  to  the  said  notice  and  t 

certain  notice  in  writing  to  the  said  defend-  but  wilfully  held  over  the  sane— c 

ants,  requiring  them  to  deliver  the  posses-  ing  with  an  averment  of  the  nine  of  the 

sion  of  the  said  tenements  to  the  said  Wii'  premises.  &c. 
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saciuii^  to  accoimt  for  4uiid  pay  onrer  to  the  Cammtrn'oneft  of  CimIomI,  ftr  the 
benefit  of  the  asalgnees,  such  sams  as  they  may  receive  for  tent  lor  goods 
due  prior  to  the  14th  of  June  immediatriy  ij|K)b  being  required  to  do  Stt. 
June  12th,  1832.'* 

This  egreemeut  was  signed  by  fF.  J.  HaU  as  agent  for  and  on  behalf  <£ 
the  defendants,  and  by  J.  G,  fFalford  as  solicitor  for  the  Commisnoners  of 
Cuetonu^  and  agent  for  and  on  behalf  of  their  secretary  for  the  time  being. 
On  the  ISth  June  1832  the  defendants,  with  one  Lawrence  Thompson  as 
their  surety,  entered  into  a  bond,  of  which  the  following  is  a  copy : — 

Know  all  men  by  these  presents,  that  we,  Wiliiam  HaU  the  elder,  and 
ThomoB  Spencer  HaU  and  Lawrence  Thompson^  are  held  and  firmly  bound 
unto  our  Sovereign  Lord  William  the  Fourth  by  the  grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland^  King,  defender  of  the  faith* 
in  the  sum  of  700Z.  of  good  and  lawful  money  of  Great  Britaifi,  to  be  paid 
to  our  said  Lord  the  King,  his  heirs  and  successors ;  to  whidi  payment  weH 
and  truly  to  be  made  we  bind  ourselves,  &c. 

Whereas  the  above  bounden  William  Hall  and  Thomas  Spencer  Hall 
bave  this  day  become  tenants  to  Charles  Andrew  ScoveU^  Esq.,  secretary  to 
the  Commissioners  of  Customs,  in  trust  for  his  Majesty,  of  certain  premises 
called  Botohph  Wharf,  at  the  rent  of  375/.  a  quarter ;  and  miiereas  the  said 
tViUiam  Hall  and  Thomas  Spencer  HaU  have  this  day  paid  to  the  said 
Charles  Andrew  Scovellj  in  trust  fbr  his  Miyesty,  the  sum  of  975/.  for  Ihe 
first  quarter's  rent,  and  have  agreed  to  pay  the  said  sum  of  375/.  on  or  before 
the  first  day  of  every  quarter  during  which  they  hold  the  said  premises ;  and 
whereas  also  there  are  certain  sums  due  and  payable  for  warehouse  rent  from 
certain  parties,  in  respect  of  g^oods  landed  and  warehoused  at  the  said  pre- 
mises. Now  the  condition  of  this  obligation  is  such,  that  if  the  said  JFUliam 
HaU  and  Thomas  Spencer  Hall  shall  well  and  truly  pay  to  the  said  Charles 
Andrew  Scovell  or  his  succcssotb,  the  sum  of  375/.  on  or  before  the  first  da;f 
of  every  quarter  duriug  which  they  hold  the  said  premises,  and  shall  at  all 
times  well  and  truly  account  to  the  said  Charles  Andrew  SeoeeUy  or  to  such 
person  as  he  shall  appoint  for  that  purpose,  for  all  sums  received  by  them,  or 
any  of  them,  due  and  payable  on  account  of  warehouse  rent  as  aforesaid,  and 
shall  permit  and  suffer  the  said  Charles  Andrew  Scovellj  or  any  person 
appointed  by  him,  to  inspect  all  books,  papers  and  writings,  in  their  or  any 
of  their  custody  relating  to  such  last-mentioned  sums,  then  this  obligation  to 
be  void ;  otherwise  to  remain  in  full  force  and  virtue. 

By  indentures  of  lease  and  release,  bearing  date  2nd  and  3rd  December 
1833,  the  premises  called  Bntolph  Wharf  were  conveyed  by  the  Lords  of  the 
Treasury  and  the  Commissioners  and  Secretary  of  the  Customs  to  the  plaintil^ 
and  to  his  partner  WilHam  Stennett,  their  heirs  and  assigns,  to  the  uses 
therein  declared  ;  that  is  to  say,  as  to  one  moiety  to  such  uses  and  upon  such 
trusts  as  the  plaintiff  should  by  deed  or  deeds  direct,  limit,  or  appoint ;  and  in 
default  thereof^  or  if  incomplete,  to  the  use  of  the  plaintiff  and  bis  assigns  for 
life,  remainder  to  one  John  Knill  Kinjmian^  his  executors,  administrators 
and  assigns,  during  the  life  of  the  plaintiff,  in  trust  for  the  plaintiff,  remainder 
to  the  use  of  the  plaintiff,  his  heirs  and  assigns,  for  ever.  Similar  uses  were 
limited  and  declared  as  to  the  other  moiety  in  favour  of  William  Stenneti. 
The  defendant  then  gave  in  evidence  certain  indentures  of  lease,  appoint; 
ment  and  release,  bearing  date  respectively  the  4th  and  5th  December  1832*. 
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By  the  latter  deed  the  plaintiff  and  the  said  William  Stennett  did,  and  eadi 
of  them  did,  in  consideration  of  13,000^.,  direct,  limit  and  appoint,  that  from 
and  immediately  after  the  execution  thereof  the  undivided  moiety  of  each 
of  them  in  the  above-mentioned  messuages  and  premises  should  remain  and 
be  to  the  use  of  fFynn  ElUs^  Esq.,  his  heirs  and  assigns  for  ever  (c), 


(e)  The  following  aie  the  mott  material 
parts  of  this  deed,  which  ara  not  set  out  in 
the  case.  It  will  be  seen  that  the  Court 
was  authorised  to  refer  to  the  pleadings  in 
the  cause,  and  also  to  copies  of  the  deMs. 

"  To  have  and  to  hold  the  said  wharf  or 
^uay,  hereditaments,  and  all  and  singular 
other  the  premises  hereby  released  or  in- 
tended so  to  be,  with  their  appurtenances, 
unto  and  to  the  use  of  the  said  Wjpm  EUi»^ 
his  heirs  and  assign,  for  ever;  subject  never- 
theless to  the  proviso  or  condition  for  re- 
demption thereof  next  hereinafter  contained, 
that  is  to  saV|  provided  alwayif,  and  it  is 
hereby  agreed  and  declared  between  and  by 
the  parties  to  these  presents,  that  if  the  said 
TJwmat  Wiikinnm  and  tViiliam  Siemutt,  or 
either  of  them^  or  either  of  their  heirs  exe- 
cutors administrators  or  assigns,  shall  and 
do  on  the  5th  day  oiJunt  now  next  ensuing, 
well  and  truly  pay,  or  cause  to  be  paid,  to 
the  said  fVyim  EUU,  his  executors  adminis- 
trators or  assigns,  the  sum  of  13,000/.  of 
lawful  money  of  Greai  Britain,  together 
with  interest  for  the  same,  after  tiie  rate  of 
5/.  for  eveiy  100/.  by  the  year,  to  be  com- 
puted fiom  the  day  of  the  date  of  these  pre- 
sents, without  making  any  deduction  or 
abatement  out  of  the  said  sum  of  13,000/. 
or  the  interest  thereof  or  any  part  thereof 
respectively  for  or  iii  respect  of  any  present 
or  future  taxes,  charges,  assessments,  pay- 
ments or  impositions,  or  any  other  matter 
cause  or  thing  whatsoever,  tlien  and  in  such 
case  he  the  said  Wynn  EUu,  his  heirs  or 
assigns,  shall  and  will  at  any  time  after 
such  payment  shall  be  so  made  as  aforesaid 
upon  the  request  and  at  the  proper  costs  and 
charges  of  the  said  TAomas  WUkuwm  and 
fVUHam  Stemteti,  or  one  of  them,  their  or 
one  of  their  heirs  executors  administrators 
or  assigns,  reconvey  the  said  wharf  or  quay 
and  hereditaments  hereby  appointed  and 
released,  or  intended  so  to  be,  with  their  ap- 
purtenances, to  the  use  of  the  said  Tkamat 
tVUkinmm  and  WUHam  Stennett^  their  hein 
and  assigns,  as  tenants  in  conunon,  or  in 
such  manner  as  they  respectively  shall  in 
that  behalf  order  or  direct,  free  from  all  in- 
cumbrances whatsoever  ixiade  done  or  com- 
mitted by  the  said  fVytm  Eiiis,  his  hein 
executon  administraton  or  assigns.  And 
the  said  TMomat  Wilkmmm  and  WUtiam 
Sienneit  for  themselves  jointly  and  severally 
and  for  their  respective  hein  executors  and 
Administraton,  do  hereby  covenant  promise 
and  agree  with  and  to  the  said  ffynn  £//a«, 
his  executon  administraton  and  assigns, 
that  they  the  said  Thomat  fFMinton  and 
Wiliiam  Sienneti,  or  one  of  them,  their  or 
one  of  their  hein  executors  administraton 
or  anigns,  shall  and  will  well  and  tnUy  pay, 


or  cause  to  be  paid,  unto  the  laid  Wfn 
EUit,  hia  executon  administraton  or  ai- 
signa,  the  said  sum  of  13,000/.  and  the '» 
tereat  thereof,  on  or  at  the  day  ortime  ineB- 
tioned  in  the  a&resaid  proviso  for  the  pif- 
ment  thereof  respectively,  without  anj  i- 
duction  or  abatement  whataoerer,  accoidin; 
to  the  true  intent   and  meamng  of  t^ 
preaenta :  Provided  alwaya,  and  it  ii  henby 
agreed  and  declared  between  and  liy  t)u 
parties  to  theae  preaenta,  that  if  the  aid 
Tkomat  fFUkinmm  and  WUKamStaumt,  a 
one  of  them,  their  or  one  of  their  hdn  eB> 
cuton  administraton  or  aaaigni,  do  and 
ahall  on  the  aaid  5th  day  of  June  novoext 
enauing,  and  on  every  5th  day  of  Jhm  ie4 
.'^th  day  of  Dtcewiber  which  will  be  in  the 
yean  1834»  1835,  1836,  1837,  1838,  tad 
1839  reapectively,  and  on  the  5th  day  of 
Jum  which  will  be  in  the  year  1840,  e 
within  one  calendar  mon^  next  afts  eieh 
of  the  aaid  day  a  reapectively,  well  aad  trol; 
pay,  or  cauae  to  be  paid,  unto  the  said  Wfm 
EUia,  hia  executon  administraton  or  ii- 
signs,  half  a  year's  interest  for  the  said  as 
of  13,000^  after  the  rate  aforesaid  and  with. 
out  any  deduction  whatsoever,  thea  aodii 
auch  caae  it  ahall  not  be  lawfiil  for  ihe  nid 
fVynn  EUU,  hia  executon  sdministntQner 
aaaigna,  before  the  5th  day  of  Deeemkr, 
1840,  to  call  in  or  compel  pajmeot  of  ik 
said  sum  of  13,000/^  or  of  any  part  theiecf; 
any  thing  in  theae  preaeuta  cootaioed  to  tlie 
contrary  thereof  in  anywiae  notwithstaad- 
ing:  Provided  ^waya,  and  it  ia  betebf  fio^ 
ther  agreed  and  declared,  between  aadbf 
the  partiea  to  theae  presents,  that  if  at  asy 
time  or  timea,  whilst  the  aaid  aom  of  13,0OA^ 
hereby  aecured  aa  aforesaid,  or  anj  ^ 
thereof,  ahall  remain  due  to  the  said  Wf* 
BUit,  hia  executon  adminiatraton  or  » 
Bigna,half  a  year'a  interest  shall  be  iaanoi 
and  unpaid  for  more  than  one  cakniar 
month  after  the  time  hereinbefore  sppofflttd 
for  the  payment  thereof,  and  the  int«st 
being  ao  in  arrear,  the  aidd  Wjfim  EUa,\A 
executon  administraton  or  aaagas,  iba3 
nevertheleas  neglect  or  forbear  to  catt  is<s 
compel  payment  of  the  said  sum  of  13,008/-, 
or  so  much  thereof  as  shall  then  be  doc^  c 
shall  accept  interest  |for  the  same,  or  aa; 
part  thereof,  then  and  in  auch  caae  the  asid 
IVytm  E/iu,  hia  executon  adminiftratgi ' 
aaaigns,  ahall  not  by  auch  neglect  or  fa^ 
bearance,  or  by  auch  hia  or  their  ueefi»aa 
of  intereat  aa  aforeaaid,  be  precluded  or  f* 
vented  from  demanding  recovering  aad  I^ 
ceiving  of  and  from  the  aaid  T%ama»  ffi^ 
ton  and  JVUlkm  SiemuU,  or  one  of  tbes. 
their  or  one  of  their  hein  execatois  tdB^ 
niatraton  or  aaaigns,  the  payment  of  the 
aaid  sum  of  13,000/.,  or  ao  much  thereof « 
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subject  to  a  proTiso  for  redemption  thereinafter  oontained,  for  payment  of  the     Com.  PUm. 
sum  of  13)000^.,  with  interest,  on  the  5th  day  of  June  then  next.    It  was  by     Wilkimion 
the  same  indenture  further  provided,  declared,  and  a^eed,  that  the  said         ^- 
ffynn  EUU  should  not  be  entitled  to  call  in  the  principal  money  by  him    ^^  another, 
advanced  upon  the  said  mortgage,  before  the  5th  day  of  December^  1840,  if 
the  interest  payable  by  the  mortgagors  in  respect  of  such  principal  money 
was  in  the  mean  time  regularly  paid,  according  to  the  terms  of  the  said  deed. 
In  the  said  last-mentioned  deeds  are  also  the  following  clauses  or  provisions : 
And  that  if  the  said  sum  of  13,000/.  or  the  interest  thereof,  or  any  part 
thereof  respectively,  should  not  be  paid  conformably  to  the  aforesaid  provisoes 
or  agreements  for  payment  of  the  same,  and  the  true  intent  and  meaning  of 
that  indenture,  then  and  in  such  case  it  should  and  might  be  lawful  for  the 
said  fffnn  Ellis^  his  heirs,  and  assigns,  at  any  time  or  times  theresfler,  into 
and  upon  the  said  wharf  or  quay,  and  hereditaments,  thereby  appointed  and 
released,  or  intended  so  to  be,  to  enter,  and  the  same  from  time  to  time 
peaceably  and  quietly  to  have,  hold,  occupy,  possess,  and  enjoy,  and  receive 
and  take  the  rents,  issues,  and  profits  thereof,  without  any  let,  suit,  trouble, 
denial,  interruption,  or  disturbance  whatsoever,  of,  from,  or  by  the  said 
ITiomas  Wilkinson  and  fFilliatn  Siennett  respectively,  or  their  respective 
heirs  or  assigns,  or  any  person  or  persons  whomsoever,  having  or  lawfully  or 
equitably  claiming,  or  who  should  or  might  have  or  lawfully  or  equitably 
claim,  any  estate,  right,  title,  interest,  or  inheritance,  in,  to,  or  out  of  Uie  said 
wharf  or  quay  and  hereditaments,  thereby  appointed  and  released,  or  intended 
so  to  be,  or  any  part  or  parts  thereof;  and  that  free  and  clear,  and  freely  and 
clearly  and  absolutely  acquitted,  exonerated,  and  for  ever  discharged  or  other- 
wise, by  the  said  Thoma*  Wilkinson  and  WHUam  Siennett^  or  one  of  them, 
their  or  one  of  their  heirs,  executors,  or  administrators,  saved,  protected,  kept 
harmless,  and  indemnified  of,  from,  and  against,  all  and  all  manner  of  former 
and  other  gifts,  grants,  bargains,  sales,  jointures,  dowers,  mortgages,  uses, 
trusts,  wills,  entails,  annuities,  fines,  issues,  amerciaments,  stetutes,  recognis- 
ances, judgments,  executions,  extents,  seiacures,  sequestrations,  and  all  other 
estates,  titles,  troubles,  charges,  debts,  and  incumbrances  whatsoever :  Pro- 
vided always,  and  it  was  thereby  further  agreed  and  declared  between  and  by 
the  parties  to  the  said  indenture,  that  it  should  and  might  be  lawful  for  the 
said  Thomas  WiUdnMon  and  William  Siennett  respectively,  and  their  respective 
heirs  and  assigns,  peaceably  and  quietly  to  have,  hold,  occupy,  possess,  and 
enjoy  the  said  wharf  or  quay  and  hereditaments,  thereby  appointed  and  re- 
leased, or  intended  so  to  be,  with  the  appurtenances,  and  to  receive  and  take 
the  rents,  issues,  and  profits  thereof,  and  of  every  part  thereof,  for  their 
respective  own  use,  until  default  should  be  made,  in  payment  of  the  said  sum 
of  13,000/.,  or  the  interest  thereof,  or  any  part  thereof  respectively,^  contrary  to 
the  aforesaid  provisoes  or  agreements  for  payment  of  the  same,  and  the  true 
intent  and  meaning  of  the  said  indenture,  without  any  let,  suit,  trouble,  inter- 
ruption or  disturbance  whatsoever,  of,  from,  or  by  the  said  fVynn  Ellisy  his 
heirs  or  assigns,  or  of,  from,  or  by  any  other  person  or  persons  whomsoever,. 

■hall  then  be  due  and  the  interest  thereof;  from  immediately  usinff  any  powera  or  reme- 

nor  shall  the  said  W$nn  Eiiii,  his  ezecuton  diet  for  recovering  and  compelling  payment 

administrators  or  assigns,  by  such  nesrlect  of  the  said  sum  of  13,000/.^  or  so  much 

or  furbearance,  or  by  such  acceptance  of  in-  thereof  as  shall  then  remain  due,  and  the 

terest  as  aforesaid^  be  precluded  or  prevented  interest  thereof." 
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Com*  Pvpofa 

Hall 
and  another. 
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hwfulty  or  equitalriy  ckdhnMig,  or  to  ckin^  byi  imtD^  or  under  or  in  IniBtfor 
him  or  them. 

On  <he  7th  December^  1833,  a  notioe  firom  the  Lords  of  the  Tteasur;  and 
the  Secretary  of  the  Customs,  and  signed  by  them  respectl^y,  was  Krwd 
upon  the  defendants,  of  which  the  following  is  a  copy  : 

Gentlemen* 

We  hereby  give  you  notice,  that  we  have  sold  and  conveyed  all  that  kgai 
quay  ix  wharf  called  or  known  by  the  name  of  BatoJph  Whar(  now  in  ^ 
occupation,  at  the  rent  of  375^.  per  quarter,  to  Thdmas  WUkvMm  aad 
WUliam  Siemteit ;  and  we  hereby  direet  you  in  future  to  pay  your  rent  to  tixK 
gentlemen,  and  to  consider  them  in  ev«ry  respect  as  your  landk»dsv  Dated 
this  7th  day  of  December^  ISSSw 

Prior  to  the  conveyance,  mortgage,  and  notice  above  stated,  and  while  the 
negociations  for  such  conveyance  were  proceeding,  namely,  on  the  12lh  SepL, 
1833^  a  notice  was  served  upon  the  defendanta,  of  which  the  fdhnriog  i^* 
copy: 

Gentlemen, 

Take  notice  that  you  are  hereby  required  to  quit  on  the  15th  day  of  Ik 
next  ensuing  the  date  hereof,  or  such  other  day  on  which  the  next  qnaiter  ^ 
your  tenancy  may  expire,  be  the  same  the  12th,  13th,  or  14th  of  nextlXi., 
or  any  other  day,  the  peaceable  possession  of  all  that  legal  quay  or  vbiC 
called  Botolph  Wharf,  and  now  in  your  tenancy  or  occupation.  Dated  the 
12th  day  of  September^  1833. 

J.  JSTer,  Secretary  to  the  Commissioners  of  his  Majesty's  Castomsan 
their  behalf,  and  on  their  authority,  and  with  the  consent  of  tbe 
persons  to  whom  the  wharf  is  agreed  to  be  sold. 

The  said  J.  Ker  was  the  Assistant  Secretary  to  the  Commissioners  cS  ^ 
Majest/s  Customs,  and  acted  at  the  Board  for  and  on  belialf  of  the  Seoe 
tary,  during  his  absence.  On  the  IStli  day  of  September^  1833,  an  order  «< 
signed  with  the  initials  of  3fr.  Edward  Steward^  who  was  acting  chainntf  4' 
the  Board  of  Customs  at  that  time,  which  order  was  to  the  effect  foUowiag: 

The  solicitor  having  laid  before  the  Board  the  form  of  a  notice  to  be  giic* 
pursuant  to  the  Treasury  order  of  the  11th  instant,  to  Messrs.  Hall,  to  (p 
Botolph  Wharf,  in  consequence  of  Mr.  Wilhinson  having  agreed  to  pax^ 
the  same, — Resolved,  that  the  form  of  notice  is  approved ;  and  the  As9^ 
Secretary  is  hereby  authorised  to  sign  and  give  the  above  notice  to  qoit 
Messrs.  Hcdl^  of  which  the  solicitor  is  to  be  apprised.    The  notice  was  ^ 
by  Mr.  Ker^  in  pursuance  of  chat  order,  Mr.  ScoveU  the  Secretary  D«t  bciif 
then  present. 

On  the  16th  day  of  December,  1833;,  the  following  demand  of  posses^ 
signed  by  the  plaintiff,  the  said  William  SlenneiU  and  the  said  fFytm  EH 
their  mortgagee,  was  served  upon  the  defendants : 

To  Messrs.  fFilliam  Hall  and  Thomas  Spencer  Hall^  or  whom  else  it  ifii! 

concern. 

Take  notice,  that  we  the  undersigned  fFynn  EUiSy  Thomcis  fF'iikitts^ 
and  William  Stennett^  hereby  demand  of  and  require  you  to  deliw^r  ap  to  » 
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subject  to  a  proviso  for  ledemption  thereinafter  contained,  for  payment  of  the  Com,  PUm. 
sum  of  13,000^.,  with  interest,  on  the  5th  day  of  June  then  next  It  was  by  Wilkinion 
the  same  indenture  further  provided,  declared,  and  a^eed,  that  the  said  ** 

IVynn  EUU  should  not  be  entitled  to  call  in  the  principal  money  by  him  .^d  uoUter. 
advanced  upon  the  said  mortgage,  before  the  5th  day  of  December^  1840,  if 
the  interest  payahle  by  the  mortgagors  in  respect  of  such  principal  money 
was  in  the  mean  time  regularly  paid,  according  to  the  terms  of  the  said  deed. 
In  the  said  last-mentioned  deeds  are  also  the  following  clauses  or  provisions : 
And  that  if  the  said  sum  of  13,000/.  or  the  interest  thereof,  or  any  part 
thereof  respectively,  should  not  be  paid  conformably  to  the  aforesaid  provisoes 
or  agreements  for  payment  of  the  same,  and  the  true  intent  and  meaning  of 
that  indenture,  then  and  in  such  case  it  should  and  might  be  lawful  for  the 
said  Wjfnn  Ellis^  his  heirs,  and  assigns,  at  any  time  or  times  thereafter,  into 
and  upon  the  said  wharf  or  quay,  and  hereditaments,  thereby  appointed  and 
released,  or  intended  so  to  be,  to  enter,  and  the  same  from  time  to  time 
peaceably  and  quietly  to  have,  hold,  occupy,  possess,  and  enjoy,  and  receive 
and  take  the  rents,  issues,  and  profits  thereof,  without  any  let,  suit,  trouble, 
denial,  interruption,  or  distarbance  whatsoever,  of,  from,  or  by  the  said 
Thomcts  Wilkinson  and  William  Siermett  respectively,  or  their  respective 
heirs  or  assigns,  or  any  person  or  persons  whomsoever,  having  or  lawftilly  or 
equitably  claiming,  or  who  should  or  might  have  or  lawfully  or  equitably 
claim,  any  estate,  right,  title,  interest,  or  inheritance,  in,  to,  or  out  of  the  said 
wharf  or  quay  and  hereditaments,  thereby  appointed  and  released,  or  intended 
so  to  be,  or  any  part  or  parts  thereof;  and  that  free  and  clear,  and  freely  and 
clearly  and  absolutely  acquitted,  exonerated,  and  for  ever  discharged  or  other- 
wise, by  the  said  Thomcu  WUkinson  and  William  Sienneit^  or  one  of  them, 
their  or  one  of  their  heirs,  executors,  or  administrators,  saved,  protected,  kept 
harmless,  and  indemnified  of,  from,  and  against,  all  and  all  manner  of  former 
and  other  gifls,  grants,  bargains,  sales,  jointures,  dowers,  mortgages,  uses, 
trusts,  wiUs,  entails,  annuities,  fines,  issues,  amerciaments,  statutes,  recognis- 
ances, judgments,  executions,  extents,  seizures,  sequestrations,  and  all  other 
estates,  titles,  troubles,  charges,  debts,  and  incumbrances  whatsoever :  Pro- 
vided always,  and  it  was  thereby  further  agreed  and  declared  between  and  by 
the  parties  to  the  said  indenture,  that  it  should  and  might  be  lawful  for  the 
said  ThamoB  Wilkimon  and  William  StenTieti  respectively,  and  their  respective 
heirs  and  assigns,  peaceably  and  quietly  to  have,  hold,  occupy,  possess,  and 
enjoy  the  said  wharf  or  quay  and  hereditaments,  thereby  appointed  and  re- 
leased, or  intended  so  to  be,  with  the  appurtenances,  and  to  receive  and  take 
the  rents,  issues,  and  profits  thereof,  and  of  every  part  thereof,  for  their 
respective  own  use,  until  default  should  be  made,  in  payment  of  the  said  sum 
of  13,000/.,  or  the  interest  thereof,  or  any  part  thereof  respectively,,  contrary  to. 
the  aforesaid  provisoes  or  agreements  for  payment  of  the  same,  and  the  true 
intent  and  meaning  of  the  said  indenture,  without  any  let,  suit,  trouble,  inter- 
ruption or  disturbance  whatsoever,  of,  from,  or  by  the  said  Wynn  Ellii^  his 
heirs  or  assigns,  or  of,  from,  or  by  any  other  person  or  persons  whomsoever, 

shmll  then  b«  due  and  the  interest  thereof;  from  immediately  usinff  any  powers  or  reme- 

nor  shall  the  said  Wynn  EUii,  his  executors  dies  for  recovering  and  compelling  payment 

administrators  or  assigns,  by  such  nesrlect  of  the  said  sum  of  13,000/.,  or  so  much 

or  forbearance,  or  by  such  acceptance  or  in-  thereof  as  shall  then  remain  due,  and  the 

terest  as  aforesaid,  be  precluded  or  prevented  interest  thereof." 
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Com.  Pleat,     or.be  taken  or  considered,  and  that  the  same  is  not  meant  as  avamr  or 

WiuSiTaoN     abandonment  of  the  said  notice  so  signed  by  the  said  /.  Ker^  and  «n«d  upon 

V.  you  as  aforesaid,  in  case  that  notice  is  legally  sufficient  to  end  and  deteRmiie 

d^*^  Ap      your  tenancy  of  and  in  the  aforesaid  premises,  on  any  of  the  dap  thena 

specified.    And  we  the  undersigned  Wynn  EllU.  Thomas  Wilkifuott,  and 

William  Stenneiiy  do  hereby  reserve  to  ourselves  and  any  or  either  of  us,  y 

power  of  adopting  and  acting  upon  the  said  notice  so  aiieady  serfcd  t^ 

you  as  aforesaid,  and  of  holding  you  liable  for  the  double  value  of  the  said 

premises  in  case  you  shall  hold  over  the  same  or  any  part  thereof  after  asf  of 

the  days  mentioned  in  the  notice  so  served  upon  you  as  aforesaid,  pronkti 

your  tenancy  shall  be  thereby  determined.    Dated  this  11th  day  of  Deoeakr, 

1833.  (Signed) 

The  defendants  did  not  quit  or  deliver  up  possession  of  the  premises  at  tb 
expiration  of  either  of  the  notices  to  quit  above  set  forth,  and  ontheltf 
November^  1834,  an  action  of  ejectment  was  commenced  in  the  ndmi 
John  Doe^  on  the  three  several  demises  of  the  plaintiff,  WiUiam  S(eniKtt,i»l 
the  said  fFynn  EUU,  for  the  purpose  of  recovering  possession  of  tbepremisei 
That  action  was  tried  on  the  23rd  December^  1834,  when  the  defendants  b  - 
their  counsel  consented  that  a  verdict  should  pass  for  the  plaiotiff  io  tbt  i 
action,  subject  to  an  order  of  the  learned  judge,  that  execution  thereon  Mi  ,\ 
be  stayed  for  five  weeks  from  that  day,  and  which  order  his  Lordship  w  i 
pleased  to  make :  a  verdict  was  taken  for  the  plaintiff,  and  execution  was  5ta]f«l  j 
accordingly,  and  judgment  in  the  said  action  of  ejectment  was  not  sigud  J 
until  the  18th  February^  1835,  and  possession  of  the  premises  was  obtamtd 
on  the  6th  Aprils  1835,  under  and  by  virtue  of  a  writ  of  possessira  issued  a  ,i 
the  judgment.     In  the  interval  between  the  judgment  and  obtaining  passes  ^ 
sion,  application  was  made  to  the  defendants  to  give  up  the  possession.  Tbe  \ 
premises  being  used  for  the  purpose  of  landing  goods,  and  there  thenba^j.; 
upon  the  premises  many  goods  landed  theie  upon  which  duties  were  datvA"^ 
payable  to  the  Crown,  and  which  goods  could  not  legally  be  removed  tsA  | 
the  duties  had  been  paid,  and  the  goods  in  question  belonging  to  many  dife- 
ent  individuals,  the  defendants  did  not  give  up  an  unincumbered  possessioitf 
the  premises ;  they  however  tendered  possession  thereof,  vrith  thebefoRHifr 
tioned  goods  thereon  ;  which  tender  was  objected  to,  and  poasesaon  reiMa 
the  ground  that  the  same  was  not  such  a  possession  as  the  plaintiff  in  ejectaiei^ 
under  his  writ  of  possession  was  entitled  to.    The  defendants  have  never  pfll 
any  rent  in  respect  of  the  said  premises,  either  to  the  plaintiff  or  to  his  paitnr 
the  said  WiUiam  Stennett, 

Copies  of  the  pleadings  in  this  cause ;  of  the  indentures  of  lease  ui 
release  of  2nd  and  3rd  December,  1833 ;  of  the  indentures  of  lease  appoB^ 
ment,  and  release  of  4th  and  5th  December^  1833 ;  and  of  the  record  of  ^ 
judgment  in  ejectment  of  18th  February,  1835,  in  this  case  respective! j  otf* 
tioned,  are  annexed  to.  and  are  to  be  considered  as  parts  of  this  case,  id 
either  party  is  to  be  at  liberty  to  refer  to  them  or  either  of  them  as  such. 

The  defendants  object  that  the  plaintiff  is  not  entitled  to  a  verdict  oo  nf 
of  the  counts  in  the  declaration.  The  objections  to  a  verdict  on  either  of  tk 
counts  for  double  value  are — 

1st,  That  there  was  no  proof  whatever  of  any  such  tenancy  as  is  stated  a 
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the  Iflt  or  2nd  counts  of  the  declaration,  which  tenancy  the  defendants  having 
pat  in  issue  by  their  pleas,  the  plaintiff  was  bound  to  establish. 

2ndly,  That  there  was  no  evidence  to  prove,  bat  on  the  contrary  that  the 
evidence,  and  particularly  the  deeds  of  the  2nd  and  3rd  of  December^  1833, 
and  of  the  4th  and  5th  of  December,  ld3S,  disproved  that  the  plaintiflf  was 
seised  of  the  reversion  at  the  times  and  in  manner  and  form  as  in  the  Ist  and 
2nd  counts  alleged,  which  allegation  the  defendants  having  traversed,  the 
plaintiff  was  bound  to  sustain. 

Srdly,  That  the  tenancy  created  by  the  agreement  of  the  12ih  of  June, 
1833,  was  not  a  tenancy  for  any  term  of  life,  lives,  or  years  within  the  mean- 
ing of  4  Geo.  2,  c.  28,  so  ^as  to  subject  the  defendants  to  an  action  for 
double  value,  if  in  other  respects  the  requisites  of  that  statute  had  been  com-* 
plied  with. 

4thly,  That  the  tenancy  created  by  the  agreement  of  the  12th  June,  1832, 
was  not  so  put  an  end  to  as  to  entitle  the  plaintiff  to  sue  for  double  value, 
either  by  notice  to  quit  of  the  1 2th  September,  or  by  that  of  the  12th  December, 
1833.  That  as  respects  the  notice  of  the  12th  September,  there  was  no  proof 
of  any  sufficient  authority  given  to  the  party  who  signed  the  same,  and  because 
the  notice  if  given  by  the  authority  of  the  persons  then  entitled  to  the  rever- 
sion would  not  entitle  a  party  to  whom  the  reversion  was  conveyed  after  the 
giving  the  notice,  and  whilst  it  was  running,  to  take  advantage  thereof,  in 
order  to  sue  for  double  value ;  and  with  respect  to  both  notices,  that  if  either  of 
them  determined  the  tenancy,  stiU  the  reversion,  at  the  time  the  tenancy  was 
so  determined,  was  not  in  the  plaintiff,  but  in  Wynn  EUii,  who,  if  any  one, 
ought  to  have  sued.  The  defendants  further  object  that  if  liable  for  double 
value  at  all,  they  were  not  liable  for  any  time  after  the  day  of  the  demise,  in 
the  before-mentioned  declaration  of  ejectment 

As  to  the  count  for  use  and  occupation,  the  defendants  object  that  the 
plaintiff  could  not  recover,  inasmuch  as  before  the  15th  day  of  December, 
1833,  the  reversion  of  the  premises  had  been  conveyed  to  Wynn  EUist  and 
that  the  defendants  were  liable  to  him  and  not  to  the  plaintiff.  The  questions 
for  the  opinion  of  the  Court  are,  whether  the  four  objections  of  the  defendants 
to  the  claim  for  double  value,  and  the  objection  to  the  claim  for  use  and 
occupation  above  particularly  stated,  or  any  of  them,  are  weU  founded  ? 


Cmu  PieoM, 

V. 
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Sir  P,  Pollock  for  the  plaintiff.^-The  effect  of  the  agreement  made  between 
the  Lords  of  the  Treasury  and  the  defendants,  was  to  create  a  tenancy  in  the 
premises  from  year  to  year,  with  a  rent  payable  quarterly.  But  if  that  be  not 
80,  it  must  be  held  that  it  was  a  quarterly  tenancy ;  and  in  either  case  the 
plaintiff  is  entitled  to  recover  under  the  two  first  counts  of  the  declaration. 
The  statute  4  Geo.  2,  c.  28,  sec.  1,  is  applicable  to  the  cases  of  "tenants  for 
any  term  of  life,  lives,  or  years.*  Now  in  Legg  v.  Strttdwick  (e),  it  was 
held,  that  a  parol  demise  to  hold  from  year  to  year  and  nc  ultra  quamdiu,  is 
a  lease  for  two  years ;  and  Timmins  v.  Rowlinson  (/)  decided  that  a  tenant 
from  year  to  year,  who  had  held  over  after  giving  a  notice  to  quit,  was  liable 
to  pay  double  rent  under  stat.  11  Geo.  2,  c.  19,  sec.  18.  Lit.  sec.  67.  Co.  Lit 
^4  b.  It  is  true  that  in  Lloyd  v.  Rosebee  (g).  Lord  Ellenborough  seems  to 
have  been  of  opinion,  that  the  staU  4  Geo.  2,  c.  28,  does  not  apply  to  a  weekly 
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tenancy,  but  that  case  never  came  before  the  Court  in  Banco,  and  ii«edBConr. 
firmation.     In  Wilkinson  v.  CoUey  (A),  the  statute  was  held  to  be  a  remedial 
law,  and  was  liberally  construed.    Then  it  is  objected  that  the  plaintiff  had  no 
reversion  in  the  premises  sufficient  to  satisfy  the  allegation  in  the  declaration. 
It  is  well  established  that  a  tenant  cannot  set  up  the  title  of  the  mortgagee  aguost 
the  mortgagor,  Doet  d.  Bristow^  y.Pegge  (t*) ;  nor  can  a  defendant  who  has  come 
in  under  the  plaintiff  shew  that  his  landlord's  title  is  expired.  Balls  v.  ffeilviood 
(k).    In  The  King  v.  St,  Michaels  (/),  Lord  Mansfield  said,  that  it  was  u 
affront  to  common  sense  to  say  the  mortgagor  is  not  the  real  owner  of  an 
estate;  and  that  decision  was  recognised  in  The  King  v.  the  Inhabiianticf 
Edington  (m).   But  the  deed  of  the  4th  and  5th  of  December^  I833,coiitaiDed 
a  proviso,  that  the  mortgagee  should  not  be  entitled  to  call  in  the  principal 
money  before  the  5th  Decemberl  1840,  if  the  interest  was  in  the  mean  tioe 
regularly  paid.    Now  this  gave  to  the  plaintiff  a  legal  interest  in  the  premises 
and  the  rents  thereof,  and  must  be  construed  as  a  lease  for  seven  years.  It 
must  be  taken  that  the  interest  has  been  regularly  paid,  and  the  mortgagee  is 
therefore  prevented,  by  this  proviso,  from  maintaining  an  action  of  ejectmeot 
to  recover  the  premises ;  nor  could  he  recover  the  rents  or  profits.    In  Etm 
▼.  Thomas  (n),  it  was  said,  that  it  had  been  adjudged  that  if  one  coTenants 
and  grants  with  another,  that  he  shall  have  and  hold  his  lands  for  so  man; 
years,  it  is  a  good  and  absolute  lease.   In  the  present  case  there  is  a  cown&Dt 
from  the  mortgagee  that  the  mortgagor  shall  **  have,  hold,  occupy,  po^ess, 
and  enjoy"  the  premises,  until  default  should  be  made  in  payment  of  the 
principal  money,  **  contrary  to  the  aforesaid  provisoes  or  agreements  for  ibe 
payment  of  the  same."    This  would  therefore  enure  as  a  lease,  or  an  intend 
in  the  land  equivalent  to  a  lease,  so  as  to  entitle  the  mortgagors  to  bring 
ejectments  in  their  own  name.  Powtdy  v.  Blackman  (o),  Ricktards  v.  Seb/  (p)t 
Jemmot  v.  Cooly  (jq). 

As  to  the  fifth  objection  it  was  held  in  Soulsby  v.  Neving  (r),  that  after  a 
landlord  has  recovered  in  ejectment  against  his  tenant,  he  may  maintain  ddi 
upon  the  statute  for  double  the  yearly  value  of  the  premises,  during  the  time 
the  tenant  held  over,  after  the  expiration  of  the  landlord's  notice  to  quit 

Bompas^  Serjt,  contra.  (Wilde.  Seijt.  and  Channell  were  with  him.) 
The  plaintiff  is  not  entitled  to  recover  upon  either  of  the  two  first  counts  io 
the  declaration.  If  reliance  was  placed  upon  the  authority  of  the  67  sec  ^ 
Littleton,  where  it  is  said  that  **  if  tenements  be  let  to  a  man  for  a  termed' 
half  a  year,  or  for  a  quarter  of  a  year,  &c  In  this  case,  if  the  lessee  oomaiit 
waste  the  lessor  shull  have  a  writ  of  waste  i^gainst  him,  and  the  writ  shall  sa; 
quod  tenet  ad  temUnum  annorumt"  then  this  declaration  is  defective,  because 
it  is  added  "  but  he  shall  have  an  especial  declaration  upon  the  truth  of  his 
matter.'*  Here  the  declaration  does  not  disclose  the  true  tenancy,  which  m 
a  quarterly  one,  but  the  first  count  states  that  the  defendants  held  *'fora 
term  of  years,  from  year  to  year,"  and  the  second  describes  it  as  ^  a  tenancj 
for  a  term  of  years.''    This  was  a  quarterly  tenancy,  determinable  oo  three 


(h)  S  Burr.  2694. 
(0   IT.  Rep.  758. 
Ik)  2  Camp.  11. 
(/)  2  Doug.  630. 
(m)  I  East,  288. 


(»)  Cro.Jac.172. 
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(r)  9  Kast,  310. 
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tnonlhs'  notice,  similar  to  that  in  Kemp  v.  Derrett  («).  If  that  be  so,  then  Ctm^^PUat. 
the  stat.  4  Geo.  2,  c.  28,  does  not  apply  to  this  case ;  and  Lloyd  i.  Rosbee  (t)  Wilkinbom 
is  an  express  authority  upon  that  point    Lord  EUenbarough  there  says,  ^^^^ 

'^This  IS  a  penal  statute,  and  is  to  be  construed  strictly.  A  tenant  from  ^i 
week  to  week  I  therefore  cannot  include  in  the  description  of  *  tenant  for 
Bfe,  lives,  or  years/  And  I  do  not  remember  any  instance  of  a  tenant  for  a 
less  time  than  a  year  being  held  within  this  Act  of  Parliament."  The  con- 
struction which  has  been  put  upon  the  mortgage  deed  cannot  be  supported. 
The  only  covenant  for  the  redemption  of  the  premises  is  that  which  is  con- 
tained in  the  first  proviso  to  pay  the  principal  money  in  June^  1834,  and 
then  follows  a  covenant  from  the  mortgagors  to  pay  on  that  day.  The 
second  proviso  will  not  operate  at  all  in  a  Court  of  Law,  although  it  may 
perhaps  be  noticed  in  equity.  Upon  the  default  to  pay  on  the  5th  Jan,^ 
1834,  the  estate  of  the  mortgagee  became  absolute  in  law,  and  afler  default  a 
mortgagor  becomes  a  mere  tenant  at  will,  or  sufferance,  to  the  mortgagee, 
P&wselcy  V.  Blackman  (w),  Smartle  v.  Williams  (r).  Moss  v.  Gallimore  (w) ; 
and  the  possession  of  the  mortgagor  is  the  possession  of  the  mortgagee. 
Birch  V.  Wright  (jtJ,  Pope  v.  Biggs  (y).  Evans  v.  Thomas  («)>  which  has  been 
relied  upon,  is  rather  an  authority  for  the  defendants,  because  it  was  held 
that  a  covenant  to  levy  a  fine,  upon  condition  that  if  A.  should  pay  1002. 
within  thirteen  years  to  B.  it  should  be  to  the  use  of  B,,  did  not  amount  to  a 
Tease.  In  Drake  v.  Munday  (a),  where  it  was  decided  that  a  grant  amounted 
to  a  lease,  an  annual  rent  was  reserved.  Lastly,  it  is  quite  dear  that  this 
action  must  be  brought  by  the  party  who  has  the  legal  estate  vested  in  him. 
Balls  V.   Westwood  (5),  Morgell  v.  Paul  (c),  Lumley  v.  Hodgson  (d). 

Pollock  in  reply. — ^The  agreement  in  this  case  shewed  that  a  yearly  tenancy 
was  intended.  If  this  had  been  the  letting  of  a  farm,  then  a  yearly  tenancy 
would  have  been  presumed  for  the  sake  of  protecting  the  tenant ;  but  the 
same  inconvenience  may  arise  in  the  case  of  a  wharf,  because  the  traffic 
which  is  carried  on  is  much  greater  at  some  periods  of  the  year  than  at  others. 
The  objection,  that  the  declaration  ought  to  have  been  special,  cannot  be 
raised  now,  because  it  was  not  taken  at  the  trial.  Then  according  to  the 
doctrine  laid  down  in  Co.  lAL  54  b,  the  holding  for  a  quarter  is  evidence  of 
a  holding  for  years. 

TiNDAL,  C.  J. — ^This  is  an  action  of  debt,  and  in  the  two  first  counts  of  the 
declaration  the  plaintiff  seeks  to  recover  double  the  value  of  certain  premises ; 
and  the  third  count  claims  single  rent,  for  six  months,  from  the  13th  day  of 
December^  1833,  to  the  13th  day  of  June^  1834.  In  the  first  count,  for 
double  value,  the  plaintiff  alleges  that  the  defendants  held  the  premises  for  a 
term  of  years,  that  is  to  say,  from  year  to  year,  for  so  long  a  time  as  the  said 
plaintiff  and  the  defendants  should  respectively  please,  and  that  by  a  notice 
to  quit,  this  tenancy  was  determined  on  the  14th  of  June^  1834  ;  and  in  the 

(«)  3  Camp.  509.  (y)  9  B.  &  Cress.  251. 

:    (/)  2  Camp.  452.  («)  Cro.  Jac.  172. 
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^3«J2;J^-     second  count  it  is  stated  that  the  premises  were  held  for  the  lesidiie  of  a  certain 

Wilkinson     tenancy  for  a  term  of  years  which  ended  on  the  14th  day  of  Jk€mber,\m. 

Hall         There  is  a  plea  of  nan  tenuit  to  bpth  these  counts,  and  the  first  qaestion  is, 

wd  another,    whether  either  of  these  allegations  of  tenancy  are  made  out:  and  I  am  of 

opinion  that  they  are  not.    Taking  the  statement  of  the  ccHnmencemeut  o{ 

the  tenancy  under  the  Lords  Commissioners  of  the  Treasury,  as  it  appeanin 

the  agreement,  or  in  the  recital  in  the  bond,  the  construction  appears  to  me 

to  be  that  the  premises  were  taken  at  a  certain  sum  per  quarter,  and  that  a 

quarterly  tenancy  only  was  created.     Look  at  the  allegation  contained  intk 

bond.    It  recites  that  the  defendants  had  become  tenants  to  the  Commb- 

sioners  of  Customs  of  Botolph  Wharf,  at  the  rent  of  375/.  a  quarter :  if  it  had 

rested  there,  the  nature  of  the  holding  would  be  a  matter  of  some  doabtud 

uncertainty,  but  it  goes  on  to  state  that  the  defendants  had  that  day  paid  the 

sum  of  375/.  for  the  first  quarter's  rent,  and  had  agreed  to  pay  the  nid  som 

of  375/.  on  or  before  the  first  day  of  every  quarter  during  which  they  hebl 

the  premises :   these  words  seem  to  carry  the  intention  of  the  parties  no 

further  than  a  quarter  of  a  year.     If  we  look  again  at  the  situation  of  the 

parties,  it  is  not  improbable  that  the  Commissioners  of  the  Treasury  sboold 

make  such  an  agreement.    Nothing  could  be  more  probable  than  that  they 

would  sell  these  premises,  and  how  much  more  likely  were  they  to  do  so,  i 

they  demised  them  only  for  a  quarter  of  a  year?     But  if  the  matter 

remained  in  dubio,  the  parties  have  themselves  put  this  construction  opoa 

the  agreement,  for  the  Lords  of  the  Treasury  gave  the  defendants  a  notice  to 

quit  at  the  end  of  the  next  quarter  of  the  tenancy.    Therefore  I  think  that 

the  platntifi^  is  not  entitled  to  recover  upon  the  two  first  counts. 

This  makes  it  unnecessary  to  give  our  decision  upon  other  points  in  the 
case.     We  need  not  say  whether  the  statute  4  Geo.  2  does  or  does  not  apply 
to  quarterly  holdings:  we  neither  afiirm  it  nor  deny  it.    I  now  come  to  the 
last  count,  for  use  and  occupation.    I  agree  that  inasmuch  as  the  defendants  I 
have  never  paid  rent  to  the  plaintiff,  whilst  he  had  the  legal  estate,  thej  I 
are  not  estopped  from  shewing  in  this  action  that  the  plaintiff  had  not  (he  I 
legal  reversion  in  the  premises.     It  appears  that  JFilkmson  and  Stenaett  ' 
purchased  the  premises  on  the  3rd  of  December ^  1833,  and  on  the  5th  ot 
D<fcfm6er  following,  they  conveyed  the  premises  to   Wynn  Ellis  by«ajc( 
mortgage.    The  plaintiff  had  the  legal  estate  vested  in  him  between  the  3tt| 
and  5th  of  December^  but  there  was  no  act  of  recognition  on  the  part  of  the 
tenants.    Now  the  question  arises  on  the  effect  of  this  conveyance,  and  there 
can  be  no  doubt  but  that  it  operated  so  as  to  vest  the  legal  inheritance  ni 
fee-simple  in  the  mortgagee,  from  the  very  day  on  which  it  was  execntedf 
But  the  question  is,  whether  the  proviso  does  not  operate  so  as  to  create  a 
lease  of  the  premises  from  the  mortgagor  to  the  mortgagees,  for  seven  jeani 
and  I  am  of  opinion  that  it  does  so  operate.    After  the  first  proviso  for  th(|j 
redemption  of  the  premises,  there  follows  a  covenant  from  the  mortgage 
that  it  should  not  be  lawful  to  call  in  the  principal  money  until  the  5th  daja 
December^  1840 ;  and  then  there  follows  a  proviso  that  it  should  be  lawful  M 
the  mortgagors  peaceably  and  quietly  to  occupy  and  enjoy  the  premises,  am 
to  take  the  rents  and  profits  thereof  for  their  own  use,  until  default  shoald  hi 
made  in  payment  of  the  principal  money  or  the  interest  thereof,  contran  0 
tlie  provisoes  and  the  true  intent  and  meaning  of  the  indenture. 

It  is  contended  that  this  has  reference  only  to  the  stipulation  (hat  ibi 
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on  die  iSth  day  of  June  1834,  and  claiming  doable  value  fh>m  that  day  to 
the  6th  day  of  April  1835,  when  the  defendants  quitted  possession.  The 
second  founded  on  a  three  months'  notice  to  quit,  which  expired  on  the  13th 
day  of  Dectmher  1833,  and  claiming  double  value  from  that  day  to  the  before- 
mentioned  6th  day  of  April  1835.  The  declaration  also  contained  a  count 
for  use  and  occupation,  claiming  the  single  rent  for  six  months  from  the 
before-mentioned  13th  day  of  December  1833,  to  the  before-mentioned  13Ch 
day  of  June  1834. 
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deliver  up  the  postMuon  of  the  laid  tene- 
mentS)  with  the  apportenances,  to  them  the 
said  plaintiff  and  the  said  WUiimn  SiemttU 
or  to  either  of  them ;  that  is  to  wj,  posses- 
sion of  the  said  first  mentioned  undivided 
moiety  to  him  the  plaintiff  or  the  said  fVii- 
iiam  Sietmeii,  and  the  possession  of  the  said 
other  undivided  moiety  thereof  to  the  said 
WilHtan  Sietmett  or  the  plaintiff,  on  the  said 
14th  day  of  June  1834,  provided  the  said  de- 
fendants' tenancy  of  the  said  premises  ori- 
l^inally  commenced  at  that  period  of  the 
year,  or  otherwise  to  quit  and  deliver  up  the 
possession  of  the  said  premises,  that  is  to  say, 
of  the  said  first  mentioned  undivided  moiety 
thereof,  to  the  aaid  plaintiff  or  the  said 
ffU/iam  Siennettf  and  the  possession  of  the 
said  other  undivided  moiety  thereof,  to  the 
said  iViUiam  Stennett  or  the  plaintiff,  at 
the  end  of  the  current  year  of  their  tenan- 
cies, which  should  expire  next  after  the  end 
of  half  a  jrear  from  the  time  of  their  beins 
served  with  the  said  notice.  And  the  said 
plaintiff  avers,  that  the  said  term  and  te« 
nancy  of  the  said  first  mentioned  undivided 
moiety  of  and  in  the  tenements  with  the 
appurtenances,  the  reversion  of  and  in  which 
so  oelonged  to  him  the  plaintiff  as  aforesaid, 
and  the  said  term  and  tenancy  of  and  in 
the  said  other  undivided  moiety  of  the  said 
tenements  with  the  appurtenances,  the  re- 
version of  and  in  which  so  belong^  to  the 
said  ffiiiiamSietmeti  as  aforesaid  afterward, 
to  wit,  on  the  14th  day  of  June  1834,  ended 
and  were  and  each  of  them  was  duly  deter- 
mined by-  the  said  notice.  And  the  said 
plaintifi'  in  fact  further  says,  that  after  the 
determination  of  the  said  tenancy  of  the 
said  defendants  of  and  in  the  said  filrst  men- 
tioned undivided  moiety  of  the  said  tene- 
ments with  the  appurtenances,  the  reversion 
of  and  in  which  so  belonged  to  the  plaintiff 
as  aforesaid,  and  after  the  determination  of 
the  said  tenancy  of  the  said  defendants  of 
and*  in  the  said  other  undivided  moiety  of 
the  said  tenements  with  the  appurtenances, 
the  reversion  of  and  in  which  so  belong^ 
to  the  said  H'Wiam  Stennett  as  aforesaid, 
and  whilst  the  defendants  continued  in  pos- 
session of  the  entirety  of  the  said  tenements, 
with  the  appurtenances  as  aforesaid,  and 
the  said  plaintiff  was  so  entitled  to  the  pos- 
session of  the  said  first  mentioned  undi- 
vided moiety  thereof;  and  whilst  the  said 
WiliHtm  Stennett  was  so  entitled  to  the  j)OS- 
session  of  the  said  other  undivided  moiety 
thereof  as  aforesaid,  to  wit,  on  the  said  14th 
day  of  June  1834,  the  said  plaintiff  and  the 


said  Wii&am  Stenmett  by  a  certain  notice  in 
writing  then  made  and  signed  by  him  the 

SUintiffandthe  said  FFUkam  Stennett  and 
elivered  to  the  said  defendants,  demanded 
and  required  the  said  defendants  to  deliver 
the  possession  of  the  said  tenements  with  the 
appurtenances  to  the  said  plaintiff  and  the 
said  fFUiiam  Stennett,  that  is  to  say,  the 
plaintiff  thereby  demanded  and  required  the 
defendants  to  quit  and  deliver  up  the  pos- 
session of  the  first  mentioned  undivided 
moiety  of  the  said  tenements  with  the  ap- 
purtenances, to  him  tiie  said  plaintiff  or  to 
the  said  H^iHiam  Stennett^  and  the  said 
WiUiam  Stennett  thereby  required  the  de- 
fendants to  quit  and  deliver  up  the  possee- 
sion  of  the  said  other  undivided  moiety  of 
the  said  tenements  with  the  appurtenances 
to  him  the  said  Wiliian  Stennett  or  the 
plaintiff. 

Averment. — ^That  the  defendants  did  not 
deliver  up  the  possession  of  the  premises 
according  to  the  said  notice  and  demand, 
but  wilfully  held  over  the  same — conclud- 
ing with  an  averment  of  the  value  of  the 
premises,  &c. 

Second  Count. — And  whereas  also,  the 
said  defendants  heretofore  and  before  the 
l^ving^  of  the  notice  and  making  the  demand 
in  writing  as  in  this  count  mentioned,  to 
wit,  on  the  3rd  day  of  December  1833,  and 
from  thence  until  a  certain  day,  to  wit,  the 
14th  day  of  Deeember  in  the  same  year,  held 
and  enjoyed  one  undivided  moiety  of  certain 
tenements  with  the  appurtenances,  situate 
in  the  city  of  London,  as  tenants  thereof  to 
the  said  plainti£Eb  ;  that  t»  to  tay,  at  tenante 
thereof  for  the  retuiue  and  remainder  of  a 
certain  tenancy  for  a  term  of  feart  to  them 
the  said  defendants  theretofore,  to  wit,  on 
the  I2th  day  of  June  1832,  granted,  the 
reversion  of  the  one  undivided  moiety  in  this 
count  first  mentioned  of  the  said  tenements 
with  the  appurtenances  in  this  count  men- 
tioned, durmg  all  that  time  belong^ing  to  the 
said  plaintiff,  and  the  defendanu  during  all 
the  time  aforesaid  held  and  enjoyed  the 
other  undivided  moiety  of  the  tenements  in 
this  count  mentioned  with  the  appurtenances, 
as  tenants  thereof  to  the  said  IViiiiam  Sten* 
nett  for  the  residue  and  remainder  of  the 
said  term,  the  reversion  of  and  in  the  last 
mentioned  moiety  of  the  said  tenements, 
with  the  appurtenances,  during  all  that 
time  belonging  to  the  said  WiUiam  Stinnett ^ 
and  the  said  respective  tenancies  and  terms 
after wardM,  to  wit,  on  the  14th  day  of  De^ 
eembcr  1833,  were  and  each  of  them  was 
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James  t;.  Salter  wA  another  (a). 


The  llmitatioil 
affocling  a  right 
to  recover  a  rent 
charse  granted 
by  will,  i«  twenty 
year*  tram  the 
death  of  the  tee- 
tator,  under  3  & 
4  Wm.  4.  c.  97, 
■ec.8* 


TfEPLEVIN. — ^The  declaration  alleged  that  the  defendants  took  and  de 
tained  certain  chattels  in  a  dwelling-house  and  lands  in  the  parish  of 
Ujffbulme^  Devon.    The  defendants  avowed  and  made  cognizance  that  the 
said  dwelling-house,  land,  and  premises  in  which,  &c-,  heretofore  to  wit,  on  the 
10th  November^  1804,  were  the  freehold  premises  of  one  James  Sdier,  since 
deceased,  late  father  of  the  defendant  Salter,  and  continued  so  uotil  and  it 
the  time  of  the  decease  of  the  said  J.  Salter  ;  and  that  the  Uking  of  the  said 
goods  and  chattels,  as  in  the  declaration  mentioned,  was  done  under  and  b 
pursuance  of  a  certain  power  contained  in  the  last  will  and  testament  of  the 
said  J.  Salter  deceased,  bearing  date  the  3rd  of  August^  1800,  for  raising  and 
paying  a  certain  annuity,  yearly  rent,  or  sum  of  SO/.,  given  and  bequeathed 
in  and  by  the  said  will  to  the  said  defendant  Salter,  and  charged  and  dofge- 
able  on  the  said  freehold  premises  of  the  said  /.  Salter,  deceased ;  andbennse 
the  sum  of  S70Z.,  part  of  the  said  annuity,  yearly  rent,  or  sum  of  30i. 
accruing  due  at  Christmas^day  last,  was  behind  and  unpaid  for  the  space  of 
twenty  days  after  the  said  Chriitmas-day,  the  same  having  been  hM^ 
demanded  and  not  paid,   the  defendant,  Salter,  in  his  own  right  amoved, 
and  the  other  defendant  as  bailiff  to  the  defendant  Salter^  acknowledged,  the 
taking  the  said  goods  and  chattels  in  the  declaration  mentioned,  to  saiisfjthe 
said  arrears  according  to  the  purport,  tenor,  and  effect  of  the  siud  will,  con- 
cluding with  a  verification. — Pleas  in  Bar. — Secondly,  that  the  said  distres 
in  the  avowry  and  cognisance  mentioned  was  not  made  at  any  time  within 
twenty  years  next  afVer  the  time  at  which  the  right  to  make  a  distress  fer 
the  arrears  of  the  said  annuity,  yearly  rent,  or  sum  of  30/.  first  accrued  to 
the  defendant  /.  Salter:  concluding  with  a  verification.     Thirdly,  that  the 
said  distress  was  not  made  within  six  years  after  the  said  arrears,  in  respect 
of  the  said  annuity,  yearly  rent,  or  sum  of  30/.  first  became  due— co&* 
eluding  with  a  verification. 

Replication  to  the  second  plea, — ^That  so  far  as  the  same  related  toSSoii 
part  of  the  money  in  the  avowry  and  cognisance  mentioned,  the  distress  vu 
made  within  twenty  years  next  afler  the  time  at  which  the  right  to  make  i 
distress  for  the  said  sum  of  585/.,  and  every  part  thereof,  being  the 
arrears  of  the  said  annuity,  yearly  rent,  or  sum  of  30/.,  first  accrued  to  (ic 
defendant  Salter;  and  as  to  the  residue  of  the  second  plea  in  bar,  so  far  as 
the  same  related  to  the  residue  of  the  money  in  the  avowry  and  cognisance 
mentioned,  the  defendants  relinquished  their  avowry  and  cognisance  and 
prayer  of  judgment,  so  far  as  the  same  related  thereto. 

To  the  third  plea. — ^That  the  distress  was  made  within  six  years  next  alter 
the  arrears  in  respect  of  the  annuity,  yearly  rent,  or  sum  of  30/.  first  becaioe 
due.  Issue  was  joined  on  both  pleas.  At  the  trial  at  the  last  Devon  Asslzas, 
the  jury  found  a  special  verdict,  which  set  out  the  will  of  James  Salter,  the 
father  of  the  defendant  Salter,  by  which  it  appeared  that  he  had  charged 
his  freehold  property  with  the  annuity  set  forth  in  the  avowry  ;  that  the  swi 


(a)  See  Jamet  ▼.  Saiterf  1  Hodgei,  405. 
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subject  to  a  proTiso  for  redemption  thereinafter  contained,  for  payment  of  the 
sum  of  13,0001.,  with  interest,  on  the  5th  day  of  June  then  next     It  was  by 
the  same  indenture  further  provided,  declared,  and  agreed,  that  the  said 
Wynn  Ellis  should  not  be  entitled  to  call  in  the  principal  money  by  him 
advanced  upon  the  said  mortgage,  before  the  5th  day  of  December^  1840,  if 
the  interest  payable  by  the  mortgagors  in  respect  of  such  principal  money 
was  in  the  mean  time  regularly  paid,  according  to  the  terms  of  the  said  deed. 
In  the  said  last-mentioned  deeds  are  also  the  following  clauses  or  provisions: 
And  that  if  the  said  sum  of  13,000/.  or  the  interest  thereof,  or  any  part 
thereof  respectively,  should  not  be  paid  conformably  to  the  aforesaid  provisoes 
or  agreements  for  payment  of  the  same,  and  the  true  intent  and  meaning  of 
that  indenture,  then  and  in  such  case  it  should  and  might  be  lawful  for  the 
said  fFynn  ElliSy  his  heirs,  and  assigns,  at  any  time  or  times  thereafter,  into 
and  upon  the  said  wharf  or  quay,  and  hereditaments,  thereby  appointed  and 
released,  or  intended  so  to  be,  to  enter,  and  the  same  from  time  to  time 
peaceably  and  quietly  to  have,  hold,  occupy,  possess,  and  enjoy,  and  receive 
and  take  the  rents,  issues,  and  profits  thereof,  without  any  let,  suit,  trouble, 
denial,  interruption,  or  disturbance  whatsoever,  of,  from,  or  by  the  said 
Thomeu  fFilkinson  and  William  StenneU  respectively,  or  their  respective 
heirs  or  assigns,  or  any  person  or  persons  whomsoever,  having  or  lawfully  or 
equitably  claiming,  or  who  should  or  might  have  or  lawfully  or  equitably 
claim,  any  estate,  right,  title,  interest,  or  inheritance,  in,  to,  or  out  of  the  said 
wharf  or  quay  and  hereditaments,  thereby  appointed  and  released,  or  intended 
so  to  be,  or  any  part  or  parts  thereof;  and  that  free  and  clear,  and  freely  and 
clearly  and  absolutely  acquitted,  exonerated,  and  for  ever  discharged  or  other- 
wise, by  the  said  Thonuu  WUkinson  and  WiUiam  Stennett^  or  one  of  them, 
their  or  one  of  their  heirs,  executors,  or  administrators,  saved,  protected,  kept 
harmless,  and  indemnified  of,  from,  and  against,  all  and  all  manner  of  former 
and  other  gifts,  grants,  bargains,  sales,  jointures,  dowers,  mortgages,  uses, 
trusts,  wills,  entails,  annuities,  fines,  issues,  amerciaments,  statutes,  recognis- 
ances, judgments,  executions,  extents,  seizures,  sequestrations,  and  all  other 
estates,  titles,  troubles,  charges,  debts,  and  incumbrances  whatsoever :  Pro- 
vided always,  and  it  was  thereby  further  agreed  and  declared  between  and  by 
the  parties  to  the  said  indenture,  that  it  should  and  might  be  lawful  for  the 
said  Thomas  Wilkinson  and  William  StenneU  respectively,  and  their  respective 
heirs  and  assigns,  peaceably  and  quietly  to  have,  hold,  occupy,  possess,  and 
enjoy  the  said  wharf  or  quay  and  hereditaments,  thereby  appomted  and  re- 
leased, or  intended  so  to  be,  with  the  appurtenances,  and  to  receive  and  take 
the  rents,  issues,  and  profits  thereof,  and  of  every  part  thereof,  for  their 
respective  own  use,  until  default  should  be  made,  in  payment  of  the  said  sum 
of  13,000/.,  or  the  interest  thereof,  or  any  part  thereof  respectively,,  contrary  to 
the  aforesaid  provisoes  or  agreements  for  payment  of  the  same,  and  the  true 
intent  and  meaning  of  the  said  indenture,  without  any  let,  suit,  trouble,  inter- 
ruption or  disturbance  whatsoever,  of,  from,  or  by  the  said  Wynn  Ellis^  his 
heirs  or  assigns,  or  of,  from,  or  by  any  other  person  or  persons  whomsoever. 


WlLXlNSOH 
V, 

Hall 
•ad  another* 


shall  then  be  due  and  the  interest  thereof; 
nor  shall  the  said  Wynn  Eitu^  his  executors 
administrators  or  assigns,  by  such  neglect 
or  forbearance,  or  by  such  acceptance  of  in- 
terest as  aforesaid,  be  precluded  or  prevented 


from  immediately  usinff  any  powers  or  reme- 
dies for  recovering  and  compelling  payment 
of  the  said  sum  of  13,000/.,  or  lo  much 
thereof  as  shall  then  remain  due,  and  the 
interest  thereof." 
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Com.  P/eot.         Buttf  cimtrd, — ^The  second  section  must  be  taken  in  conneiioa  with  the 

j^^.        third,  and  by  the  words  ''other  than  a  will,"  the  case  of  an  annuity  scfoitd 

«•  by  a  will  is  expressly  exempted.    The  exemption  was  probably  introdooed  to 

and  aaothvr.  Prevent  the  injustice  which  would  result  where  a  will  was  kept  oat  of  sight  or 
lost,  for  many  years.  The  form  of  the  issue  which  is  raised  prevents  the  for- 
tieth section  from  being  prayed  in  aid,  but  if  it  could  be,  it  woiUd  afibrd  no 
answer,  because  it  is  only  applicable  to  the  case  of  conventional  rents  by  [nrol, 
Paget  V.  Foley  (b).  As  to  the  last  issue  the  plea  b  not  pleaded  as  a  bar  to 
the  title  to  the  annuity  itself,  but  it  merely  alleges  that  die  distress  was  not 
made  within  six  years  after  the  said  arrears  in  respect  of  the  annuity  becane 
due ;  now  it  is  clear  that  the  distress  was  made  within  that  time. 

Crowder  was  heard  in  reply. 

Cur.  ado.  rvU. 

TiNDJLL,  C.  J. — ^The  question  which  has  been  argued  before  us  arises  opoa 
a  special  verdict  found  on  the  second  and  last  issues  raised  betweei  the 
parties  to  this  action  ;  the  second  issue  being  upon  the  question  **  whether 
the  distress,  so  far  as  relates  to  585/.,  part  of  the  money  in  the  avowry  aoi 
cognisance  mentioned,  was  made  within  twenty  years  next  after  the  tiaie  ^ 
which  the  right  to  make  a  distress  for  the  said  sum  of  585/.,  and  every  put 
thereof  being  arrears  of  the  said  annuity,  yearly  rent,  or  sum  of  30^  first 
accrued  to  the  defendant  John  Salter^  and  the  last  issue  being  npoa  the 
question  whether  the  distress  in  the  avowry  and  cognisance  mentioiied  f» 
made  at  any  time  within  six  years  next  afler  the  arrears  in  respect  of  the  siii 
annuity,  yearly  rent,  or  sum  of  SO/,  first  became  due.  Of  these  two  issues  the 
first  appears  to  us  to  be  the  prindpal,  and  indeed  the  only  important  one ;  far 
if  the  plaintiff  is  entitled  to  judgment  in  his  favour  on  that  issue,  the  ri^ 
and  title  of  the  defendant  Salter  to  the  annuity  is  altogether  barred,  and  he 
cannot  in  any  view  of  the  case  be  allowed  to  recover  the  arrears  for  tfaeltft 
six  years,  to  which  only  the  pleadings  on  which  the  last  issue  is  raised  can  he 
held  to  apply.  The  facts  which  are  found  by  the  special  verdict  on  thetM 
Issues  are  few,  and  simple.  That  James  Salter j  the  father  of  the  defendanlof 
that  name,  by  his  will,  duly  made  and  published,  devised  the  propeitf 
therein  mentioned  to  trustees,  to  the  intent  that  they  should,  out  of  the  leBh 
and  profits,  pay  to  John  Sailer,  the  defendant,  during  the  term  of  his  » 
tural  life,  an  annuity  or  clear  yearly  rent  of  80/.  by  four  quarterly  paymeDlii 
to  commence  on  the  first  quarterly  day  of  payment  afler  his  decease,  withi 
power  of  distress  if  the  annuity  should  be  in  arrear  for  twenty  days  oc^ 
after  any  quarterly  day  of  payment.  That  the  testator  died  in  1804,  withost 
having  revoked  or  altered  his  will,  and  that  on  the  17th  March,  1835,  the 
defendants  distrained  for  870/.,  for  twenty-nine  years'  arrears  of  the  aanuitf 
ending  at  Christmas^  1834.  Upon  this  state  of  facts  it  appears  that  the  right 
to  make  a  distress  for  the  annuity  first  accrued  to  John  Saltery  the  «oo,  <* 
the  expiration  of  the  twenty  days  next  afler  the  first  quarterly  liaj  ^ 
payment  subsequent  to  the  testator's  death,  that  is,  at  the  very  latest,  soipe 
time  in  Aprils  1805.    It  also  appears,  that  so  far  as  there  is  any  alicgatioo  « 

(&)  2  Hodges,  32 ;  2  Bing.  N.  C  679. 
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the  recovdt  on  any  finding  by  the  jury,  there  was  no  payment  or  receipt  of 
the  annuity  by  the  defendant  SalteVt  before  the  distress  was  put  in  in  March, 
1835,  for  it  was  then  put  in  by  the  defendant  for  the  whole  of  the  arrears 
since  the  death  of  the  testator.  And  although  the  defendant  has,  by  his  own 
voluntary  act,  in  his  replication  to  the  plea  in  bar,  abridged  the  amount  of  the 
arrears  for  which  he  had  distrained  and. avowed,  that  is,  from  twenty-nine 
years  to  nineteen  years  and  a  half,  still  this  act  of  the  defendant  has  no 
bearing  on  the  fact  appearing  from  the  record  that  no  distress  was  made 
for  twenty-nine  years  after  the  right  to  distrain  first  accrued.  Now  upon 
reference  to  the  sUtute  S  and  4  W.  4,  c.  27,  it  appears  to  have  provided  two 
distinct  periods  of  limitation,  within  which  all  distresses  for  arrears  of 
annuities  must  be  made ;  the  two  periods  being  prescribed  in  respect  of  claims 
and  objects  in  their  own  nature  perfectly  distinct.  The  second  section  con- 
templates and  provides  for  the  case  where  the  right  or  title  to  the  annuity 
itself  is  disputed,  and  directs  that  no  person  shall  make  a  distress  for  any 
rent  but  within  twenty  years  next  after  the  time  at  which  the  right  to  make 
such  distress  shall  have  firet  accrued  to  the  person  making  the  same.  The 
forty-second  section  contemplates  and  provides  for  the  case  where  the  title 
to  the  annuity  is  not  disputed,  but  the  distress  is  made  for  arrears  due ;  and  for 
that  purpose  directs  that  no  arrears  of  rent  shall  be  recovered  by  any  distress 
but  within  six  years  next  afler  the  same  respectively  shall  have  become  due. 
The  second  issue  arises  upon  a  plea  in  bar  framed  upon  the  second  section. 
The  last  issue  arises  upon  a  plea  in  bar  intended  to  be  framed,  though  not 
accurately  or  aptly  framed,  on  the  forty-eecond  section.  Now  with  respect 
to  the  second  issue,  it  is  manifest  that  the  facts  found  in  the  special  verdict 
will  bring  the  case  precisely  within  the  provisk>n  of  the  second  section  of  the 
act,  unless  that  section  is  to  be  governed  and  controlled,  not  simply  explained 
and  construed,  by  the  third ;  that  is,  unless  the  third  section  does  in  terms 
exclude  from  the  operation  of  the  second  the  claim  of  any  person  whose 
right  to  a  rent  is  derived  under  a  will  by  reason  of  the  words  "  other  than  by 
will,''  which  are  found  in  the  third  section;  and  when  this  case  was  origin- 
ally before  the  Court  upon  a  motion  for  a  new  trial,  afler  the  rule^had  been 
made  absolute  upon  a  ground  perfectly  distinct  from  that  which  is  now  before 
us,  an  opinion  was  expressed  by  the  judges  then  in  Court  that  the  present 
case  was  excluded  from  the  operation  of  the  second  section,  by  reason  of  its 
not  being  comprehended  within  the  third,  which  third  section  appeared  to  us 
upon  a  more  hasty  view  to  contain  an  enumeration  of  instances  to  which  only 
the  second  section  could  be  held  to  be  applicable  (a).  For  myself,  however, 
I  am  ready  to  admit,  and  I  am  authorised  at  the  same  time  to  say  the  same 
for  my  three  brethren  who  were  then  in  Court,  that  the  further  argument 
which  we  have  heard  on  this  point,  when  brought  directly  before  us  for 
judgment  upon  the  record,  and  the  further  opportunity  for  consideration 
which  has  been  afforded  us,  has  induced  us  to  alter  the  opinion  we  then 
formed,  and  that  we  think  (in  which  my  brother  Vaughan  entirely  concurs 
with  us)  that  this  case  is  governed  by  the  second  section  of  the  statute, 
which,  under  the  facts  found  in  the  special  verdict,  afibrds  a  bar  to  all  claim 
and  title  to  the  annuity.  That  the  case  must  have  been  governed  by  the 
second  section,  if  that  section  had  stood  alone,  cannot  be  doubted ;  and  upon 


Cam.  Piemt. 
Jambs 

V. 

Saltsr 
ftnd  another. 


(a)  Se«  Jamet  v.  Salter^  1  Hodges,  405. 


Com,PUa». 
Jamkii 

V. 
SlLTIK 

a!i(]  another. 
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a  more  close  examination  of  the  third  sectioa,  the  object  and  intent  of  it  aeem 
to  us  to  be  no  more  than  thiSy  to  explain  and  give  a  constractioa  to  the 
enactment  contained  in  the  second  clause,  as  to  the  time  at  which  the  right 
to  make  a  distress  for  any  rent  shall  be  deemed  to  have  first  accrued,  in  those 
cases  only  in  which  doubt  or  difficulty  might  occur,  leaving  every  case  which 
plainly  falls  within  the  general  words  of  the  second  section,  bat  is  not 
included  amongst  the  instances  given  by  the  third,  to  be  governed  by  the 
operation  of  the  second.     Many  reasons  concur  to  shew  that  such  most  be 
the  just  construction  of  the  act.     In  the  first  place,  if  it  had  been  inteoded 
that  the  third  section  should  limit  the  application  of  the  second  to  those  on, 
and  those  only  which  are  enumerated  in  the  third,  it  might  justly  havehees 
expected  that  words  would  have  been  employed  to  express  clearly  and  distiodh 
such  an  intention.     But  in  this  section  there  are  no  words  that  can  be  «d 
directly  to  exclude  all  instances  except  those  enumerated  in  the  third  sectios. 
Again,  if  the  words  **  granted  by  any  instrument  other  than  by  will "  were  to 
be  held  to  prevent  the  application  of  the  statutory  limitation  of  twenty  yean  to 
claims  of  land  or  rent  gpranted  by  will,  it  would  be  at  direct  variance  with  other 
parts  of  the  statute ;  for  the  instance  in  the  third  section  immediately  foDowiog 
that  now  under  consideration,  which  provides  for  cases  of  claims  in  respect  of 
estates  in  reversion  or  remainder,  or  other  future  estates  or  interests,  is  lufe 
enough  to  comprehend,  and  would  comprehend  all  executory  devises.   And 
again,  section  40  expressly  provides  for  the  case  of  any  legacy ;  and  indeed  the 
words  "  by  any  instrument  other  than  by  will,"  carry  the  matter  no  further  thu 
if  the  third  section  had  proceeded  by  attempting  to  enumerate  every  spades 
of  instrument  by  which  an  estate  in  land  or  rent  could  have  been  granted, 
and  had  omitted  to  mention  a  will,  in  which  case  the  only  inference  thai 
could  be  drawn  from  such  omission  would  have  been,  that  the  case  not  beiof 
enumerated  in  the  third  section,  fell  back  upon  the  general  provision  oontaiiud 
in  the  second.     Indeed,  unless  this  is  held  to  be  the  true  constructioo,  the 
case  which  is  likely  to  occur  perhaps  with  the  most  frequency,  ns.,  the 
devise  of  an  estate  in  possession  in  land,  or  of  an  estate  in  possession  ii 
a  rent  charge  first  created  by  the  will,  would  be  altogether  unprovided  for 
by  the  statute  ;  for  the  third  class  of  instances  enumerated  in  section  3  de- 
scribes the  grant  to  be  by  a  person  being  in  respect  of  the  same  estate  ff 
interest  in  the  possession  or  receipt  of  the  profits  of  the  land,  or  in  the  receipt 
of  the  rent,  a  description  which  can  neither  apply  to  the  case  of  a  devise  oft 
particular  estate  in  land,  or  of  a  newly  created  rent,  for  the  devisor  who  h>s 
by  his  will  carved  an  estate  in  land,  out  of  the  estate  whereof  he  wasseizid. 
can  never  be  said  to  have  been  possessed  in  respect  of  the  sameestste* 
interest  as  that  claimed  by  the  devisee,  still  less  can  the  devisor  who  crette 
a  new  rent-charge  by  his  will  be  said  to  have  been  in  the  receipt  of  the  ren^ 
The  case  therefore  under  discussion,  not  falling  within  the  third  section,  hei 
falling  within  the  clear  and  unambiguous  terms  of  the  second,  we  hold  to  hf 
governed  thereby ;  that  the  claim  and  title  of  the  defendant  SalUr  to  the 
annuity  is  barred  by  the  lapse  of  twenty  years,  since  his  right  to  distm^ 
first  accrued,  and  that  the  verdict  upon  the  second  issue  must  be  eotered 
for  the  plaintiff.    As  to  the  last  issue,  founded  upon  the  limitation  of  ^^ 
years,  given  by  the  forty-second  section,   it  becomes  of  Utile  imports''^'' 
whether  the  verdict  thereon  be  entered  for  the  plaintiff  or  the  defeodaoti 
any  further  than   as   the   costs   dependent  on  that   issue   are  affiected  b? 
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such  fiuding.     For  there  being  but  one  avowry,  and  the  plaintiff  being      Com,  Pleon* 

entitied  to  judgment  on  the  issue  raised  on  one  of  his  pleas  in  bar,  the        z^m 

avowants  claim  to  a  return  of  the  cattle,  &c.  is  completely  barred,  whatever  «• 

may  become  of  the  other  pleas  in  bar.    Now  taking  the  last  issue  as  if  it     ^^^  ftoother. 

stood  alone,  which  appears  to  be  the  correct  mode  of  considering  the  question, 

aod  applying  thereto  the  finding  in  the  special  verdict,  we  think  it  appears 

that  the  distress  was  made  within  six  years  next  after  the  arrears  of  the 

annuity  became  due ;   for  upon  the  last  issue  there  is  no  objection  made  to 

the  aTOwant's  right  or  title  to  the  annuity  itself,  but  simply  to  the  amount  of 

arrears  claimed  beyond  those  of  the  last  six  years,  and  the  distress  was  evidently 

made  within  time  for  the  last  six  years.    We  therefore  think  the  verdict  on 

the  last  issue  must  be  entered  for  the  defendant,  but  that  upon  the  whole 

record  the  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff 


END  OF  HILARY  TKRIC 
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BouLTON  V.  Welch.  jpritTj. 

A  SSUMPSrr  on  a  promissory  note,  made  on  the  18th  of  July,  by  H,  T,  In  »«  action  on 
Stanley,  whereby  he  promised  to  pay  to  his  own  order  200/.  three  months  change  by  in- 
after  the  date  thereof;  and  indorsed  by  Stanley  to  one  Braddon,  who  indorsed  it  ?*»»««  ag»iint 
to  the  defendant,  and  afterwards  indorsed  to  the  plaintiff.     The  declaration  defendant 
averred  that  Stanley  did  not  pay  the  bill,  although  the  same  was  presented  to  5i?n«  hiji*** 
him  on  the  day  when  it  became  due,  "  of  all  which  the  defendant  then  had  notice  of  the 
due  notice."  ^STL'' 

Pfca — ^that  the  defendant  did  not  have  notice  of  the  said  presentment  to  acceptor,  and 

the  said  H.  T.  Stanley,  and  of  the  non-payment  by  him  of  the  said  note  modo  menf  dimof^* 

ttformd;  and  issue  thereon.  *"<* "»«»« 

At  the  trial  before  Park,  J.,  the  plaintiff  proved  that  before  ten  o'clock  on  Held^  thaT 

the  22d  of  October,  he  had  put  a  letter  into  the  post,  directed  to  the  defen-  ^^^^^f 

<i&nt,  of  which  the  following  is  a  copy  : —  the  followioir 

letter  from  the 

plaintiff  to  the 

"  33,  Northampton  Square,       defendant,  was 

«•  22d  October,  1836.  'ZS^Zt 

"  Sir,— The  promissory  note  for  200/.  drawn  by  Henry  Stanley,  dated  18th  ■»«•  /*  The 

of  July  last,  payable  three  months  after  date,  and  indorsed  by  you,  became  note  foTSoj:. 

due  yesterday,  and  is  returned  to  me  impaid.     1  therefore  give  you  notice  o'*T°^¥' 

thereof,  and  request  you  will  let  me  have  the  amount  forthwith.  18th  of  July 

(Signed.)  "W.J.Baultan."  {"-^Wabfe 

after  date,  and 

It  was  objected,  on  behalf  of  the  defendant,  that  this  letter  did  not  contain  lou^'becune 

•officient  notice  of  the  presentment  and  dishonour  of  the  note.     The  learned  due  yesterday, 

judge  reserved  the  point,  and  a  verdict  was  found  for  the  plaintiff.     A  rule  to  me  unpaid. 

»Mt  was  obtained  for  leave  to  enter  a  nonsuit   upon  the  point  reserved.  1  therefore  give 

Hartley  v.  Case  (a),  and  SoUarte  v.  Palmer  {b),  were  cited.  thereof,  end 

request  you 
will  let  me  liave 
(o)  4  Barn,  k  Cress.  339.  6  D.  &  R.  505.  (b)  7  Bine.  530.  5  M.  ft  P.  475.    1  Cr.  &   tho  amount 

J.  417.  forthwith.*' 

VOL.  III.  M 


Welch. 
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Com.  Pleat.  Tdlfourd,  Seijt.,  shewed  cause. — In  Hartley  v.  Case  (c),  there  was  only  a 
BouLTON  i^-q^^st  to  pay,  without  any  notice  of  dishonour ;  and  in  SolarU  v.  Pa/m«r(i), 
V.  the  following  letter,  which  was  sent  hy  the  attorney  of  the  holder,  was  clearly 

insufHcient,  hecause  it  contained  a  mere  demand  of  payment. 

"  A  hiU  for  683/.,  drawn,  &c.,  and  hearing  your  indorsement,  has  been  pst 
into  our  hands  hy  Mr.  A.,  with  directions  to  take  legal  measures  for  the  re- 
covery thereof,  unless  immediately  paid." 

In  the  present  case,  the  letter  contained  notice  of  the  presentment  aJodiKn- 
payment  hy  the  drawer ;  and  therefore  hoth  the  cases  relied  upon  are  deulr 
distinguishahle,  and  the  Court  will  not  extend  those  decisions  farther.  By 
necessary  intendment,  which  must  he  apparent  to  every  mercantile  man,  the 
letter  contains  sufficient  notice.  [Tindal,  C.  J. — ^We  must  he  guided  by  ^ 
precedents.  A  merchant  could  certainly  entertain  no  doubt.  jBomh^w^.J*- 
Solarte  v.  Palmer  (d)  was  confirmed  in  the  House  of  Lords ;  and  I  remember 
hearing  Lord  Eldon  say,  that  a  judgment  in  the  House  of  Lords  was  deaerrisg 
of  respectful  attention,  although  it  was  decided  by  a  majority  of  one,  agaio^ 
the  opinions  of  all  the  judges.] 

Busby,  corUrd,. — Upon  the  issue  which  is  raised  by  these  pleading?,  and 
which  is  twofold,  the  letter  is  clearly  insufficient.  The  plaintiff  is  boimd  to 
shew  that  the  defendant  had  notice  of  the  presentment,  and  also  of  the  toe- 
pa3rment  of  the  note.  [TiJidal,  C.  J. — I  suppose  the  letter  was  sent  to  tk 
special  pleader,  to  enable  him  to  frame  this  plea.]  The  letter  does  not  coi* 
tain  any  notice  that  the  note  was  presented  for  payment ;  and  the  statemeiit 
that  it  was  returned  to  the  plaintiff  unpaid,  is  quite  consistent  with  the  feet  cf 
its  being  in  the  hands  of  a  third  party,  who  failed  to  present  it  in  dw  tiise. 
The  authorities  are  decisive  to  shew  that  the  notice  of  diahonour  should  stste 
the  presentment  and  non-payment,  as  specific  faats. 

Tindal,  C.  J. — I  do  not  see  how  it  is  possible  to  distinguish  this  case  to 
the  two  authorities  which  have  been  cited,  without  refining  very  subtilclyapa 
the  rule  which  they  have  established.     The  form  of  protest  which  is  giwfi^ 
Stat.  9  &  10  W.  3,  c.  17,  is  "  Know  all  men,  that  I,  A.  B.,  on  the 
day  of  at  the  usual  place  of  abode  of  the  said 

have  demanded  payment  of  the  bill,  of  the  which  the  above  is  the  copy.vl^ 
the  said  did  not  pay ;  wherefore  I,  the  said 

do  hereby  protest  the  said  bill,  dated  the  day  of 

The  two  important  points  contained  in  the  notice,  are,  first,  that  the  pay^ 
was  demanded  ;  and,  secondly,  that  the  payment  was  not  made.  It  seeim* 
me  that  in  the  present  case  the  notice  is  insufficient,  and  this  rule  w^  ^ 
made  absolute. 

Park,  J. — I  am  satisfied  that  an  ordinary  person  would  be  able  to  ctW 
from  this  letter,  that  the  note  had  been  presented  and  was  unpaid;  but  after  ^ 
two  decisions  which  have  been  referred  to,  I  cannot  hold  that  this  sotioe  e 
sufficient. 

(<?)  4  Bam.  k  Cresi.  339.  fi  D.  &  R.  605.  {d)  7  Biog.  630.    5  M.  Jt  P.  <'5-  * 

Cr.  k  J.  417. 
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B08ANQUST,  J. — ^I  cannot  distinguish  this  from  the  two  cases  which  have     ^^^^J;^*"* 
been  cited.  Boultok 


CoLTMAN,  J. — I  am  of  the  same  opinion,  and  must  say  that  too  great  a 
looseness  is  apparent,  in  the  mode  in  which  mercantile  transactions  of  this 
kind  are  conducted. 

Rule  absolute. 


Tyler  v.  Campbell. 


V. 

Welch. 


JprU^B. 


iUd. 


^ARSTOW  moved  for  a  role  to  discharge  the  defendant  out  of  custody,  on  An  affidavit  to 
entering  a  common  appearance,  upon  the  ground  that  the  affidavit  to  hold  ^^^  ^l  ^^^ 
to  bail  was  defective.  The  affidavit  stated  that  the  defendant  was  justly  and  from  thedefea- 
truly  indebted  to  the  plaintiff  in  800/.,  for  so  much  money  due  from  the  de-  balance  of  an 
fendant  to  the  plaintiff,  upon  the  balance  of  an  account  stated  between  the  accost  •uted, 
defendant  and  the  plaintiff.  This  form  differs  from  that  which  is  given  in  without  auting 
Tidd'^  Forms  (a),  where  the  account  is  alleged,  as  being  "  stated  and  set-  ^1^^**^" 
Mled"  by  and  between  the  parties.  It  may  be  perfectly  consistent  that  the  stated  oN^Mf. 
plaintiff  should  believe  that  the  defendant  is  indebted  to  him  on  an  account 
stated  between  them,  when  he  would  nevertheless  be  unable  to  state  that  the 
account  was  settled.  In  Visger  v.  Ddegal  (6),  Lord  Teaterden^  C.  J.  said, 
**  There  are  certain  forms  of  affidavits  to  hold  to  bail  in  common  use,  and 
generally  known  and  understood.  The  safest  course  is,  that  individuals 
should  conform  to  these  and  not  depart  from  them,  and  then  caU  upon  the 
Court  for  such  a  construction  as  may  remedy  the  fault." 

TiNDAL,  C.  J. — ^The  forms  of  the  conmion  counts  in  pleading,  which  have 
been  promulgated  by  the  judges,  state  no  more  than  that  the  sum  claimed  is 
due  on  an  account  stated.  As  this  affidavit  in  substance  follows  the  allega- 
tions in  those  forms,  I  think  it  is  sufficient. 

BosANQUBT,  J.,  Vauohan,  J.,  and  ColTman,  J^,  concurred. 

Rule  refused, 
(a)  Tidd*t  Forms,  9th  ed.  78.  (6)  2  Bar.  Bl  Adol.  572. 


Ernest  t?.  Brown.  Ajniii^ 

T\EBT  for  goods  sold  and  delivered.     Pfea— Except  as  to  3/.  7*.,  mmguam  l^f^^^^^' 

indebitatus,  and  a  payment  of  3/.  7s.  into  Court.     The  bill  of  particulars  quam  indeHtU' 

dehvered  by  the  plaintiff  was  as  foUows  :—  SisrtJ"JlS[d- 

For  a  cart  sold  -         •         -  £5     0    0  ed^afthough 

Deduct,  paid  by  iSr.Bmiwi    -         -         1  13    0  MiSJ'L 

dit  for  the  sum 

o      'v     A  pald,in  the  bill 

o     7     V  ofparticalais. 

*3 
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At  the  trial,  before  Undal,  C.  J.,  at  the  London  sittings  after  HifJofy  tern, 
the  defendant  offered  evidence  of  the  payment  of  li.  13«.  to  the  plaintiff;  bttt 
the  learned  judge  refused  to  receive  it,  as  there  was  no  plea  of  payment  o& 
the  record,  and  a  verdict  was  found  for  the  plaintiff,  with  nonunal  da- 
mages. 

R.  Alexander  moved  to  set  aside  the  verdict,  and  to  enter  a  verdict  for  tbe 
defendant.  The  bill  of  particulars  admitted  the  receipt  of  W.  I3t.,  and  there- 
fore  it  must  be  considered  as  if  it  was  struck  out  of  the  demand.  In  Coetes  t. 
Stevens  (a),  Parke,  B.  observed,  "  You  have  no  necessity  to  plead  the  payment 
of  the  sum  of  10/.,  as  that  was  admitted  by  the  particulars." 

TiNDAL,  C.  J. — ^That  was  in  an  action  of  assumpsit,  which  is  very  different(i). 
Here  you  say  that  you  never  were  indebted  to  the  plaintiff.  Strong  as  the 
admission  is,  it  is  no  more  than  evidence  of  payment ;  but  it  cannot  be  setip 
in  bar  of  this  action  (c). 


BosANQusT,  J. — ^The  plea  of  nunquam  indebitatus  was  framed,  in  order  tbi 
payment  might  be  pleaded.     Here  the  debt  was  once  due. 


CoLTMAN,  J.,  concurred. 


(a)  2  Cr.  M.  &  R.  118.  1  Gale,  75. 
(6)  Shirley  v.  Jaeobt,  1  Hodges,  214. 


RukTefoEei 

(c)  See  Brown  v  Daubetteg,  1  HarftWdS^"'. 
where  Patteson,  J.  came  to  a  similar  decisios. 


jpru^.     Cholmondeley,  Exccutrix  of  HisBER,  V.  Payne  and  aBother. 


The  fintt  count 
of  a  dedaration 
set  out  a  con. 
tract  that  the 
defendants,  to* 
gether  with  the 
auctioneer  em- 
ployed,  would 
be  responsible 
for  the  pro- 
ceedsofthe 
sale  of  certain 
books:  the  se- 
cond count, 
that  the  defen- 
dants alone 
would  be  re- 
sponiible ; — 
Held,  that 
these  counu 
did  not  shew 
a  distinct  sub- 
ject-matter of 
complaint, 
within  Reg.  5, 
fia.T.4W.4. 


P'  ROBINSON  obtained  a  rule  nisi,  calling  upon  the  plaintiff  to  f^ 
cause  why  one  <^  two  special  counts  in  the  declaration  in  this  cs0? 
should  not  be  struck  out,  under  R.  5  &  6  Hil.  T.  4  W.  4.  The  first  coaK 
alleged  that  the  defendants  undertook  to  sell  certain  books,  upon  the  tenm  d 
preparing  catalogues,  advertising  the  sales  and  settling  with  the  aoctiooeen 
at  a  commission  of  twelve  and  a  half  per  cent. ;  and  that  the  defendant  sboeii 
be  responsible,  together  with  the  auctioneers,  for  the  proceeds  of  the  sab. 
having  power  to  give  certain  credit  to  the  booksellers.  TTie  second  coM 
stated,  that  in  consideration  of  the  plaintiff  retaining  the  defendants  to  n 
upon  commission,  certain  books,  manuscripts,  and  prints,  the  defendants  q> 
dertook  to  be  responsible  for  the  prices  of  the  same ;  that  the  goods  «5« 
sold,  but  that  the  defendants  did  not  pay  the  money  received  by  them. 

An  application  had  been  previously  made  to  a  learned  judge  at  cfaanibeis, 
who  dedined  to  make  any  order,  bat  referred  the  matter  to  the  Court 

Butt  shewed  cause  upon  an  affidavit,  which  stated  that  the  action  ^^ 
brought  to  recover  two  separate  sums  of  800/.,  and  that  the  pUintifrwa5  ad- 
vised that  the  two  counts  were  necessary.  The  two  counts  disdoee  tv? 
different  and  -distinct  causes  of  action ;  and  if  it  be  doubtful  whether  t^ 
causes  are  distinct,  the  Court  will  not  interfere.  The  new  rule  mast  be  co> 
strued  with  reference  to  the  Statute  of  Amendments,  3  &  4  W.  4,  c.  42,  ?  ^ 
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and  it  is  obvioos  that  if  the  plaintiff  fEiiled  at  Nisi  Priua  in  proving  the  first     ConuPleat, 
connt,  proof  of  the  contract  set  out  in  the  second  count  would  not  support  the     Cholmok* 
declaration ;  and  the  judge  would  not  amend  the  record.     [Bosanquet,  J.-f        ^^^^"^ 
The  rule  directs  that  if  a  judge  at  chambers  shall  be  satisfied  that  some  dis-        Payke. 
tinct  subject-matter  of  complaint  is  bond  fide  intended  to  be  established  in 
respect  of  each  count,  he  indorses  upon  the  summons  that  he  is  so  satisfied ; 
and  then  if  the  plaintiff  fiedls  to  establish  a  distinct  matter  upon  each  count, 
certain  consequences  follow.     Are  you  willing  to  take  both  counts  upon  the 
usual  terms  ?]     The  defendants  are  not  in  a  situation  to  require  this,  because 
the  counts  are  obviously  distinct,  and  the  judge  at  chambers  has  refused  to 
interfere;  and  this  Court  has  no  jurisdiction  to  interfere,  because  the  rules 
only  direct  application  to  be  made  to  a  single  judge,     [Tindal,  C.  J. — But 
here  the  judge  refers  the  question  to  the  Court.] 

Robittaon,  ctnUrd,, — ^The  first  contract  must  be  in  writing,  and  the  defen- 
dants must  plead  several  long  special  pleas,  which  will  be  unnecessary  if  the 
other  count  were  pleaded  alone.  At  the  trial,  the  judge  will  exercise  his 
power  of  amending  the  record,  as  in  Hanbury  v.  Ella  (a),  where  the  record 
was  amended  by  substituting  the  word  "  guarantee  "  for  "  pay."  The  pre- 
sent case  comes  precisely  within  the  terms  of  the  first  example  in  the  rules  : 
"  Counts  founded  upon  the  same  contract,  described  in  one  as  a  contract 
without  a  condition,  and  in  another  as  a  contract  with  a  condition,  are  not  to 
be  allowed,  for  they  are  founded  on  the  same  subject-matter  of  complaint, 
and  are  only  variations  in  the  statement  of  one  and  the  same  contract."  In 
Jenkins  v.  Treloar  (b),  a  count  for  4</.  as  toll  for  performing  meterage,  and 
a  count  claiming  the  same  sum  as  a  port  duty,  were  held  inadmissible. 

Tindal,  C.  J. — ^I  cannot  say  that  these  counts  disclose  two  distinct  and 
different  causes  of  action.  The  rule  must  be  made  absolute,  subject  to  its 
being  referred  back  to  the  learned  judg^ :  and  if  he  is  satisfied  that  a  distinct 
matter  of  complaint  is  intended  to  be  established,  the  usual  indorsement  may 
be  made. 

Takk,  J. — I  think  we  have  no  power  to  interfere ;  it  must  go  back  to  the 
judge  at  chambers. 

BosANQUBT,  J.,  and  Coltmam,  J.,  concurred. 

Rule  absolute  to  strike  out  the  second  count,  with 
costs,  unless  the  judge  at  chambers  should  ex- 
ercise his  discretion  as  directed  by  the  rule  (c). 

(a)  lAdo.&ElliB,61.3NeT.ftMan.438.       16;    LawrMce    v.    Stevent,    I    Gale,   164; 
(h)  1  M.  &  Wels.  16.   1  Gale,  360.  Tkoroton  ▼.  H  hUehead,  1  Gale,  359:  Roy  v. 

(c)  See  Leuckart  ▼.  Cooper,  1  HodgeB,      Bristow,  1  Murphy  and  Hurlstone,  39. 
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Com.  Pleas, 


April  19. 

Upon  an  isiue 
whether  an  ad* 
mintetrairix, 
had  aaseU  at 
the  oommence- 
nent  of  the 
suit,  the  plain, 
tiff  proved  that 
the  intestate, 
tweWe  months 
before  hit 
death,  had  pur- 
chaaed  certain 
furniture,  which 
was  seen  after 
his  decease,  in 
a  house  where 
he  lived  with 
the  defendant, 
his  sister.  The 
defendant 
proved,  that  he 
was  merely  a 
lodger  in  the 
house— ^(sU, 
that  there  was 
prim&fttde 
evidence  of  the 
posseuion  of 


Britton  V.  Jones,  Administratrix  of  Jon£S. 

^HIS  was  an  action  for  money  had  and  received  by  the  intestate.     Plem,— 
Plene  admimstravit,    RepUcatioH, — ^That  the  defendant  had  assets  at  tb 
time  of  the  commencement  of  the  suit,  and  issue  thereon. 

At  the  trial  before  the  under-sheriff  of  Glamorganshire,  the  plaintiff  pro^ 
that  the  intestate,  twelve  months  before  his  death,  had  purchased  twdve 
mahogany  chairs,  which  were  seen  after  his  decease  in  a  house  in  which  be 
lived,  and  where  his  name  was  on  the  door.  The  defendant,  who  was  tbe 
intestate's  sister,  proved  that  he  was  in  needy  circumstances,  and  that  he  lived  is 
the  house  as  her  lodger,  with  his  mother.  The  under-sheriff  held  that  that 
was  evidence  of  the  possession  of  assets,  and  a  verdict  for  4/.  4».  was  fofsaid 
for  the  plaintiff. 

E.  V,  Williams,  moved  to  enter  a  nonsuit,  upon  the  ground  of  misdirectkm. 
He  contended  that  there  was  no  evidence  to  go  to  the  jury,  unless  it  had  been 
shewn  that  these  goods  came  into  the  hands  of  the  defendant. 

TiNDAL,  C.  J. — ^The  only  question  is,  whether  the  plaintiff  did  not  mab 
out  uprimd  facie  case,  and  I  think  he  did.  It  appears  that  the  defendant  wa 
the  intestate's  sister ;  that  she  lived  in  the  same  house  with  him,  and  took  oat 
the  letters  of  administration.  The  evidence  which  was  offered  might  hsTc 
been  rebutted. . 


BosANacBT,  J.,  and  Coltman,  J.,  concurred. 


Rule  refbsed. 


May  6. 


Willie  r.  Phillips. 


sanunons'wM^  Jj^^Z»Lr  obtained  a  rule  nisi,  calling  upon  the  defendant  to  shew  canse  war 
issued,  bnt  be-  an  order,  made  by  Lord  Demnan,  C.  J.,  should  not  be  set  aside.    On  ^ 

served^the  de-  ^^^  ^^  February  a  writ  of  summons  was  issued  against  the  defoidaiit,  azid 

fendant  paid  several  ineffectual  attempts  were  made  to  serve  it.    On  the  25th  of  Fekruanf. 

deb^  but  after!  before  the  vnrit  was  served,  the  defendant  paid  the  plaintiffs  clerk  the  amocaic 

^"^*  '^^""^  of  the  debt ;  but,  upon  application  being  made*  he  refused  to  pay  the  plaintiff t 

of  the  writ*  attorney  the  costs  of  the  writ,  whereupon,  on  the  3d  of  March,  the   writ 

^l^rrSP^"  u *  having  been  previously  served,  and  the  defendant  having  refused  to  pay  the 

tomey  deli-  costs  of  it,  a  declaration  in  the  action  was  delivered      Upon  ^pUcation  beutt: 

ratimir  and*"  made  the  proceedings  were  ordered  to  be  stayed  without  costs,  whk^ 

proceeded  with  the  order  complained  of. 

the  action.  Tbe 

oonrt  ordered 

the  proceedings       WUde,  Seijt.,  shewed  cause.-^^When  the  debt  was  paid,  the  writ  had 

payment  of  the  been  served,  and  the  plaintiff  had  no  right  to  proceed  to  recover  his  ooets. 

cosu  of  the 

writ«  but  refused  yy  make  the  defendant  pay  the  costs  of  the  dedaratioD* 
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KeUy,  comirit. — It  appears  by  the  affidavits  that  the  defendant  was  infonned  Cam,  Pleat. 

by  the  plaintiff's  derk,  when  he  paid  the  debt,  that  a  writ  had  been  issued,  ^^^^^ 
and  that  he  would  be  required  to  pay  the  costs  of  it,  which  he  promised  to  do ;  9. 

and  that  application  was  made  for  pa3rment  of  the  costs,  several  days  before  Phillips.. 
the  declaration  was  delivered,  but  the  defendant  refused  to  pay;  the  rule 
ought  therefore  to  be  made  absolute. 

TiNDAL,  C.  J. — It  appears  to  me  that  the  order  could  not  have  been  disturbed, 
if  it  had  stayed  proceedings  on  payment  of  the  costs  of  the  writ  of  summons. 
The  writ  was  issued  before  the  debt  was  paid,  and  therefore  the  costs  of  it 
ought  to  be  paid  by  the  defendant ;  but  under  the  circumstances  the  plaintiff 
ought  not  to  have  gone  on  with  the  action.  The  order  must  be  amended  to 
stay  the  proceedings,  on  payment  of  the  costs  of  the  writ. 

BosANQUET,  J.  and  Coltman,  J.,  concurred. 

Rule  absolute  accordingly. 


Pole  v.  Rogers. 


^fay  8. 


^HIS  was  an  action  on  a  life  policy  of  insurance,  and  a  judge's  order  had  ^nder  the  lo. 

been  obtained  by  the  defendant,  under  stat.  I  W.  4,  c.  22,  for  the  exa-  Act  rrwm.4, 

mination  upon  interroeatories  of  certain  witnesses,  residing  in  Paris  and  ^*  ^^)f  *^®  ^ 
n     >  A       ,  ^  ,,.,,,,..«.,  ,       court  gave  the 

nouiopne.     A  rule  was  afterwards  obtamed  by  the  plamtiff,  to  shew  cause  why  parties  a  mu. 

the  order  should  not  be  amended,   by  giving  a  power  to  the  plaintiff,  his  CTtw^Mamine 

attorney,  or  agent,  to  cross-examine  the  defendant's  witnesses  vivd  voce.  witneMea  in 

ParU  and 
Boulogne^  viv& 
R.  V.  Richards  shewed  cause. — Duckett  v.  WilUams  (a),  is  the  only  case  «w^  *««*  di. 

where  cross-examinations  upon  interrogatories  have  been  allowed,  and  then  crora^xamina. 

it  was  done  by  the  consent  of  both  parties,  who  had  a  mutual  right  to  cross-   ^*';"«  »ho«W  be 
r^         .  ......    1  .         1.      .       .  1     *"keti  down  in 

examme.     Great  mconvenience  will  arise  if  the  present  application  is  granted,  writing,  and 

because  the  defendant  must  incur  the  expense  of  sending  out  a  counsel,  or  f?"'"^**2f/*'* 
.„    ,  .       ,        ,  ^  'the  Goromis- 

uregular   questions  will    be  put   m  the  absence   of   a   competent  person,  sion. 

[Tindal,  C.  J. — It  is  a  conflict  between  two  inconveniences.     The  result  will 

probably  be,  that  a  counsel  on  each  side  will  attend.] 

WUde,  Seijt,  contriJt, — It  is  very  necessary,  in  a  case  of  this  description,  to 
put  questions  which  arise  from  the  answers  given  to  former  questions :  and  by 
sec.  4  of  the  statute,  the  court  has  power  "  to  give  all  such  directions  touching 
the  time,  place,  and  manner  of  such  examination,  and  all  other  matters  and  cir- 
cumstances connected  with  such  examination,  as  may  appear  reasonable  and 
just."  Under  the  13  Geo.  3,  c.  63,  which  regulates  the  mode  of  taking 
examinations  in  India,  vivd  voce  cross-examinations  have  been  permitted.  As 
to  the  alleged  inconvenience,  it  will  be  remedied  in  the  manner  suggested  by 
the  lord  chief  justice ;  and  Duckett  v.  Williams  (a)  is  an  authority  for  making 
this  rule  absolute. 

(a)  Reported  on  another  )>oint,  1  Tyr.  502.    1  Cr.  &  J.  510. 
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Com.  r^ett,        TiNDAL,  C.  J. — I  think  this  application,  which  appeanto  me  tobc  a  reasonabk 
Pole         ^®*  comes  within  the  power  given  to  us  hy  the  fourth  section  of  the  statute. 
R  oEi         There  can  be  no  difficulty  in  obtainmg  the  attendance  of  counsd  at  Pmv  ud 
Boulogne.    The  rule  must  be  made  absolute. 

The  rule  was  drawn  up  as  follows : — 

The  plaintiff  to  join  in  the  commission,  and  each  party  to  ddiver 
written  interrogatories,  and  to  be  at  liberty  to  put  other  queatkns 
vwd  voce ;  such  other  questions,  with  the  answers,  to  be  reduced 
into  writing,  and  returned  with  the  commission. 


jiprii  24.  D^^  ^^™'  Rhodes  v.  Robinson. 

wM^^-f eJfb^"**  "U JECTMENT.    The  lessor  of  the  plaintiff  was  mortgagee  of  certain  pre- 

an  agent,  who  mises  in  the  county  of  York,     At  the  trial  before  Coieridge,  J.,  at  the  1st 

to^UroT'rfr."*    assizes  for  the  county  of  York,  it  appeared  that  Messrs.  Upton  and  Son  were 

ceived  the  rent    the  attomies  and  agents  of  the  lessor  of  the  plaintiff,  and  tiiat  they  Lad 

and  paid  the       employed  a  Mr.  Constable  to  collect  the  rents  of  the  mortgaged  premises,  wiu> 

money  into  a      received  the  payment  of  two  years'  rent  from  the  defendant.     Constable,  who 

credit  of  the       was  personally  unknown  to  Upton  and  Son,  received  instructions  from  them, 

kndlord ;  but    ^  ^^  ^g  management  of  the  estate,  and  paid  the  rents  he  received  into  a 

acted  upon  in-    bank,  to  the  credit  of  the  mortgagee.     In  pursuance  of  such  employment 

J2y^*  fiJJro't'l, J   Constable  signed  and  served  the  following  notice  to  quit  upon  the  defendant  :— 

landlord's  im-         '*  I  hereby  give  you  notice  to  quit  the  possession  of  the  messuages,  Isinis. 

"  ^'m  ^T  '  tenements,  and  other  hereditaments,  which  you  now  hold  as  tenant  under  tJ« 

without  lome      mortfint^ee  in  possession,  of  the  estates  of  John  Chadwick,  situate  in  Brankope. 

further  proof  of  r°  °     .      .         -  ^  j  ^i.  ^  i  -.i_ 

authority  tlie      at  the  expmition  of  your  now  current  year,  and  that  you  leave  the  same  ia% 

JSffi^  ^**  ^°'     tenantable  state  and  condition.     Dated  this  20th  day  of  July,  1835. 

(Signed)        T.  Constable, 

Attorney  and  Agent  for  the  Mortgagee." 

Constable,  who  was  examined  at  the  trial,  stated  that  he  had  previoailj 
given  notices  to  quit,  to  other  tenants  who  had  gone  out  of  possession ;  that  he 
knew  nothing  about  the  mortgagee,  and  received  all  his  instroctioos  htm 
Upton  and  Son.  It  was  objected,  on  behalf  of  the  defendant,  that  Comsidit 
was  but  the  agent  of  an  agent,  and  as  such,  had  no  sufficient  authority  to  gire 
the  notice  to  quit.  The  learned  judge  reserved  the  point,  and  a  verdict  wis 
found  for  the  lessor  of  the  plaintiff. 

Wightman  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new  trial 

Sir  G.  Lewin  shewed  cause. — Goodtitle  v.  Woodward  {a)  decides  this  case. 
There  it  was  held  that  where  a  notice  was  given,  signed  by  a  stranger,  pro- 
fessing to  be  an  agent  for  all  the  joint  tenants,  their  subsequent  recognitioD  cf 
his  authority  before  ejectment  brought,  was  sufficient ;  and  Abbott,  C.  J.  said, 
**  The  occupier  having  received  notice  to  quit,  purporting  to  be  givcQ  on  ibt 
part  of  all  the  lessors  of  the  plaintiff,  had  then  such  a  notice  as  he  could  act 

(o)  3  B.  &  Aid.  689. 
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upoD  with  certainty  at  the  time  it  was  given.     The  question  is,  whether  the     Cim,  Pleat. 

Agent  had  authority  to  give  the  notice,  and  I  am  of  opinion,  that  the  maxim  of 

law,  omms  raHhabUio  retrohabitur  et  mandato  mquiparatwr,  applies  here,  and 

that  the  sabseqnent  recognition  hy  all  the  lessors  of  the  plaint^  gives  effect  to 

the  authority."   Doe  d.  JoUiffe  v.  Syboum  {d)  is  to  the  same  effect ;  therefore 

the  bringing  this  action  was  a  recognition  of  the  notice  which  had  heen  given. 

Doe  d.  Mmm  v.  Walters  (e)  is  distinguishable  from  the  present  case,  because 

(kmstable  had  previously  received  rent  from  the  defendant,  and  had  therefore 

been  recognized  as  agent  to  the  mortgagee.     At  all  events  there  was  some 

evidence  of  an  authority  existing  at  the  time,  to  go  to  the  jury,  and  the  rule 

would  only  be  made  absolute  for  a  new  trial. 

Wightmam,  eonird. — ^The  notice  was  given  by  the  agent  of  the  agent  to  the 
mortgagee,  and  there  is  no  case  which  goes  to  the  extent  of  supporting  such 
a  notice.  That  is  the  objection  relied  upon.  No  subsequent  recognition  was 
proved,  and  it  has  been  held  that  bringing  an  action  is  not  a  sufficient  recogni- 
tion. Doe  d  MatM  v.  Walters  (e).  If  it  had  been  proved  that  the  mortgagee 
had  recognized  the  notice  before  the  day  of  demise  stated  in  the  declaration, 
that  would  perhaps  be  sufficient.  [Tindal,  C.  J. — Or,  perhaps,  if  it  were  proved 
that  the  mort  g^agee  had  authorized  his  agent  to  employ  Constable,"]  Perhaps 
it  may  be  so.  The  notice  must  be  such  as  the  party  receiving  it  can  safely  act 
npon.  The  mere  fiact  that  other  parties  had  acknowledged  Constable  as  agent 
hy  going  out  of  possession,  does  not  affect  the  defendant. 

TiNDAL,  C.  J. — If  this  verdict  were  allowed  to  stand,  we  should  be  carrying 
thi$  case  beyond  any  former  decision,  because  it  would  be  holding  that  a  notice 
to  quit,  ^ven  by  the  agent  of  an  agent,  is  valid,  without  any  evidence  of 
the  authority  which  had  been  given  by  the  lessor  of  the  plaintiff.  At  the  same 
time,  I  am  far  from  saying  that  there  was  no  evidence,  and  the  rule  must  be 
absolute  for  a  new  trial,  and  not  for  a  nonsuit. 

BosANQUBT,  J. — I  am  also  of  opinion  that  there  must  not  be  a  nonsuit, 
because  I  think  there  was  some  evidence  for  the  jury. 

CoLTMAK,  J.,  concurred. 

Rule  absolute  accordingly. 

(i)  2  Esp.  N.  P.  C.  677.  (e)  10  B  &  Cress.  626.  S.  C.  5  Man.  k  Ry. 

367. 
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Blatchford  V.  The  Mayor,  Aldermen,  and  Burgesses 


uipHi26.  of  Plymouth. 

SiU^togethcr  (]JOVENANT.     The  declaration  stated,  that  by  an  indenture  of  lease,  dated 
wiih  the  use  of         the  30th  of  March,  1833,  the  defendants,  by  their  then  name  of  the  mayor 

wat^  ramiing  &i^d  commonalty  of  the  borough  of  Plymouth,  did  demise,  lease,  grant,  and  to 

or  flowing  in  fgfiQ  let,  unto  the  said  plaintiff,  his  executors,  administrators,  and  assigns,  a 

cepting  sach   '  certain  millhouse  and  mill,  used  for  the  grinding  of  com  and  grain,  commoDlj 

Sd  strwm  AS  called  or  known  by  the  name  of  the  Higher  Grist  Mill,  situate  within  the 

iihould  be  mif.  borough  of  Plymouth;   with  all  and  singular  the  mill-wheels,    mill-stones, 

■appU^of  iuch  S^^^S  *^^  running  gear,  bolting-machine,  and  iron  belonging  to  and  used 

iienons  ai  the  with  the  said  mill,  and  all  and  all  manner  of  other  machinery,  engines,  ntensils* 

alrad?  con.  ^  implements,  articles,  and  things  whatsoever,  then  standing  or  being  in  or 

tracted,  or  ^pon  the  said  mill-house  and  mill ;  and  also,  a  certain  dwelling-house,  with  the 

time  thereafter  appurtenances,   together  with  the  use  of  the  stream  of  water,  nmning  or 

cootnct,  to  flowing  in  the  leat  or  trench  belonging  to  the  said  defendants,  finom  the 

water.   «'  Pro-  northern  end  of  the  said  demised  premises,  into  the  said  mill,  and  the  lannder  in 

l^Mftharwlh'  ^^*^^  ^^  **™®  ^**^^  ^^  '^^  °'  flowed,  and  the  flood-hatch,  sluices,  and 

a  quantity  of  other  waterworks  therein,  together  with  all  erections,  buildings,  walls,  fences. 

be dwa^kft  ^^^7^*  paths,  passages,  toll,  custom,   benefit  of  grinding  com  and   grais, 

to  flow  to  the  and  all  and  all  manner  of  other  rights,  privil^es,  advantages,  easements. 

aboold  be  ftuffi-  profits,  commodities,  and  appurtenances  whatsoever,  to  the  said  nuD-bonse, 

dent  for  the  dwdling-house,  and  premises,  belonging  or  in  any  way  appertaining ;  excepting 

tbeivof  tweWe  and  ahvaya  reserving  out  of  the  said  demise  and  grant  unto  the  said  defendants. 

honn  at  leut  ^^j^  successors  and  assigns,  so  much  and  such  part  of  the  said  stream  of 

m  eacn  and  ^.-i  .^i  <!,» 

every  daj  of  water,  runnmg  or  flowmg  m  the  said  leat  or  tunnel,  belonging  to  the  said 

^^HeU '  diat'  defendants,  as  should  be  sufficient  for  the  supply  of  such  and  so  many  oi  the 

this  did  not  inhabitants  of  the  town  and  borough  of  Plymouth,  and  all  such  bodies  politic 

abMlute  under.  &iid  corporate,  officers,  and  departments  in  his  majesty's  service,  having  esta- 

taking  to  tup-  blishments  within  or  near  to  the  said  borough,  or  other  person  or  persons  vvbom* 

work  the  mill  soever,  as  the  said  defendants  had  then  already  contracted  or  agreed,  or  should  at 

twelve  **®""  •  any  time  thereafter  contract  or  agree  to  supply  with  water  from  their  said  stream 

wasa  demise  of  or  leat ;  provided  nevertheless,  that  such  a  quantity  of  water  should  be  ahoays  left 

waui  wis  flow-  ^^fi^  ^^  ^^  *^  ""^^'  ^  '^^^  *^  sufficient  for  the  due  working  thereof  Jar  the 

ing  at  the  time  space  of  twelve  hours  at  least  in  each  and  every  day  of  the  said  term  intended  to 

^  The  IraT  ^  thereby  granted,   times  of  needful  reparation  and  cleansing  of  the  said 

ion  eove-  trench  or  leat,  the  breaking  of  the  banks  thereof,  and  casualties  of  fire  and 

leiaee  ahoold  frost  only  excepted.  To  Hold  the  said  mill-house,  mill,  machinery,  implements, 

enjoy  the  mill  ^q^  utensils,  and  dwelling-house,  with  the  use  of  the  water  running^  to  the 

without  inter-  said  mill,  and  the  waterworks  thereon,  and  all  the  premises  thereby  demised. 

th'm** or**?  with  their  and  every  of  their  rights,  customs,  liberties,  privil^es,  advan- 

peTM>ns  datm-  tages,  members,  and  appurtenances  whatsoever  (except  as  before  excepted), 
ing  under 

them,  or  by  the'r  acts  or  procurement ;   the  leasee  alleged  as  a  breach,  that  the  defendants 

drew  and  took,  and  caused  and  procured  to  be  drawn  and  taken,   from  the  stream,  divers 

auantitiei  of  water,  and  interrupted  the  lessee  in  the  use  of  the  mill ;  the  evidence  was  that 
le  water  was  taken  away  by  persons  who  claimed  a  right  under  contracts  made  by  the  lessors 
before  they  granted  the  lease  of  the  miU  and  stream  i—Jieliy  that  the  breach  was  improperly 
assigned. 


EASTER  TERM,  1837.  87 

unto  the  plaintiff,  his  executors,  administrators,  and  assigns,  for  the  term  of  Com.  Pkas. 
twenty-one  years,  yielding  and  paying  the  clear  yearly  rent  of  185/.  And  the  bi^atchford 
said  defendants  did  therehy,  for  themselves,   their  successors,  and  assigns,  ^.        ^ 

covenant,  promise,  and  agree  to  and  with  the  said  plaintiff,  his  executors,  ad-  Plymouth. 
ministrators,  and  assigns,  that  he,  the  said  plaintiff,  his  executors,  administra- 
tors, and  assigns,  ohserving  and  performing  the  several  covenants  and  agree- 
ments thereinbefore  contained,  should,  and  lawfully  might,  peaceably  and 
quietly  have,  hold,  use,  occupy,  and  enjoy  the  said  mill-house,  mill,  machinery, 
dwelling-house,  waterworks,  and  all  and  singular  other  the  premises  intended 
to  be  thereby  demised,  with  their  appurtenances,  for  the  term  of  twenty-one 
years,  thereby  granted,  without  any  lawful  hindrance,  denial,  molestation, 
or  interruption  whatsoever,  of  or  by  the  said  defendants,  their  successors  or 
assigns,  or  any  other  person  or  persons  whomsoever,  rightfully  claiming  or  to 
claim  by,  through,  under,  or  in  trust,  for  them,  any,  or  either  of  them,  or  by 
their,  any,  or  either  of  their  acts,  means,  consent,  defiaalt,  privity,  or  procure- 
ment. 

Breach, — ^That  the  said  defendants,  on  the  said  dlst  day  of  March,  1833, 
and  on  divers  days  between  that  day  and  the  conmiencement  of  this  suit, 
wrongfully  and  injuriously  drew  and  took,  and  caused  and  procured  to  be 
drawn  and  taken,  from  and  out  of  the  said  stream,  divers  large  quantities  of 
the  water  thereof,  although  the  residue  of  the  water  of  the  said  stream,  which 
on  those  days  ^ras  left  to  flow  to  the  said  mill,  was  not  sufficient  for  the  due 
working  thereof  for  the  space  of  twelve  hours,  on  any  or  either  of  those  days, 
although  no  casualtiea  of  fire  or  frost,  nor  any  times  of  needful  reparation  or 
deansing  of  the  said  trench  or  leat,  or  any  breaking  of  the  banks  thereof, 
required  the  drawing  or  taking  thereof.  And  the  said  defendants;  on  those 
days  and  times  wrongfully  and  injuriously  hindered,  denied,  molested,  and 
interrupted  the  said  plaintiff  in  the  use  of  the  said  mill-house,  miD,  and  ma- 
chinery, whereby  the  plaintiff  during  all  the  time  aforesaid  had  been  hindered 
and  prevented  from  working  the  said  mill,  and  had  lost  and  been  deprived  of 
divers  great  gains  and  profits,  which  might  and  would  otherwise  have  arisen 
and  aocmed  to  him  from  the  working  of  the  said  mill :  to  the  damage  of  the 
plaintiff  of  5,000/. 

Plea. — ^That  the  defendants  did  not  wrongfully  and  injuriously  draw  and  take, 
or  cause  and  procure  to  be  drawn  and  taken,  from  and  out  of  the  said  stream,  the 
said  quantities  of  the  water  thereof  in  the  declaration  mentioned,  or  any  part 
thereof,  although  the  residue  of  the  water  of  the  said  stream,  which  on  the  said 
days  was  left  to  flow  to  the  said  mill,  was  not  sufficient  for  the  due  working  thereof 
for  the  space  of  twelve  hours,  on  any  or  either  of  the  said  days,  although  no 
casualty  of  fire  or  frost,  nor  any  times  of  needful  reparation  or  cleansing  of 
the  said  trench  or  leat,  on  any  breaking  of  the  banks  thereof,  required  the 
drawing  or  taking  thereof ;  nor  did  the  defendants  wrongfully  and  injuriously 
hinder,  deny,  molest,  or  interrupt  the  plaintiff  in  the  use  of  the  said  mill- 
house,  mill,  or  machinery,  in  the  manner  and  form  as  the  plaintiff  hath  above 
alleged. — Issue  was  joined. 

At  the  trial  before  Alderson,  B.,  at  the  last  Devon  sunmier  assizes,  it  was  in 
evidence  that  the  title  of  the  defendants  to  the  stream  in  question,  rested  on 
Stat.  27  EHiz.  c.  20,  which  empowered  the  then  corporation  of  Plymouth  to  dig 
a  trench  or  leat  from  the  river  Meavey,  for  the  purpose  of  conveying  water  t6 
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Com.  Pleat.    Plymouth,  and  the  statute  provided  that  compensation  should  be  made  to  the 

Blatchford    owner  of  every  mill  standing  upon  the  said  river. 

^*  The  Higher  Grist  Mill  was  the  second  of  several  mills  driven  in  succesaon 

Pltmouth.  ^7  ^e  water  in  the  leat,  and  when  the  lease,  mentioned  in  the  declaration,  was 
granted  to  the  plaintiff,  four  several  classes  of  outlets  existed,  whereby  water 
was  taken  from  the  leat,  before  it  reached  the  Higher  Grist  Mill,  viz. — 

1 .  The  proprietor  of  an  ancient  mill,  on  the  banks  of  the  Meaveg  rmx» 
called  Meavey  Mill,  had  always  exercised  a  right  to  draw  from  the  leat,  by  i 
hatch,  called  the  MiUer's  Hatch,  such  a  quantity  of  water  as  was  necessary  to 
work  the  mill.  This  right  accrued  in  consequence  of  the  corpoTatioii  of 
Plymouth  having  neglected  to  make  compensation  to  the  owner  of  the  mill, 
in  pursuance  of  the  said  stat.  27  EHiz.  c.  20. 

2.  By  six  pipes,  or  ox-eye  bores,  varying  from  three  inches  to  three  quarters 
of  an  inch  in  diameter,  water  was  supplied  from  the  leat,  for  the  household  ose 
of  a  few  persons  residing  in  the  neighbourhood.  Several  of  these  streams  had 
existed  for  a  very  long  period,  and  the  corporation  received,  in  some  case, 
small  annual  sums  for  the  use  of  them  :  in  other  cases  no  compensation  was 
received. 

3.  Two  tan-yards  were  supplied  from  the  leat;  one  by  a  pipe,  two  indies 
in  diameter,  for  which  the  defendants  received  10/.  IO9.  per  annum,  and  the 
other  by  a  pipe,  one  inch  in  diameter,  at  a  yearly  payment  of  6/.  Ss,  Both 
these  supplies  had  been  granted  by  the  defendants  and  their  predecessors  for 
many  years. 

4.  By  the  stat.  5  Geo.  4,  c.  49,  which  was  passed  to  enable  the  commis- 
sioners for  victualling  his  majesty's  navy,  to  complete  a  victualling  establish- 
ment at  Cremill  Point,  near  Plymouth,  and  to  supply  the  establishment  with 
water,  the  corporation  of  Plymouth  were  required  to  convey  from  the  leat,  by 
a  sluice,  or  such  other  ways  and  means  as  they  might  judge  proper,  a  supfdy 
equal  to  four  hundred  tuns  daily,  of  pure,  wholesome,  fresh  water,  into  the 
reservoir  of  the  commissioners ;  in  consideration  whereof  the  corporatian  and 
then-  successors  were  entitled  to  receive  a  net  annual  rent  or  sum  of  2501. : 
and  in  pursuance  of  this  statute,  the  daily  supply  of  four  hundred  tuns  had  been 
made,  through  a  pipe  which  disoharged  the  water  into  a  reservoir,  constmcted 
by  the  government  officers,  on  the  banks  of  the  leat. 

The  plaintiff  had  been  yearly  tenant  of  the  Higher  Grist  Mill  before  die 
execution  of  the  lease.  With  the  above-mentioned  exceptions,  the  entire 
stream  of  water  in  the  leat,  passed  to  the  mill,  and,  although  it  was  proved  that 
there  was  not  a  sufficient  quantity  of  water  to  work  the  mill  twelve  hours 
a  day,  it  appeared,  that  since  the  execution  of  the  lease  the  defendantB  had 
done  no  further  act,  in  the  way  of  diversion  or  otherwise,  to  lessen  the  qfuantity 
of  water  in  the  leat. 

A  verdict  was  found  for  the  plaintiff,  with  leave  reserved  to  the  defiendants 
to  move  to  set  it  aside,  aad  to  enter  a  nonsuit,  upon  the  ground  that  the  kaac 
did  not  amount  to  a  grant  of  the  water  for  twelve  hours  a  day ;  and  also  that 
the  breach  of  the  covenant  was  improperly  assigned. 

Sir  W.  FoUett  obtained  a  rule  nisi  accordingly. 

WUde,  Sarjt.,  Erie,  and  Moody,  shewed  cause.— The  proviso  in  this  lease 
overridfi  the  whole  of  the  exceptions,  ond^it  amounts  to  a  grant  of  the  mdl. 
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together  with  so  much  of  the  water  as  was  necessary  to  work  the  mill  twelve  ^^'"^^J^' 
hours  per  day.  That  is  the  effect  of  the  clauses  when  taken  altogether.  The  blatchpord 
covcDant  for  quiet  enjoyment,  provides  against  any  interruption  by  the  defen-  ^-^   ^  ^^ 

dants,  or  by  their  "  acts,  means,  consent,  de&ult,  privity,  or  procurement ;"  Plymouth. 
and  it  is  not  denied  that  the  water  is  supplied  to  other  persons,  by  the  consent, 
and  for  the  profit  of  the  defendants ;  nor  that  the  water  has  failed  to  work  the 
mill  twelve  hours  a  day.  The  defendants  plead,  that  they  did  not  wrongfully 
and  injuriously  draw  the  water  from  the  stream,  and  upon  that  issue  the  evidence 
must  be  confined  to  a  denial  of  the  wrongful  act,  and  not  to  matter  of  excuse. 
llie  word  wrongful  means,  not  contrary  to  the  covenant,  and  it  is  inmiaterial 
whether  the  grant  of  the  other  diversions  was  before  or  after  the  execution  of 
the  lease  to  the  plaintiff.  The  act  for  the  supply  of  the  victualling-office  with 
water,  must  be  considered,  with  reference  to  this  question,  as  if  it  was  a  private 
act.  Brett  v.  Beaks  {a).  The  King  v.  Torn  (b),  Ludfard  v.  Barber  (c).  It  is 
nothing  more  than  a  contract  between  the  corporation  of  Plymouth,  and  the 
crown,  enforced  by  an  act  of  parliament.  The  obligations  imposed  by  that 
statute,  and  the  27  Eliz.  c.  21,  are  immaterial  in  the  present  case,  because  the 
coq)oration  were  bound  to  see  that  they  could  make  this  grant  to  the  plaintiff. 
It  can  be  no  excuse  to  say  that  a  prior  grant  was  in  existence,  for  the  object  of 
a  covenant  for  quiet  enjoyment  is  to  give  a  security  against  paramount  grants ; 
and  the  existence  of  an  incumbrance,  created  before  the  grant,  is  a  breach  of 
the  covenant  for  quiet  enjoyment.  In  Com.  Dig.  tit.  Fait.  £.  8,  it  is  said, 
"  Every  exception  is  the  act  and  words  of  the  lessor,  grantor,  &c.,  and  there- 
fore shall  be  taken  strict^  against  him."  And  the  breach  here  is  sufficiently  as- 
signed ;  in  BacAbr,  tit.  Covenant  (I.)  it  is  laid  dovni,  "  If  A.  covenants  to  permit 
B.,  his  heirs,  and  assigns,  to  take  and  enjoy  the  rents,  issues,  and  profits  of 
certain  lands,  and  in  an  action  of  covenant  the  plaintiff  assigns  for  breach,  that 
A.  took  the  profits,  and  turn  permint  B.  to  enjoy,  this  breach  is  well  assigned, 
for  the  taking  the  profits  by  A.  is  a  special  disturbance." 

Sir  W,  Follett,  Crowder,  Rowe,  and  Butt,  contrti, — ^The  first  question  is  whether 
there  has  been  any  breach  of  the  covenant  for  quiet  enjoyment.  The  plaintiff  did 
not  prove  that  any  act  was  done  by  the  defendants  after  the  execution  of  the 
lease,  whereby  any  part  of  the  water  was  diverted  from  the  stream.  Cove- 
nants for  quiet  enjoyment  have  always  been  strictly  construed ;  Brouming  v. 
Wright  (d),  Merrill  ▼.  Frame  (e),  Hobson  v.  Middlet(m(/),  Woodhouse  ▼. 
Jenkins  (g),  Howell  v.  Richards  (h),  Spencer  y,  Marriott  (J).  The  water  ran 
by  the  same  way,  and  under  the  same  circumstances,  as  it  did  before  the  lease 
was  granted.  It  must  be  taken  as  a  fact,  that  the  plaintiff,  by  reason  of  his  former 
occupancy  of  the  mill,  had  notice  of  the  existence  of  all  the  prior  rights. 
OgUvie  v.  Foljame  (k).  Inasmuch,  therefore,  as  no  act  was  proved  to  have  been 
done  by  the  defendants  since  the  execution  of  the  lease,  they  cannot,  at  all 
erents,  be  sued  for  a  breach  of  the  covenant  for  quiet  enjoyment.  Nor  could 
they  be  sued  for  not  supplying  the  plaintiff  with  water  sufficient  to  work  the 

(a)  M.  k  Malkin,  421.  (/)  6  B.  ft  Cress.  296. 

(6)  1  Doug.  405.  (g)  9  Bing.  431. 

ie)  I  T.  Rep.  93  a,  note  (a.)  (k)  1 1  East.  643. 

(</)  2  Bos.  Si  Pul.  13.  (i)  1  B.  &  Cress.  457. 

(<)  4  Taunt.  329.  (k)  3  Men?.  66. 


90  TERM  REPORTS  in  thb  COMMON  PLEAS. 

^^'^Ilv^"  mill  twelve  hours  a  day.  It  is  not  the  true  constraction  of  the  lease  to  say  that 
Blatchford  it  is  a  demiae  of  sufficient  water  to  work  the  mill  for  that  period,  llie  effect  of 
The  Alifor  of  *^^^  ^  construction,  would  be  to  make  the  proviso  enlarge  the  grant,  which 
Plyuouth.  cannot  be.  The  defendants  merely  demised  that  which  ^ey  had  a  light  to 
demise,  and  the  exception  expressly  refers  to  the  contracts  which  had  been 
already  made.  If  there  were  sufficient  water,  the  plaintiff  was  to  have  the 
use  of  it  for  twelve  hours  each  day,  and  any  excess  belonged  to  the  defendaDts. 
There  was  no  warranty  that  the  water  should  flow  for  that  period  to  the 
plaintiffs  mill.  The  proviso  was  inserted  to  prevent  the  defendants  from 
making  any  further  grants,  to  the  prejudice  of  the  plaintitiTs  right  to  have  the 
water  twelve  hours  a  day,  if  there  should  be  a  sufficient  quantity.  Bat  they 
have  made  no  further  grants,  and  the  demise  was  of  the  stream  as  it  was  then 
running ;  the  proviso  is,  that  such  a  quantity  of  water  "  should  be  left  to 
flow,"  as  should  be  sufficient  to  work  the  mill  for  twelve  hours  at  least.  Tk 
miller  at  the  Meavey  Mill  had  paramount  rights,  and  the  defendants  were  booiul 
to  supply  the  required  quantity  to  the  victualling  office,  under  the  5  Geo.  4, 
c.  49.  The  ox-eye  bores,  by  which  the  inhabitants  were  supplied,  were  very 
ancient,  and  must  have  been  known  to  the  plaintiff  when  he  accepted  tbe 
lease. 

TiNDAL,  C.  J. — ^This  is  an  action  on  a  covenant  for  quiet  enjoyment  of  a 
mill  and  a  mill-stream ;  and  the  objection  raised  on  the  part  of  the  defen- 
dants is,  that  the  subject-matter  in  respect  of  which  the  plaintiff  sueSt  did  not 
pass  by  the  deed ;  and  that  even  if  it  did,  upon  the  breach  which  has  been 
assigned^  the  plaintiff  is  out  of  Court.  There  are,  therefore,  two  questions. 
First,  whether  the  water  did  or  did  not  actually  form  a  part  of  the  snlject- 
matter  of  the  demise.  It  is  a  lease  by  the  defendants  to  the  plaintiff  d  a 
certain  mill  and  machinery,  "  together  with  the  use  of  the  stream  of  vr&ter 
running  or  flowing  in  the  leat  or  trench  belonging  to  the  defendants,  from  the 
northern  end  of  the  demised  premises,  and  the  launder  in  which  the  same  water 
then  ran  or  flowed,  and  the  flood-hatch,  sluices,  and  other  water-worb 
therein."  Now,  if  the  description  had  gone  no  further,  I  should  have  said 
that  the  intention  of  the  parties  was  to  demise  the  mill,  and  the  use  of  the 
stream  of  water,  precisely  in  the  state  in  which  it  was  flowing  at  the  time  of 
the  grant.  Then,  as  it  is  admitted  that  no  alteration  has  been  made  bj  the 
defendants,  there  could  be  no  ground  of  action.  But  it  is  contended  that 
there  is  something  engrafted  into  the  lease,  to  shew  that  the  plaintiff  was  to 
have  the  use  of  the  water  to  work  his  mill  twelve  hours  a  day.  Let  ns  then 
examine  the  subsequent  parts  of  the  deed.  First  comes  the  exception  :— 
"  Except  and  always  reserving  out  of  the  said  demise  and  grant,  unto  the 
said  defendants,  their  successors,  and  assigns,  so  much  and  such  part  of  the 
said  stream  of  water  running  or  flowing  in  the  said  leat  or  trench  bdonging 
to  the  said  defendants,  as  should  be  sufficient  for  the  supply  of  such  and  so 
many  of  the  inhabitants  of  Plymouth,  and  all  such  bodies  politic  and  corpo- 
rate, officers,  and  departments  in  his  majesty's  service,  having  establishmeDts 
within  or  near  to  the  said  borough,  or  other  person  or  persons  whomsoever  as 
the  said  defendants  had  then  already  contracted  or  agreed,  or  should  at  any 
time  thereafter  contract  or  agree,  to  supply  with  water  from  their  said  stream 
or  leat."  Now,  if  this  exception  had  stood  alone,  it  would  be  void,  as  bein^ 
repugnant  to  the  grant ;  because  tht  defendants  might  have  taken  away  aO 
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they  had  granted.  The  meaning  of  an  exception,  as  laid  down  in  Co.  Lit.  Com.  PUas, 
AT  %iA  that  it  ia  always  a  part  of  the  thing  granted,  and  of  a  thing  in  esse.  ^^I^^^^^j^ 
Potent  enim  quis  rem  dare  et  partem  rei  retinere,  vd  partem  de  pertmeKtiis,  et  v. 

Uia  pars  quam  retinet  semper  cum  eo  est  et  semper  Jkii.  The  following  proviso  is  p^Vmou?h!^ 
then  inserted : — "  Provided  nevertheless  that  such  a  quantity  of  water  should  be 
always  left  to  flow  to  the  said  mill,  as  should  be  sufficient  for  the  due  working 
thereof,  for  the  space  of  twelve  hours  at  least  in  each  and  every  day  in  the 
Mid  term  intended  to  be  thereby  granted."  The  natural  and  proper  object  of 
this  proviso  was  to  ride  over  the  former  part  of  the  deed,  and  to  limit  the 
JenorB  as  to  future  grants ; — ^to  prevent  them  from  diminishing  the  quantity  of 
the  water  by  making  further  grants.  Some  limitation  was  needed,  because 
it  was  stipulated  that  further  grants  might  be  made  by  the  lesson.  There- 
fore, it  does  not  appear  to  me  to  be  the  just  construction  of  the  deed,  to  hold 
that  there  is  any  absolute  grant  of  the  water  for  twelve  hours  in  each  day ; 
and  consequently  the  deficiency  which  occurred  in  the  daily  supply,  does  not 
fonn  the  subject-matter  of  an  action. 

But  even  assnming  that  there  was  a  demise  of  that  quantity  of  water,  has 
there  been  any  breach  of  the  covenant  for  quiet  enjoyment  ?  The  covenant  is 
that  the  plaintiff  should  and  lawfully  might,  peaceably  and  quietiy,  have,  hold, 
uae,  occupy,  and  enjoy,  the  said  mill-house,  null,  waterworks,  and  premises 
demised,  for  twenty-one  years,  "  without  any  lawful  hindrance,  denial,  moles- 
tation, or  interruption,  of  or  by  the  defendants,  their  successors,  or  assigns, 
or  any  other  person  or  persons  whomsoever,  rightfiiDy  clniming  or  to  claim, 
hy,  through,  imder,  or  in  trust  for  them,  any  or  either  of  them,  or  by  their, 
any,  or  either  of  their  acts,  means,  consent,  privity,  or  procurement."  There 
are,  therefore,  three  particular  classes  of  acts  guarded  against :  acts  of  the 
defendants  themselves;  acts  done  by  other  persons  claiming  under  them; 
and  acts  occasioned  by  their  consent  or  procurement.  The  breach  assigned 
is,  that  the  defendants  wrongfntty  and  injuriously  drew  and  took,  and  caused 
and  procured  to  be  drawn  and  taken,  divem  quantities  of  water  from  the 
stream,  and  hindered,  denied,  molested,  and  interrupted  the  plaintiff,  in  the 
use  of  the  mill  and  machinery.  The  evideooe  was,  not  that  the  defendants 
had  done  or  caused  others  to  do,  any  act  since  the  execution  of  the  lease,  but 
that  nothing  whatever  was  done,  and  that  the  quantity  of  water  was  dimi- 
nished by  persons  who  had  prior  rights  under  former  grants.  It  appean  to 
me  that  this  description  of  evidence,  would  only  be  qiplicable  to  a  breach,  that 
persons  having  prior  title  under  the  defendants  had  impaired  the  plaintiff's 
enjoyment.  To  shew  a  breach  of  this  covenant,  something  done  by  the  de- 
fendants or  by  their  privity,  subsequent  to  the  demise,  ought  to  be  proved. 
In  Com.  Dig.  tit.  Pleader,  2  V.  (2),  it  is  laid  down  that  "  the  breach  ought  to 
be  co-extensive  with  the  import  and  effect  of  the  covenant." 

It  is  unnecessary  to  go  into  the  effect  of  the  rights  which  were  given  by  the 
two  acts  of  parliament,  as  the  rule  must  be'  made  absolute  on  the  grounds 
already  mentioned. 

Pabk,  J.,  concurred. 

BosANQusT,  J. — ^There  are  two  prmdpal  questions  in  this  case.  First,  as 
to  the  construction  to  be  put  upon  the  demise,  which  is  the  most  matevial, 
because  it  relates  to  the  rights  of  the  parties.     It  has  been  contended  for  the 
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Com,  Pleat,    plaintiff  that  the  effect  of  the  demise,  the  exception,  and  the  provifio,  when 
B^cHFORo    ^^^^  together,  is,  that  there  was  a  grant  of  twelve  hours'  water  per  day ;  but 
V.  I  think  that  is  not  the  meaning  of  it.     The  demise  is  of  the  mill  and  the  use  of 

The  Major  of  ^^  stream  of  water  running  in  the  leat ;  then  comes  the  exception,  whidi  reserves 
so  much  of  the  stream  as  should  be  sufficient  to  supply  the  inhabitants  of  Ffy- 
mmUh  and  certain  public  officers  or  other  persons,  as  the  defendants  had  tiien 
already  contracted  or  should  thereafter  contract,  to  supply  with  water.  The 
effect  of  this  without  any  restriction  would  be  derogatory  to  the  grant,  be- 
cause it  would  enable  the  defendants  to  take  the  whole  of  the  water.  Ihea 
comes  the  proviso,  that  such  a  quantity  of  water  should  be  left  to  flow  as 
should  be  sufficient  to  work  the  mill  at  least  twelve  hours  a-day.  The  sense 
of  this  must  necessarily  be  to  limit  that  which  was  to  be  done  in  fotiire ;  it 
was  to  prevent  the  defendants  from  subsequently  taking  away  mcune  of  the 
water,  ^  the  supply  did  not  exceed  the  quantity  necessary  to  work  the  iniD 
twelve  hours  a-day.  But  if  the  stream  at  the  time  of  the  demise  did  not 
supply  that  quantity,  there  was  no  engagement  to  leave  water  enough  to  wad 
the  mill  twelve  hours  a-day.  If  that  be  so,  there  is  an  end  to  the  plaintiff's 
daim. 

But  supposing  that  to  be  doubtful ;  the  question  would  then  be,  whether 
the  defendants  are  liable  to  be  sued  for  a  breach  of  the  covenant  for  quiet  en- 
joyment. The  plaintiff  contends  that  the  covenant  relates  to  acts  done  by 
the  defendants  before  the  lease  was  made,  whether  in  pursuance  of  acts  of 
parliament  or  not.  It  is  quite  unnecessary  to  enter  into  the  qnesticm 
as  to  the  effect  of  the  acts  of  parliament,  because  there  are  contracts  made 
with  private  individuals,  and  if  any  one  of  them  has  been  improperly  supplied 
with  water,  the  plaintiff  would  be  entitled  to  recover,  if  the  breach  be 
properly  laid.  We  must,  therefore,  consider  whether  the  breach  is  properly 
assigned.  The  covenant  is  against  the  acts  of  the  defendants,  or  any  persoos 
claiming  under  them,  or  acts  done  by  their  privity  or  procurement.  How  b 
the  breach  assigned  ?  Not  that  certain  persons  claiming  under  the  defen- 
dants, by  contracts  made  prior  to  the  demise,  had  disturbed  the  plaintiff  m 
the  enjoyment  of  the  mill-stream*  but  that  the  defendants  drew,  and  caused 
and  procured  to  be  drawn,  certain  quantities  of  water,  and  wrongfully  and 
injuriously  hindered  the  plaintiff  in  the  use  of  the  premises.  Now  it  is  dear 
that  nothing  has  been  done  to  alter  the  state  of  the  water,  since  the  date  of 
the  demise:  it  is  contended  that  the  defendants  caused  and  procured  the 
water  to  be  drawn,  but  it  appears  to  me  that  this  form  of  breach  docs  not 
meet  the  facts ;  and  if  the  plaintiff  complaine<^  of  the  former  contracts,  the 
breach  ought  to  have  been  framed  to  meet  that  state  of  circumstances.  I 
therefore  agree  that  a  nonsuit  must  be  entered. 

CoLTiiAN,  J.— ^It  would  be  suffident  to  deddf  this  case  upon  the  fbnn  of 
the  declaration,  inasmuch  as  the  breach  is  not  properly  framed :  but  as  that 
does  not  touch  the  rights  of  the  parties,  it  is  necessary  and  just,  to  state  oor 
opinion  upon  the  substantial  question  in  the  cause.  I  cannot  hut  obscne 
that  it  was  improbable  that  the  defendants  should  enter  into  such  a  contract 
as  that  contended  for  by  the  plaintiff.  The  plaintiff  had  been  in  die  occu- 
pation of  the  mill,  and  was  aware  of  the  state  of  the  stream,  and  he  could  not 
have  supposed  that  the  defendants  intended  to  give  up  the  benefits  which  were 
derived  from  the  then  existing  contracts ;  but  I  should  not  decide  the  < 
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upon  that  ground,  because  it  might  be  importing  facta  into  the  case  which  do  Com.  Pleat, 
not  appear  on  the  face  of  the  deed.  I  therefore  look  at  the  deed.  What  was  BL4TCH?omD 
the  subject-matter  of  the  grant  ?     The  grant  is  of  the  mill  and  the  use  of  the  o. 

water ;  but  a  proviso,  and  still  less  an  exception,  cannot  enlarge  the  extent  of  p^yxoutb. 
the  grant.  The  deed  is  very  inardficially  drawn,  and,  as  an  exception  must 
be  part  of  the  thing  granted,  it  naturally  raised  an  idea  that  the  whole  of  the 
stream  passed  by  the  grant.  It  seems  to  have  been  introduced  partly  through 
ignorance,  and  partly  er  abundante  cauteld.  But  taking  the  whole  deed  toge- 
ther, the  grant  to  the  plaintiff  was  of  the  use  of  the  stream,  as  it  was  flowmg 
at  the  time  of  the  demise,  and  as  nothing  has  been  done  to  alter  the  state  of 
the  leat  since  that  time,  I  agree  that  this  rule  must  be  made  absolute. 

Rule  absolute. 


JaULEREY   V.    BrITTON.  ApHl  15. 

TN  an  action  of  trover  against  a  wharfinger  to  recover  certain  goods,  the  I**  ^'•^ 

defendant  pleaded  four  pleas.     First — not  guilty;  secondly,  that  the  goods  wCaHinffer,  th« 
were  the  property  of  the  plaintiff;  and  lastly,  two  pleas,  which  stated  that  S*°7lIowii« 
the  goods  had  been  deposited  with  the  defendant  as  a  seciu-ity  for  a  bill  which  pleas :  first, 
he  had  discounted  for  a  third  person.     An  application  was  made  to  a  learned  ^oSy  Ji»t*^' 

judge  at  chambers,  who  ordered  the  two  last  pleas  to  be  struck  out.  the  goods  were 

not  the  plain- 
tifPsspodi; 
Hoggins  moved  that  the  whole  of  the  pleas  might  be  allowed. — ^The  two  last  *od  thirdlv, 

pleas  shew  a  defence  which  can  be  supported  under  the  provisions  of  the  bfcn  deposited 

Factors'  Act,  6  Geo.  4,  c.  94,  and  they  are  essentially  different  from  the  two  y>^  *|»«  ^«J«": 
^„,_'.                 \   r       ,             i.           ,           ,             ,.  dantbyaihird 
first,     [yaughan,  J. — ^There  is  a  case  of  Leuckart  v.  Cooper  (a),  where  a  lien  party,  as  a  so- 
under the  Factors'  Act  was  specially  pleaded.]  r'^SdJaoced" 

W.  H.  Watson  shewed  cause  in  the  first  instance. — If  the  two  last  pleas  are 
founded  on  the  Factors'  Act,  they  afford  no  answer  to  the  action :  and  the 
plaintiff  will  be  driven  to  a  demurrer.  In  Stancliffe  v.  Hardwick(b),  the 
effect  of  the  plea  of  not  guilty  in  trover  was  considered  ;  and  it  seems  that  if 
there  be  a  lien,  there  can  be  no  wrongful  conversion,  and  that  the  plea  of  not 
guilty  is  sufficient. 

TiNDAL,  C.  J. — ^We  cannot  go  into  a  nice  discussion  on  the  effect  of  the 
Factors'  Act.  The  pleas  may  be  allowed ;  but  as  the  application  might  have 
been  made  before,  the  amendment  must  be  upon  payment  of  costs. 

BosANQUXT,  J.,  and  Vauohan,  J.,  concurred. 

Rule  absolute  accordingly. 

(a)  I  Hodges,  16.  (&)  I  Gale,  137. 


VOL.  III. 
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GowER  and  others  v.  Von  Dadelszen  aad  anotlier. 


Com.:Pleas» 

AprUmh. 

J^EMURRER  to  a  plea.    The  dedaratioii  'was  in  assmnpsit,  and  aDeged 

"^^  f*^''"  that  it  was  mntaally  agreed  between  the  p1ainti£b  and  the  defendante, 

■ale  of  a  caigo    ^^^t  they,  the  plaintiff9,  should  sell  to  the  defendants,  who  should  buy  of  and 

ch^Subl?  gIi^  from  the  plainti£s,  a  certain  cargo  of  good  merchantable  GaO^oU  oil,  dm 

l^i  oil,  con.    bemg  the  cargo  of  the  vessel  Foritma,  the  captain  whereof  was  one  GmmM 

ouluf  ^ntaiii.  ^f^^>  ^^^  which  vessel  was  then  on  her  voyage  from  GoUipoU  to  Falmtmik 

inff901  M/mi     or  Plymouth:  the  said  cargo  consisting  of  L.  R.  240  casks,  containing 901 

^Uajtltm.      salii^  &i^d  9  pignatelles,  at  54/.  per  imperial  ton  of  7  and  l-5th  salms,  and 

per  imperi^       which  then  amounted  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  som 

1-6th  §almt.       of  6756/.  I7s,  2d.  payable  by  cash  less  2|  per  cent,  discount,  and  whidi  & 

faK  towi  "ht*'    ^°"^^  *^®^  amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  1 681. 18».  5rf. 

against  the  de-    on  delivery  of  bill  of  lading  on  her  arrival  at  Plymouth  or  Fahiumth,  to  dtfaer 

P^fonnine  the  °^  which  ports  the  plaintiffs  were,  and  agreed  to  pay  freight,  insurance,  and. 

contract,  he        gratuity ;  and  if  the  said  vessel  should  be  lost  on  her  voyage  to  FaJmmdk  or 

Sie  said  caaks     Plymouth,  the  said  agreement  was  to  be  void. 

containing  the        Averment — ^That  the  said  vessel  arrived  on  her  said  voyage,  and  at  the  time 

well  Masoned     of  such  arrival  had  on  board  a  cargo  of  good  merchantable  GalUpoU  cSk,  con^ 

fo/the^u"*'^*  sisting  of  L.  R.  240  casks,  containing  901  sahns  and  9  pignatelles,  being  the 

of  containing     said  cargo  in  the  said  agreement  and  hereinbefore  mentioned,  of  whidithe 

chMt^leGa/-   defendants  had  due  notice ;  and  that  thereupon,  and  within  a  short  and  rea- 

Updi  oih  hot      sonable  time  in  that  behalf  after  such  arrival  at  Plymouth  aforesaid,  of  die 

aoniNi  anS^r  ^^  vessel  as  aforesaid,  they,  the  plaintiffs,  tendered  and  offered  to  deliver 

fit  and  impro-     to  and  leave  with  the  defendants  a  certain  bill  of  lading  of  the  said  cargo, 

mich  pur.  ^'      being  the  bill  of  lading  in  the  said  agreement  and  hereinbefore  mentioned, 

pose:    Held^     ^ipon  their,  the  defendants,  payine:  to  the  plaintiffs  the  aforesaid  price  of  the 
upon  demur.         *; ,  .  ^  . ,     ^    ,        ,  .     .^  .i.  1  j     ii 

rer,  that  the       Baid  cargo  m  manner  aforesaid ;  and  the  plamtiffs  were  then  ready,  and  wiu- 

answCT  to°the      *°^  "*^  liable,  to  pay,  and  did  in  point  of  feet  pay,  the  freight,  insoFanoe,  and 

action,  because  gratuity  in  the  said  agreement.,  and  hereinbefore  mentioned  to  be  payafak  by 

ui^  that"*       them ;  and  the  plaintiffs  were  then  ready  and  willing,  and  offered  to  the  said 


1  was  not    defendants  to  deliver  to  them,  the  defendants,  and  requested  them,  the  defen- 

of  the  ^n^t,  ^^^>  ^o  accept  and  receive  the  said  cargo  at  Plymouth  aforesaid,  upon  their. 

and  becaase       the  defendants,  paying  to  the  plaintiffs  the  aforesaid  price  thereof  in  manner 
the  objection         «  . . 

went  only  to  a  aforesaid. 

Sdoition**^'       -Breocil— That  the  defendants  did  not,  nor  would,  when  so  requested,  ss 

aforesaid,  or  at  any  other  time,  take,  accept,  or  receive,  the  said   bill  of 

lading  or  cargo  at  Plymouth,  or  pay  to  the  plaintiffs  for  the  same  cargo  die 

aforesaid  price,  in  manner  or  with  the  deduction  and  discount  aforesaid*  or 

any  part  thereof,  but  then  wholly  neglected  and  refused  so  to  do«  wheren^oe 

the  said  plaintiffs  sold  the  said  cargo  by  public  auction,  at  a  less  price  tiian  the 

price  in  the  said  agreement  mentioned,  by  1032/.  4$.  4d.,  which  last-mentioned 

sum  was  thereby  wholly  lost  to  the  plaintiffs,  and  they  were  then  also  obliged  to 

expend,  and  did  expend,  266/.  98,  9d,  in  selling  the  said  caigo;  to  the 

damage,  &c. 

The  defendants  pleaded,  seventhly,  that  the  said  casks  containing  the  said  oil* 

in  the  said  agreement  and  declaration  mentioned,  were  not  at  the  time  of  the 

making  the  said  agreement  and  promise,  in  the  said  dedaration  mentioiied. 
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or  at  tke  time  of  the  arriyal  of  tlie  said  Tessel  at  Plymouth,  or  at  the  time  the  Com.  Pkat. 
plaintiffa  tendered  and  offered  to  deliyer  to,  and  leave  with,  the  defendants,  the 
aaid  bill  of  lading  of  the  said  cargo,  as  in  the  said  declaration  mentioned,  well 
seasoned  or  proper  casks,  for  the  purpose  of  containing  good  merchantable 
OaiUpoH  oil,  according  to  the  terms  and  within  the  true  intent  and  meaning 
of  the  said  agreement  in  the  said  declaration  mentioned ;  but,  on  the  con- 
trary thereof,  were  badly  seasoned,  and  unfit  and  improper  casks  for  the  pur- 
pose of  containing  such  oil  as  in  the  said  agreement  mentioned :  wherefore 
the  said  defendants  did  not  nor  would  take,  accept,  or  receive,  the  said  bill  of 
lading  and  cargo  at  Plymouth  aforesaid,  and  neglected  and  refused  to  pay  to 
the  pUuntifb  for  the  said  cargo  the  said  price,  in  manner  and  form  as  in  the 
said  declaration  alleged;  and  this  the  defendants  were  ready  to  verify. 

Demurrer  for  the  following  causes :— That  the  defendants  had  not  tra- 
versed or  attempted  to  put  in  issue  any  matter  of  hct  alleged,  or  necessary  to 
be  alleged,  by  the  plaintiffs  in  their  declaration,  but  had  introduced  and  at- 
tempted to  put  in  issue  a  matter  of  ftu^  not  alleged,  nor  necessary  to  be 
dieged,  namely,  whether  the  casks  containing  the  oil  were,  at  the  several 
times  mentioned  in  the  said  plea,  well  seasoned  or  proper  casks  for  the  pur- 
pose of  containing  good  merchantable  Gallipoli  oil,  according  to  the  terms 
and  within  the  true  intent  ^nd  meaning  of  the  said  agreement ;  without  in 
their  said  plea  shewing,  or  making  it  in  any  way  appear,  that  the  sufficiency 
or  good  quality  of  the  casks  was  either  expressly,  or  by  necessary  implication, 
warranted,  or  contracted,  or  agreed  for,  by  the  plaintiffs,  in  their  said  agree- 
ment; and  that  if  it  were  the  intention  of  the  defendants,  by  their  said  plea,  to 
set  up  any  usage  or  custom  by  which  the  sellers  of  Gallipoli  oil,  under  the 
circumstances  in  the  declaration  mentioned,  are  or  would  be  held,  even  with- 
out any  express  agreement  to  that  effect,  to  warrant,  or  contract,  or  agree, 
for  the  proper  quality  and  sufficiency  of  the  casks  in  which  the  same  may  be 
contained,  to  the  purchasers  thereof;  and  by  a  breach  of  which  warranty,  con- 
tract, or  agreement,  any  contract  of  sale  relating  to  such  oil  is  rendered  void- 
able by  the  purchasers  thereof,  and  which  usage  or  custom  might  therefore 
be  deemed  tacitly  to  have  formed  part  of,  and  to  have  been  incorporated  with, 
the  said  contract,  at  the  time  of  the  making  thereof,  they  should  have  ex- 
pressly alleged  the  existence  of  such  usage  or  custom,  and  that  the  said  con- 
tract was  made  with  reference  and  subject  thereto ;  and  also  that  it  was  not 
alleged  in  the  said  plea  that  the  said  oil  was  at  all  damaged  or  rendered  un- 
merchantable within  the  meaning  of  the  said  agreement,  by  reason  of  the 
premises  in  that  plea  mentioned ;  and  therefore  that  the  said  plea  offered  no 
justification  or  excuse  for  the  nonperformance  of  the  said  contract,  and  was  no 
answer  to  the  declaration,  but  evasive  and  argumentative,  and  any  issue 
raised  thereon  would  be  immaterial ;  and  also  for  that  the  defendants  had 
not  only  alleged  and  attempted  to  put  in  issue  the  insufficiency  and  bad 
quality  of  the  said  casks,  at  the  tune  of  the  making  of  the  said  agreement, 
but  also  at  the  time  of  the  arrival  of  the  said  vessel  and  of  the  tender  of  the 
said  cargo,  although  it  was  quite  immaterial  and  irrelevant  to  the  purposes  of 
this  action  what  the  state  of  the  said  casks  happened  to  be  at  any  other  time 
than  that  of  the  making  of  the  said  agreement,  unless  the  defendants  had 
dleged  in  their  said  plea  that  the  insufficiency  and  bad  quality  of  the  said 
casks,  at  the  times  of  the  said  arrival  or  the  said  tender  respectively,  had  been 
caused  and  occasioned  by  the  de&ult  of  the  plaintiffs;  and  also  for  that  the  de- 
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Cdin.  Pleat,     fendants  do  not,  in  and  by  their  said  plea,  allege  that  the  said  casks  were  istiiii- 
GowER        sically  and  in  themselves  of  any  less  value,  by  reason  of  their  said  insofBcieiKy 
V*  and  bad  quality,  than  they  otherwise  would  have  been,  or  that  the  defendants 

Dapslssek.  would  have  sustained  any  damage  in  respect  thereof,  by  reason  of  their  accept- 
ing the  said  cargo  -,  and  also  for  that  the  said  plea  did  not  allege  that  the  de- 
fendants elected  to  avoid,  or  gave  to  the  plaintiffs,  at  any  time,  any  notice  of 
their  intention  to  avoid  the  said  contract  or  agreement,  by  reason  of  the  pre- 
mises in  the  said  plea  mentioned,  or  otherwise ;  and  also  for  that  the  said  pka 
was  in  other  respects  informal  and  insufficient. 
Joinder  in  demurrer, 

Crowder,  in  support  of  the  demurrer. — ^This  is  a  sale  of  a  cargo ;  and  tiie 
contract  is  confined  to  the  quantity  of  the  oil,  which  is  to  be  paid  for  by  the  ton, 
and  not  by  the  cask.  It  is  dear  that  the  casks  were  proper  to  contain  the  oil, 
because  it  is  not  averred  that  the  oil  was  not  in  a  fit  state  for  delivery.  Tht 
casks  are  not  of  the  essence  of  the  contract,  but  are  a  mere  vehide  for  con- 
veying the  oil,  as  bags  are  for  conveying  wool.  The  plea  does  not  state  that 
the  oil  was  mmercluaitable,  or  that  there  was  any  express  or  implied  warnuity 
as  to  the  casks,  or  any  fraud  on  the  part  of  the  plaintifis.  ParkixsoH  t.  Lee  (a). 

Maule,  contrh, — ^The  casks,  as  well  as  the  oil,  were  the  subject  of  the  sale, 
and  the  meaning  of  the  parties  was  that  they  should  be  proper  casks  of  dl. 
If  a  person  sells  a  commodity  for  a  particular  purpose,  he  must  be  understood 
to  warrant  it  reasonably  fit  and  proper  for  such  purpose.  Grojf  t.  Cox  (Jk), 
Jones  V.  Bright  (c).  If  the  casks  were  not  of  a  merchantable  quality,  the  pur- 
xshaser  has  not  got  all  that  he  is  entitled  to  receive,  and  the  plea  is  sufficient. 

Crowder,  in  reply. — The  cases  relating  to  implied  warranties  do  not  appir, 
because  the  articles  which  were  there  objected  to,  were  of  the  essence  of  the 
contract. 

TiNPAL,  C.  J. — I  am  of  opinion  that  the  seventh  plea  is  no  answer  to  the 
plaintiff's  declaration.  The  contract  is,  that  the  plaintifiSs  should  sell  to  the 
defendants  a  certain  cargo  of  good  merchantable  GallipoU  oil,  being  the  caigo 
of  the  vessd  Fortuna ;  that  is  the  subject-matter  of  the  contract ;  all  the  rest 
is  matter  of  description.  The  defendants  by  their  plea  admit  that  there  was  a 
cargo  of  good  merchantable  GallipoU  oil,  but  they  object  to  that  whidi  is 
only  accessory  to  the  contract,  and  merdy  aver  that  tiie  casks  in  which  the 
oil  was  contained,  were  not  wdl  seasoned  or  proper  casks  for  the  purpoae  of 
containing  good  merchantable  GalHpoK  oil,  but  were  badly  seasoned,  and  unfit 
and  improper  casks  for  containing  such  oil.  Now  it  is  quite  evident,  that  any 
alight  imperfections  in  particular  casks  would  sustain  this  objection*  and  yet 
such  a  circumstance  might  make  very  little  difference  in  the  defendants*  situa- 
tion. I  can  conceive  cases  where  casks  or  bottles  may  be  in  such  a  state,  thst 
the  artides  which  they  contained  would  be  in  such  a  condition  as  to  afford  an 
answer  to  an  action  ;  as  if  a  pipe  of  wine  were  deUvered  in  bottles,  with  every 
cork  oozing ;  but  in  such  cases  the  plea  would  be,  that  the  wine  was  not  in  a 
merchantable  state.     But  this  plea  taking  issue  on  that  which  is  not  of  die 
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essence  of  the  oontrBct»  has  this  vice,  that  it  does  not  go  far  enough ;  and  our 
judgment  must  be  for  the  plaintiffs. 

Fakk,  J. — ^It  has  been  contended,  by  the  counsel  for  the  defendants,  that 
this  was  a  sale  of  the  casks ;  but  that  is  not  so ;  it  is  a  sale  of  the  oil.  It  is 
also  said  that  there  was  a  warranty  that  the  casks  should  be  good  and  well- 
seasoned  ;  but  the  cases  which  have  been  cited  upon  that  point  are  quite  dif- 
ferent :  there  the  commodity  itself  was  sold ;  and  it  was  held,  that  the  thing 
sold  should  be  fit  for  the  purpose  for  which  it  was  sold.  But  here  no  injury 
was  sustained  by  the  defendants,  who  did  not  even  take  the  oil  into  their 
custody  to  examine  it. 

BosANQVST,  J. — ^The  plea  affords  no  answer  to  the  action.  This  was  a 
sale  of  a  cargo  of  good  merchantable  (rail^U  oil,  at  so  much  per  ton.  A 
given  quantity  was  sold,  and  it  must  be  packed  up  and  contained  in  some- 
thing ;  and  the  contract  describes  it  as  being  packed  in  240  casks.  The 
declaration  avers  the  arrival  of  the  vessel  with  a  cargo  of  good  merchantable 
GaUipoH  oil,  in  the  number  of  casks  and  containing  the  quantity  mentioned  in 
the  declaration,  and  that  the  plaintiffs  tendered  the  cargo  to  the  defendants. 
The  defendants'  answer  is,  that  the  casks  were  badly  seasoned,  and  were  unfit 
and  improper  casks  for  containing  such  oil,  but  that  is  not  a  sufficient  answer. 
Even  if  all  the  casks  were  defective  in  the  number  of  hoops,  so  that  a  quantity 
of  oil  had  been  lost,  that  would  not  afford  an  answer  to  the  action,  unless  the 
oil  had  been  injured ;  because  it  does  not  go  to  the  essence  of  the  contract. 
Suppose  a  certain  number  of  bales  of  cotton  of  a  certain  quality  were  sold, 
and  that  the  cotton  arrived  of  the  quality  required,  with  some  of  the  bales 
rent ;  it  would  be  of  dangerous  consequences  to  say  that  such  a  defect  would 
avoid  the  contract. 

CoLTMAN,  J. — ^This  plea  is  no  good  answer  to  the  declaration,  because  it 
does  not  go  to  the  whole  of  the  consideration.  It  was  a  sale  of  a  quantity  of 
oil,  and  I  will  even  suppose  it  was  a  sale  of  the  casks  also.  These  two  things 
were  sold ;  but  in  objecting  to  the  quality  of  the  casks,  the  objection  goes 
only  to  a  part  of  the  consideration.     The  matter  is  quite  plain. 

Judgment  for  the  plaintiffs. 


GOWER 

v. 

VOK 

DADKLfeXXir. 


Lindsay  v.  Wells. 

TN  an  action  on  a  bill  of  exchange  a  rule  nisi  was  obtained,  calling  upon  the 
plaintifiT  to  shew  cause  why  the  declaration  should  not  be  amended,   or 
otherwise  set  aside,   for  irregularity,  on  the  ground  that  the  plaintiff  was 
described  as  Henry  H.  Lindsay. 

W.  H.  Watson  shewed  cause. — ^The  defendant  ought  to  have  applied  to  a 
judge  at  chambers  to  have  the  declaration  amended,  under  sec.  1 1  stat.  3  &  4 

quiring  the  pUintiff  to  ameod,  by  imerting  hb  full  Dame ;  but  the  cauae  of  the 
satisfsctorily  ahewo,  the  rule  was  diicharged. 


Afay9. 

In  an  action 
on  a  bill  of 
exehaoffe,  the 
declarution 
deicribed  the 
plaintiff  M 
"  Ifenry  H. 
Lindsay."   A 
rule  was  ob- 
tained by  the 
defendant  re« 
omiisioD  being 
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Com,  Pleat, 

V. 
WELLtf. 


W.  4,  c.  42.  The  bill  of  exchange  describes  the  plaintiff  as  HemjH,  Lmdm§, 
and  by  sec.  12  of  the  same  statute,  it  is  expressly  directed  that  in  aodi  a  gbk 
it  shall  be  sufficient  to  describe  the  party  "  by  the  same  initial  letter  or  letters, 
or  contraction  of  the  christian  or  first  name  or  names,  instead  of  atating  the 
christian  or  first  name  or  names  in  full."  The  defendant  wonld  have  been 
given  the  information  which  he  now  requires,  but  the  action  is  brought  by 
virtue  of  a  power  of  attorney,  given  by  the  plaintiff  in  Awienea,  whidi  ii 
signed  Henry  H,  Lindsay,  and  his  agent  in  this  country  does  not  know  hii 
trae  name. 

Thomas,  in  support  of  the  rule. — ^The  eleventh  section  of  the  statate  only 
applies  to  the  misnomer  of  defendants ;  that  was  the  opinion  of  a  leaned 
judge,  to  whom  application  was  made  before  this  rule  was  obtained. 


TiNDAL,  C.  J. — ^Aa  it  is  admitted,  that  this  case  is  not  within  the  terms  of 
the  eleventh  section,  we  cannot  interfere.    The  rule  must  be  discharged. 

Park,  J.,  Bosanqubt,  J.,  and  Coltman,  J.,  concurred. 

Rule  discharged. 

Tipper  v.  Bicknell  and  another. 


ASSUMPSIT.  Demurrer  to  a  declaration,  which  stated,  that  before  the 
making  of  the  agreement  and  promise  of  the  defendants  hereinafter  men- 
tioned, the  defendants,  on  the  occasion  hereinafter  mentioned,  represented  to 
the  plaintiff,  that  certain  mortgage- deeds  and  writings,  to  wit,  &c.  had  been 
deposited  with  certain  persons,  to  wit,  the  said  FPl  Bicknell  and  one  W.  Blewiii; 
that  at  the  time  of  the  making  the  agreement  and  promise  of  the  defendants 
next  mentioned,  one  Hugh  Rowland  was  desirous  of  purchasing  and  taking  an 
assignment  from  the  said  W.  Bicknell  and  W.  Blewett  of  their  interest  in 
the  said  mortgage,  at  the  sum  of  500/.,  to  be  paid  by  the  said  H.  Rowland; 
and  to  obtain  good  bills  to  that  amount,  in  order  to  satisfy  the  said  sum  of 
500/. ;  and  that  thereupon,  to  wit,  on,  &c.  the  said  H,  Rowland  requested  the 
plaintiff  to  accept,  for  the  accommodation  of  the  said  H,  Rowland,  two  bilk 
of  exchange,  to  be  drawn  by  the  said  H,  Rowland  upon  the  pluntiff,  eadi  for 
250/.,  and  payable  to  the  order  of  the  said  H.  Rowland,  at  twelve  months  date, 
for  the  purpose  of  enabling  the  said  H,  Rowland  to  use  the  said  bills  for  his 
own  benefit,  that  is  to  say,  for  the  purpose  of  enabling  him  to  indorse  the  said 
bills  to  the  said  W.  Bicknell  and  TV,  Blewitt,  for  the  said  sum  of  500/.,  to 
to  the  plaintiff,  ^®  P*^*^  ^  ^^^  consideration  for  the  said  assignment  by  W.  BickaeO  and 

oQ  the  pay-       Blewitt  in  the  said  mortgage ;  that  the  said  H.  Rowland  then  offered  tiic 

inent  of  the  i  .  ^.^  .^  /.        ?  *        i  ,  .  » 

bills  80  ac-         plamtin,  as  a  security  for  the  repayment  of  such  momes  as  he  might  pay 

cepted;  that 

the  billi  were  aocordingly   drawn,   and  H.  R.  requested  the  defendants   to  underUke   to 

deliver  the  deeds  to  the  plaintiff;  of  all  which  the  defendants  had  notice  ;  and  that  thereupon, 

in  consideration  of  the  plaintiff  accepting  the  bills,  the  defendants  undertook  and  promised  the 

plaintiff  to  deliver  the  said  deeds  to  him  when  the  bills  should  be  paid.    Averment,  that  the 

bills  were  accepted,  and  duly  paid,  but  tliat  the  defendants  had  not  delivered  the  deeds  to  the 

plaintiff,  in  pursuance  of  tlieir  undertaking  i^Held^  upon  demurrer,  that  a  sufficient  considera- 

lion  appeared  to  support  the  defendant*9  promise. 


The  declanu 
tion  stated, 
that  H.  R. 
was  desirous 
of  obtaining 
certain  deeds 
deposited  with 
\V.B«,  and  that 
U.  R.  applied 
to  llie  plain- 
tiff' to  accept 
certain  bills, 
for  his  accom- 
modation, to 
enable  him  to 
endorse  the 
said  bills  to 
W.  B.  as  a 
payment  for 
liis  interest  in 
the  deeds, 
and  H.  R. 
offered  to  pro- 
cure the  defen- 
dants to  under, 
take  to  deliver 
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upon  the  said  bills,  that  he,  the  said  H,  Rowland,  would  cause  and  procure  the    Com.  PUm. 
defendants  to  undertake  to  deliver  to  the  plaintiff  the  said  deeds  and  writings,       tI^^C^ii 
on  the  payment  of  such  bills  of  exchange  ;  that  thereupon  the  plaintiff  con-  v. 

seated,  and  was  ready  and  willing  to  accept  such  bilk  of  exchange  for  the  Bicxhell. 
purpose  and  upon  the  terms  aforesaid,  and  upon  such  security  as  aforesaid ;  that 
thereupon,  to  wit,  on,  &c.  the  said  H,  Rowland  then  drew  the  said  bills  of  ex- 
change upon  the  plaintiff,  payable  as  aforesaid ;  that  the  plaintiff  then  agreed 
to  accept  the  same  for  the  purposes  and  upon  the  terms  aforesaid,  and  upon 
such  security  as  aforesaid,  that  the  said  H,  Rowland  then  requested  the  defen- 
dants that,  on  the  plaintiffs  accepting  the  said  bills  as  aforesaid,  they,  the  de- 
fendants, would  undertake  to  deliver  to  him  the  said  deeds  and  writings,  on. 
the  pa3rment  by  him,  the  plaintiff,  of  the  said  bills,  according  to  the  tenor 
and  effect  thereof ;  of  all  which  premises  the  defendants  then  had  notice,  and 
then  represented  to  the  plaintiff,  that  the  said  deeds  and  writings  had  been  so 
deposited  as  aforesaid ;  that  thereupon,  in  consideration  of  the  plaintiff's  accept- 
ing the  said  bills  for  the  purpose  and  on  the  terms  aforesaid,  the  defendants 
then  undertook  and  promised  the  plaintiff  to  deliver  to  him,  as  such  nominee 
of  H.  Rowland,  the  said  deeds  and  writings,  on  the  payment  by  him  of  the  said 
bills  of  exchange  respectively,  accordmg  to  the  tenor  and  effect  thereof. 

Averment,  That  the  bills  were  accepted  by  the  plaintiff,  and  delivered  to 
Rowland,  who  indorsed  them  to  BickneU  and  Blewitt,  and  that  the  bills  were 
paid  by  the  plaintiff  when  they  became  due,  of  which  the  defendants  had  notice. 

Breach,  That  the  defendants  had  neglected  and  refused  to  deliver  the  said 
deeds  to  the  plaintiff,  to  his  damage,  &c. 

Demurrer,  and  the  censes  assigned  were,  that  the  plaintiff  had  not  shewn 
any  consideration  in  law  for  the  promise ;  and  that  it  did  not  appear  that  the 
acceptance  of  the  said  bills  by  the  plaintiff  was  given,  or  the  said  bills  paid  by 
the  plainttfT  at  the  instance  of  the  defendants,  or  that  the  defendants  in  any 
way  assented  to  the  offer  made  by  the  said  Rowland  of  the  said  deeds  as  a 
security ;  or  that  the  plaintiff  was  induced  to  accept  the  bills  of  exchange  by 
the  offer  of  such  security,  or  by  virtue  of  any  application  by  the  defendants 
to  him  made  so  to  do,  or  that  the  defendants  were  parties  to,  or  in  any  way 
assented  to  the  alleged  arrangement ;  or  that  the  said  deeds  were  ever  in  the 
possession  or  control  of  the  defendants ;  or  that  they  had  at  any  time  any 
interest  therein,  or  in  the  said  mortgage,  or  the  said  assignment  thereof,  or  in 
the  payment  of  the  said  bills ;  or  that  the  defendants  had  ever  represented  to  the 
plaintiff  that  the  deeds  had  ever  come  to  the  hands  of  them,  the  defendants ;  and 
for  that  the  promise  in  the  declaration  was  a  mere  nudum  pactum,  upon  which 
no  action  could  be  sustained. 

Joinder, 

The  margin  of  the  paper-book  was  thus  marked :  "  The  plaintiff  will  con- 
tend, that  the  declaration  shews  a  sufficient  consideration  for  the  defendants'  pro- 
mise that  is  to  say,  the  obligation  which  the  plaintiff  imposed  on  himself  by 
accepting  the  bills,  although  all  the  defendants  may  not  have  been  thereby 
bendfited.  That  it  was  not  necessary  to  allege  that  the  bills  were  accepted 
at  the  defendants'  request,  as  the  consideration  for  their  promise  was  not 
executed,  but  concurrent  or  executing ;  and  that  the  defendants  were  respon- 
sible to  the  plaintiff  on  their  absolute  engagement  to  deliver  the  deeds  to  him." 

Crowder,  in  support  of  the  demurrer. — ^The  main  question  is,  whether 


V. 
BlCXXSLL 
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Com.  Pleat,  the  declaration  disdoaes  any  sufficient  conaideration  for  the  defendants' 
^^^^^2.  proniise.  Hugh  Rowland  la  the  party  who  receives  all  the  benefit.  The  InDs 
were  accepted  for  his  accommodation,  and  the  secority  which  he  ofieied,  iras 
that  the  defendants  should  deliver  the  deeds.  There  is  no  avennent  that  inj 
thing  took  place  between  the  plaintiff  and  the  defendants.  In  1  WilSmu 
Sound.  264  (1)  it  is  said  to  be  necessary  to  state  that  the  service  was  done  at 
the  special  instance  and  request  of  the  party  who  was  liable,  bat  there  is  no 
such  averment  here.  The  statement  that  the  defendants  had  received  notice  of 
the  arrangement,  is  insufficient.  If  the  defendants  received  no  benefit  by  the 
arrangement,  a  subsequent  notice  of  its  existence  could  not  render  tiiem 
liable.  In  Price  v.  Eastan  (a),  the  declaration  stated,  that  W.  P.  owed  the 
plaintiff  13/.,  and  that  in  consideration  thereof,  and  that  W.  P.  at  the  defen- 
dant's request,  had  promised  defendant  to  work  for  him  at  certain  wages,  and 
who,  in  consideration  of  W.  P.  leaving  the  amount  which  might  be  earned  hf 
him  in  the  defendant's  hands,  the  defendant  undertook  and  promised  to  pay 
the  plaintiff  the  said  sum  of  13/. ;  but  it  was  held  that  the  plaintiff  wis  a 
stranger  to  the  consideration,  because  he  might  have  been  entirely  ignorant  ol 
the  arrangement  between  W.  P.  and  the  defendant.     That  is  this  caae. 

Stephen,  Seijt.,  contrit,  was  stopped. 

TiNDAL,  C.  J. — ^Taking  the  whole  declaration  together,  it  appears  to  me 
that  a  promise  was  made  by  the  defendants,  that  on  the  plaintiff's  accepting  the 
bills  they  would  deliver  up  the  deeds,  when  the  bills  were  paid.  If  this  pro- 
mise had  been  made  in  respect  of  a  past  act,  the  declaration  would  have  beei 
insufficient,  because  it  would  not  appear  to  have  been  done  at  the  request  of 
the  defendants ;  but  all  the  parties  appear  to  have  been  present  togetho*,  asd 
the  acceptance  of  the  bills,  and  the  promise  to  deliver  the  deeds*  was  a  amul- 
taneous  act.     The  judgment  must  be  for  the  plaintiff. 

Park,  J. — Upon  the  statement  made  in  the  declaration  this  was  a  maxd- 
taneous  transaction. 

BosANQUBT,  J. — I  also  think  that  a  legal  consideration  for  the  pioinise 
appears.  Rowland  desired  to  obtain  the  possession  of  certain  deeds*  which 
the  defendants  were  willing  to  give  up,  upon  obtaining  payment  of  the  bills  whidi 
were  to  be  accepted  by  the  plaintiff.  During  this  negociation.  the  biDs  were 
unaccepted,  and  then,  it  is  stated  that,  in  consideration  that  the  plaintiff'  would 
accept  the  bills,  the  defendants  undertook  to  deliver  up  the  deeds  wheo  the 
bills  were  duly  paid.  The  bills  were  accepted  and  subsequently  paid ;  and 
there  is  abundant  consideration  to  support  the  defendants'  promise. 

CoLTMAN,  J. — ^The  argument  for  the  defendants  coidd  only  be  siq^ported  bj 
supposing  a  different  state  of  facts  from  that  which  the  declaration  disdoees. 
This  is  not  the  case  of  an  executed  contract ;  but  the  plaintiff  was  iaduced  to 
accept  the  bills  by  the  defendants'  promise  to  deliver  the  deeds. 

Judgment  for  the  plainttf. 

(«)  4  B.  &  Ado.  433. 
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The  Archbishop  of  Canterbury  t?.  Tube,  T^   ' 

Map  8. 
WILDE,  Serjt.,  had  obtained  a  rule  tust,  calling  upon  the  defendant  to  a  creditor 

shew  cause  why  an  order  made  by  Gaselee,  J.,  should  not  be  discharged ;  J"*^m*  h''*''h 
and  why  the  defendant  should  not  be  deemed  to  have  had  sufficient  oyer  of  an  »dmini. 
of  the  bond  upon  which  the  action  was  brought ;  or  why  the  production  of  the  S"  n^in'our-' 
boud  to  the  defendant's  attorney  at  the  register-office  of  Doctors*  Commons,  suanoe  of  22 
at  SQch  time  as  this  court  should  direct,  should  not  be  deemed  sufficient  oyer  ^ithoiit^b^  * 
of  the  said  bond,  the  plamtiff  undertaking  to  pay  the  defendant  the  costs  of  taintng  ao  as- 
attending  to  inspect  the  same.     It  appeared  by  the  affidavits,  that  the  defen-   ^^  fVom  the 
dant  was  one  of  the  sureties  of  Catharine  I\ibb,  to  whom  administration  of  jwhWihop,  or 
her  deceased  husband's  effects  had  been  granted  by  the  Prerogative  Court  of  to  um  hU 
Cmierhwy,  and  who  had  given  the  usual  administration-bond  required  by  stat.  pJS^We***' 
22  &  23  Car.  2  (a) .     One  of  the  conditions  of  the  bond  was  that  the  administra-  Court  having 
trix  should  exhibit  an  inventory  of  the  deceased's  effects,  in  the  registry  of  the  JSe^bondto^*^'' 
court;  but  she  having  £uled  to  do  so,  and  her  place  of  residence  not  being  ^en  to  the 
known,  Crawley  and  Sharman,  creditors  of  the  deceased,  commenced  an  action  vhohad as?ed 
of  debt  on  the  bond  against  the  defendant,  for  a  breach  of  this  condition.  JJ"^  *^**^" 
No  assignment  of  the  bond  was  taken  from  the  archbishop,  nor  had  his  au-  rule  to  wt  aside 
thority  to  bring  the  action  been  obtained.     The  declaration  made  profert  of  J^j^cif  1,'!^  S^* 
the  bond  in  the  usual  way,  and  the  defendant  demanded  oyer,  whereupon  the  obtained 
attornies  of  Craioieyand  Sharman,  gave  the  defendant  a  copy  of  an  office  copy  Sro^injJS 
of  the  bond,  which  was  authenticated  by  the  deputy  registrars  of  the  Prerogative  the  act!on,unta 
Court,  and  produced  the  authenticated  copy   at  the  time   of  the  service.  b,5ught  to  The 
An  application  was  then  made  by  the  defendant  to  Gaaelee,  J.,  at  chambers,  defendant, 
to  stay  the  proceedings  in  the  action,  until  the  original  bond  had  been  brought 
to  the  defendant's  attornies  office,  and  the  learned  judge  made  the  order  as 
pnyed.      Crawley   and  Sharman  subsequentiy  presented  a  petition  to   Sir 
Herbert  Jemter,  the  judge  of  the  Prerogative  Court,  praying  that  one  of  the 
officers  of  the  court  might  produce  the  bond  at  the  office  of  the  defendant's 
attonues ;  but  after  the  respective  parties  had  been  heard  by  their  advocates 
and  proctors,  the  petition  was  dismissed.    The  bond  was  deposited  in  the 
registry-office,  and  any  person  was  allowed  to  inspect  it  on  payment  of  one 
shilling. 

R.  Vi  Richards  and  Arnold  shewed  cause. — It  was  necessary  in  this 
case  toK,  make  a  profert  of  the  bond  upon  which  the  defendant  was  sued ; 
and  the  Courts  have  always  required  that  the  rule  as  to  giving  oyer, 
should  be  strictiy  observed.  The  practice  has  been  said  not  to  depend  upon 
any  particular  rule  of  court,  but  on  the  general  right  of  law,  which  the  court 
cannot  dispense  with.  Soreshy  v.  Sparrow  (b).  Here  the  plaintiff  has  made 
profert  of  the  bond,  and  has  not  shewn  in  the  declaration,  that  the  defendant 
is  not  entitled  to  daim  oyer,  which  is  the  usual  course  when  an  excuse  for  its 
non-production  is  offered.  Tottey  v.  Neabitt  (c),  Matison  v.  Atkinson  (c).  The 
service  of  the  copy  was  insufficient,  because  the  original  was  in  existence  at 
the  Prerogative  OJflce;  but  the  defendant  was  not  bound  to  go  there;    it 

(a)  Sec  I  Wiiliams'  £xor8.3d2.  (c)  Cited  in  Read  v.  Brookman,  S  T.  R. 

(6)  2  Strange,  1186.  S.  C.  1  Wils.  16.  Rep.  153. 
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Com.  Pleas,    waa  the  duty  of  the  plaintiff  to  bring  the  deed  to  the  defendant  Page  t. 

Aichbitbop  Divine(d),  Bat  there  is  a  stiU  stronger  reason  why  the  court  wDl  not  inter- 
of  fere.     Tlie  bond  has  been   put  in  suit  without  any  assignment  from  the 

Canterbury  ^^j^j^jg^j^p  ^f  Canierbwy,  and  without  his  consent.  The  order  oi  the  Pre- 
TuBB.  rogative  Court  ought  to  have  been  obtained  before  the  proceedings  were  com- 
menced. Archbishop  of  Canterbury  v.  Robinsom  (e)  ;  and  it  is  essentially  neoes- 
sary  that  this  should  be  so,  or  the  archbishop  might  be  made  liable  to  ptj 
costs  to  an  enormous  amount.  In  the  Archbishop  of  Canierhury  ▼.  TV^qmi  (/), 
the  bond  had  been  pronounced  to  be  forfeited  before  it  was  put  in  sait;  and  it 
has  always  been  considered  that  the  Prerogative  Court  alone  has  power  ofcr 
these  bonds ;  if  it  were  once  determined  otherwise,  hundreds  of  actions  wodd 
be  commenced  against  innocent  sureties.  Nor  would  this  court  hare  any 
power  to  order  the  Prerogative  Court  to  give  oyer  of  the  bond,  as  may  be 
done  in  the  case  of  a  private  individual,  in  whose  hands  it  may  happen  to  be. 
White  V.  Earl  of  Montgomery  (g). 

WUde,  Seijt.,  contrit. — ^No  complaint  is  made  by  the  JBcelenastiad  Cwrt 
authorities ;  but  the  question  is  whether  a  dispensation  of  the  production  of 
the  bond  has  been  shewn.  A  creditor  is  entitled  «jr  debito  justUim  to  sue 
upon  the  bond ;  that  was  held  by  Lord  Mansfield,  C.  J.,  in  the  ArMiskop  of 
Canterbury  v.  House  (h),  who  said,  "  that  though  a  creditor  had  no  oonoeni  in 
the  latter  part  of  the  condition  respecting  the  distribution  of  the  snr^ 
among  the  next  of  kin,  yet  he  was  most  materially  and  principally  interested  in 
the  administration,  delivering  in  a  true  inventory,  and  in  the  due  administn- 
tion  of  the  effects." 

TiNDAL,  C.  J. — ^This  is  a  case  prima  impressioms,  and  I  am  not  satisfied 
that  we  have  authority  to  subsitute  this  mode  of  giving  oyer,  for  that  which  is 
in  ordinary  use.  If  we  were  to  grant  this  rule,  it  seems  to  me  that  we  diould 
determine,  on  a  mere  point  of  practice,  a  most  important  question  connected 
with  the  administration  of  ecclesiastical  law ;  for  we  shoidd  be  taking  from 
the  Prerogative  Court  the  power  of  deciding  whether  an  administFOtioii-boiid 
should  or  should  not  be  ei^oreed.  Although  Lord  Mansfield  (h)  hdd  tbt 
a  creditor  was  entitled  to  sue  upon  the  bond,  in  the  name  of  the  ardibisbop, 
yet  that  must  be  tsd^en  with  some  qualification,  as  that  he  should  permit  his  name 
to  be  used,  or  the  archbishop  might  be  otherwise  liable  to  pay  costs  to  an  enor- 
mous amount.  There  will  be  no  failure  of  justice  in  this  case,  because  an  ^pli- 
cation for  a  mandamus,  to  compel  the  production  of  the  bond,  will  bring  the 
nominal  plaintiffs  and  the  Prerogative  Court  face  to  face ;  at  present  we  decide 
nothing  as  to  the  rights  of  the  parties,  and  as  this  is  the  first  question  which 
has  arisen  on  the  point,  the  rule  must  be  discharged  without  costs. 

Park,  J.  and  Bosanqubt,  J.,  concurred. 

CoLTMAN,  J. — From  the  first  I  have  had  a  strong  opinion,  that  this  motioB 

(cZ)  2  T.  Rep.  40.  (g)  2  Strange,  1 19«. 

(«)  1  Cr.  &Meesoii,  181.  ih)  Cowper,  140. 

(/)  6  B.  ft  Cress.  151. 
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could  not  be  acceded  to.    The  grant  of  oyer  of  the  bond  must  be  the  act  of  ^•JJJ;,^*'* 

the  Prerogatwe  Ckmrt.    If  the  creditor  has  a  clear  right  to  sue  the  defendant,  AsdMdwp 

and  to  use  the  archbishop's  name,  he  will  find  means  to  have  the  bond  pro-  ^      ^ 
daced.  i,. 

Rule  discharged.  Twbb, 


Pi£RCY>  demandant,  v.  Gabdner,  tenant. 


Aprun. 


INTRUSION. — ^The  writ  demanded  against  R.  Gardner,  one-fourth  part  of  one  i.  ^  ^t  of 
messuage,  &c.,  which  the  demandant  daimed  to  be  his  right  and  inheritance,  ^^'llJII^Ji''^ 
and  into  which  the  said  R.  Gardner  had  not  entry  but  by  the  intrusion  which  foran  imnitioa 
he  had  made  into  the  same  after  the  death  of  Anna  Maria  Curtie,  who  sur-  SfJ^^SSto* 
vived  Ann  Piercy  deceased,  and  Mary  Pcwney  the  younger  deceased ;  of  the  of  an  estate, 
entirety  of  which  tenements  Richard  CurHe  being  seised  in  his  demesne  as  of  ^j.  a' devbee 
fee,  gare  and  devised  the  same,  amongst  other  tenements,  to  Jonathan  Gardner  is  entided  to 
9nd  Richard  Pierqf,  and  their  heirs ;  intrust,  to  receive  and  take  the  rents  SSuSonT^*^ 
and  profits  thereof,  and  thereout  to  pay  unto  the  said  Ann  Piercy  a  certain  an-      ?•  ^  Unil. 
nuity  or  yearly  payment  during  her  natural  life,  and  to  Mary  Poumey  a  certain  out  a  writ?'^ 
other  annuity  or  yearly  payment  during  her  natural  life ;  and  in  trust,  to  pay  ^i^'^^"  *" 
as  well  the  overplus  rents  and  profits  thereof,  as  also  to  pay  the  whole  of  the  nnder  sul  92 
rents  and  profits  of  the  said  devised  tenements,  when  and  as  the  same  several  ^^"^  8,  c  8, 
annuities  should  respectively  end  and  determine,  unto  the  said  A,  M»  Clwfiff ; 
and  the  said  R.  Curtis  did,  in  and  by  the  said  devise,  direct,  that  from  and 
after  the  decease  of  the  said  A.  M,  Curtis,  the  said  Jonathan  Gardner  and 
Richard  Piercy,  and  their  heirs,  should  stand  seised  of  the  said  devised  tene- 
ments, subject  to  the  said  annuities,  to  the  use  of  the  children  of  the  said 
A,M,  Curtis,  as  the  said  A,  3f .  Curtis,  should  by  any  deed,  will,  or  writing  what- 
soever, to  be  by  her,  whether  she  should  be  covert  or  sole,  from  time  to  time 
limit,  direct,  and  appoint ;  and  for  want  of  such  limitation,  &c.  then  that 
the  said  /.  Gardner  and  R.  Piercy,  and  their  heirs,  should  stand  seised  of  the 
said  tenements,  to  the  use  of  such  children  of  the  said  A,  M,  Curtis  as  should 
survive  her  in  tail;  remainder  to  the  use  of  such  nephews  and  nieces  of 
R,  Curtis,  in  fee,   as  ^.  AT.  Curtis  should  appoint ;    remainder  as  to  one- 
fourth  part  to  the  use  of  one  WUHam  Piercy,  and  his  heirs.   And  whidi  said 
one-fourth  part  above  demanded  and  so  devised,  after  the  death  of  the  said 
A,  M.  Curtis,  who  survived  the  said  Ann  Piercy  and  Afary  Pmoney,  the  said 
A.  M,  Curtis  never  having  had  issue,  and  never  having  made  any  appointment 
of  the  said  tenements,  ought  to  come  and  remain  to  the  demandant,  as  son 
and  heir  of  one  William  Piercy,  who  was  son  and  heir  of  the  said  first-named 
William  Piercy,    The  count,  after  reciting  the  writ,   alleged  that  Richard 
Curtis  was  seised  by  taking  the  esplees  within  fifty  years,  and  died  seised  on 
the  Istof  January  1787,  without  revoking  his  will;  whereupon  and  whereby, 
and  under  and  by  virtue    of  the  said  last  will  and  testament  of  the  said 
R.  Curtis,  the  said  /.  Gardner,  and  R.  Piercy,  then  and  there  became  and 
were  seised  of  and  in  the  said  tenements,  with  the  appurtenances,  upon  the 
trusts,  and  to  and  for  the  intents  and  purposes  in  the  said  will  expressed  and 
declared.    That  the  said  A,  M.  Curtis  and  Anne  Piercy,  and  the  said  Mary 
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Com.  Pleat,    Powney,  and  also  the  said  first^named  W.  Piercy,  sarrived  the  said  R.  OsrUi, 


p  and  that  the  said  A,  M,  Curtis  saryived  Atme  Piercy  and  Mary  Pome$,  and 

"  V.  the  first-named  W,  Piercy,  and  afterwards,  to  wit,  on  the  Ist  of  Jwmmy  1806, 

Oabdmbb.  ^^^  never  having  had  any  issue,  and  never  having  made  any  limitatknu  fi- 
rection,  appointment,  or  gift  of  the  said  tenements  so  devised,  or  any  put 
thereof,  according  to  the  form  and  effect  of  the  said  devise ;  and  thereopas, 
hy  virtue  of  the  said  devise,  the  right  to  the  said  one  undivided  fourth  put 
above  demanded  of  and  in  the  said  devised  premises,  with  the  appurtenances, 
come  to  and  remained  to  W,  Piercy  the  younger,  who  was  son  and  heir  of  the 
SMd  first-named  IV.  Piercy;  that  afterwards,  to  wit,  on  the  1  at  of  JaaMtrj 
1815,  the  said  W,  Piercy  the  younger  died,  upon  whose  death  the  right  to  the 
said  one  undivided  fourth  part  above  demanded  of  and  in  the  said  devised  tene- 
ments, with  the  appurtenances,  descended  and  came  to  the  said  demandant.  a§ 
son  and  heir  of  W,  Piercy  the  younger,  and  into  which  the  said  R,  Gwrher 
had  not  entry,  but  by  the  intrusion  which  he  made  into  the  same  after  die 
death  of  the  said  A,  M.  Curtis ;  and  therefore  he  brought  his  suit,  &c. 

The  tenant,  having  traversed  a  matter  in  one  of  the  pleas  which  was  net 
alleged  in  the  count,  the  demandant  demurred ;  and  the  tenant  then  ob- 
jected to  the  validity  of  the  count. 

R.  V,  Richards,  for  the  tenant. — ^There  are  three  objections  to  the  cooDt. 
1.  Anna  Maria  Curtis  took  an  equitable  estate  only;  2dly,  Intrusion  will  not 
lie  for  a  devisee  ;  and,  3dly,  If  it  does,  it  can  only  be  maintained  widiin  twenty 
years.  In  Coke  Lit.  277  (a),  it  is  said,  "  Intrusion  first  properly  is,  when  the 
ancestor  died  seised  of  any  estate  of  inheritance,  expectant  upon  an  estate  fbr 
life,  and  then  tenant  for  life  dieth,  and  between  the  death  and  the  entry  of  the  j 
heir  an  estranger  doth  interpose  himself  and  intrude."  And  in  FUs.  N.  B. 
203,  the  rule  is  laid  down  as  follows : — "  When  tenant  for  life,  or  dower,  or 
by  curtesy  dieth,  seised  of  such  estate  for  life,  and  after  their  death  a  straoga 
intrudeth  upon  the  land,  he  in  reversion  shall  have  this  writ  against  tbe 
intruder."  A  similar  definition  is  adopted  in  J^ooM  on  Real  Actions*  181.  It 
appears  from  these  authorities  that  intrusion  does  not  lie  for  an  entry  after  the 
determination  of  an  equitable  estate ;  there  must  be  a  legal  estate.  Then  did 
Anna  Maria  Curtis  take  a  legal  life  estate  under  the  will  of  the  testator  ?  She 
did  not;  because  as  the  premises  were  devised  to  trustees,  to  discharge  the 
annuities  and  to  pay  the  overplus  rents  and  profits,  they  neoessarilT  took  the 
legal  estate  in  the  premises ;  according  to  the  authorities  collected  in  1  Potreii 
on  Devises  (a). 

Secondly.  The  writ  of  intrusion  lies  only  for  a  reversioner  or  remainder  nui^ 
and  not  for  a  devisee.  There  is  no  authority  to  be  found  to  shew  that  i 
devisee  has  ever  brought  this  action,  and  there  is  no  form  of  such  a  writ 
in  the  Register  or  in  Fitzherhert.  In  Romilly  v.  James  {b),  this  point  «*: 
raised  in  argument,  but  the  case  was  decided  upon  another  ground.  It 
was  there  contended  that  a  devisee  could  not  sue  out  a  writ  of  atrusicxi^  antd 
the  argument  there  used,  is  applicable  to  the  present  case.  It  is  true  that  xa 
Eastman  v.  Baker  (c),  a  demandant  clauning  under  an  executory  devise*  R- 

(a)  Jarmaii's    ed.    page  222;    see  also  (6)  6  Taunt.  263. 

White  V.  Parker,  1  Ho^ea,  112.    Doe  d.  (c)  1  Taunt.  174. 

Qraterix  v.  Hoe,  1  WUl.  Wol.  &  Dav.  18. 
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covered  on  a  writ  of  intrasioh  ;  but  the  attention  of  the  court  was  not  called     Com,  Pleas. 
to  this  question  by  the  counsel  on  either  side,  and  the  case  turned  on  the       p^^^^ 
construction  of  a  devise.  v. 

Thirdly.  The  period  of  limitation  is  twenty  years,  and  therefore  this  action 
is  commenced  too  late.  This  question  depends  on  the  construction  of  stat. 
21  Jac.  1,  c.  16.  The  former  stat.  32  Hen.  8,  c.  2,  sec.  2,  limited  the  right 
to  a  seisin  or  possession  of  the  ancestor  within  fifty  years ;  but  by  the  general 
terms  of  the  statute  of  James,  writs  of  intrusion  are  included,  and  the  period 
is  limited  to  twenty  years.  That  some  descriptions  of  real  actions  are  included 
in  the  statute  is  dear,  as  formedons  are  expressly  mentioned.  There  is  no 
authority  upon  this  point,  although  it  was  noticed  in  argument  in  Widdowson 
V.  The  Earl  of  Harrington  (d) . 

Stephen,  Seijt.,  for  the  demandant. — ^Neither  of  the  points  made  for  the 
tenant  can  be  supported.  First,  it  may  be  admitted,  that  Anna  Maria  Curtis 
had  only  a  trust  estate,  and  it  may  be  admitted  further,  that  there  must  be  a 
legal  life  estate  existing,  to  support  the  demandant's  case.  But  here  the  trustees 
were  seised  of  a  legal  estate,  pur  autre  vie,  and  upon  the  death  of  A.  M,  Curtis, 
William  Piercy,  the  next  in  remainder,  was  in  a  situation  to  support  an  action, 
after  the  intrusion.  The  demandant  now  claims  for  an  intrusion  upon  the 
determination  of  an  estate,  pur  autre  vie,  Jones  v.  Lord  Say  and  Seale,  8  Vin. 
Abr.  262.  Nor  can  any  authority  be  cited  to  prove  that  it  is  necessary  to  shew 
when  the  life  estate  was  determined.  It  is  immaterial  how  it  was  determined. 
Secondly,  this  action  may  be  supported,  as  being  in  the  nature  of  a  writ  of  in- 
trusion which  is  given  by  the  stat.  West.  2.  That  was  contended  in  RomiUy 
V.  James  {e),  even  in  the  case  of  an  executory  devise  over,  and  the  argument 
was  not  overruled  by  the  court.  In  2  Reeves*  Hist,  Eng,  Law,  202,  it  is  said, 
"  that  in  cases  where  complainants  were  entitled  to  a  writ  in  the  chancery, 
grounded  upon  the  fsjcX  of  another,  the  complainants  should  not  depart  from 
the  kixig's  court  without  remedy,  because  the  land  was  transferred  from  one 
to  another :  as  because  there  was  no  writ  in  the  register  in  the  chancery  to  be 
adapted  exactly  to  that  special  case,  but  the  form  of  the  writ  was  only  to  be 
had  against  the  very  person  who  actually  raised  the  nuisance  ;  so  that,  should 
the  house,  wall,  or  the  like,  which  occasioned  the  nuisance,  be  aliened  to 
another,  a  writ  was  denied.  That  justice  might  no  longer  be  delayed  for  want 
of  legal  remedies,  it  was  now  enacted,  that  when  a  writ  was  granted  in  one 
case,  and  a  thing  happened  in  consimili  casH,  and  needing  a  similar  remedy,  a 
writ  should  be  made  accordingly."  And  again  (/)  : — *'  Not  content  with  the 
writ  of  trespass  in  its  old  form,  they  endeavoured  to  make  it  more  universal 
by  enlarging  its  scope  and  modifying  its  terms,  so  as  to  adapt  it  to  every 
man's  own  case;  in  doing  which  they  availed  themselves  of  the  stat.  of  West.  2, 
authorizing  writs  to  be  framed  in  consimili  casH."  In  Eastman  v.  Bakier,  (g), 
a  writ  of  intrusion  was  brought  by  a  devisee,  and  he  recovered  without  objec- 
tion being  made  that  he  was  not  entitled  to  such  a  remedy.  In  Smith  v. 
Cqjffin  (A)  it  was  held  that  the  right  to  bring  a  real  action  passed  to  the 
assignees  of  a  bankrupt ;  yet  no  form  of  a  writ  given  to  assignees  would  be 

(d)  1  Jac  fc  W.  647.  (g)  1  Taunt.  174. 

(•)  6  Taunt.  263.  (A)  2  H.  Black.  445. 

(/)  Vol.3,  pagt  89. 
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finDCkd  in  the  register.  Iliis  shews  that,  to  a  certain  extent,  the  old  femedies  tie 
plastic. 

With  respect  to  the  period  of  limitation,  there  can  exist  no  reasonable  doalit 
The  writ  of  intrusion  is  clearly  provided  for  hy  the  stat.  32  Hen.  8,  and  the 
period  there  assigned  is  fifty  years.  But  the  stat.  of  21  Jac.  1,  c.  16,  does  not 
expressly  or  impliedly  relate  to  such  writs.  The  only  real  actions  to  whidi  that 
statute  is  appHcable  are  the  various  kinds  of  formedoM. 

R.  F.  Richards,  in  reply. — A,  M.  Curtis  is  treated  as  the  tenant  fbr  life  ia 
the  count,  and  the  pleadings  ought  to  have  been  differently  frnmed,  if  the 
demandant  relied  on  the  legal  estate,  jmr  autre  vie,  in  the  trustees.  Tlie 
trustees  might  have  died  before  A.  M.  Curtis,  and  a  special  occupancy  nay 
have  happened,    l^or  is  it  stated  when  the  trustees  died,  or  th^  tfaey  are 

dead. 

Cur,  ado.  vuit. 


TiNDAL,  C.  J. — ^The  plea  which  was  lastly  pleaded  having  been  held  bad 
in  the  course  of  the  argument,  on  the  ground  of  its  traversing  a  £act  which  ia 
not  alleged  in  the  count,  the  tenant  then  proceeded  to  take  ohjections  against 
the  sufficiency  of  the  count  itself,  and  the  objections  taken  have  been  three  in 
number.  First,  that  Anna  Maria  Curtis,  upon  whose  death  the  introsion  of 
the  tenant  is  alleged  to  have  taken  place,  appears  upon  the  face  of  the  oooat 
to  be  only  an  equitable  tenant  for  life.  Secondly,  that  the  demandant  makes 
titie  by  devise,  and  not  by  descent.  And  lastiy,  that  he  has  counted  on  a 
seisin  of  his  ancestor  within  fifty  years ;  whereas,  as  it  is  contended,  a  writ  of 
intrusion  is  not  maintainable,  unless  where  the  demandant  can  shew  a  seisin 
within  twenty  years  next  before  the  writ  sued  out.  As  to  the  first  ofajectioo, 
it  is  to  be  observed,  that  as  it  is  not  raised  upon  a  special  demurrer  to  tiie 
count  pointing  out  any  want  of  form  in  the  statement  of  the  demandant's  title,  it 
must  be  considered  as  if  it  were  taken  upon  general  demurrer ;  in  which  case, 
by  the  statute  27  Eliz.  c.  5,  the  judges  are  directed  to  give  judgment  accord- 
ing as  the  very  right  of  the  cause  and  matter  in  law  shall  i4>pear  unto  them, 
without  regarding  any  imperfection,  defect,  or  want  of  form,  in  any  writ,  de- 
claration, or  other  pleading,  except  those  only  which  the  party  demurring 
shall  specially  and  particularly  set  down  and  express,  together  with  his  de- 
murrer. The  question,  therdbre,  becomes  this, — ^whether  the  count  shevs 
upon  the  face  of  it  a  defective  fmd  insufficient  titie  in  the  demandant  to  main- 
tain the  writ ;  or  whether  it  shews  a  titie  which  is  good  in  substance,  though 
set  out  informally,  and  without  sufficient  certainty.  For  whilst  in  the  fanaes 
view  of  the  question  the  count  must  be  held  to  be  bad,  in  the  latter  the  objec- 
tion is  not  maintainable,  not  having  been  pointed  out  as  cause  of  special  de- 
murrer. The  objection  relied  upon  is,  that  A,  M,  Curtis,  upon  whose  death 
the  intrusion  of  the  tenant  is  alleged  to  have  taken  place,  appeara  to  have  no 
more  than  an  equitable  estate  for  life ;  that  is,  in  the  eye  of  a  court  of  law,  no 
estate  at  all ;  and,  consequentiy,  that  no  intrusion,  in  the  legal  sense  of  that 
word,  can  have  taken  place,  intrusion  being  the  wrongful  act  of  a  stranger  in 
taking  the  possession  after  the  death  of  the  tenant  for  life,  to  the  pr^ndice  of 
the  reversioner  or  remainder-man.  But  looking  at  the  statement  of  the  title 
in  the  count,  we  find  no  allegation  that  A.  M,  Curtis  was  the  tenant  for  li^, 
upon  whose  death  the  intrusion  took  place ;  and  looking  at  the  kgal 


EASTER  TERM,  1837.  107 

sbroctkm  of  the  devise*  and  the  ciraanstaiiees  which  are  stated  in  the  ecmnt     Com.  Plan. 
to  have  taken  place,  we  think  the  neceasary  inference  ia  that  Gardner  and       ^imm 
Pierejf  were  aeiaed  of  the  legal  estate  in  the  premises,  daring  the  life  of  the  v. 

8aidi<.if.CWrlif,  that  is,  that  they  were  tenants  for  her  life.     For  as  to  the     ^^""*- 
nature  of  their  estate,  we  cannot  entertain  a  douht  that  they  may  he  consi- 
dered as  tenants  pmr  mOrt  me,  notwithstanding  they  are  directed  by  the  will 
to  pay  the  profits  over  to  the  ee$tm  qite  vie,  precisely  in  the  same  manner  as  if 
they  had  been  allowed  to  take  such  profits  to  their  own  use ;  the  count,  there* 
lore,  iqppears  to  ns  to  be  good  in  substance,  provided  the  writ  of  intrusion  be 
maintRinahle  by  him  in  remainder,  for  an  intrusion  made  after  the  detenni- 
nation  of  an  estate  pwr  anOrt  vie.    And  as  to  that  question,  it  must  be  ad- 
mitted that  no  precedent  can  be  found  in  the  entry-books  of  such  a  count ; 
but,  on  the  other  hand,  there  is  every  reason  by  analogy  and  strong  authority 
to  shew  that  it  may  be  maintained.    The  estate  of  tenant  for  term  of  life  is 
defined  by  XtV^ie/Ofi  (s.  56),  to  be  for  term  of  the  life  of  the  lessee,  or  of  another 
man;  and  it  is  obvious  that  the  remedy  by  writ  of  intrusion  would  be  very 
ineomplete,  if  it  would  not  apply  to  an  intrusion  after  the  determination  df 
each  instance  of  an  estate  for  life ;  for  if  tenant  for  his  own  life  assigns  over 
to  another,  that  other  becomes  directly  tenant  pur  auSre  vie;  and  the  remedy 
would  £eu1.     And  the  definition  given  of  a  writ  of  intrusion  in  Finch'n  Law, 
p.  195,  a  book  of  high  authority,  expressly  comprehends  the  case  in  question. 
"  Intrusion/'  says  FUch,  "  u  after  the  death  of  tenant  for  life,  be  it  a  man's 
own  life,  or  another  man's  in  dower  or  by  courtesy,"  &c.,  with  which  agrees 
in  effect  the  book  called  Termee  de  la  Ley : — "  Intrusion  is  a  writ  which  lies 
against  him  who  enters  after  the  death  of  tenant  in  dower,  or  any  other  te- 
nant for  life,  and  holds  out  him  in  reversion  or  remainder."    The  objection, 
therefore,  appears  to  us  to  amount  to  no  more  than  that  the  allegation  of  the 
determination  of  the  legal  estate  for  life  in  the  trustees,  upon  the  determina- 
tion of  which  the  intrusion  took  place,  is  not  alleged  with  sufficient  form  and 
preciseness,  and,  consequently,  to  amount  to  ground  of  special  demurrer  only, 
80  that  it  cannot  be  insisted  upon  in  the  present  state  of  the  pleadings.     The 
second  objection  is  one  which,  if  it  is  good  in  point  of  law,  may  undoubtedly 
be  taken  advantage  of  on  general  demurrer,  viz.,  that  a  demandant  who 
claims  title  under  a  devise  cannot  maintain  a  writ  of  intrusion.     No  express 
aothority  has  been  cited  for  this  proposition,  though  undoubtedly,  on  the 
other  hand,  no  precedent  can  be  found  in  the  older  books  of  entries  of  a  count 
to  framed ;  one  reason  for  which  may  be,  that  until  the  statutes  of  devises, 
32  &  34  Hen.  8,  a  remainder  created  by  devise  could  never  exist,  except  in 
cities  and  boroughs,  where  a  custom  to  devise  prevailed,  and  in  those  cases 
the  customary  writ  of  ex  ffravi  quereld  would  have  been  the  proper  remedy  for 
an  injury  of  the  nature  now  complained  of.     (See  Fitz.  N.  B.  459.)     It  is 
dear,  however,  that  the  writ  of  intrusion  will  lie  where  the  demandant  claims  as 
I  remainder-man;  for  the  authority  of  Htzh.  N.  B.  470,  ia  express,  that  not 
snly  he  in  remainder  shall  have  it,  but  the  assignee  of  the  remainder  also. 
^fow  this  remainder  must  have  been  created  either  by  a  deed  of  gift,  or  by 
ievise;  and  an  intrusion  after  the  death  of  tenant  for  life  is  equally  mischievous 
to  him  entitled  to  the  remainder,  whether  it  ia  created  by  the  one  mode  or  the 
rther :  even  admitting,  therefore,  that  the  writ  in  the  register  does  not  apply 
» the  case,  we  cannot  see  any  impropriety  in  holding  the  case  to  £b11  within  the 
>n>v]sion  made  by  the  statute  of  Westminster  2,  c.  24,  that  when  a  writ  is 
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granted  in  one  case,  and  a  thing  happens  in  consimili  casik,  and  needing  t 
similar  remedy,  a  writ  should  he  made  accordingly.  And  the  case  of  Ead- 
man  v.  Baker  (a)  must  he  considered  as  a  precedent,  the  writ  being  drawn 
precisely  in  the  same  form  with  the  present ;  for  although  the  objectioa  was 
never  taken,  yet  it  was  apparent  on  the  face  of  the  count,  and  no  one  on  the 
part  of  the  tenant  thought  proper  to  take  it.  As  to  the  objection  on  the 
Statute  of  Limitations,  we  are  of  opinion  that  the  writ  of  intrusion  falls  within 
the  statute  32  of  Hen.  8,  c.  2,  and  not  within  the  statute  21  Jac.  1,  c.  16. 
The  second  section  of  the  former  statute  enumerates  writs  of  entry  upon  dis- 
seisins done  to  any  of  his  ancestors  or  predecessors,  or  any  other  action  po6> 
sessory  upon  the  possession  of  any  of  his  ancestors  or  predecessors,  under 
which  latter  class  of  actions  the  writ  of  intrusion  clearly  £b11s.  The  statote  of 
Jac.  1,  on  the  other  hand,  does  not  apply  to  cases  where  the  party  is  lednoed 
to  the  necessity  of  bringing  his  real  possessory  action,  but  to  cases  where  he 
has  the  right  to  make  an  actual  entry  without  action  brought,  directing  ill 
such  entries  to  be  made  within  twenty  years  next  after  the  right  to  enter  his 
first  accrued ;  and  it  is  observable  that  as  to  writs  of  formedon,  the  limitatioa 
of  fifty  years,  which  had  been  fixed  by  the  same  statute  of  Hen.  8,  is  reduced 
to  twenty  years  by  an  express  enactment  to  that  effect  in  the  statute  of  21 
Jac.  1,  the  statute  being  altogether  silent  as  to  writs  of  mtrusion,  or  any  other 
possessory  actions.  Notwithstanding,  therefore,  the  objections  above  tden 
against  the  count  of  the  demandant,  we  think  it  good  in  law,  and  that  judg- 
ment must  be  given  in  his  favour  upon  the  demurrer  to  the  last  plea. 

Judgment  for  demandant  on  the  last  ]det. 
(a)  1  Taunt.  174. 


Apru  19.  Morrison  and  another  r.  Harmer  and  another. 

In  «B  acdmi  for  /^ASE  against  the  proprietors  of  the  Weekly  Dispatch  newspaper,  for  a  Kbd 
plaintifii  in  o^  the  plainti^,  in  their  business  as  manufacturers  and  sellers  of  certain 

their  busineaa  good,  wholesome,  and  lawful  medicines,  called  Morrison's  Universal  VegetakU 
dicine,  aaied  Pills,  and  for  publishing  that  the  said  medicines  were  noxious,  ddete- 
^tlCbTmib.  ^ous,  and  unwholesome ;  and  for  causing  it  to  be  believed  that  the  pbintifi 
nahinff  that  the  were  in  bad  and  insolvent  circumstances.  The  defendants  pleaded  a  justiii- 
cniihed°the  ^  cation,  as  to  the  following  part  of  the  libel :  "  We  may  safely  claim  the  meril 
•el^atyled  Ajf-  of  having  crushed  the  self-styled  hygeist  system  of  wholesale  poisoning, 
wbolMAle  poi-  since  we  commenced  exposing  the  homicidal  tricks  of  these  impudent  and 
tSi^'^'erS?  f  *S°°"^*  scamps,  who  had  the  audacity  to  pretend  to  cure  all  diseases  with 
the  acampa  and  one  kind  of  pills,  which  pills  were  composed  of  nothing  more  or  leas  than 
bcraoonrrteted  Q*"^^^  ^^^  «^*-  Sevend  of  the  rot-gut  rascab  have  been  convicted  cf 
of  manilauah- 

ter;  the  dtfcndanta  pleaded,  aa  a  juatification,  that  the  pilla  weie  compoa«d  of  aloes  aod 
gamboge  of  a  dangeroua  aod  poiionoaa  najture,  and  that  by  impudcot  adTertiaeoieDta, 
Die  platotiffa  had  pretended  that  the  pilla  would  cure  all  diacaaea  if  taken  in  auffieient  quan. 
tiiiea ;  and  that  two  of  the  hygeiata  had  been  convicted  of  manalaughter  for  administering  the 
pilla  i^Held^  that  the  plea  waa  aufficient,  althoush  it  did  not  particularly  justify  the  uae  of  the 


worda,  aeampa  and  raacals ;  alao,  that  it  wea  no  objection  that  one  of  the  paiienta  who  had  died 
had  taken  a  leaa  quantity  of  pilla  than  the  hygeist  had  ordered ;  and  that  it  waa  not  neoeasaTy 
for  the  deftodants  to  shew  that  they  had  entirely  crushed  the  system. 
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manslangbter,  and  fined  and  imprisoned  for  killing  people  with  enormous  C<»*«-  /**«»»• 
doses  of  their  universal  boluses;" — that  long  before,  and  at  the  time  of  the  Moeriboit 
composing  and  publishing  the  said  alleged  libel,  in  the  introductory  part  of  ^* 

this  plea  mentioned,  the  plaintiff  manufactured,  compounded,  and  sold  pills, 
by  them  denominated  Morrison*^  Universal  Vegetable  Medicines,  at  the  said 
building  and  place,  called  by  them  the  British  College  of  Health,  and  also 
during  that  time  styled  and  denominated  themselves  and  others,  who  vended 
and  administered  the  said  pills,  by  the  name  and  denomination  of  hygeists ; 
that  the  plaintiffs  during  all  the  time  aforesaid,  and  whilst  they  so  manufac* 
tured  and  sold  the  said  pills  as  aforesaid,  were  persons  wholly  ignorant  and 
unskilled  in  the  preparation  and  compounding  of  medicines,  and  utterly  unfit 
to  prescribe  or  administer  medicines  of  any  kind ;  that  the  said  pills  so  manu- 
fectured  and  sold  by  the  plaintifils  were  composed  of  certain  medicinal  sub- 
stances called  gamboge  and  aloes,  both  of  which  said  substances  were  well 
known  to  chemists  and  medical  men,  and  were  in  common  and  ordinary  use ; 
and  one  of  which,  that  is  to  say,  gunboge,  when  unskilfully  compounded, 
was  of  a  highly  dangerous  and  poisonous  nature ;  that  the  plaintiffs,  in  order 
to  deceive  and  delude  ignorant  and  credulous  persons,  without  any  sanction  or 
authority  whatsoever,  appropriated  to  themselves  and  used  the  name  and  title 
of  hygeists,  as  denoting  themselves  to  be  persons  skilled  in  promoting  and 
preserving  health,  whilst,  in  truth  and  in  fiEu;t,  they,  the  plauitifis,  were  wholly 
unacquainted  with  medical  knowledge  of  any  kind,  and  utterly  ignorant  and 
unskilled  upon  the  subject ;  and  in  like  manner,  to  deceive  and  delude,  deno- 
minated and  called  the  said  building  or  place,  where  they  so  manufactured 
and  sold  the  said  pills,  *'  The  British  College  of  Health,"  that  during  all  the 
time  aforesaid,  the  plaintiffs  published  and  dispersed  divers  false,  wicked, 
fraudulent,  and  impudent  advertisements  and  handbills ;  and  therein  falsely, 
audaciously,  and  wickedly  stated,  asserted,  and  pretended,  that  the  said  piUs 
so  manufactured  by  them,  as  aforesaid,  cured  all  diseases  of  every  kind ;  and 
therein  also  audaciously  and  wickedly  suggested  and  recommended,  that  per- 
sons affected  with  diseases  should  take  great  and  enormous  doses  and  quan- 
tities thereof,  and  thereby,  by  such  false  and  fraudulent  tricks  and  devices, 
contrived  and  endeavoured  to  procure  and  effect  the  sale  of  the  said  pills,  and 
to  induce  ignorant  and  credulous  persons  to  purchase  the  same ;  that  one  of  ^ 
the  said  advertisements  and  handbills,  so  published  and  dispersed  by  the 
plaintiffs,  contained,  amongst  other  things,  the  fraudulent,  impudent,  ^se, 
and  delusive  matters  following,  of  and  concerning  the  said  pills,  and  the  said 
plaintiffs,  and  the  said  trade  and  business  carried  on  by  them  as  aforesaid ; 
that  is  to  say,  "  Health  secured  by  Morrison's  pills,  the  vegetable  universal 
medicine  of  the  British  College  of  Health,  which  has  obtained  the  approbation 
and  recommendation  of  some  thousands,  in  curing  consumption,  cholera 
morbus,  inflammations,  bilious,  and  all  liver-diseases,  gout,  rheumatism,  lum- 
bago, tic-doloreux,  king's  evil,  and  all  cutaneous  eruptions.  Nos.  1  and  2 
are  both  aperient  and  purgative,  and  may  be  used  indiscriminately ;  but  expe- 
rience has  proved  that  No.  2  is  the  most  efficacious  in  subduing  many  dis- 
eases. These  diseases  are  fevers  of  all  kinds,  inflammations,  asthma,  small- 
pox, measles,  hooping-cough,  gout,  cholic,  in  fine,  all  violent  diseases  or  pain; 
and  when  the  violence  is  over,  Nos.  1  and  2  should  be  taken  alternately  till 
well,  some  days  in  small,  and  some  days  in  large  doses.  It  is  keeping  up 
the  evacuations  that  effectually  cures ;  every  bleeding  is  pernicious,  and  a 

VOL.  111.  K 


iiARjaKA. 


110  TERM  REPORTS  in  thb  COMMON  PLEAS. 

Com.  Pfeat.  step  towards  premature  infirmitiea  and  Uie  gra;ve.  Yon  caaoot  go  wirmg 
MoEiixsoK  ^^  them,  by  taking  them  at  any  time,  day  or  night,  or  in  any  number,  so 
innocent  is  their  operation ;  bat  experience  may  point  out  the  foUowing  mks, 
so  as  to  render  them  more  easy  and  serviceable;  as  an  aperient  and  to  prevent 
costiveness,  the  dose  is  from  two  to  five  pills  at  night  or  morning ;  or  any 
time,  night  or  day.  Should  you  fieel  any  uneasiness  after  two  or  three  days' 
use,  it  is  a  sign  your  stomach  and  bowels  are  foul,  and  some  large  brisk  doses 
should  be  taken  so  as  to  get  rid  of  the  offending  humour,  and  perserere  in 
that  way  as  a  brisk  purgative ;  in  either  acute  or  chronic  diseases  the  dose  is 
from  eight  or  ten  pills  to  twenty  or  more,  and,  in  urgent  cases,  should  be  re- 
peated twice  a  day :  night  or  morning  is  the  most  convenient  when  pui8inD«: 
a  course,  otherwise,  the  best  rule  is  to  take  them  when  one  feds  ucknes. 
fever,  or  ague  coming  on ;  they  afterwards  require  no  attention  or  alteratiaD 
as  to  diet,  drink,  exercise,  or  cold ;  the  only  thing  is  to  continue  them  ti 
well.  During  a  course,  if  a  patient  feels  any  day  not  quite  so  wdl,  let  bio 
reflect  that  he  only  wants  more  evacuations,  and  another  dose  wiU  relieve 
him."  The  plea  tiien  averred,  that  one  Richard  Richardson,  being  sick,  iv 
persuaded  and  induced  by  one  Joseph  Webb,  he  being  one  of  the  said  &df- 
atyled  persons  called  hygeists,  to  take,  and  did  take,  large  quantities  of  the 
said  pills,  as  suggested  and  recommended  in  the  said  advertiaements,  as  afore- 
said; and  by  reason  and  in  consequence  thereof,  afterwards  died;  and  that 
afterwards,  at  the  York  assizes,  the  said  Joseph  Webb  was  indicted  and  cos- 
yicted  of  manslaughter,  for  killing  and  slaying  the  said  R.  Richardsos,  by  » 
administering,  and  persuading,  and  inducing  him,  to  take  the  said  pills,  aixi 
was  sentenced  to  be  imprisoned.  Then  followed  a  similar  averment  of  tbe 
conviction  and  imprisonment  of  one  Robert  Salmon,  another  of  the  hygeists. 
for  the  manslaughter  of  one  Mackenzie,  by  persuading  and  indudng  him  to 
take  the  pills.  By  another  plea,  the  defendants  justified  the  charge  of  b- 
solvency,  which  was  made  in  the  alleged  libel ;  issue  was  joined  on  both 
pleas. 

At  the  trial,  before  JhuUd,  C.  J.,  it  was  in  evidence  that  the  defendants,  tbc 
proprietors  of  the  Weekly  Dispatch  newspaper,  had  published  a  series  d 
attacks  upon  the  hygeian  system ;  and,  by  the  Stan^  Office  retains,  it  ap- 
peared that  at  about  the  period  when  the  libel  was  published,  the  quantity  of  I 
pills  sold  had  considerably  diminished.  The  defendants  proved  that  the  y^ 
were  composed  of  gamboge  and  aloes,  and  that  a  large  quantity  of  them  code 
not  be  tsJten  without  endangering  the  patient's  life.  The  trials  and  con- 
victions  of  Webb  and  Salmon  for  the  offence  of  manslaughter,  as  stated  in  tbf 
plea,  were  also  proved ;  but  the  widow  of  Mackenzie  said,  that  after  ber 
husband  had  been  taking  many  pills,  Salmon  ordered  him  to  take  thirty-five 
more,  shortly  before  he  died,  but  that  only  twenty-five  were  administered!. 
The  medical  witnesses  were  of  opinion  that  his  death  would  have  been  acce- 
lerated if  he  had  taken  the  larger  quantity. 

The  plaintiffs  called  many  witnesses,  who  stated  that  they  had  taken  im- 
mense quantities  of  the  pills,  in  larger  doses  than  those  described  by  the  ^ 
fendants'  witnesses  as  being  sufficient  to  cause  death ;  without  ezperieocta^ 
any  but  the  most  favourable  results. 

The  jury  found  a  verdict  for  the  defendants  on  the  first  issue,  and  ibr  tbe 
^aintiffs,  with  100/.  damages,  on  the  bsue  as  to  the  insolvency. 
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Kelfy  moved  for  a  rule  nisi,  for  a  new  trud  vpon  the  first  isfine*  or  why 
jndgment  should  not  he  etitered  for  the  plaintiff,  turn  obstante  veredicto^ — 
[Tindal,  C.  J.  Here  there  are  two  issnes,  one  of  which  has  been  found  for 
the  defendants.  Can  you  move  for  a  new  trial  upon  one  issue  only  ?  I  once 
looked  for  an  authority  upon  that  point,  but  could  find  none.] — Cases  have 
been  sent  down  for  a  new  trial  upon  one  only  of  several  issues ;  if  the  court 
granted  a  new  trial  upon  both  issues,  the  plaintiffs  would  nm  the  risk  of  losing 
thdr  verdict  upon  the  issue  found  in  their  favour.  The  grounds  for  the  appli- 
cation for  a  new  trial  are  these : — ^The  libel  alleges  that  the  defendants  had 
crushed  the  self-styled  hygdst  system,  and  the  plte  justifies  that  part  of  it ; 
but  no  proo^  was  offered  at  the  trial  to  shew  that  the  system  had  been  crushed. 
It  was,  indeed,  assumed  that  there  had  been  some  previous  attacks  upon 
the  plaintiffs  in  former  publications ;  but  to  Support  that  particular  portion  of 
the  plea  the  defendants  were  bound  to  shew  that  they  had  crushed  the  system 
altogether. — [T^ndal,  C  J.  There  was  evidence,  that  from  some  cause,  the 
sale  of  the  article  had  greatly  fallen  off.  Does  the  allegation  in  the  plea  mean 
more  than  that  they  had  done  their  utmost  to  crush  the  system  ?] — ^Another  ob- 
jection is,  that  the  part  of  the  plea  was  not  proved  which  alleged  the  manslaughter 
of  Matkenne.  There  was  no  proof  that  the  medicine  was  taken  by  Mackenzie 
in  the  manner  suggested  by  the  advertisements ;  but,  on  the  contrary,  the 
witness  proved  that  the  deceased  had  taken  less  than  the  number  of  pills 
ordered  by  Salmon.  The  plaintiffs  are  entitled  to  judgment  non  obstante  vere- 
dicto, betause  the  defendants  do  not  justify  the  truth  of  the  whole  libel. 
The  libel  describes  the  plaintiffs  as  being  scamps  and  rascals,  wMch  are  cleai'ly 
libellous  epithets ;  but  the  justification  contains  no  answer  to  that  part  of  it. 
It  may  be  taken  as  a  fact  that  the  defendants  proved  the  whole  of  the  justifi- 
cation which  they  pleaded,  but,  nevertheless,  the  plea  does  not  contain  an 
answer  to  this  substantive  portion  of  the  declaration. 

TiNDAL,  C.  J. — ^No  ground  has  been  laid  sufficient  to  induce  the  court  to 
send  this  case  down  for  a  new  trial.  Two  objections  have  been  made ;  first, 
that  there  was  no  proof  of  the  allegation  that  the  defendants  had  crushed  the 
self-styled  hygeist  system  of  wholesale  poisoning ;  and,  secondly,  that  the 
allegation  in  the  plea  as  to  Maekengie'^  death,  was  not  only  unsupported  by  the 
evidence,  but  was  altogether  at  variance  with  it.  But,  it  seems  to  me,  upon 
a  fair  construction  of  the  allegation,  that  there  was  enough  proved  to  enable 
the  jury  to  come  to  a  conclusion,  and  therefore  we  ought  not  to  disburb  the 
verdict.  As  to  the  first  objection,  it  was  admitted  ni  the  trial,  that  the  defen- 
dants had  attacked  the  plaintiffs  in  former  publications.  Th6  meaning  of  the 
statement  in  the  allegation  was,  that  the  defendants  had  done  their  best  to 
crush  the  system,  not  that  they  had  entirely  destroyed  it.  The  seeond  objec- 
tion relates  to  the  taking  of  the  pills  by  Mackenzie,  It  is  alleged,  that  he  was 
persuaded  to  take  large  quantities,  as  suggested  and  recommended  in  the 
advertisements.  The  advertisements  were  in  evidence,  and  the  mode  of  taking 
the  pills  there  pointed  out,  was  to  take  care  to  take  enough ;  perseverance  in 
the  use  of  the  medicine  is  the  general  strain  of  the  document.  It  appears 
that  Mackenzie  had  taken  a  large  quantity  of  the  pills,  and  upon  being  after- 
wards directed  by  Salmon  to  take  thirty-five,  he  took  a  smaller  number. 
But  the  medical  witnesses  proved  that  if  the  patient  had  taken  more,  he  would 
probably  have  died  sooner.  This  was  evidence  for  the  jury,  and  if  they  thought 
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Com.  Pkat.    that  the  non-compliance  with  Sa2tnon*s  directiona  did  not  haflten  the  death  of 
jVioRRTdOK     ^^  deceased,  they  were  justified  in  finding  a  verdict  for  the  defendants.   We 

will  look  into  the  pleadings  before  we  decide  upon  the  other  part  of  tk 

motion. 

BosANQUBT,  J. — I  am  of  the  same  opinion.  It  is  said  that  the  defendants 
were  bomid  to  prove  that  they  had  crushed  the  system.  The  meaning  of  the 
statement  was,  that  they  had  made  strong  attacks  upon  it.  and  it  was  for  tk 
jury  to  say,  whether  the  diminution  in  the  sale  of  the  article  was  not  to  be 
partly  attributed  to  those  attacks.  As  to  the  other  point,  the  advertisemeats 
recommend  that  large  quantities  of  the  pills  should  be  taken,  and  it  appears 
that  the  patient  who  died  took  them  in  large  quantities ;  whether  be  took 
thirty-five  or  twenty-five  was  immaterial,  except  that  according  to  the  opinios 
of  the  witnesses,  he  would  have  died  the  sooner. 

CoLTMAN,  J.,  concurred. 

Rule  for  a  new  trial  refosed. 

Cur.  ado.  vidt. 

TiNDAL,  C.  J. — ^We  have  considered  the  objection  raised  on  the  part  of  the 
plaintifis  against  the  form  of  the  defendants'  first  plea  of  justification,  and  ve 
are  of  opinion,  that  there  is  no  g^und  for  the  motion  which  has  been  made  iat 
judgment  for  the  plaintifiTs,  non  obstante  veredicto  on  that  plea.  The  objectioa 
which  has  been  taken  is  this,  that  the  first  plea  which  proposes  to  justify  the 
truth  of  so  much  of  the  libel  as  is  set  out  in  its  commencement,  contains  no 
answer  to  part,  and  that,  as  it  is  contended,  a  material  part  of  the  libel  so 
set  out;  inasmuch  as  the  libel,  as  set  out  in  the  plea,  applies  to  the  plainti&,the 
ppprobrious  and  scurrilous  terms  of  scamps  and  rascals,  for  the  application  d 
which  terms  the  plea  does  not  offier  any  excuse  or  justification.  Now,  it  mast 
be  admitted,  that  if  these  terms  of  invective  and  reproach  contain  any  groond 
of  charge  or  imputation  against  the  plaintififis,  substantially  distinct  in  it« 
nature  or  character  from  that  which  forms  the  main  charge  or  gist  of  the  libd. 
and  the  truth  of  which  has  been  justified  by  the  plea,  the  consequence  above 
contended  for  on  the  part  of  the  plaintiffs  would  justly  follow,  for  the  pka 
upon  that  supposition  would  not  contain  an  answer  to  so  much  of  the  dedaia- 
tion  as  by  the  commencement  of  the  plea  it  expressly  undertakes  to  jostifr. 
The  main  charge  against  the  plaintifiis  in  the  libel  is,  that  they  were  the  com- 
pounders and  sellers  of  pills  of  a  poisonous  and  deleterious  nature,  and  the 
noain  and  principal  allegation  in  the  plea  of  justification  is,  that  the  pills  sold 
by  the  plaintifis,  when  administered  and  taken  in  the  doses  and  quantities 
suggested  and  recommended  by  them,  were  of  a  highly  dangerous,  deadly,  and 
poisonous  nature,  and  in  the  highest  degree  injurious  to  the  stomachs  aini 
bowels  of  persons  using  and  taking  the  same.  The  question  therefore  is, 
whether  the  terms  of  abuse,  which  have  been  above  referred  to,  carry  the  matter 
any  further  than  this,  the  main  charge.  The  words  themselves  in  thar  yvH^aT 
use  convey  no  other  meaning  than  that  of  general  reproach  and  invective,  and 
we  can  only  discover  whether  they  have  any  particular  meaning  in  this  Ubd- 
by  referring  to  the  context  of  the  libel,  and  to  the  allegations  on  the  record. 
As  to  the  word  "  scamp,"  the  plaintiffs  themselves  have  given  the  meaning 
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to  it,  for  they  allege  in  their  dedandon,  that  it  is  intended  to  be  implied  to  Com.  PkmM. 
tbem  m  the  way  of  their  aforesaid  trade,  business,  and  occupation,  that  is  as  MoaBiaox 
vendors  of  the  piDs,  the  wmHng  and  selling  of  which  by  the  plaintifb  is  the  *- 

main  impatation  against  them ;  and  the  word  rascals  is  associated  with  an 
q)ithet  or  adjunct,  which  appears  to  confine  its  general  abusive  quality  to  a 
description  and  designation  of  the  persona  who  have  been  occupied  in  admi- 
nistering the  piUs  spoken  of  in  the  libel,  of  whom  two  have  been  convicted  of 
manslaughter.  We  cannot,  therefore,  understand  these  words,  however  of- 
fensive, as  containing  any  charge  difierent  and  distinct  from  that  of  which 
the  truth  has  been  justified  in  the  first  plea ;  and  we  are  not  aware  of  any 
authority  by  which  it  is  determined  that  the  justification  of  the  truth  of  the 
substantial  imputation  contuned  in  a  libel  is  not  sufficient,  unless  it  extends 
also  to  every  epithet  or  term  of  general  abuse,  which  may  be  found  in  the 
description  or  statement  of  such  imputation.  We  think,  therefore,  the  rule 
which  has  been  applied  for  to  permit  the  plaintifis  to  enter  up  judgment  mom 
obitante  veredicto,  must  be  refused. 

Rule  refused. 


ToLsoN,  demandant,  v.  Watson,  tenant. 


Mays. 


'pmS  was  a  writ  of  formedam,  issued  on  the  30th  of  May,  1835,  and  an  ^„*^' 

appearance  was  entered  upon  the  31st  of  October.    On  the  28th  of  April,  manded  a  view 

1836,  the  demandant  counted,  and  on  the  4th  of  May  the  tenant  demanded  ||ft^j7^^^ 

an  imparlance  to  the  first  four  days  of  7Vtjii(y  Term,  which  commenced  on  the  imparUnce, 

22d  of  May.     On  the  25th  oiMay,  the  tenant  took  out  a  summons  for  further  iutd  SST.^! 

time  to  plead,  and  a  fortnight's  time  was  obtained,  but  that  being  deemed  of gramdcape. 

insufficient  by  the  tenant,  on  the  26th  of  May  he  demanded  a  view.     On  the  wan  irregular, 

7th  of  Jtme,  the   demandant  treated  the  demand  of  view  as  a  nullity,  and  ^  ^**y  ^« 

demandant 
issaed  a  writ  of  petit  cape  ;  whereupon  a  rule  msi  was  obtained  to  set  aside  the  might  to  have 

writ  of  petit  cape,  and  to  have  the  view  demanded.  SeSSor 


DunaU 


Wilde,  Seijt.,  and  Mamnimg,  shewed  cause  against  the  rule,  and  Steven, 
Seijt.,  and  Peacock  were  heard  in  support  of  it.  The  arguments  sufficiently 
appear  in  the  judgment  of  the  court. 

Cur.  adv.  vult. 

TiNDAL,  C.  J. — The  question  which  has  been  argued  before  us,  arises  upon  a 
rule  obtained  by  the  tenant,  caDing  upon  the  demandant  to  shew  cause  why  a 
nrrit  of  petit  ctpe,  issued  by  him,  should  not  be  set  aside  for  irregularity,  and 
why  the  defendant  should  not  have  the  view ;  and  the  irregularity  complained 
)f  is,  that  the  writ  was  issued  at  a  time  when  the  tenant  was  in  court,  and 
iiad  demanded  a  view.  The  demandant,  on  the  other  hand,  contends,  that  the 
:enant  was  in  no  condition  to  demand  a  view ;  first,  because  the  view  is  not 
lemandable  after  a  general  imparlance ;  secondly,  because  the  view  was  de- 
nanded  before  the  day  of  appearance  given  by  the  imparlance,  and  conse- 
)aently  at  a  time  when  the  tenant  was  not  in  court.  As  to  the  second  ground  of 
objection,  upon  reference  to  the  dates  of  the  proceedings,  it  appears  to  be 
iofounded ;  for  the  imparlance  was  granted  on  the  4th  of  May^  to  Trinity 
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Cinn,  Pleat, 


TOLSOW 

V. 

Wat  SON. 


Term,  which  began  on  the  22d  of  Mag^  so  that  the  quario  diepoH  would  be 
the  25th,  or  as  the  Ist  day  of  the  termfell  on  &Simday,  sappoang  that  day  to 
be  left  out,  the  quarto  die  post  must  at  latest  have  been  the  26th,  on  ivhidi 
day  the  view  was  demanded.  The  only  objection,  therefore,  which  remains 
to  the  regularity  of  the  view  is,  that  it  was  demanded  after  a  general  impar- 
lance ;  and  we  must  confess  that  we  should  have  fdt  ourselves  involved  ia 
considerable  difficulty,  if  we  were  called  upon  in  the  instance  of  probably  the 
last  writ  of  formedon,  which  will  be  brought  before  us,  to  decide  a  point  ia 
practice,  which  seems  to  have  been  vexata  qiuestio  for  near  300  years ;  as  it 
appears  by  Dyer,  fo.  210,  b.,  that  when  this  very  point  was  moved,  the  oonit 
thought  one  way  and  the  prothonotaries  the  other,  and  certainly  the  subsequent 
authorities  are  rather  in  favour  of  the  opinion  of  the  latter.  We  feel  oursdva. 
however,  relieved  from  this  difficulty  by  the  objection  taken  by  the  tenant, 
namely,  that  admittmg  the  demand  of  view  cannot  be  supported,  yet  ^ 
demandant  is  irregular  in  suing  out  the  petit  cflfpe,  a  writ  which  can  only  be 
awarded  where  a  default  has  been  committed  by  the  tenant,  as  is  manifest  from 
the  authorities  in  Booth,  tit.  Default  after  Appearance ;  whereas  here  there  has 
been  no  default ;  and  upon  reference  to  the  authorities  cited  on  the  part  of 
the  tenant,  we  are  of  opinion,  that  if  the  demand  of  view  is  objected  to  upon  any 
ground  arising  on  matter  of  fieu^,  the  demandant  should  have  put  in  a  oounter 
plea ;  or,  if  upon  any  matter  of  law,  he  should  have  demurred,  and  that  the 
judgment  given  on  a  demurrer  would  not  have  been  peremptory,  but  an 
award  of  the  reapondeas  ouster  only.  The  authorities  to  which  we  refer  are 
the  Year  Book,  39  Ed.  3,  p.  38. ;  7  Jenhu's  Cent,  case  82 ;  Bra.  Abr.  tiL 
Peremptorie,  pi.  76,  and  Bro,  Abr.  tit.  Aide,  pi.  118.  On  the  ground,  there* 
fore,  that  the  demandant  has  treated  this  demand  of  view  as  a  nullity,  and  has 
sued  out  a  writ  of  petit  cape,  where  he  ought  to  have  counterideaded  or 
demurred,  we  think  his  proceeding  irregular,  and  that  so  much  of  the  mk  as 
calls  upon  us  to  set  aside  the  writ  of  petit  cape  for  irregularity,  must  be  made 
absolute. 

Rule  absolute. 


Lucas  v.  Godwin. 


A  SSUMPSIT  for  work,    labour,  and  materials, 
issue  thereon. 
At  the  trial  before  Coitman,  J.,  at  the  last  Huntingdon  assizes,  the  following 
were  proved  to  be  the  facts  of  the  case.     The  plaintiff  was  a  builder,  and  the 
defendant  a  farmer. 
Early  in  the  summer  of  1836,  the  defendant  informed  the  plaintiff'  that  his 


Afay  4. 

1.  Where  a 
contract  itipu- 
]ated  thiit  the 
plaintiff  thould 
oe  paid  for 
building  six 
cottages,  '*  on 
the  Ist  Janu- 
ary 1837,  oa 
condition  of 

the  work  being  done  in  a  proper  and  workman-like  manner,  and  to  be  completed  by  the 
lOih  of  October.**  Held,  that  after  the  work  wai  done,  and  the  day  of  payment  had  expired, 
the  plaintiff  was  entitled  to  recover  in  htdebUatw  tutumptit,  without  declaring  spedalhr. 

2.  Where  the  defendant  was  charged  with  a  fraudulent  detipi  to  induce  the  plaintiff'  to 
build  some  huuses  upon  the  credit  of  his  son,  evidence  was  given  that  the  defendant  had 
represented  that  he  and  his  son  were  entitled  to  receive  some  money  from  Anteriea^  and  that 
the  Stamford  Mercury  contsined  an  advertisement,  which  required  them  to  go  to  a  certain 
place  to  receive  the  legacy.  Held^  that  a  copy  of  the  Stamford  Mercury  of  a  date  which  oor- 
responded  with  the  time  when  the  representations  were  made,  and  which  contained  such  an  ad- 
vertisement, was  receivable  in  evidence. 

3.  Where  a  defendant  was  charged  with  having  been  a  party  to  a  fraud  in  noaking  a  contract 
in  June^  evidence  of  his  conduct  between  thst  time  and  January^  when  the  money  was  to 
be  paid,  and  when  his  participation  in  the  fraud  was  first  discovered,  was  held  to  be  -->-•- 
sibf 


Plea,  non-assumpsit  and 


r 
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son,  TkmoB  Godwin,  who  waa  a  carpenter  and  wheelwright,  had  been  left  a     Com.  Plau, 
legacy;  and  opon  application  being  made  to  the  plaintiff  by  Thomas  Godwin,        Lucas 
to  build  some  cottages,  the  following  articles  were  entered  into  between  ^' 

them : — 

"  Memorandum  of  an  agreement,  made  this  2dth  of  June,  1836,  between 
Mr.  Cr.  Lucas,  builder,  on  the  one  part,  and  Mr.  Thomas  Godwin,  of  Fawcet, 
in  the  coonty  of  Huntingdon,  on  the  other ;  that  is  to  say,  the  said  Cr.  Lucas, 
agrees  to  do  all  the  bricklayers,  plasterers,  and  slaters  work,  (exclusive  ci 
slating  laths,)  and  brick  floors,  in  six  cottages  aboat  to  be  erected  in  Fawcet 
aforesaid,  of  the  depth  of  twenty  feet  four  inches  each  cottage,  breadth  thir* 
teen  feet  outside  measiure,  for  the  sum  of  216/.,  ezdusiye  of  stone  foundations,. 
the  one-half  of  which,  at  the  prime  cost  of  the  stone,  is  to  be  paid  for  by  the 
aforeraid  Mr.  T.  Godwin.  Mr.  T.  Godwin  also  hereby  agrees,  on  his  part,  to 
pay  unto  the  aforesaid  G.  Lucas,  the  above  sum  of  216/.,  on  the  1st  Jomuiry, 
iS37i  on  condition  of  the  work  being  done  in  a  proper  and  workman-like 
manner,  together  with  the  amount  of  one-half  of  the  foundations  as  before 
mentioned,  and  to  be  completed  by  the  10th  of  October,  1836." 

Whilst  the  houses  were  building,  the  defendant  frequently  viewed  the  work» 
uid  gave  trifling  orders  to  the  workmen ;  and  expressed  his  approbation  of  it 
titer  it  was  completed.  About  the  latter  end  of  September,  1836,  the  defendant 
asked  various  persons  whether  they  had  seen  an  advertisement  in  the  Stamford 
Mercury,  respecting  some  property  in  America  which  had  been  left  to  him  and 
his  son.  A  newspaper  was  produced  by  one  witness,  who  read  over  an  adver* 
tisement,  purporting  to  be  inserted  by  one  Buds,  and  the  defendant  said  that  he 
should  go  to  Spalding  to  receive  the  money  therein  mentioned,  and  borrowed 
a  horse  of  another  witness  for  that  purpose.  He  returned  to  his  house  the  foU 
lowing  day,  and  said  that  he  and  his  son  had  received  the  money,  and  deposited 
it  in  the  Spalding  Bank.  Some  extra  work  was  done  in  the  cottages,  and  they 
were  completed  on  the  15th  of  October;  and  in  the  middle  of  December 
Thomas  Godwin  was  committed  to  prison  on  a  charge  of  felony.  The  plaintiflT, 
upon  making  inquiries  then  ascertained  that  the  statement  about  the  legacy, 
and  the  ^mmcan property,  was  a  mere  fabrication;  and  he  discovered  that  the 
land  on  which  the  cottages  were  built  belonged  to  the  defendant.  The  defen- 
dant was  proved  to  have  admitted  that  the  money  was  never  received  at 
Spalding,  and  that  his  son  was  his  agent,  and  in  January  the  plaintiff  treated 
him  as  principal  in  the  contract.  To  shew  that  the  defendant  had  been  a 
party  in  a  fraudulent  attempt  to  g^et  credit  given  to  his  son,  the  plaintiff 
offered  in  evidence  the  Stamford  Mercury  newspaper,  dated  the  23d  Sep» 
tember,  which  contained  the  following  advertisement : — 

"  Mr.  Thomas  Godwin's  estate. — ^The  administrator  of  the  estate  and  effects 
of  Thomas  Godwin,  formerly  of  Crowlands,  Lincolnshire,  mariner,  on  board 
his  majesty's  fleet,  and  late  of  Philadelphia,  America,  who  died  on  the  5th  of 
JvJy,  1836,  hereby  gives  notice  that  he  is  about  to  pay  over  the  sum  of  400/. 
to  Samuel  Godwin,  late  of  Crowlands,  in  the  county  of  Lincoln,  yeoman,  and 
his  son,  Thomas  Godwin,  formerly  apprentice  at  Rippingale,  in  the  said  county, 
wheelwright,  who  are  entitled  to  100  acres  of  land,  together  with  the  house, 
ham,  and  other  buildings  thereon,  situate  at  Philadelphia,  America.  If  the 
above  claimants  will  meet  at  the  White  Hart,  Spalding,  on  the  27th  of 
September,  between  the  hours  of  eleven  and  two  o'clock,  they  will  be  entitled 
to  the  same,  by  inquiring  of  Mr.  W.  Buck,  administrator  to  the  deceased." 
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Com.  Pkoi.        It  WB8  objected,  tbat  this  newspaper  was  inadmissible  in  evidesoe,  bat  tk 
,   £^^        learned  judge  ovem^ed  the  objection.     It  was  also  objected  thst  the  pLuutif 
o*  must  be  nonsuited,  because  liie  contract  ought  to  have  been  dedired  upon 

specially ;  this  point  was  reserved,  and  the  following  questions  were  kft  to  tfae 
jury.  First,  whether  the  defendant  had  authorized  his  son  to  make  die  cod- 
tract ;  and,  secondly,  whether  the  plaintiff  knew  when  the  contract  was  ngud, 
that  the  son  was  agent  to  his  father.  The  jury  returned  a  verdict  fiar  tbe 
plaintiff,  and  found  that  the  defendant  authorized  the  son  to  contnct,  ind 
that  the  plaintiff  did  not  discover  that  the  defendant  was  a  prinapol  vntO 
Jamuary,  1837. 

Ketty  obtained  a  rule  msi  to  enter  a  nonsuit :  or  for  a  new  trial  on  the  graai 
of  the  reception  of  the  evidence ;  and  also  upon  affidavits,  upon  the  ground  (f 
surprise. 

Byles  and  Birch  shewed  cause.  First,  this  is  not  a  contract  u^m  a  condhkni, 
and  therefore  the  plaintiff  was  not  bound  to  dedare  specially,  lalWS. 
Sound.,  269  (a),  it  is  said,  "  The  general  counts  may  be  resorted  to  in  aliases 
where  the  contract  is  executed,  and  nothing  remains  to  be  done  but  the  pay- 
ment of  the  money."  And  in  Butt,  N.  P.  139.  "  For  though  an  nie^» 
assumpsit  will  not  lie  upon  a  Special  agreement  till  the  terms  of  it  are  per- 
formed ;  yet  when  that  is  done  it  raises  a  duty  for  which  a  general  tMiAitstu 
assumpsit  will  lie."  So  where  a  contract  was  made  to  build  a  house  acoordisf 
to  a  plan,  and  the  condition  was  broken,  but  the  defendant  neverthdess 
encouraged  the  plaintiff  to  proceed  with  the  work,  it  was  held  that  an  ^s^ 
for  work  and  labour  might  be  maintained.  Bum  v.  MiUer  (a).  It  is  tree 
that  here  the  work  was  to  be  done  by  the  10th  of  October,  and  the  monef  was 
not  to  be  paid  until  the  1st  of  January;  but  it  was  proved  that  extra  work  ins 
done,  and  the  defendant  did  not  shew  that  the  work  which  was  done  after  the 
10th  of  October,  was  part  of  the  contract  work.  But,  in  fact,  the  contract  does 
not  contain  any  condition  at  all ;  the  payment  of  the  money  was  made  to 
depend  upqn  the  execution  of  the  work  in  a  proper  manner,  but  that  is  ncft 
such  a  condition  as  to  require  a  special  declaration,  because  the  law  inidd 
imply  that  the  work  must  be  so  done ;  and  as  it  was  proved  that  the  defendut 
approved  of  the  work,  and  promised  to  pay  for  it,  then  there  was  a  wairer 
of  the  condition,  if  it  ever  existed,  as  in  Alexander  v.  Gardner  (6.)  Bat  if  tiiis 
objection  to  the  form  of  the  declaration  could  be  sustained,  then,  upon  the  &cts 
of  this  case,  the  plaintiff  would  be  entitled  to  recover,  without  relying  upon  the 
contract  at  all.  If  goods  are  found  in  the  possession  of  a  man,  he  i&pnMd 
facie  bound  to  pay  for  them ;  and  he  cannot  set  up  in  answer  a  firandnkat 
contract  to  which  he  was  a  party.  Thus  in  HiU  v.  Perrott  (c),  it  was  hdi 
that  an  action  would  lie  for  goods,  which  the  defendant  had  gotten  into 
his  possession,  and  which  he  had  by  fraud  procured  the  plaintiff  to  sell  to  an 
insolvent ;  and  in  Biddle  v.  Levy  (rf.),  that  where  goods  were  supplied  to 
a  minor,  upon  a  fraudulent  representation  of  his  father  that  he  was  abont  to 
relinquish  his  business  in  favour  of  his  son,  the  father  was  held  to  be  re^KB* 
sible  in  assumpsit  for  goods  sold  and  delivered.     As  to  the  admissicm  of  tbe 

(a)  4  Taunt.  746.  (c)  3  Taunt.  274. 

(A)  1  Bingr.  N.  C.  671.     1  Hodges,  147.        (rf)  1  Stark.  20. 
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newspaper  in  evidence,  it  waa  properly  admitted  upon  two  gronndB.    FirBt,  as     ^^-  P<m«. 
evidence,  of  the  fact  per  se,  that  a  newspaper  with  such  an  advertisement  had        Ijucas 
been  circulated  in  the  neighbourhood ;  and,  secondly,  upon  the  ground  that      ^^^' 
the  defendant  had  connected  himself  with  the  fedse  representations  there  made. 
He  was  proved  to  have  heard  it  read  by  a  witness,  in  his  own  house ;  and  to 
have  stated  afterwards,  that  in  consequence  of  the  information  contained  in 
the  advertisement,  he  had  been  to  SpaUUig  to  receive  the  money,  which  he  had 
deposited  in  the  bank. 

Kelly  and  Gunmng,  in  support  of  the  rule. — It  may  be  admitted  that  if  a 
contract  is  executed,  and  nothing  remains  to  be  done  but  the  payment  of  the 
money,  it  is  then  sufficient  to  declare  on  the  common  counts ;  but  here  there 
was  a  special  canditkin  in  the  contraet,  reqmring  that  the  work  should  be 
done  in  a  proper  and  workmanlike  manner  by  the  10th  of  October,  1836.  If 
the  plaintiff  relies  upon  a  dispensation  of  the  condition,  then  that  ought  to 
have  been  averred  m  the  declaration,  that  the  defendant  might  traverse  it. 
Then  was  the  newspaper  properly  received  in  evidence  ?  The  firaud  charged 
by  the  plaintiff  is>  that  the  defendant  and  his  son  caused  reports  to  be  spread, 
that  they  were  entitied  to  certain  property,  in  order  to  induce  the  plaintiff  to 
give  credit  to  the  son.  But  the  advertisement  was  inserted  in  September; 
and  the  contract  was  made  in  the  preceding  June,  In  a  criminal  case,  evi- 
dence shewing  a  conspiracy  in  September,  would  not  prove  a  conspiracy  in 
June,  \Tindal,  C.  J. — It  might  throw  light  on  the  previous  conduct  of  the 
parties.]  And  the  defendant  is  proved  to  have  spoken  of  an  advertisement, 
but  not  of  the  particular  advertisement  which  was  received  in  evidence ;  nor 
was  it  proved  that  he  referred  to  a  newspaper  which  was  published  on  the 
day  of  the  date  of  that  which  was  read  in  evidence.  The  defendant  is  said  to 
have  heard  an  advertisement  read  from  a  particular  newspaper ;  the  regular 
course  would  have  been,  to  produce  the  original  newspaper ;  or  if  its  non- 
production  could  be  satisfectorily  accounted  for,  then  an  examined  copy  might 
have  been  produced.  Before  the  38  Geo.  3,  c.  78,  it  was  necessary  in  an 
action  for  libel,  to  prove  the  publication  of  the  identical  newspaper  which  con- 
tained the  libel. 

TiNnAL,  C.  J. — I  see  no  reason  for  disturbing  this  verdict:  Three  objec- 
tions have  been  made :  the  first,  to  the  form  of  the  declaration  ;  the  second, 
because  of  the  reception  of  the  evidence ;  and  the  last,  upon  the  ground  of 
surprise.  Upon  referring  to  the  contract,  it  does  not  appear  to  me — ^inas- 
much as  the  work  was  perfected  and  the  day  of  payment  had  arrived  before 
the  action  was  brought — ^that  the  plaintiff  was  bound  to  declare  specially. 
The  contract  was  executed.  I  do  not  think  there  was  any  condition  in  the 
contract  which  went  to  the  whole  right  of  action.  Godwin  agrees  to  pay  the 
plaintiff,  on  condition  that  the  work  shall  be  done  in  a  workmanlike  manner, 
but  that  condition  is  implied  in  all  contracts.  Secondly,  it  was  provided, 
that  the  work  should  be  completed  on  a  day  certain.  But  that  is  no  con- 
dition ;  it  is  rather  a  mere  stipulation  that  the  work  shall  be  completed  on 
that  particular  day  ;  and  if  it  is  not  so  performed,  the  defendant  may  be  en- 
titied to  recover  damages.  The  second  objection  is,  that  the  newspaper  was 
improperly  received  in  evidence.  It  is  first  said,  that  the  date  renders  it  in- 
admissible.   That  is  not  so.    The  question  was,  whether  the  defendant  had 
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Com.  Pkau    not  entered  into  a  fraudnlent  contract ;  and  it  seems  to  me  that  as  this  mi 
Lucas        published  before  the  houses  were  completed,  the  advertisement  may  be  used  to 
V,  throw  light  upon  the  preceding  transaction.     No  role  of  law  is  Tiolated  b? 

receiving  such  evidence,  for  the  purpose  of  shewing  that  a  conspiracy  iras  in 
existence  between  the  father  and  the  son.  It  was  for  the  jury  to  say  vbt 
the  effect  of  it  was.  It  is  then  objected,  that  it  was  not  shewn  by  tiie  date  of 
the  advertisement,  that  it  had  any  reference  to  the  conversations  and  acts 
of  the  defendant.  The  witness  stated  that  the  conversation  took  place  in 
the  month  of  September,  although  he  could  not  remember  the  precise  day; 
the  defendant  then  said  that  he  was  going  to  Spalding,  to  receive  the  moneT 
from  America,  and  asked  other  witnesses  if  they  had  seen  the  advertisement  in 
the  newspaper.  Then  comes  the  newspaper,  published  in  the  neighbonihood«oD 
the  2dd  of  September,  containing  such  an  advertisement  as  that  mentioned  bj 
the  defendant.  If  there  were  any  other  advertisement,  to  which  the  defendant 
really  referred,  he  ought  to  have  proved  its  existence.  Under  such  circum- 
stances, I  know  of  no  reason  why  this  evidence  ought  not  to  have  been  re- 
ceived. The  third  ground  depends  upon  the  affidavits,  but  they  shew  no 
sufficient  grounds  for  granting  this  motion. 

BoBANQUBT,  J. — ^I  am  also  of  opinion  that  this  rule  must  be  disdiarged. 
First,  as  to  the  form  of  the  declaration,  it  was  sufficient  to  frame  it  in  bdt- 
hitatus  assumpsit.  It  is  contended  that  this  was  a  special  and  conditional  ooa- 
tract,  and  should  have  been  declared  on  specially.  But  it  is,  in  feet,  a  con- 
tract executed,  although  the  terms  were  not  strictly  complied  with.  The 
work  was  to  be  completed  on  the  10th,  but  was  not  actually  done  until  tbe 
15th  of  October  ;  but  this  furnishes  no  answer,  because  it  does  not  go  to  the 
whole  consideration.  It  is  contended  that  the  completion  by  the  10th  of 
October,  makes  a  condition  precedent,  because  the  payment  is  made  to  de- 
pend upon  it !  but  that  is  not  so.  It  is  also  said  that  it  is  a  condition  tbt 
the  work  should  be  performed  in  a  proper  and  workmanlike  manner ;  hot  it 
could  not  be  said  that,  because  some  small  portion  of  the  work  was  not  so 
performed,  the  plaintiff  was  therefore  entiUed  to  receive  nothing.  Such  a 
breach  would  only  afford  the  ground  to  sustain  an  action  for  damages,  against 
the  party  who  sustained  injury  by  the  non-performance  of  the  contnct 
Then  comes  the  question  as  to  the  admission  of  the  evidence.  Tbe  real 
question  at  the  trial  was,  whether  the  son  was  principal  or  agent  in  the  ooo- 
tract.  It  is  contended  that  the  plaintiff  gave  the  credit  to  the  son  in  tiie 
first  instance ;  and  that  appears  to  be  the  case,  for  the  plaintiff  did  not  dis- 
cover untU  January  that  the  son  was  not  the  principal.  It  therefore  became 
very  important  to  shew  what  the  conduct  of  the  defendant  was,  daring  the 
whole  time  that  the  plaintiff  was  treating  the  son  as  the  principal ;  and  upon 
that  ground  it  appears  to  me  that  the  evidence  of  the  conduct  of  the  defen- 
dant was  material.  Admitting,  then,  that  such  evidence  was  admisable,  «i^ 
the  advertisement  properly  received  in  evidence  }  It  seems  to  me  that  it  iras. 
The  defendant  had  inquired  whether  an  advertisement  had  been  seen  respect- 
ing his  American  property  ?  It  is  unnecessary  to  recapitulate  the  varioos  re- 
marks made  by  the  defendant  upon  this  sub^t;  it  is  sufficient  to  say,  that  he 
adverted  in  the  conversations  to  those  particular  matters  which  are  mentioned 
in  the  advertisement ;  and  then  a  newspaper  was  produced,  (^  about  the  date 
of  the  conversations,  which  tallies  so  precisely  with  the  statements  then  made 
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by  the  defeodant^  that  no  doubt  .can  be  entertained  but  that  be  bad  referred  to  Com.  Pteat* 

that  particular  advertisement.     It  aeems  to  me  that  this  was  quite  sufficient  lucas 
to  make  the  evidence  admissible. 


GODWIK. 


CoLTMAN,  J. — With  respect  to  the  form  of  the  declaration,  if  the  stipula- 
tion for  the  completion  of  the  work  by  the  10th  of  October  be  a  condition,  it 
does  not  go  to  the  whole  of  the  contract.  But  the  ground  on  which  I  rest  my 
judgment  is  this,  that  it  is  not  a  contract  with  such  a  condition ;  and  there- 
fore, the  work  having  been  executed,  the  general  counts  are  sufficient.  The 
ground  upon  which  the  evidence  was  received  was,  that  it  was  admissible  to 
shew  a  prior  conspiracy  between  the  parties,  and  I  know  of  no  rule  of  law  to 
prevent  its  admissibility.  The  objection  was  also  put  upon  another  ground ; — 
that  there  was  no  evidence  to  shew  that  the  advertisement  produced,  was  a 
copy  of  that  which  the  defendant  had  referred  to ;  but  the  witness  spoke  to  a 
conversation  which  had  taken  place  at  about  the  time  of  the  date  of  the 
newspaper.  Then  it  is  contended  that  this  was  but  a  copy  of  the  newspaper, 
and  that  when  the  defendant  spoke  of  a  newspaper,  it  was  with  reference  to  a 
particular  copy  of  it,  and  that  the  original  ought  to  have  been  produced  or 
accounted  for ;  but  the  defendant  spoke  of  an  advertisement  generally,  not  of 
a  particular  copy  of  the  newspaper  containing  the  advertisement.  It  is  as 
when  a  person  says  that  he  has  seen  the  name  of  another  in  the  Gazette;  he 
is  speaking  of  the  advertisement,  and  not  of  any  particular  copy  of  the 
Gazette. 

Rule  discharged. 


Cox  and  others  r.  King. 

'T'HE  following  case  was  sent  to  this  court  by  the  Master  of  the  Rolls.   Jok^  By  an  inda- 
WUte  Parsons,  late  of  Weit  Camelh  Som^set,  was,  from  a  period  long  ■uwtct,com- 


anterior  to,  and  at  the  respective  times  of  the  passing  of  the  statute  and  of  wereempow. 

the  execution  of  the  award  hereinafter  mentioned,  seised  of  an  estate  in  fe^  ^  idiot  *^- 

simple  of  several  closes,  and  inter  alia,  of  a  close  of  meadow -land,  calle4  uin  open  tnd 

Shortlands,  containing  by  estimation  three  acres,  and  four  acres  and  thre^  ^og^etvo- 

varda  of  arable  land«  lying  dispersed  at  several  places  in  the  west  field  of  prieton  thera- 
^  "     °        "  '^  o*';  and  it  was 

dedand  that  the  several  fields  m  to  be  allotted  sbonld  be  in  lien  of  and  in  fuU  satisfaction 
and  compensation  of  aU  rigbu  and  interesu  wbatsoerer.of  the  persons  to  whom  the  allotment 
was  made ;  and  it  was  declared  that  it  should  be  lawral  for  the  comminiooers  to  aUot  and 
award  any  new  aOotmenta  and  old  endosares,  in  exchange  for  any  other  new  dlotments  or  old 
eoclosuxes  within  the  same  parish,  or  any  adjoining  parish ;  m  that  such  exchanges  should 
be  let  forth  in  the  award,  and  that  thry  should  be  made  with  the  consent  of  the  mpective  pro- 
prietors of  the  land,  to  be  testified  in  writing  under  their  handt.  A  power  was  reserred  to 
parties  sgnieved,  to  appeal  to  the  quarter  seuloos.  The  coromissiooers  py  their  award,  made 
in  1798,  allotted  to  Sir  H.  AHidmay^  in  respect  of  an  estate  in  the  pariah,  two  doses  of  land, 
late  Mr.  Partons^s  land«  They  also  allotted  to  the  said  Mr.  Partont  in  respect  of  his  free- 
hold estate,  two  old  endosurcs,  late  Sir  If,  Miidmay\  caUed  South  Steartt ;  also  one  allot- 
ment of  arable  land,  caUed  Shartlandsy  late  a  oommon  fidd ;  and  the  commissioners  did 
therebjr  consent  to,  approve  of,  and  confirm  the  several  exchanges  made  between  the  said  jSir 
H,  MUdmay  and  the  said  Mr^  Panont.  It  did  not  appear  tnat  any  consent  in  writing  waa 
entered  into  oetween  the  parties ;  but  Partom  entered  into  possession  of  the  two  closes,  called 
South  Stearts  and  Shortiandiy  and  after  his  death,  the  trustees  under  his  will,  contracted  in 
1813,  to  sell  the  same  z^^Held^  that  the  vendors  could  not,  under  the  award  and  the  act  of  par- 
liament, make  a  good  title  to  the  purehaier. 


120  TERM  REPORTS  in  tub  COMMON  PLEAS. 

Com^^PUat.     £agt  Cornell.   By  stat.  34  G.  3,  intituled  "  An  Act  for  the  dividing,  ailottmg, 
Cox  and  enclosing,   the  several  open  and  common  fields,  common  meadows, 

Kivo.         stinted  pasture,  and  other  commonable  lands  and  grounds,  in  East  Cornell" 
after  reciting  that  there  were  situate,  within  the  parish  and  manor  or  lordsliip 
of  East  Cornell,  several  open  and  common  fields,  common  meadows,  and 
stinted  pasture,  called  common  let^e,   and  other  commonable  lands  and 
grounds,  containing  in  the  whole  by  estimation  650  acres,  or  thereaboats; 
that  Sir  Henry  Poulett  St.  John  Mildmay,  and  Dame  Jane  his  wife,  in  her 
right,  were  lord  and  lady  of  the  said  manor  or  lordship,  and  that  Frsxai 
Newman,  John  Goodford,  a  minor,  Thonuu  Homer  Pearson,  derk,  vicar  of  the 
the  said  parish  in  right  of  his  vicarage,  John  Barrett,  Constantine  Crobm, 
John  White,  Abel  Willis,  Henry  Morris,  John  Hockey,  John  Lamb  Coei, 
Thomas  Corew,  and  others,  were  owners  and  proprietors  of  all  the  said  opea 
and  common  fields,  common  meadows,  and  other  commonable  lands  azul 
grounds,  (except  the  said  stinted  pasture) ;  that  the  said  several  owners  and 
proprietors  were  also  entitled  to  rights  of  common  thereon,  during  certain 
seasons  of  the  year,  and  in  certain  shares  and  proportions ;  that  the  said  Sir 
H.  P.  St.  John  Mildmay  and  Dame  Jane,  his  wife,  in  her  right,  were  also 
seised  of,  or  entitled  to,  the  said  stinted  pasture,  called  Cornell  Lease,  sabjed 
to  the  right  of  the  said  Sir  H.  P.  St.  J.  Mildmay,  and  Dame  Jane,  his  wife. 
and  of  certain  other  persons,  to  stock  and  stint  the  same  with  cattle,  during  a 
particular  part  of  the  year,  and  under  certain  restrictions;  that  the  lands  of 
the  said  respective  owners  and  proprietors,  in  the  said  open  and  comiDoo 
fields  and  common  meadows,  lay  intermixed  and  dispersed  in  several  places 
distant  from  each  other,  and  in  small  parcels,  and  in  that  respect  were  verr 
inconvenient ;  that  the  same,  and  also  the  stinted  pasture  and  other  eommcm- 
able  lands  and  grounds,  in  their  then  present  situation  were  incapable  of  any  con- 
siderable improvement,  and  that  it  would  be  very  advantageous  to  the  several 
proprietors  tiiereof,  if  the  said  open  and  common  fields,  and  other  comiDOD- 
able  lands  and  grounds,  were  divided  and  inclosed,  and  specific  parts  and 
shares  thereof  allotted  unto  the  said  several  proprietors,  and  persons  inter- 
ested in  lieu  of»  and  in  proportion  as  near  as  might  be,  to  their  several  and 
respective  properties,  rights,  and  interests ;  it  was  enacted  that  it  shaold  be 
lawful  for  the  commissioners  therein  named,  and  they  were  thereby  required. 
to  set  out,  assign,  allot,  apportion,  and  divide,  the  open  and  common  fields 
common  meadows,  stmted  pasture,  and  other  commonable  lands  and  groasds> 
thereby  directed  to  be  divided  and  inclosed  in  manner  following ;  tiut  if  tti 
say,  (after  certain  roads  were  provided  for,)  to  set  out,  mark*  ascertain, 
divide,  and  allot,  by  proper  stakes,  metes,  and  landmarks,  aU  the  residue  and 
remainder  of  the  said  open  and  common  fields,  common  meadows,  stinted 
pasture,  and  other  commonable  lands  and  grounds,  thereby  directed  to  be  <£- 
vided  and  inclosed  unto,  among,  and  between  the  said  Sir  H.  P.  St.  J- 
Mildmay,  and  Dame  Jane,  his  wife,  in  her  right,  F.  Newman,  J.  Goodfori, 
T.  H.  Pearson,  J.  Barrett,   C.  Crobrow,  J.  White,  A.  Willis,  H.  Morm, 
J.  Hockey,  J.  L.  Cook,  and  T.  Corew,  their  respective  heirs,  successors,  and 
assigns,  and  all  and  every  other  the  owners  and  proprietors  of  the  said  open 
and  common  fields,  common  meadows,  stinted  pasture,  and  other  comincn- 
able  lands  and  grounds,  thereby  directed  to  be  divided  and  inclosed,  in  sts^ 
quantities,  shares,  and  proportions,  and  in  such  parts  and  places  as  by  tk 
said  commiSMioners  should  be  adjudged  and  determined  to  be  a  just  cocn- 
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peneation  and  satisfaction  for,  and  equal  to,  their  several  and  respective     Com,  Pleas, 
lands,  grounds,  rights  of  common,  stints,  or  cattie-gates,  and  other  their  coaT 

rights  and  Interests  therein.  Provided  always,  that  the  said  commissioners  ^  v. 
should  have  due  regard  to  the  quality,  situation,  and  convenience,  as  well  as  the 
quantity,  of  the  several  allotments,  to  he  made  by  virtue  of  that  act,  and  also 
to  the  situation  of  the  messuages,  buildings,  and  ancient  enclosures  of  the  se- 
veral proprietors  to  whom  such  allotments  should  be  made,  so  as  to  lay  the 
allotments  as  convenient  and  commodious  to  the  said  several  proprietors  as  the 
general  partition  and  exchange  of  property  would  in  the  judgment  of  the  said 
commissioners  admit  of;  and  that  the  several  lands  and  grounds  to  be  set  out 
and  allotted  unto  and  for  the  person  or  persons  who  by  virtue  of  that  act 
should  be  entitied  to  the  same,  should  be  in  lieu  of  and  full  satisfaction  and 
compensation  of  and  for  his,  her,  and  their  several  parcek  of  land,  rights  of 
common,  stints,  cattie-gates,  and  all  other  rights  and  interests  whatsoever  in 
and  to  the  said  open  and  common  fields,  common  meadows,  stinted  pasture, 
and  commonable  lands  and  grounds  thereby  directed  to  be  divided  and  en- 
closed; that  when  and  so  soon  as  the  commissioners  should  have  finished  the 
said  intended  division  and  allotments  of  all  the  said  open  and  common  fields, 
common  meadows,  stinted  pasture,  and  other  commonable  lands  and  grounds 
thereby  directed  to  be  divided  and  enclosed,  they  should  prepare  a  draft  of 
their  award,  which  should  express  and  specify  the  number  of  acres,  roods,  and 
perches,  in  statute  measure,  contained  in  the  same  lands  and  grounds,  and 
also  in  the  different  plots  and  parcels  thereof  respectively  which  should  be  set 
out  and  allotted  to  each  and  every  person  and  persons  by  virtue  of  that 
act,  with  the  exact  description  of  the  situation,  abuttals,  and  boundaries 
of  the  same,  distinguishing  the  several  tenures  thereof;  that  the  said  award 
and  all  matters  and  things  therein  contained,  and  all  such  allotments  of  the 
said  lands  and  grounds  thereby  directed  to  be  divided  and  enclosed  as  should 
be  set  out  and  allotted  by  the  said  award  of  the  said  commissioners,  should  be 
final,  binding,  and  conclusive  to  all  and  every  person  or  persons  interested 
therein,  their  and  every  of  their  heirs,  executors,  administrators,  successors, 
and  assigns  respectivcdy.  Provided  alvrays,  that  the  guardians,  husbands, 
trustees,  committees,  or  attorneys,  or  persons  acting  as  guardians,  trustees, 
committees,  or  attorneys,  of  or  for  any  person  or  persons  being  minors,  under 
coverture,  lunatics,  beyond  the  seas,  or  otherwise  incapable  by  law  to  accept  of 
their  respective  allotments,  might,  and  they  were  thereby  enabled  and  required 
to  accept  thereof,  for  the  use  of  such  person  or  persons  so  incapacitated  as 
aforesaid. 

And  for  the  more  convenient  situation  of  the  several  forms,  lands,  allotments, 
and  estates  upon  the  said  division  and  indosure,  it  was  enacted  that  it  should 
be  lawful  for  the  said  commissioners,  and  they  were  thereby  authorised  and 
empowered,  to  assign,  set  out,  allot,  and  award  any  messuages,  buildings, 
lands,  tenements,  hereditaments,  new  allotments,  and  old  enclosures,  within 
the  said  parish  and  manor,  ta  Ueu  of  or  in  exchange  for  any  other  messuages, 
buildings,  lands,  tenements,  hereditaments,  new  allotments,  or  old  indosures, 
within  the  same  parish,  or  any  adjoining  parish,  township,  or  place,  so  that 
all  such  exchanges  should  be  ascertained,  specified,  and  set  forth  in  the  said 
award  of  the  said  commissioners,  or  in  some  deed  or  deeds  to  be  executed  by 
the  commissioners,  and  enrolled  or  entered  in  the  same  place  and  manner  as 
the  said  award,  at  any  time  within  two  years  next  after  the  dat^  and  execution 
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Cmn.  Pleat,    of  the  sasd  award,  and  so  that  sach  exchanges  shoM  he  made  h/or  tfUhik 
qq^  eonsent  of  the  respective  owners,  proprietors,  or  other  persons,  seised  or  pos- 

sessed of,  or  iclterested  in  the  lands  or  other  premises  which  shodd  re- 
spectively he  so  exchanged  as  aforesaid,  or  of  the  hushands,  goardianB, 
trustees,  committees,  or  attorneys,  for  or  on  behalf  of  any  sa^  owneis, 
proprietors,  or  other  persons  respectively,  who  should  be  imder  cover- 
ture, mmors,  Imiatics,  or  beyond  the  seas,  or  mider  any  other  dnabflitr 
or  incapacity  of  acting  for  themselves,  such  conamU  to  he  teeHfiei  hf  vritn^ 
under  their  respective  hands,  and  so  that  all  such  exchanges  of  any  messoBges. 
lands,  tenements,  tithes,  or  other  hereditaments,  belonging  to  the  vicarage 
of  East  Cornell  aforesaid,  or  any  other  ecclesiastical  benefice,  should  be  i^ 
made  with  the  like  consent  in  writing  of  the  lord  bishop  of  the  diocese  for  Ae 
time  being ;  and  all  exchanges  so  made  should  be  for  ever  good,  valid,  and 
effectual  in  law,  to  all  intents  and  purposes  whatsoever,  notwithstanding  ^ 
want  of  sufficient  title  in  the  exchanging  parties,  or  any  will,  setUeineDt, 
limitation,  or  incumbrance  affscting  the  premiBes  which  shoidd  be  so  exchanged 
as  aforesaid :  proviso,  that  if  any  person  should  think  himsdf  aggrieved  br 
any  matter  or  thing  done  in  pursuance  of  that  act,  (other  than  by  suck  orders 
and  things  as  were  thereinbefore  declared  to  be  final,  binding,  or  conduNTe.) 
then  such  person  might  appeal  to  any  general  qtiarter  sessions  of  the  peace  for 
the  county,  within  six  calendar  months  next  after  the  cause  of  comphifit 
sh<n]ld  have  arisen. 

The  said  John  White,  in  t^e  act  named,  afterwards  assumed  the  somame  of 
Parsons,  and  was  the  John  White  Parsons  hereinbefore  mentioned. 

The  said  commissioners  made  their  award,  bearing  date  the  23d  Jmtmj, 
1798,  which  recited,  that  the  commissioners  had  made  a  just  and  imptrtal 
estimate  of  the  respective  rights  of  the  owners  and  proprietoxa  concerned  toA 
interested  therein,  and  had  deliberately  heard,  examined,  and  considered  tk 
several  all^ations  made  before  them  at  their  several  meetings,  by  and  od 
behalf  of  all  parties  interested,  and  had  duly  informed  themselves  of  tiie  rights 
and  claims  of  the  several  proprietors,  and  of  all  matters  and  things  relatiDg  to 
the  said  division  and  allotment  necessary  and  proper  to  be  weighed  and  con- 
sidered, in  order  to  do  justice  to  all  parties  concerned  therein;  and  hadsettkd 
ordered,  completed,  and  finished  the  divisions  and  allotments  of  the  said  open 
and  common  fields,  common  meadows,  stinted  pasture,  and  other  commoD- 
able  lands  and  grounds,  directed  by  the  said  act  to  be  divided  and  aOotted. 
and  had  caused  the  said  several  allotmmits  to  be  severally  admeasured,  set  oot. 
dug,  fenced,  planted,  and  allotted  unto  and  amongst  the  several  owners  a&d 
proprietors  interested  therein,  in  proportion  to  their  several  rights,  shaits. 
and  interests  therein,  and  that  in  making  such  allotments  due  regard  was  had 
as  weU  to  the  qualities,  conveniences,  and  situations,  as  to  the  quantities  of  had 
contained  therein  respectively,  and  also  to  the  situation  of  the  meesiiags. 
buildings,  and  ancient  indosures  of  the  several  proprietors  to  whom  such 
allotments  had  been  made,  so  as  to  lay  the  same  as  convenient  and  coimno- 
dious  to  the  several  proprietors  as  the  general  partitions  and  exchange  d  pro- 
perty would  in  their  judgment  admit,  and  according  to  the  true  intent  and 
meaning  of  the  said  act.  Amongst  other  things,  the  award  then  set  out  lad 
allotted  unto  Sir  H.  P.  ^8^^.  J.  Mildmay  and  Dame  Jane,  his  wife,  for  sad  in 
respect  of  an  estate  in  the  said  parish,  rented  by  the  said  Ahd  WUSs,  d  tb 
said  Sir  H.  P*  St.  J,  MUdmay  and  Dame  Jane,  his  wife,  among  other  lands. 
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flnedoK  of  patere,  caAedJUbeff  Atk  CZm»  lite  Mx.WMie  Pmmnu's  Umd,  C««.  Ptou. 
containiiig  five  acres,  one  rood,  and  sixteen  perches,  lettered  and  numbered  in  cox 
Uieplan,W.  A.467.  It  also  allotted  imto  the  sakL  Sir  i7.  P.  S#. /.  itftfdMiy  ^-^ 
and  Diune  Jaae  his  wi£e,  for  and  in  respect  of  an  estate  in  the  said  parish, 
tiien  or  latelj  rented  by  FF.  Gaiins^  of  the  said  Sir  ^.  P.  ST. /.  itfiU^  and 
Dame  Ja»f  his  wife,  one  dose  of  arable  land,  called  HiU  Clowe,  late  said 
}/iT,WMte  Psrmw's,  oontainiBg  four  acres  and  four  perches,  lettered  and  num- 
bered iu  the  plan  C.B.  457.  It  also  allotted  nnto  the  said  Joib  FFU/tfParawit, 
in  respect  of  his  freehold  estate,  two  allotments  of  old  indosore,  late  Sir  H.  P. 
St.J.MUdmojfs,  caHedSimikSUtnrtB,  containing  sixteen  acres  one  rood  and  thirty- 
nine  perdies,  lettered  and  nombered  in  the  plan  W.  464,  and  364  ;  also  one 
allotment  of  arable  land,  called  Skortltmdg,  kte  a  common  fidd,  containing  two 
acres  three  roods  and  twenty  perches,  lettered  and  nnmbered  in  the  phm  W. 
372.  The  award  proceeded  as  follows :  "  And  we  do  hereby  consent  to, 
approve  of  and  confirm  the  several  exdtanges  made  between  the  said  Sir 
H.  P.  Si.  J.  MUimaf  and  Dame  Jam  his  wife,  and  the  said  /.  W.  Pantms; 
and  also  of  all  other  exdianges  made  between  any  of  the  proprietors  and 
owners  of  land  in  the  said  parish  of  East  Ctnnell,  the  same  being  in  om*  judg- 
ment reasonable  and  adequate.  The  award  was  duly  enrolled  on  the  25th  of 
Awpni,  1814. 

There  was  no  evidence  of  the  assent  in  writing  of  the  said  Sir^.  P.  St.  /. 
MUdauty  and  Dame  Jane  his  wife,  or  dther  of  ^em,  or  of  /.  W.  Parsons,  to 
any  exchange,  save  as  such  assent  might  be  inferred  from  the  award  itself, 
llie  said  /.  W.  Parsons  entered  into  the  possession  or  receipt  of  the  rents  and 
profits  of  the  additional  two  acres,  three  roods,  and  twenty  perches  of  land, 
called  Skortiands,  and  the  said  sixteen  acres  one  rood,  and  tiiirty-nine  perches 
of  land,  called  the  Stearts,  immediatdy  after  the  said  avrard,  and  continued  in 
possession  thereof  until  the  tone  of  his  death.  The  said  /.  W.  Parsons,  on  the 
23d  of  September,  1808,  by  his  will,  devised  all  his  real  property  to  trustees 
in  trust  to  sell  the  same  for  the  payment  of  debts  and  charges,  and  died 
shortly  aftervTards,  leaving  H.  W,  Parsons  his  heir  at  law.  The  trustees 
proved  the  will  on  the  17th  of  May,  1809,  and  entered  into  the  possession  or 
receipt  of  the  rents  and  profits  of  aU  the  said  lands,  called  ShortUmds  and  the 
Stearts,  and  ever  since  continued  and  still  were  in  such  possession.  In  pur- 
suance of  an  order  of  the  Court  of  Chancery,  the  master,  on  the  7th  of  April, 
1813,  offered  for  sale  bypfublic  auction  certain  hmds  of  the  said  /.  W.  Parsons, 
in  five  lots,  and  among  them,  in  lot  one,  the  said  close  of  arable  land,  called 
ShortUmds,  containing  by  estimation  six  acres,  more  or  less  ;  and  the  said  two 
doses  of  pasture  land,  called  the  Stearts,  containing,  by  estimation,  sixteen 
acres,  more  or  less,  and  William  Leonard  Thomas  Pyle  Taunton,  Esq.,  became 
the  purchaser  of  the  said  lot  one.  By  an  order  of  the  Court  of  Chancery, 
dated  the  23d  February,  1819,  it  was  referred  to  the  master,  to  inquire 
whether  the  plaintiffs  in  the  cause  could  make  a  good  title  to  the  said  premises 
so  purchased  by  Mr.  Taunton,  The  master,  by  his  report  made  in  this  cause, 
iiearing  date  the  7th  of  May,  1835,  in  pursuance  of  die  said  order  of  the 
23d  February,  1819,  certified  that  he  was  of  opinion,  that  the  plaintifis  could 
make  a  good  title  to  the  premises. 

Mr.  Tosmton  objected  to  the  report,  because  as  to  two  pieces  of  land,  part 
of  the  lands  comprised  in  the  purchase  and  particulars  of  sale  described  as  two 
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Com,  Pleat,  closes  of  pasture  land,  called  the  Stearts,  no  title  was  adduced  except  under 
^^^  the  award  of  the  said  commissioners,  made  within  sixteen  years  next  before 
the  purchase.  That  no  power  was  given  to  the  commissioners  by  the  said 
act  to  allot  or  award  any  old  inclosure  to  any  person  in  respect  of  any  freehold 
estate  he  might  have  had  in  the  said  parish,  but  only  in  lieu  of  or  in  exdiange 
for  some  other  messuages,  buildings,  knds,  tenements,  hereditaments,  new 
allotments,  or  old  inclosures,  within  the  said  parish,  or  some  adjoining  parisb, 
township,  or  place ;  that  by  the  said  act  it  was  expressly  provided,  that  all 
such  exchanges  should  be  ascertained  and  set  forth  in  the  award  of  the  com- 
missioners, or  in  some  deed  or  deeds  to  be  executed  by  the  oommissionen, 
and  enrolled  or  entered  in  the  same  place  and  manner  as  the  said  award ;  that 
by  the  said  act  it  was  also  expressly  provided,  that  all  such  exchanges  should 
be  made  with  the  consent  of  the  respective  ovmers,  proprietors,  or  other 
persons  seised  or  possessed  of,  or  interested  in  the  lands  or  other  premises 
which  should  respectively  be  so  exchanged,  or  of  the  husbands,  &c.  £m-  or  on 
behalf  of  any  such  owners,  proprietors,  or  persons  who  were  under  corerture. 
&c. ;  and  that  such  consent  should  be  testified  by  writing  under  their  reflec- 
tive hands ;  that  it  did  not  appear  that  any  exchange  in  respect  of  the  said 
two  allotments  of  enclosure,  called  the  Stearts,  was  made  or  intended  by  the 
said  commissioners  in  or  by  the  said  award,  or  that  any  such  exchange  wu 
ascertained,  specified,  or  set  forth  therein,  or  in  any  deed  or  deeds  executed  br 
the  said  commissioners,  enrolled,  or  entered  in  the  same  place  and  maimer  as 
the  said  award,  at  any  time  vrithin  two  years  next  after  the  date  and  execution 
of  the  said  award,  as  required  by  the  said  act  as  aforesaid ;  that  it  did  not 
appear  that  any  messuages,  buildings,  lands,  tenements,  hereditaments,  new 
allotments,  or  old  enclosures,  within  the  said  parish  and  manor  of  East  CameB, 
were  assigned,  set  out,  allotted,  or  awarded,  in  lieu  of  or  in  exchange  for  the 
said  two  allotments  of  old  enclosures,  called  the  Stearts;  nor  did  it  appev 
that  any  such  consent  of  the  respective  owners,  proprietors,  or  other  persons 
seised  or  possessed  of,  or  interested  in  the  lands  or  other  premises  which  might 
be  alleged  to  have  been  so  respectively  exchanged  or  intended  to  be  exchanged 
as  aforesaid,  or  of  any  such  husbands,  &c.  as  was  required  by  the  said  act, 
was  at  any  time  given  or  testified  in  writing,  under  the  hand  of  Sir  H.  P. 
St,  J,  Mildmaif,  to  whom  the  said  two  allotments  were  stated  tohavebdonged, 
or  under  the  respective  hands  <^  the  respective  owners,  proprietors,  or  other 
persons,  seised  or  possessed  of,  or  interested  in  the  lands  or  other  premtMs 
which  might  be  alleged  to  have  been  respectively  so  exchanged  as  aforesaid, 
or  of  any  such  husbands,  &c. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  vendors  coakL 
under  the  award  of  the  commissioners  and  the  act  of  parliament,  make  a  good 
title  to  the  said  closes,  pieces,  or  parcels  of  land,  called  the  Stearts  and  Skorl^ 
lands, 

Wilde,  Seijt.,  on  behalf  of  the  purchaser,  relied  upon  the  same  objections 
as  were  raised  in  the  objection  to  the  report.  He  cited  Casamajorv.  Strode  (a). 
Bailiffs  of  Godmanchester  v.  PhUlips  (ft),  Wingfield  v.  Thorpe  (c). 

(a)  Mylne  and  Keene,  706.  (c)  10  B.  k  Cress.,  786. 

(6)  5B.&Ado.,  108. 


KiMO. 
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Will0»ck,  contrd. — ^By  the  provisions  of  the  statute,  the  commissioners  had  ^*^'  Plea*. 
power  to  deal  with  the  old  as  well  as  the  new  enclosures,  for  the  purpose  of  cox 
making  a  more  advantageous  distribution.  The  question  is,  whether  it  must 
not  be  presumed,  that  the  commissioners  took  care  that  the  necessary  consent 
should  be  g^ven  when  the  exchanges  were  made.  The  statute  required  that 
exchanges  should  be  made  by  the  consent  of  both  parties  ;  and  the  approba- 
tion of  all  exchanges,  which  is  expressed  by  the  commissioners  in  their  award. 
shews  that  such  mutual  consent  had  existed.  Shortlands  was  a  common  field, 
and  it  must  be  taken  reddendo  singula  singulis ;  that  Shortlands  was  allotted  in 
respect  of  the  rights  of  common,  and  the  Stearts  in  respect  of  the  exchanges. 
There  was  no  appeal  against  the  award ;  and  the  Court  will  not  presume  that 
the  commissioners  have  not  done  their  duty.  In  The  King  v.  the  Inhabitants 
of  HasUngfield  {d).  Lord  Ellenborough,  C.  J.,  said,  "  The  general  rule  is 
that  where  a  person  is  required  to  do  an  act,  the  not  doing  of  which  would 
make  him  guilty  of  a  criminal  neglect  of  duty,  it  shall  be  intended  that  he 
has  duly  performed  it,  unless  the  contrary  be  shewn."  Such  was  also  the 
principle  which  governed  the  decision  in  Williams  v.  East  India  Company  (e). 

Wilde,  Seijt.,  in  reply. — ^The  statute  must  be  looked  at,  with  reference  to 
reversionary  interests  of  other  parties,  besides  those  who  might  be  Uving  when 
the  award  was  made.  It  does  not  appear  what  land  is  given  in  exchange  for 
the  Stearts,  As  no  title  can  be  made  to  the  lands  in  question,  except  under 
the  award,  the  Court  will  require  that  the  award  should  appear  to  be  made  in 
pursuance  of  the  powers  with  which  the  commissioners  were  invested. 

Cur,  adv.  vult. 

The  following  certificate  was  sent  to  the  master  of  the  rolls  after  Trintty 
Term:— 

"  This  case  has  been  argued  before  us  by  counsel :  we  have  considered  it, 
and  are  of  opinion,  that  the  vendors  cannot,  undet  the  said  award  of  the  com- 
missioners and  the  said  act  of  parliament,  make  a  good  title  to  the  said  closes, 
pieces,  or  parcels  of  land,  called  the  Stearts  and  Shortlands. 

N.  C.  TiNDAL. 

J.  A.  Park. 

J.  B.  BOSANQUBT. 
T.  COLTMAN." 

(tf)  2  JM.  &  Sd.  561.  (0  3  East,  102. 
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May  I. 

The  plaintiff, 
who  was  a 
Btockbroker, 
sold  for  the 
defendant  four 
Guatemala 
bonds,  and 
paid  him  298/., 
the  price  for 
which  they 
were  sold.  The 
vendee  disco- 
vered, after  two 
days,  that  the 
bonds  were 
not  stamped  so 
as  to  make 
them  saleable 
at  the  Stock 
Exchange ;  and 
he  thereupon 
returned  them 
to  the  plaintiff*, 
who  repaid  the 
purchase- 
money,  without 
conferrin/^  with 
the  defrndant. 
The  plaintiff" 
did  not  dinclose 
the  defendant's 
name  when  he 
sold  the  bnndii, 
and  it  appeared 
that  stockbro. 
kers  were 
treated  as  prin- 
cipals, and 
were  liable  to 
be  expelled 
from  the  Ex- 
change,  if  they 
failed  in  per. 
forming  their 
contracts : — 
Held,  that  the 
plaintiff' was 
authorized  to 
rescind  the 
contract,  and 
that  an  action 
for  money  had 
and  received 
was  sustainable 
by  the  plain, 
tiff",  to  recover 
back  the  298/., 
without  declar- 
ing  upon  an 
implied  war. 
ranty  by  the 
defendant,  that 
the  bonds  were 
saleable. 


Young  v.  Cole. 

A  SSUMPSIT  for  work  and  labour  as  a  broker,  and  for  money  paid,  money 
had  and  received,  and  on  an  account  stated.    Plea — Non-assumpsit.   At 
the  trial  before  Tindal,  C.  J.  at  Guildhall,  at  the  sittings  after  Mkhaelmat 
Term,  the  following  facts  were  in  evidence : — 

Tlie  plaintiff  was  a  broker  on  the  Stock  Exchange,  and  on  the  26th  of 
April,  1836,  the  defendant  requested  him  to  sell  on  his  account  four  Gwtemak 
bonds  for  250^  each,  and  a  sale  having  been  effected  to  one  Briant  at  30  per 
cent.,  the  defendant  delivered  the  bonds  to  the  plaintiff,  and  received  a  chcd^ 
for  298/.  1 5*.     The  following  memorandum  was  signed  by  the  plaintiff:— 

Sold  for  r.  H,  Cole,  Esq. 

1000  Guatemala  bonds,  at  80 £300    0  0 

Commission • 1     50 


298  15  0 


On  the  29th  of  April,  Briant  returned  the  bonds  to  the  plaintiff,  upon  the 
ground  that  they  were  unsaleable  and  good  for  nothing,  by  reason  of  their 
not  having  been  stamped  by  the  Guatemala  government;  and  the  plaintiff, 
after  making  inquiries  as  to  the  validity  of  the  objection,  repaid  Briaxt  the 
money  which  he  had  paid  for  the  bonds,  without  conferring  with  the  defca- 
dant  before  he  rescinded  the  contract.  The  bonds  were  issued  by  Ae  G«rf^ 
mala  government  in  1826,  and  in  1829  an  advertisement  was  inserted  in  the 
London  newspapers,  requiring  the  holders  of  the  bonds  to  prodaoe  them  toac 
agent  of  that  government  to  have  another  stamp  affixed ;  since  that  period, 
by  the  course  of  dealing  on  the  Stock  Exchange,  all  bonds  which  were  sold  bsd 
been  stamped  in  pursuance  of  this  notification.  Inquiries  were  made,  for  the 
purpose  of  ascertaining  if  there  was  any  agent  of  the  Guatemala  govemmeat 
in  this  country,  who  would  affix  the  stamp  to  the  bonds  in  question,  bat  no 
agent  could  be  found. 

The  practice  on  the  Stock  Bbcchange  was  proved  to  be,  that  if  a  broker  cod- 
tracted  to  sell  an  article  of  a  particular  description,  and  failed  to  do  so,  tb( 
contractee  was  entitled  to  recover  back  the  amount  from  the  broker;  and  if 
he  made  default  in  paying  the  money,  he  was  liable  to  be  expelled  from  the 
Exchange. 

Before  the  sale  of  the  bonds  to  Briant,  the  plaintiff  and  the  defendant  were 
both  ignorant  that  an  additional  stamp  was  necessary  to  make  the  bonds  mar- 
ketable ;  and  the  plaintiff  did  not  disclose  the  name  of  his  principal  when  he 
sold  the  bonds  to  Briant.  The  defendant  refused  to  return  the  29SI.  ISsU 
the  plaintiff,  but  said  in  a  letter  which  was  in  evidence,  that  if  the  bonds  bad 
belonged  to  him,  he  would  have  returned  the  money;  but  it  did  not  appear^* 
the  bonds  did  not  belong  to  him.  The  plaintiff,  thereupon,  brought  this 
action. 

It  was  o])jccted,  that  the  declaration  was  insufficient,  inasmuch  as  it  shocid 
have  been  drawn  specially,  on  the  implied  warranty  by  the  defendant,  that  tk 
bonds  were  marketable;  also,  that  the  plaintiff  was  not  entitled  to  rescind  thi 
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contract  with  Briaai  imtflhehad  firrtcommmucated  thefrctotafhedefod^     <^**"*  ^^^ 
Hie  jiuy  found  a  verdict  for  the  plaintiC  Youiro 

SirF.PoUoek,  inporMMioe  of  ka^ reserved,  obtained  a  rale  m$i  toentera 
nonsuit  upon  the  above  groonda. 

WUde,  Seijt.,  and  Ogle  shewed  canse.— In  Ckild  v.  MorUgia),  it  was  held 
that  a  broker,  who  contracted  with  othera  for  the  sale  of  stodt  at  a  fotore 
day,  by  the  authority  of  his  principal,  who  afterwards  refosed  to  make  good 
the  bargain,  conld  not,  by  paying  the  difference  to  such  third  person,  main- 
tain an  action  on  an  implied  aasampeit  against  his  principal  for  the  amoont; 
but  Lord  JTciiyM,  C.  J.,8«dd,  "thatiftheplaintiff  had  been  boond  as  guarantee 
for  the  defendant,  to  the  pmchasera  of  the  slod:,  there  could  have  been  no 
doabt  but  that  he  might  have  recovered  his  whole  demand."     In  the  present 
case,  it  was  proved  that  the  plaintiff  would  have  been  expelled  from  the 
Stock  Exchange,  if  he  had  not  returned  the  money  which  he  had  been  paid. 
In  such  a  case,  when  a  demand  is  rightfoUy  made  upon  a  broker,  he  ia  bound 
to  comply  with  it,  without  waiting  to  communicate  with  his  principal.    Thia  ia 
not  a  case  of  a  voluntary  payment,  but  the  plaintiff  waa  under  a  responsibility 
and  compelled  to  pay  the  money.    The  bonds,  in  the  state  in  which  they  were, 
were  mere  waate  paper,  and  altogether  worthless.     Hus  is  one  of  a  class  of 
cases  in  which  the  courts  have  considered  the  artide  sold,  aa  being  of  no 
▼alue  whatever;  and  therefore  there  waa  a  total  failure  of  consideration. 
Bridge  v.  Wain  [b] ,  Jones  v.  Rgde  (c).     In  Lneoa  v.  TVorewiek  (d),  it  waa  held 
that  money  paid  by  the  plaintiff,  through  forgetfolness  of  facts  within  his 
knowledge,  could  be  recovered;  which  is  stronger  than  the  present  case, 
because  the  plaintiff  was  not  bound  to  know  that  a  stamp  was  necessary.     In 
Street  v.  Biag  {e),  which  might  be  relied  upon,  the  article  which  waa  sold  was 
d  some  value.    There  are  several  cases  where  parties  placed  in  circumstances 
of  responsibility  have  been  held  to  be  entitled  to  recover  back  money  which  they 
had  paid,  Ameten  v.  Ward  (/),  WUton  v.  MUner  (g),  Fbker  v.  FaUowee  (A). 

Robuuont  eantrH. — It  did  not  appear  that  the  bonds  were  not  binding  on 
the  state  which  issued  them,  notwithstanding  a  stamp  was  not  affixed  in  pur- 
suance of  the  advertisement.  They  were  not,  therefore,  entirely  worthless. 
It  was  merely  proved  that  they  were  not  saleable  on  the  Stock  Exchange. 
The  plaintiff  ought  to  have  given  notice  of  the  objection  to  the  defendant 
before  he  rescinded  the  contract,  to  give  the  latter  an  opportunity  of  endea- 
vouring to  have  the  stamp  affixed.  Nor  could  Bria$U  have  insisted  on  having 
the  money  returned,  as  he  saw  the  bonds  when  he  purchased  them,  and  no 
fraud  was  imputed  to  the  seller.  And  as  the  bonds  were  of  some  value,  the 
action  ought  to  have  been  brought  upon  the  implied  warranty  that  they  were 
saleable.  This  is  not  a  case  where  there  was  a  total  failure  in  the  considera- 
tion, as  in  some  of  the  cases  cited ;  or  where  the  party  was  compelled  to 
pay  over  money,  as  in  the  cases  relating  to  bailifis  and  sheriflfSi     In  Street  v. 

(a)  6  T.  R.  610.  (e)    2  B.  ft  Adol.  456. 

(6)  I  Stark.  N.  P.  C.  504.  (/)  1  Ry.  k  Moody^  116. 

(c)  5  Taunt.  488.  (e)  2  Cump.  452. 

(tf)  1  Moo.  &  Roblntoii,  203.  (?)  5  E&p.  17  U 
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Com,  Pleas.    Blay  (t),  in  speaking  of  the  right  of  a  vendee  to  reaciiid  a  contract  alto* 
^jJJ^JJ^       gether  by  retoming  an  article  to  the  vendor.   Lord  TenUrden,  C.  J.,  says, 
u.  "It  is,  however,  extremely  difficult,  indeed  impossible,  to  reconcile  this  doc- 

^®***»  trine  with  those  cases  in  which  it  has  been  held,  that  where  the  property  b 
the  specific  chattel  has  passed  to  the  vendee,  and  the  price  has  been  paid,  he 
has  no  right,  upon  the  breach  of.  the  warranty,  to  return  the  article  and  revest 
the  property  in  the  vendor,  and  recover  the  price  as  money  paid  on  a  con- 
sideration which  has  failed ;  but  must  sue  upon  the  warranty,  unless  there  has 
been  a  condition  in  the  contract,  authorizing  the  return,  or  the  vendor  has 
received  back  the  chattel,  and  has  thereby  consented  to  rescind  the  contract, 
or  has  been  guilty  of  a  fraud  which  destroys  the  contract  altogether."  And  the 
same  rule  is  recognized  in  Gompertz  v.  Denton  (k),  1  Wills.  Saund.  269,  b., 
Patteshall  v.  Tranter  (/).  Therefore  the  form  of  this  action  is  misconceiTed.  In 
Parkinson  v.  Lee  (m),  it  was  held,  that  upon  a  sale  of  hops  by  the  sample,  ^th 
a  warranty  that  the  bulk  of  the  commodity  answered  the  same^  the  law  docs 
not  raise  an  implied  warranty  that  the  commodity  should  be  merchantable; 
and.  therefore,  if  there  be  a  latent  defect  then  existing  in  it,  unkno?m  to  the 
seller,  and  without  fraud  on  his  part,  such  seller  is  not  answerable  though  the 
goods  turned  out  to  be  unmerchantable. 

TiNnAL,  C.  J. — ^It  appears  to  me  that  this  was  properly  considered  as  money 
received  to  the  plaintiff's  us#.  When  the  plaintiff  delivered  the  298/.  to  the 
defendant,  it  was  his  own  money,  and  he  was  liable  to  Briant  as  a  prinqiai. 
It  was  delivered  upon  a  certain  understood  state  of  facts,  namely,  that  the 
securities  were,  bond  fide,  Guatemala  bonds,  and  upon  the  faith  and  in  con- 
sideration that  they  were  properly  stamped  and  saleable  in  the  market.  Bat 
it  seems  to  me  that  the  consideration  has  fedled,  as  completely,  as  if  the  defen- 
dant had  contracted  to  deliver  gold  coin  to  the  plaintiff,  and  had  afterwards 
handed  over  the  same  quantity  of  tokens.  It  is  not  a  question  of  warranty ; 
but  it  is  the  case  of  a  delivery  of  a  thing  which  is  of  no  value  whatever.  The 
only  question  is,  therefore,  whether,  after  the  plaintiff  had  made  a  contract 
with  a  third  party,  he  could  subsequently  rescind  it  without  giving  notice  to 
the  defendant.  Now  there  was  no  contract  between  the  defendant  and  BrioU , 
if  tlie  bonds  had  not  been  delivered  in  pursuance  of  the  contract,  an  action 
for  the  non-delivery  would  have  been  brought  against  the  plaintiff  in  this 
action,  and  not  against  the  defendant,  whose  name  was  never  disclosed  as » 
principal.  That  would  be  so,  if  the  case  rested  there ;  but  it  was  also  proved 
to  be  the  universal  practice  at  the  Stock  Elxchange,  to  make  the  broker  liable 
upon  all  contracts,  and  that  would  entitle  him  to  rescind  the  contract  afterwards, 
without  consulting  his  principal.  The  defendant  could  not  suffer,  because, 
if  any  thing  were  done  improperly,  it  would  pro  tanto  afford  a  defence  to  any 
action  similar  to  the  present,  which  might  be  brought  by  the  broker.  There  is 
another  ground  upon  which  the  plaintiff  is  entitled  to  recover.  It  appears 
that,  after  the  transaction,  the  defendant  observed,  in  a  letter  to  the  plaintiC 
"  If  these  bonds  were  my  own,  you  should  be  repaid  the  money,  but  the}' 
belongs  to  another  person."     By  this  he  put  his  own  seal  upon  the  transactioB. 

(0    2  B.  Sc  Ado.  461.  (0    1  Har.  &  Wol.  178. 

(*)    1  Cr.  &  M.  209.  (to)  2  East,  31  i. 
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and  ratified  every  thing  whicli  the  plaintiff  had  done,  for  he  did  not  prove     Com,  Pkt. 
that  the  bonds  were  not  his  own.     The  rule  must  be  discharged. 

Park,  J.,  concurred. 


BosANQUET,  J. — I  am  of  the  same  opinipn.  I  agree  with  the  cases  which 
have  been  eited ;  but  this  is  not  a  breach  of  a  warranty,  but  a  case  where  no  con« 
sideration  was  given  for  the  money  which  was  paid.  The  bonds  turned  out  to 
be  but  useless  paper.  Then,  was  this  a  voluntary  payment  made  by  Young 
to  Briant  ?  In  Child  v.  Morley  (n),  it  did  not  appear  that  the  broker  was 
under  that  sort  of  compubion,  which  entitled  him  to  call  upon  his  principal  to 
reimburse  him  after  he  had  rescinded  the  contract ;  but  here  it  was  proved 
that,  by  the  regulations  of  the  Stock  Exchange,  the  plaintiff  would  have  been 
liable  to  be  expelled  if  he  had  not  returned  the  money,  and  that  the  broker  is 
treated  as  a  principal  in  the  transaction.  As  between  him  and  his  principal 
he  was  still  an  agent,  and  was  entitled  to  call  upon  the  latter,  for  the  money 
which  he  repaid  when  he  rescinded  the  contract ;  and  it  appears  to  me  that 
the  declaration  is  sufficient.  The  defendant  has  also  acknowledged  his  lia- 
bility in  the  letter  which  he  wrote  to  the  plaintiff. 

CoLTMAN,  J. — ^The  first  question  in  this  case  which  we  have  to  consider,  is 
whether  the  plaintiff  could  rescind  the  contract,  and  I  think  it  is  clear  that  he 
could  do  so.  It  was  understood  between  the  parties  when  the  contract  was 
made,  that  Guatemala  bonds,  as  known  in  the  market,  should  be  delivered. 
The  only  remaining  question  is,  whether,  as  the  plaintiff  was  only  agent  to  the 
defendant,  it  was  necessary  that  he  should  communicate  with  him  before  he 
rescinded  the  contract  ?  I  am  of  opinion  that  it  was  not.  When  the  defen- 
dant gave  the  plaintiff  authority  to  go  to  the  Stock  Exchange  to  sell  the  bonds^ 
he  also  gave  him  an  authority  to  rescind  the  contract. 


Rule  discharged. 


(«)  8  T.  R.  610. 


Vestris's  Bail. 

y§  RCHBOLD  opposed  the  justification  of  the  bail ;  and  objected,  that  the 
defendant  had  previously  given  notice  to  justify  bail,  who  were  rejected 
by  the  judge ;  and  now  attempted  to  justify  other  bail,  without  having  ob- 
ta.ined  the  leave  of  a  judge,  in  pursuance  of  R.  T.  1  W.  4,  reg.  1,  s.  5,  which 
directs  ••  that  the  bail,  of  whom  notice  shall  be  given,  shall  not  be  changed 
without  leave  of  a  judge."  It  has  been  held,  that  this  rule  applies  to  bail 
put  in  by  the  sheriff,  Bex  v.  The  Sheriff  of  Essex  (a)  ;  and  to  bail  for  prisoners 
in  cxistody,  Stroud  v.  Kenny  (A). 

fflghtman. — ^The  rule  is  only  applicable  where  the  bail  has  been  changed, 
and  not  where  they  were  rejected  after  having  duly  appeared  to  justify.     The 


AprU2U 

The  rule  Trin. 
1  W.  4,  s  6, 
which  requires 
that  bail  Rhall 
not  be  changed 
without  the 
leave  of  a 
judge,  apoUes 
to  cases  wnere 
other  bail  jus- 
tify, in  conse- 
quence of  the 
rejection  of  the 
first  bail. 


(«;>   4  M.  &  Scott,  247  ;  2  Dovl.  P.  C.  782. 


(6)  Jcrvis,  Now  Hales,  3d  ed. 
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parties  here  had  notice  that  these  hail  would  justify,  and  therefore  there  can  be 
bo  surprise.  [Boianqvet,  J. — ^The  rule  was  intended  to  preventt  he  prKtice  of 
putting  in  sham  hail  in  the  first  instance.]  Here  the  hail  were  rejected,  not 
because  they  were  insufficient,  but  because  they  had  been  indenmified.  The 
effect  of  holding  that  leave  is  required  in  this  case,  would  be  to  inconyemenoe 
the  sheriff  in  putting  in  other  bail. 


The  Court  allo^v^  the  case  to  stand  over,  until  the  practice  of  the  other 
Courts  was  ascertained. 

TiNnAL,  C.  J. — ^We  find  that  in  both  the  other  courts,  after  bail  is  rejected. 
the  leave  of  a  judge  to  change  the  bail  is  required.  The  bail  must,  thiotfore, 
be  rejected. 


BosANQUBT,  J.,  and  Coltmait,  J.,  concurred. 


Bail  rejeded. 


A  charge  hj  an 
•ttoniey  for 
searching  for 
an  old  jttdg- 
ment,  and 
advising  hifs 
client  as  to  the 
proprieij  of 
reriving  it,  is 
not  a  taxable 
item,  under 
8  64».S,c.23. 


Exparte  Rice. 

J^  V,  LEE,  moved  that  an  attorney's  bill  of  costs  might  be  referred  for 
taxation,  upon  the  usual  terms.  The  only  item  which  rendered  the 
bill  taxable,  was  a  charge  made  by  the  attorney  for  searching  for  an  old 
judgment  in  this  court,  and  advising  his  client  upon  the  propriety  of  reririBg 
it.  In  Sandom  v.  Boume  (a),  it  was  held,  that  a  charge  for  preparing  a  warnot 
of  attorney,  rendered  the  bill  liable  to  taxation.  So  a  charge  for  attending  a 
party,  to  advise  him  on  an  action  which  had  been  brought  against  him.  Smith 
V.  Taylor  (b). 


TiNDAL,  C.  J. — ^The  item  in  this  bill  is  one  degree  removed  from  anv  of 
of  those  which  have  been  held  to  render  a  bill  taxable. 


Park,  J.,  and  Coltman,  J.,  concurred. 


Rule  refused  (c). 


(a)  4  Camp.  68. 

(b)  7  Blag.  269. 

(<r)  In  Exparte  Bowles,  1  Hodges,  143 ; 
charges  for  searching  the  fVarrani  qf  Ai- 
iornty  Office,  and  in  P9pp9r  v.   Yeatiman, 


2  Har.  &  Woll.  1 1 6,  for  adTiaing  a  client  m 
to  an  execution  on  a  judgment  obtained 
against  him,  were  held  not  to  render  tke 
bill  taxable.  And  see  Ezpaita  Bmum, 
post,  13*2. 


May  6. 


HoLLIDAY  17.  LaWES. 


Interlocutory 
costs  payable 
to  a  plaintiff, 
maf  be  setoff, 
under  HU.  T. 
a  W.  4,  »3, 
against  the 


TN  Hilary  term,  a  rule  was  obtained  by  the  plaintiff,  calling  on  the  defe&difit 

to  shew  cause,  why  the  bail-bond  should  not  be  cancelled;  which  rule  was 

discharged  with  costs,  taxed  at  15/.,  on  the  4th  of  Febmary.     On  the  2\Ad 

February,  the  defendant  was  declared  a  bankrupt,  and  on  the  lOUi  Mmrck,  the 


cosu  of  a  judgment  of  mm  prot.  in  the  samrsnit,  without  being  subject  to  the  defendant's 
attorney's  lien.  ' 
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defendant's  attorney  entered  a  judgment  of  non  pros-,  because  the  plaintiff  did     Com.  Pka». 
not  proceed  with  the  action,  and  on  this  judgment  the  costs  were  taxed  at  9/. 


Jtcherley,  Seijt.,  obtained  a  rule  nisi,  calling  upon  the  defendant  and  his 
attorney,  to  shew  cause  why  the  plaintiff  should  not  be  at  liberty  to  set  off 
the  costs  taxed  in  his  favour  on  the  4th  February,  against  the  costs  of  the 
judgment  of  non  pros, ;  without  reference  to  the  lien  which]^the  ^defendant's 
attorney  claimed  to  have  upon  the  costs  of  the  judgment. 

WUde,  Seijt.,  shewed  cause. — This  question  depends  upon  the  rule  Hil.  T. 
2  W.  4,  93,  which  directs,  "  that  no  set-off  of  damages  or  costs  between 
parties,  shall  be  allowed  to  the  prejudice  of  the  attorney's  lien  for  costs,  in  the 
particular  suit  against  which  the  set-off  is  sought ;  provided,  nevertheless, 
that  interlocutory  costs  in  the  same  suit,  awarded  to  the  adverse  party,  may 
be  deducted."  The  meaning  of  this  is,  that  interlocutory  costs,  may  be  set 
off  against  interlocutory  costs  in  the  same  suit,  without  prejudice  to  the 
attorney's  lien.  Here  it  is  sought  to  set  off  the  plaintiff's  interlocutory  costs, 
against  final  costs  on  a  judgment  obtained  by  the  defendant.  Doe  d.  Hope 
v.  Carter  {d),  is  an  authority  in  favour  of  the  defendant.  [Bosanquet,  J. — In 
that  case  the  costs  were  probably  incurred  before  the  rule  of  court  came  into 
operation.]  The  case  was  decided  in  Easter  Term,  after  the  rule  came  into 
operation. 

Atcherley,  Seijt.,  contrH,  was  stopped. 

TiNDAL,  C.  J. — If  a  plaintiff  recovered  final  judgment,  and  was  liable  to 
interlocutory  costs  in  the  suit,  the  plaintiff's  attorney's  lien  would  only  extend 
to  the  balance  payable  to  the  plaintiff;  so  in  this  case,  the  claim  of  set-off  ought 
to  be  allowed.     It  seems  to  come  precisely  within  the  rule. 


HOLI.IDAY 

V. 

Lawes. 


Park,  J.,  Bosanquet,  J.,  and  Coltman,  J.,  concurred. 
(d)  1  Dow.  P.  C.  269. 


Rule  absolute. 


Williams  v.  Gf.ssey. 

''PROVER  to  recover  a  box  containing  wearing  apparel.  Plea — Not  guilty. 
At  the  trial,  before  Bolland,  B.,  at  the  last  Oxford  assizes,  it  was  in 
evidence,  that  the  defendant  kept  the  Star  and  Garter  inn,  at  Oxford,  and 
that  carriers  were  accustomed  to  call  there  for  such  parcels  as  were  left  to  be 
Forwarded ;  but  nothing  was  received,  by  the  defendant,  from  the  parties  who 
left  the  parcels.  The  box  of  wearing  apparel  was  taken  to  the  Star  and  Garter, 
3ire<:ted  to  a  person  at  Wichenford,  and  the  defendant  was  informed  that  it 
pras  to  be  left  at  the  inn  until  the  plaintiff  called  for  it.  A  few  hours  after- 
wards, the  plaintiff  inquired  for  the  box,  but  it  could  not  be  found ;  and  the 
lefendant's  wife  said,  in  her  husband's  presence,  that  she  had  no  doubt  but 
hat  he  had  sent  it  away  by  Croft,  the  carrier,  by  mistake.  It  was  objected, 
or  the  defendant,  that  there  was  no  evidence  of  a  conversion ;  and  the  learned 
adge  l)eingof  that  opinion,  the  plaintiff  was  nonsuited  (^). 

(e)  See  WiUiam$  v.  Cestey,  7  Car.  &  P.  777. 


April  19. 

Where  a  box 
was  given  to  an 
innkeeper  to 
be  kept  until  it 
was  called  for, 
and  when  in- 

J^uiry  was  made 
or  it,  the 
innkeeper*! 
wife  said,  she 
supposed  some 
of  the  carrien 
had  uken  it 
away  by  Tn\%^ 
takes— ^«?«, 
that  this  was 
no  evidence  of 
a  conversion, 
and  4hat  trover 
could  not  be 
maintained. 
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Williams 
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F,  V,  Lee  moved  to  set  aside  the  nonsuit,  and  contended  that  there  was 
evidence  for  the  jury  of  a  conversion  by  the  defendant.  The  directions  given 
were,  that  the  box  would  be  called  for  by  the  plaintiff;  but  the  statement 
made  by  the  wife,  shewed  that  the  defendant  had  forwarded  it  by  the  carrier. 
In  effect,  it  amounted  to  such  a  demand  and  refusal  as  would  entitle  the  jury 
to  find  that  there  was  a  wrongful  conversion. 


Tin  DAL,  C.  J. — It  turned  out  that  the  statement  made  by  the  defendant's 
wife  was  incorrect,  imd  that  the  defendant  had  ndt  forwarded  the  box  by  the 
carrier.  There  w^  nothing  to  go  to  the  jury ;  in  all  probability  the  box  was 
stolen  (/).  Although  the  defendant  might  have  been  guilty  of  negligence, 
this  form  of  action  cannot  be  supported. 


BosANQuxT,  J.,  and  Coltman  J.«  concurred. 


Rule  refused  (^). 


(/)  In  trover  against  a  carrier,  a  refusal 
to  deliver  is  not  eyidenca  of  a  conversion, 
if  it  appears  clearly,  that  the  goods  have 
been  lost  through  negligence.  Anon.  Salk. 
655 ;  Ross  v.  Johhson,  5  Burr.  S825 ;  Owen 
V.  LewLf,  \  Vent.  2W;  Hickman  v.  Har- 
greaies,  I  Sel.  N.  P.  419,  8th  ed. 


(g)  In  another  action,  at  the  I 
a  verdict  was  found  for  the  plaintiff,  under 
circumsunccs  similar  to  the  above ;  but  is. 
Easter  Term,  a  rule  nisi,  which  had  been 
obtained  by  LuHlow,  Serjt.,  to  enter  a  uoa- 
suit,  was  made  absolute.  Coram  Tindai,  C  J., 
Parkf  J.,  Favghan,!.,  and  Colimau,  J. 


May  9. 

Charges  in  an 
attorney  *s  bill 
for  drawing  and 
enrolling  the 
certificate  of  an 
acknowledg. 
ment,  made  by 
a  married  wo- 
man, and  for 
fees  paid  on 
enrollment, 
under  the 
Fines  and  Re- 
coveries* Act, 
(3&4\r.4, 
c.  74,)  do  not 
rendf^  the  bill 
uxable  witWn 
2  Geo.  2,  c.  23. 


Exparte  Branson. 

TJOGGINS  obtained  a  rule  nisi,  to  refer  an  attorney's  bill  for  taxation  on 
the  usual  terms.  The  alleged  taxable  items  were  the  following  charges 
for  business  incurred  under  3  &  4  W.  4,  c.  74,  (Abolition  of  Fines  and 
Recoveries'  Act.)  "  Drawing  and  engrossing  ai&davit  verifying  the  certificate  of 
taking  acknowledgment — enrolling  and  office  copy  of  certificate — att^iding 
to  bespeak  office  copy  of  acknowledgment " — ^paid  for  the  same — Feum  v. 
Wihon  (/),  Luxmore  v.  Lethbridge  (m),  and  Smth  v.  WattUwwrth  (a),  wcie 
cited.     The  attorney  was  not  an  attorney  of  this  court. 

Wilde,  Serjt.,  shewed  cause. — ^It  is  difficult  to  understand  how  it  can  be 
contended  that  this  bill  is  subject  to  taxation.  By  2  Geo.  2,  c.  23,  it  appears 
that  a  bUl  must  contain  "fees,  charges,  or  disbursements,  at  law  or  in  equity/' 
to  render  it  Kable  to  be  taxed.  Under  the  old  proceeding  by  fine  and 
recovery,  there  was  a  supposed  cause  in  court,  but  now  the  proceeding 
amounts  to  a  mere  convevance. 


Hoggins,  in  support  of  the  rule. — ^By  sec.  89,  3  &  4  W.  4,  c.  74,  the  Lord 
Chief  Justice  is  authorized  to  make  orders  respecting  the  fees,  which  shall  be 
payable  for  the  proceedings  required  to  be  done  by  that  act ;  and  sect,  85, 
directs,  that  the  certificate  and  affidavit  shall  be  filed  of  record  in  the  court. 
The  Courts  have  always  endeavoured  to  ^tend  the  operation  of  the  2  Geo.  2, 


(0  6  B.  &  Oress.  86. 


(m)  5  B.  &  Aid.  398. 


(n)  4B.  &Cress.4«4. 


EASTER  TEIQf,  ISSJ.  1S3 

c.  23,  for  the  better  pratecCkm  of  soitora.     In  WhUer  y.  Pi^ar  (o),  it  was     Cmh^  Pka$. 
held,  that  tbe  foUowing  items  made  a  bill  taxable,  ahboogk  tl^  smt  was  not       ^^^^ 
prosecated,  and  no  writ  was  issoed : — '*  attending  and  taking  instructions  to      BaAHtoir. 
commence  an  action ;  drawing  and  engrossing  affidavit  of  debt  and  duty ; 
attending  you  to  get  sworn  thereto,  and  paid  for  oath ;"  and  the  Court  said, 
"  that  the  charges  for  making  the  affidavit  and  for  swearing,  were  for  proceed- 
ings in  the  court,  as  the  oath  must  either  be  administered  by  the  Court  itself, 
or  by  some  authority  ddegated  by  the  Court ;  and  that  the  act  of  parliament 
being  beneficial  to  the  subject,  ought  to  reoeiTe  a  liberal  construction.'*     In 
Smith  T.  Wattleworih  (p),  it  was  decided,  that  an  agent  appointed  to  practiae 
Id  the  Insolvent  Debtors'  Court,  is  subject  to  have  his  bill  taxed,  under  the 
provisions  of  the  2  Geo.  2,  c.  23. 

TiNDAL,  C.  J.-— This  rule  must  be  discharged.  The  stat.  3  Jac.  1,  c.  7, 
required,  that  "  all  attomies  and  sohdtors  shall  give  a  true  bill  unto  their 
masters  or  clients,  of  all  the  charges  concerning  the  suits  which  they  have  for 
them,  subscribed  with  their  hands  and  names,  before  such  time  as  they  shall 
charge  their  clients  with  any  the  same  fees  or  charges."  Then  the  2  Geo.  2, 
c.  23,  sec.  23,  enacts,  "that  no  attorney  or  solicitor  shall  commence  or 
maintain  any  action  or  suit  for  the  recovery  of  any  fees,  charges,  or  disburse- 
ments, at  law  or  in  equity,"  until  a  bill  has  been  delivered,  which  is  made 
snl^ect  to  taxation.  Both  these  statutes  appear  to  me  to  have  reference  to 
fees,  charges,  and  disbursements  in  the  course  of  a  suit ;  and  the  Court  went 
very  fiur  in  extending  the  operation  of  the  statute,  to  a  charge  for  a  writ  of 
dedimus  protewtatem  {q).  The  title  of  the  3  &  4  W.  4,  c.  74,  is,  "  An  Act  for 
the  abolition  of  Fines  and  Recoveries,  and  for  the  substitution  of  more  simple 
modes  of  assurance."  An  assurance,  means  a  conveyance,  and  although 
certain  steps  are  required  to  be  taken  in  the  court,  they  cannot  in  any  way  be 
considered  as  proceedings  in  a  suit. 

Park,  J. — The  stat.  2  Geo.  2,  c.  23,  which  is  highly  beneficial  to  suitors, 
has  been  carried  to  its  utmost  limits;  but  the  charges  in  this  bill  have  no 
reference  to  any  suit  at  law  or  in  equity. 

BosANQUET,  J.,  and  Coltman,  J.,  concurred. 

Rule  discharged  (r). 

(o)  6  T.  R.  645.  (r)  See  Exparte  BowU*,   I  Hodges,  143, 

(p)  4  B.  «K  Cres.  364.  and  Bxparte  Kice,  ante,  130. 

(?)  Exparte  Pricketl,  1  New  Rep.  266. 


Clark,  Assignee  of  the  Sheriff  of  Middlesex  r.  Vestris.        AprU2». 

A    RULE  nisi  was  obtained  on  the  19th  April,  calling  upon  the  plaintiff  to  Where  a  de- 

shew  cause  why  the  proceedings  on  the  bail  bond  in  this  cause,  should  ^\^^^^ 

not  be  set  aside  on  payment  of  costs.     It  appeared  that  the  defendant  was  pl»,  •Jter  Uie 
'^  ^  *^^  plaintiff  had 

taken  an  assigfnment  of  the  bail  bond,  and  the  bail  gave  notice  that  the  plaintiff  was  at  liberty 
to  proceed  with  the  trial  of  tlie  cause ;  and  the  bail  was  aAerwards  perfected  in  time  to  try 
at  the  second  sittings  in  the  Term,  provided  tbe  defendant  accepted  short  notice  of  trial :— HeM, 
that  the  bail  bond  ought  not  to  stand  us  a  security,  under  R.  H.  T.  2  W.  4,  V. 
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Com,  Pleat, 


Clabk 

V. 

Vestris. 


ai  rested  on  the  28th  March,  and  on  the  6th  of  April,  notice  of  justifying  bail 
on  the  8th,  was  given ;  but  the  bail  did  not  justify.  On  the  5th  April,  the 
plaintiff  declared  in  the  action,  de  bene  esse :  Vemie,  Londtm ;  and  on  the  6th 
gave  a  rule  to  plead ;  on  the  8th  April,  he  took  an  assignment  of  tiie  bsul 
bond.  The  biul  finally  justified  on  the  19th  April,  The  first  sittings  in  thb 
term,  for  London,  were  on  the  21st  April,  and  the  second  sittings  on  the  28th. 
It  appeared,  by  affidavit,  that  the  defendant  pleaded  non-assumpsit  and  a  set- 
off, on  the  17th  April;  and  that  the  bail  gave  notice  to  the  plaintiff,  that  he 
was  at  liberty  to  proceed  in  the  action,  without  prejudice  to  his  right  of  pixH 
ceeding  on  the  bail  bond. 


Bushy  shewed  cause. — The  bail  bond  must  stand  as  a  security ;  because  the 
plaintiff  has  lost  a  trial  within  the  meaning  of  rule  Hil.  T.  2  W.  4.  V,  which 
orders,  "  that  upon  staying  proceedings,  either  upon  an  attachment  against 
the  sheriff  for  not  bringing  in  the  body,  or  upon  the  bail  bond  on  perfecting 
bail  above,  the  attachment  or  bail  bond  shall  stand  as  a  security,  if  the  plaintiif 
shall  have  declared  de  bene  esse,  and  shall  have  been  prevented,  for  want  of 
special  bail  being  perfected  in  due  time,  from  entering  his  cause  for  trial  in  a 
town  cause,  in  the  term  next  after  that  in  which  the  writ  is  returnable,  and  in 
a  country  cause  at  the  ensuing  assizes."  As  the  rule  to  plead  was  given  on 
the  6th  April,  the  plaintiff  would  have  had  sufficient  time  to  give  notice  of 
trial  for  the  first  sittings  in  the  term.  By  taking  an  assignment  of  the  bail 
bond,  after  the  default  in  justifying  bail  in  due  time,  the  plaintiff's  proceedings 
in  the  original  action  were  stayed.  Tidd's  Practice,  9th  ed.  300.  Therefore, 
it  is  evident  that  the  plaintiff  lost  a  trial  at  the  first  sittings.  If  it  were 
established  that,  by  giving  a  notice,  the  bail  may  compel  the  plaintiff  to 
proceed  in  both  actions  at  once,  the  rule  would  be  rendered  nugatory*  The 
plaintiff  is  also  too  late  to  give  eight  days'  notice  of  trial  for  the  second 
sittings  in  the  term.  I'Hndal,  C.  J. — How  are  you  prevented  from  goin^  to 
trial,  if  the  defendant  takes  short  notice  of  trial  ?  A  defendant  is  generally 
put  under  the  strictest  terms  when  he  asks  a  favour  of  the  Court.]  It  may  be 
inconvenient  to  the  plaintiff  to  give  short  notice  of  trial. 

Henderson,  conirli. — After  the  defendant  had  pleaded  an  issuable  plea  on 
the  17th  April,  the  plaintiff  might  have  proceeded  to  trial  at  the  first  sittings 
in  the  term;  and  the  notice  given  by  the  bail  would  have  have  estopped  them, 
from  taking  any  advantage  on  the  ground  that  the  proceedings  were  stayed 
by  the  assignment  of  the  bail  bond.  •  It  ought  to  appear,  that  the  plaiiitiff 
had  lost  a  trial,  at  the  time  the  rule  nisi,  to  stay  the  proceedings,  was  obtained  by 
the  defendant.  Stride  v.  Hillis),  Secondly,  the  plaintiff  is  now  in  time  to 
go  to  trial  at  the  second  sittings  in  the  term,  provided  that  the  defendant 
accepts  short  notice  of  trial,  which  he  is  willing  to  do.  Therefore,  the  plain- 
tiff  has  not  been  prevented  from  going  to  trial  in  the  term,  within  the  meaning 
of  the  rule  (0. 

TiNDAL,  C.  J. — ^The  plaintiff  might  have  proceeded  to  trial,  if  he  had  been 
desirous  of  doing  so ;  the  defendant  was  completely  in  court  on  the  1 9th 
AprU,  and  although  the  plaintiff  contends  that,  by  taking  an  assignment 


(s)   1  Gale,  431. 


(0  Sec  the  King  v.  The  Sker^f  of  SkT9p^ 
shire,  2  Har.  &  Woll.  3iy. 


Clark 
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of  the  bail  bond,  the  proceedings  in  tbe  originid  action  were  stayed,  still,     c^m.  Pleat, 

under  the  circumstances  of  this  case,  as  the  defendant  had  pleaded,  and  the 

bail  had  consented  that  the  action  might  proceed,  the  bul  bond  ought  not  to 

stand  as  a  security.     I  think  this  rule  must  be  made  absolute,  upon  payment      Vestris. 

of  the  plaintiff's  costs ;  the  defendant  undertaking  to  take  short  notice  of  trial 

for  the  second  sittings. 

BosANQUBT,  J.,  and  Coltman,  J.,  concurred. 

Rule  absolute. 


Exparte  Du  Faur.  ^^^  e, 

A  RULE  nisi  had  been  obtained,  calling  upon  Mr.  Du  Four,  an  attorney  of  this  An  admfnittnu 

court,  to  give  up  certain  deeds  and  papers  to  Mr.  Simpson,  administrator,  pln'^^^te^ 

pendente  lite,  of  the  estate  of  Mr.  Day.     It  appeared  that  Day  had,  for  many  ts  entitled  to 

years,  employed  Mr.  Du  Faur,  as  his  attorney,  in  which  capacity  the  deeds  hte  auornev  of 

and  papers  in  question,  had  been  deposited  with  him.     Day  executed  a  will  |he  deceased, 

and  codicils,  in  which  he  had  appointed  certain  executors ;  and  the  validity  of  deeda  and 

these  instruments  was  now  in  litigation  in  the  Ecclesiastical  Court ;  it  also  f^^^  Uie  de.* 

appeared  that  Du  Faur  claimed  to  be  entitled  to  a  legacy^  under  one  of  the  ceased,  which 

codicib.  :!!!J°.ILL* 

Tal/ourd,  Serjt.,  and  R.  V.  Richards,  shewed  cause. — ^This  is  not  an 
ordinary  application.  The  attorney  is  interested  in  the  result  of  the  proceed- 
ings which  are  now  pending ;  and  it  may  ultimately  turn  out,  that  the  executors 
under  the  will,  are  entitled  to  the  possession  of  these  documents. 

WUde,  Seijt.,  cimtrd,  was  stopped. 

TiNDAT.,  C.  J. — I  see  no  difficulty  in  making  'this  rule  absolute,  as  these 
deeds  ought  to  be  given  up,  the  attorney  being  first  paid  the  bill  of  costs 
due  to  him  from  the  testator.  The  rights  of  an  administrator,  pendente  lite, 
are  considered  in  Woollaston  v.  Walker  (ii) ;  and  it  appears  that  such  an  admi- 
nistrator has  the  same  powers  as  one  appointed  during  a  minority ;  and  the 
reason  given  is,  that  it  would  be  very  inconvenient,  if  no  body  could  call  in 
the  effects  pending  the  dispute,  which  often  lasts  many  years.  I  cannot  see 
how  the  party  can  be  injured. 

Park,  J.,  Bosanqubt,  J.,  and  Coltman,  J.,  concurred. 

Rule  absolute. 

(v)  2  Strange.  918. 
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Doe  d.  Capps  v.  Capps. 

The  costs  pi ven   TV/IOTION  to  review  the  prothonotary's  taxation  of  costs.     In  an  acUoa  of 

in  ejcciracnt'  ejectment,  brought  by  a  mortgagee  against  the  mortgagor,  to  recover 

against  a  mort-  certain  mortgaged  premises,  the  defendant  paid  the  principal  and  interest  due  on 

payment  of  the  the  mortgage,  in  pursuance  of  7  Geo.  2,  c.  20 ;  and  the  prothonatory,  upon  taxiog 

mortgiige  nao-     ^he  costs  of  the  lessor  of  the  plaintiff,  allowed  costs  as  between  party  and 

7  Geo.  2,  c.  20;  party.     The  rule  was  obtained  upon  the  ground  that,  as  the  statute  directed 

irSJwcfn'*^"'  that  the  defendant  should  be  discharged  from  the  mortgage,  if  be  "should 

party  and  pay  all  the  principal  monies  and  interest  due  on  such  mortgage ;  and  also,  iH 

P*'*/"  such  costs  as  have  been  expended  in  any  suit  or  suits  at  law  or  in  equity  upon 

such  mortgage ;  such  money,  for  principal,  interest,  and  costs,  to  be  ascertained 

and  computed  by  the  Court,  where  such  action  shall  be  depending,  or  by  the 

proper  officer,  by  such  Court  to  be  appointed  for  that  purpose;** — ^it  was  clear 

that  the  lessor  of  the  plaintiff  was  entitled  to  costs,  as  between  attorney  and 

client. 

WUde,  Serj.,  for  the  motgagor,  shewed  cause. — It  has  been  the  oniversal 
practice  of  this  court,  to  tax  the  costs  under  this  statute,  as  between  party  and 
party,  and  not  as  between  attorney  and  client  (a).  The  term  "costs  to  be 
ascertained,"  is  well  understood,  in  courts  of  law,  to  mean  costs  as  between 
party  and  party  (6).  It  is  stated  in  an  affidavit  made  by  the  defendant's 
attorney,  that  he  has  been  informed  by  the  officers  of  the  King's  Bench  and 
Exchequer,  that  it  is  not  the  practice  of  those  courts,  to  tax  the  costs  under 
this  statute,  as  between  attorney  and  client. 

C.  Clarke,  in  support  of  the  rule. — ^The  affidavit  upon  which  thb  mle  was 
granted,  states  that  Mr.  Bunce,  one  of  the  masters  of  the  King's  Bench,  in- 
formed the  deponent,  that  it  was  not  usual  to  tax  the  costs  under  this  statute, 
as  between  attorney  and  client,  but  to  tax  them  liberally ;  and  such  a  taxation 
would  entitle  the  plaintiff  to  more  costs  than  on  a  taxation  like  this,  between 
party  and  party.  In  Nowell  v.  Roake(c),  it  was  held  in  an  action  for  mesne 
profits,  that  the  plaintiff  was  entitled  to  recover  by  way  of  damages,  expenses 
incurred  in  a  court  of  error,  in  reversing  a  judgment  in  ejectment ;  and  that  it 
was  reasonable  to  tax  the  costs  in  error,  as  between  attorney  and  client. 

Tin  DAL,  C.  J. — If  this  were  res  Integra,  I  should  have  been  inclined  to 
to  read  the  statute  liberally,  so  as  to  give  the  plaintiff  a  more  complete  indem- 
nity ;  but  as  it  appears  to  have  been  the  practice  of  the  Court,  for  so  long  a 
period,  to  tax  the  costs  as  between  party  and  party,  I  am  not  disposed  tu 
interfere,  and  this  rule  must  be  discharged. 

Park,  J. — I  am  of  the  same  opinion;  and  it  seems  rather  difficult  to  under- 
stand the  meaning  of  taxing  costs,  liberally. 

BosANQUBT,  J.,  and  Coltman,  J.,  concurred.  Rule  discharged. 

(a)  Mr.  Prothonotary  fVatUngton  stated,  (A)  See  Grttce  v.  Mnrgan^  1  Hodges,  3&*- 

that  thi»  had  been  the  practice  in  this  court  (r)  7  b,  Sc  Cress.  404. 

for  many  yeurs. 
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Bowman  v.  Willis. 


Com,  Pkas, 
jiprUlB. 


ASSUMPSIT  for  money  had  and  reccWed.    Pfca— Non-assumpsit.    At  the  J°  ^"^2^ 

trial,  before  THndal,  C.  J.,  at  the  Middlesex  sittings,  after  Hilary  Term,  dealer  for  the 

it  was  in  evidence  that  the  defendant's  &ther  had  bequeathed  certain  horses  to  '^^l^,  h^o^Je, 

Kim,  as  a  legacy :  and  that,  since  the  testator's  death,  the  defendant  had  sold  one  which  had  been 

of  the  horses  for  1 22/.,  which  was  the  sum  sought  to  be  recovered  in  this  action,  the  d?cnd«l!^ 

The  plaintiff,  who  was  a  horse-dealer,  asserted  that  the  horse  had  only  been  »nd  which  he 

seat  upon  trial  to  the  testator,  and  that  it  had  never  belonged  to  him  ;  and  he  the  death  of 

called  Mr.  Curtis,  who  was  the  executor  and  residuary  legatee  under  the  ^^/y?'"'""" 

testator's  will,  to  give  evidence  of  admissions  made  by  the  deceased,  to  that  under  3  &  4 

effect.    It  was  objected  for  the  defendant,  that  the  witness  was  interested  in  ^26^^  *^' 

the  event  of  the  suit,  and  was  therefore  incompetent ;  but  the  learned  judge  cutor  and  red. 

being  of  opinion  that  the  case  was  within  3  &  4  W.  4,  c.  42,  ss,  26,  27,  the  l"7ci2J^t 

objection  was  overruled,  ^d  a  verdict  was  found  for  the  plaintiff.  witness,  to 

proTe  that  the 
nnrsi*  had 
Talfmtrd,  Serjt.,  moved  for  a  new  trial,  upon  the  ground  that  the  evidence  "^^^^  been  sold 

ought  not  to  have  been  received.     The  witness  had  a  direct  and  immediate  but  was  merely 

interest  in  the  result  of  the  suit.     If  a  verdict  were  found  for  the  plaintiff,  J^!: "?°°  *"^ 

.to  the  lesta 
the  effect  of  it  would  be  to  increase  the  interest  of  the  witness  in  the  residuary 

estate  of  the  deceased ;  and  the  statute  3  &  4  Wm.  4,  c.  42,  does  not  apply 
to  a  case  like  this,  where  the  party  has  a  direct  and  substantial  interest  in  the 
event  of  the  suit.  Smith  v.  Prayer  (a).  [Tindal,  C.  J. — ^If  the  plaintiff  had 
not  sold  the  horse,  how  could  the  executor  ever  be  liable  Y]  If  it  should 
appear,  that  the  horse  was  sold  to  the  deceased,  the  price  of  it  might  be  re- 
covered by  the  plaintiff  against  the  executor ;  it  was,  therefore,  clearly  the 
interest  of  the  executor,  who  was  also  the  residuary  legatee,  to  prove  that 
there  had  been  no  sale. 

TiNDAL,  C.  J. — ^This  case  appears  to  me  to  ^edl  precisely  within  the  meaning 
of  the  statute.  There  are  cases  where  a  witness  may  have  a  direct  interest, 
independently  of  the  verdict,  as  in  the  case  of  a  tenant  giving  evidence  to 
establish  hia  lessor's  title.  But  no  immediate  benefit  will  result  to  the  witness, 
from  the  termination  of  this  suit,  one  way  or  the  other ;  it  is  only  on  the 
supposition  that  an  action  might  be  brought  against  the  witness  for  the  price 
of  the  horse,  and  that  this  verdict  would  be  evidence  in  his  favour,  that  his 
interest  arises.  Sec.  26  of  the  statute,  provides  that,  if  any  witness  shall  be 
objected  to  as  incompetent,  on  the  ground  that  the  verdict  or  judgment  in 
the  action  in  which  it  shall  be  proposed  to  examine  him,  would  be  admissible 
in  evidence  for  or  against  him ;  such  witness  shall,  nevertheless,  be  examined : 
but  in  that  case,  a  verdict  or  judgment  in  that  action,  in  favour  of  the  party 
on  whose  behalf  he  shall  have  been  examined,  shall  not  be  admissible  in 
evidence  for  him,  or  any  one  claiming  under  him;  nor  shall  a  verdict  or 
jadgment  against  the  party,  on  whose  behalf  he  shall  have  been  examined,  be 
admissible  in  evidence  against  him,  or  any  one  claiming  under  him.     'Fhc  fol- 

(a)  7  T.  Rep.  62.     See  Doe  d.  Bath  v.  Clarke,  2  Hodges,  48. 
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Com.  Plewi.    lowing  section  directs,  that  the  name  of  the  witness  shall  be  indoned  on  ^ 

BowMAK      ''^cord,  with  the  name  of  the  party  on  whose  behalf  he  was  examined ;  and 

9.  that  such  indorsement  shall  be  sufficient  evidence  that  such  witness  had  beea 

'''^''*      examined.     If,  therefore,   the  name  of  this  witness  weie  indorBed  on  the 

record,  it  would  not  be  available  to  be  used  by  the  witness  in  his  &Tour,  in  any 

action  which  might  be  brought  against  him;  and  I  do  not  see  how  the  interest 

or  situation  of  the  witness  could  be  bettered  by  the  plaintiff's  recovering  io 

this  action. 

Bo8ANQU£T,  J.,  Vauohan,  J.,  and  CoLTMAN,  J.,  concurTcd. 

Rule  refused  (&). 
(6)  See  Yeontant  ▼.  Leigk,  ]  Murphy  and  Hurlitone,  87. 


Webb  p.  Rhodes. 

iif€  w'twdTnio  ASSUMPSIT  for  work  and  materials  as  an  attorney,  provided  by  the  plain- 
•n  agreement  tiff  for  the  defendant  upon  his  retainer:  and  for  money  paid  by  tka  plain- 

to  the^defen.      ^^^  ^^  ^^^  defendant's  use.     Plea — ^Non- Assumpsit,    and  issue  thereon.     At 

dant;  and  the    the  trial,  before  Park,  J.,  at  the  last  Middlesex  sittings,  the  foUowiof:  fects 

affresDieiit* 

which  wM         were  in  evidence : — ^The  plaintiff  was  an  attorney  at  ReatUng,  and  the  defen- 

7he  murtiet^  dant  was  tenant  of  some  land  to  Miss  Knight,  under  a  lease  which  had  ex- 
tbe  office  of  the  pired.  The  plaintiff  was  Miss  Knight's  solicitor;  and  on  the  24th  of  ./annrjr, 
wMThfiiT-^"  1834,  Miss  Knight  and  the  defendant  having  met  at  the  plaintiff's  office,  the 
tended  lessor*!  following  agreement,  which  was  drawn  up  by  the  plaintiff,  was  executed  by 
lated'thMa*^"  Miss  Knight  and  the  defendant.  The  yearly  rent  which  the  defendant  agreed 
lease  and  coun.  to  pay,  was  less  than  the  rent  which  he  had  formerly  paid : — "  Memorandmn 
be  prepared  by  of  an  agreement  made  the  24th  of  January,  1833,  between  M,  A.  Kmght  of 
the  eipenSof  ^^®  °°®  P*^'  ^^^  ^'  Rhodes  of  the  other.  The  said  3f,  A.  Knight  agrees  to 
the  defendant,  let,  and  the  said  /.  Rhodes  agrees  to  take  and  rent,  of  and  from  the  aaid  Af  .  A^ 
life  died  *afior'  Knight,  all  those  several  pieces  of  meadow  or  pasture  land  situate,  &c.;  aikd 
the  lease  wai  the  parties  agree  that  a  lease  shall  be  granted,  commencing  at  MichaeiMsoM 
Eefore  it*wu  i^ext,  for  the  the  term  of  seven,  fourteen,  or  twenty-one  years,  in  case  the  said 
«ecuted:—  M,  A,  Knight  shall  so  long  live,  at  and  under  the  yearly  rent,  &c.,  which  Lease 
defendant  wai  shall  contain  the  like  covenants,  conditions,  and  agreements,  or  such  of  tfaem 
tii***^ V°  ^*^  **  ®^^  ^®  considered  necessary,  as  the  lease  under  which  the  said  J,  Rkodts 
half  the  costs  now  holds  the  said  lands.  And  it  is  also  agreed,  that  the  said  lease  and  also  a 
Agreement*  aid  counterpart  shall  be  prepared  by  Mr.  Webb,  solicitor,  Reading,  at  the  ex- 
the  coiU  of  an  pense  of  the  said  /.  Rhodes,"  A  draft  of  the  lease  was  subsequently  |»epared 
IcMelimd  co^^^  ^^  ^^^  ^^  ^^  defendant,  by  the  plaintiff;  but  the  defemdant  having  ob|ected 
^^'P*'^  to  some  of  the  covenants,  a  correspondence  upon  the  subject  of  the  altermtioDs 

took  place  between  the  plaintiff  and  the  defendant's  solicitor;  and  the  lease 
having  at  length  been  approved  by  all  parties,  the  defendant  requested  tltat  it 
might  be  engrossed ;  but,  before  it  could  be  executed.  Miss  Knight,  who  was 
only  a  tenant  for  life  of  the  estate,  died,  and  the  lease  remained  unexecuted. 
The  plaintiff  charged  the  defendant  with  half  the  charge  of  preparing   the 


Rhodes. 
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agreement;  and  tiie  whole  of  the  charges  for  preparing  an  abstract  of  the  title,     Com,  Pleat. 
and  for  drawing  and  engrossing  the  lease  and  counterpart.  Webb 

It  was  contended  for  the  defendant  that,  under  these  circumstances,  he  was 
not  liable  to  pay  the  plaintiff's  demand;  but  a  verdict  was  found  for  the  plain- 
tiff for  14/.  2s.  9d„  mduding  1/.  168.,  which  was  half  the  plaintiff 's  charge  for 
the  agreement. 

Crowder,  in  pursuance  of  leave  reserved,  obtained  a  rule  nisi  to  enter  a  non- 
suit or  to  reduce  the  damages ;  upon  the  g^und  that  there  was  no  privity  of 
contract  between  the  parties. 

Hoggins  and  Neville  shewed  cause. — In  this  case  there  was  an  actual  re- 
tainer of  the  plaintiff  by  the  defendant ;  and  it  appears,  that  when  the  agree- 
ment for  the  lease  was  executed,  the  defendant  had  not  consulted  with  his  own 
attorney.  This  circumstance  distinguishes  this  case  from  others  which  may 
be  cited,  to  shew  that  a  retainer  is  necessary  to  entitle  the  attorney  to  recover 
his  costs.  Thus  in  Pratt  v.  Vizard(a),  it  was  held,  that  costs  of  preparing  a 
mortgage  could  not  be  recovered,  hecause  there  was  no  privity  between  the 
parties.  Doe  d.  Peter  v.  Watkins{b)  shews  that  it  is  a  very  usual  occurrence 
for  an  attorney  to  be  engaged  by  two  parties,  for  the  purpose  of  saving  ex- 
pense. Then  it  is  contended,  that  the  defendant  reaped  no  benefit  from  the 
services  performed  by  the  plaintiff;  but  this  is  not  so ;  for  it  appeared  that  a 
reduction  of  rent  was  provided  for  in  the  new  agreement.  Nor  could  such 
an  objection  prevail,  even  if  this  were  not  so,  because  it  was  not  through  any 
fanlt  of  the  plaintiff  that  the  lease  was  not  executed ;  on  the  contrary,  if  the 
defendant  had  not  raised  objections  to  the  terms  of  the  lease,  it  would 
probably  have  been  executed  before  the  death  of  the  intended  lessor. 

Wilde,  Seijt.,  and  Crowder,  in  support  of  the  rule. — It  is  obvious  that  the 
plaintiff  was  attorney  to  Miss  Knight,  and  not  to  the  defendant.  The  plaintiff 
is  no  party  to  the  agreement  between  Miss  Knight  and  the  defendant ;  and 
therefore  it  cannot  be  said  that  it  amounted  to  a  retainer.  In  Grissell  v.  Rth- 
hikson{c),  where  the  lessor  paid  his  attorney's  bill  for  a  lease  which  had  been 
prepared,  it  was  held,  that  the  lessor  was  entitled  to  sue  the  lessee  for  the 
amount  which  he  had  so  paid,  it  being  proved  to  be  the  usage,  that  lessees 
should  pay  the  expenses  of  the  lease.  So  here  the  plaintiff  ought,  in  the  first 
instance,  to  have  obtained  payment  from  Miss  Knight;  and  then  her  executors 
would  have  been  the  proper  parties  to  sue  the  defendant,  if  he  be  liable  at  all. 
In  Righy  v.  Dakin{d),  where  one  employed  an  attorney  to  raise  money  on 
mortgage,  and  the  attorney  employed  another  attorney,  who  agreed  to  advance 
the  money  on  behalf  of  a  client,  but  the  negociation  ultimately  failed :  it  was 
held,  that  the  attorney  of  the  intended  mortgagee  could  not  sue  the  mortgagor 
for  the  costs,  although  it  was  proved  to  be  the  practice  for  the  proposed  bor- 
rower to  pay  the  expenses  which  had  been  incurred.  And,  under  the  circum- 
stances of  this  case,  it  is  evident  that  the  defendant  obtained  no  benefit  by  the 
services  of  the  plaintiff. 

TiNDAL,  C.  J. — I  see  no  reason  for  disturbing  this  verdict.     The  question 

(o)  5  B.  &  Ado.  808.  (c)  3  Bing.  N.  C.  10 ;  2  HodgreB,  138.  S.C. 

(b)  3BiDg.N.C.421;  3 Hcd^i>,  25,8.0.  {d)  2  Young  &.  J.b3. 


Rhodes. 
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Com,  Pleat.  18,  wbetber  the  jury  were  right  in  finding  that  there  waa  a  retainer  of  the 
vFebb  plaintiff  by  the  defendant.  It  is  not  a  question  whether  he  was  retained  as  bis 
attorney  generally,  but  whether  he  was  retained  to  perform  this  stipulated 
work.  The  first  item  in  the  charge  is  half  the  costs  of  preparing  the  agree- 
ment. When  the  parties  met  at  the  plaintiff's  office,  there  was  no  joint  parse 
out  of  which  the  expense  of  the  agreement  was  to  be  paid;  and  what  is  tbe 
fair  inference  which  arises,  but  that  each  shall  pay  half.  Then  the  agreement 
contains  a  provision  that  a  lease  and  counterpart  shall  be  prepared  by  tk 
plaintiff,  at  the  expense  of  the  defendant.  Now,  all  the  parties  were  preseot 
at  that  time;  and  it  is  the  same  as  if  the  plaintiff  had  been  a  party  to,  and  had 
signed  the  agreement;  the  effect  of  the  transaction  being,  that  the  defendant 
consented  that  the  plaintiff  should  prepare  the  lease,  and  that  he,  the  defendsnt, 
would  pay  for  it.  This  distinguishes  this  case  from  other  cases  which  hare 
been  cited,  and  it  is  not  brought  within  the  principle  they  have  establtsbed; 
and  certainly,  we  should  be  anxious  to  avoid  circuity  of  acdon,  when  it  is  pos- 
sible. I  agree  that,  in  some  cases,  this  cannot  be  avoided ;  but  we  should  be 
slow  to  extend  the  necessity  of  putting  parties  to  the  inconvenience.  As  to 
the  first  objection,  I  therefore  think  that  the  jury  were  warranted  in  finding  i 
verdict  for  the  plaintiff.  The  next  point  is,  that,  as  the  lease  and  counterpart 
were  never  executed,  the  defendant  obtained  no  benefit  from  the  services  of  the 
plaintiff.  But  it  was  not  the  plaintiff's  fault  that  the  lease  rem&ined  uneie- 
cuted;  and  it  was  known  to  all  parties  that  the  intended  lessor  was  only 
tenant  for  life,  and  the  principle,  Actus  Dei  neminifacit  injuriam,  is  apphcable. 
Nor  could  it  be  expected,  that  the  plaintiff  intended  to  forego  payment,  if  Miss 
Knight  should  happen  to  die  before  the  lease  was  executed. 

Park,  J. — ^I  had  no  doubt  at  the  trial,  and  I  now  think  the  verdict  is  rigbt. 
The  case  must  be  considered  much  in  the  same  way  as  it  would  have  been  if 
the  plaintiff  had  been  a  party  to  the  agreement.  If  he  had  been,  it  is  im- 
possible that  he  could  have  sued  Miss  Knight  for  the  expense  of  preparmg 
the  lease.    The  cases  which  have  been  cited  are  not  applicable. 

BoBANQUBT,  J. — ^I  am  of  the  same  opinion.  The  rule  for  a  nonsuit  could 
not  be  granted,  if  the  plaintiff  is  entitled  to  recover  anything.  As  to  tbe 
charge  for  the  agreement,  it  appears  to  me,  that  when  the  parties  came 
together,  to  the  same  attorney,  each  became  liable  to  half  the  charges.  The 
principal  question  relates  to  the  costs  of  the  lease  and  counterpart;  and  I 
concur  with  the  judgments  which  have  already  been  deUvered.  It  is  e^reasly 
agreed  that  the  documents  shall  be  prepared  at  the  expense  of  the  defendant; 
and  the  plaintiff  having  afterwards  prepared  them,  he  would  not  have  been  en- 
titled to  require  payment  from  Miss  Knight,  although  he  may  have  been, 
originally,  her  attorney.  Then,  as  to  the  lease  never  having  been  executed. 
that  was  not  the  fault  of  the  plaintiff;  it  was  not  executed,  in  consequence  of 
the  death  of  the  intended  lessor. 

CoLTMAN,  J. — It  appears  to  me  that  this  case  stands  dear  of  any  difficalh\ 
provided  the  facts  shew  that  there  was  a  retainer  to  do  the  work.  If  there 
were,  whether  the  work  was  completed  or  not,  the  plaintiff  would  be  entitl^nJ 
to  recover  for  the  work  which  was  done.  And  it  seems  to  me  that  there  wa* 
evidence  from  which  the  jury  might  infer  a  retainer.     It  seems  that  the  plain- 
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tiff  was  originally  attorney  to  Miss  Knight;   but  it  was  for  the  defendant's     Com,  Pleat. 
benefit  that  he  should  not  have  another  attorney ;  and  it  is  a  very  common         vr"'"^ 
practice  for  an  attorney  to  act  for  both  parties,  to  save  expense.  v. 

I  give  no  opinion  as  to  the  first  item  in  the  bill,  for  half  the  expense  of  the       Rhodes, 
agreement.     Nothing  appears  to  be  stated  as  to  the  expense  of  preparing  it; 
bat,  as  a  decision  upon  that  point  in  favour  of  the  defendant  would  only  reduce 
the  damages,  I  agree  that  this  rule  must  be  discharged. 

Rule  discharged. 


Baden  v.  Flight.  ^ptn^s. 

r^OVENANT.     The  declaration  stated,  that  on,  &c.,  by  a  certain  indenture,  A  declaration 
the  plaintiff  demised  unto  the  defendant  a  certain  messuage,  &c.,  to  have  q,^  a  lease,  al- 
and to  hold  the  same  unto  the  defendant,  his  executors,  and  administrators,  l^ge<l,  that, 
from  Michaelmas  Day  then  next  ensuing,  for  thirteen  years  and  the  half  of  ing  of  the  inJ 
another  year,  from  thence  next  ensuing;  yielding  and  paying  therefore,  yearly  ^^^h  I'sth  **^^ 
and  every  year  during  the  said  term,  unto  the  plaintiff,  his  executors,  ad-  March^  1836, 
ministrators,  and  assigns,  the  yearly  rent  or  sum  of  132/.  10*.,  by  four  equal  and  n^arwi^f  a''^ 
even  quarterly  payments,  each  and  every  year  of  the  said  term,  that  is  to  say,  year'a  rent, 
the  25th  day  of  December,  the  25th  of  March,  the  24th  of  June,  and  the  29th  d"f  "?/year 
of  September,  &c.      And  the  defendant  did  thereby  covenant  that  he  would  !»**  aforesaid, 
yearly  and  every  year,  during  the  said  term  thereby  granted,  well  and  truly  arrear,  con- 
pay  or  cause  to  be  paid  unto  the  plaintiff,  his  executors,  administrators,  or  ^'^  ^°  the  in. 
assigns,  the  said  yearly  rent  or  sum  of  132/.  10^.,  upon  the  several  days  and  that  no'quar- 
times,  and  in  manner  thereinbefore  mentioned  and  appointed  for  payment  i^l^orT^he  wihl 
thereof;  by  virtue  of  which  said  demise  the  defendant  entered,  &c. ;  that  after  25(h  March, 
the  making  the  said  indenture,  and  during  the  said  term  thereby  granted,  to  Tnear"  nlorfTrf 
wit,  on  the  25th  of  March,  1 836,  a  large  sum  of  money,  to  wit,  the  sum  of  formA.    HeU^ 
SSI.  5s.,  for  two  quarters  of  a  year  of  the  said  term,  ending  on  the  day  and  that  the  plc»^'* 
year  last  aforesaid,  and  then  last  elapsed,  became  and  was  due,  and  still  is  in  ^**  *^- 
arrear,  to  the  plaintiff,  contrary  to  the  tenor  and  effect,  true  intent  and  mean- 
ing, of  the  said  indenture,  and  of  the  said  covenant  of  the  defendant  by  him  in 
that  behalf  so  made  as  aforesaid. 


JPlea — ^Thatno  quarter's  rent,  ending  on  the  said  25th  of  March,  1836,  then 
became  or  was  due  or  in  arrear,  by  virtue  of  the  said  indenture  in  the  declara- 
tion mentioned,  or  according  to  any  of  the  provisos,  agreements,  covenants, 
or  terms  therein  contained,  or  anything  therein  mentioned,  in  manner  and  form 
aa  the  plaintiff  had,  in  his  declaration  in  that  behalf,  alleged;  and  of  that  the 
de£endant  put  himself  upon  the  country,  &c. 

JDemurrer — ^For  that  the  plea  of  riens  en  arriere  a  not  admissible  in  an 
action  for  a  breach  of  covenant  for  non-payment  of  rent  on  a  specified  day ; 
thtkt  the  plea  ought  to  have  shewn  specifically,  and  with  sufficient  certainty, 
ho^ve  that  quarter's  rent  did  not  become  due  or  in  arrear,  or  how  the  defendant 
vras  discharged  from  the  payment  thereof;  that  it  ought  to  have  shewn  how 
tb.e  quarter's  rent  was  paid  or  discharged,  instead  of  alleging,  generally,  that  it 
pras  not  due  or  in  arrear;  that,  as  a  plea  of  satisfaction,  the  plea  was  bad  and 
argumentative;  that  it  was  double,  inasmuch  as  it  put  in  issue,  not  only  that 

VOL.  III.  M 
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Com.  Pleas,    the  quarter's  rent  ever  became  due  or  in  arrear,  but  also  that  it  was  due  or  in 
^^[^^        arrear  at  the  time  of  the  commencement  of  this  suit;  that  the  plea  ought  to 
V.  have  shewn  specifically  a  performance,  or  excuse  for  the  performance,  of  the 

said  covenant  to  pay  the  quarter's  rent. 
Joinder  in  demurrer. 

Channell  was  heard  in  support  of  the  demurrer.  He  urged  the  grounds  of 
demurrer  which  have  been  stated. 

Hoggins,  contrd. — The  plaintiff  avers  in  his  declaration,  that,  on  a  certain 
day,  two  quarters'  rent  was  due  and  in  arrear;  and  the  plea  puts  that  fact  in 
issue.     The  rent  might  not  have  been  due  on  that  particular  day,  and  the  de- . 
fendant  is  entitled  to  traverse  the  statement. 

TiNDAL,  C.  J. — ^The  substantial  allegation  in  the  declaration  is  this,  that, 
during  the  term,  two  quarters*  rent  became  due  and  in  arrear;  and  though  a 
particular  day  is  named,  that  carries  it  no  further.  The  defendant  has  no 
right  to  answer  that  no  quarter's  rent,  ending  on  that  particular  day,  was  due 
or  in  arrear.  Hare  v.  Savil(a)  is  an  express  authority  that  riens  en  arriert  is 
no  plea  in  covenant,  because  the  plea  confesses  that  the  covenant  is  brokei^. 

BosANQUET,  J.,  and  Coltman,  J.,  concurred. 

Judgment  for  plaintiff. 

(a)  1  Brownl.  k  Goldes,  19. 


MayB. 


OvEUTON  V.  SwETTENHAM  and  another. 


Theacticm 
verdict  was 


Upon  a  writ  of  pALSE  JUDGMENT  from  the  County  Court  of  Denbighshire, 

from  i"amnfy  ^  ^^*®  brought  in  the  county  court,  to  recover  1/.  lOs.,  and  a 

court,  the         found  for  the  plaintiff,  subject  to  leave  reserved  for  the  defendant  to  move  to 

turned  a  mere     enter  a  nonsuit,  on  the  ground  that  the  cause  of  action  did  not  arise  within  tb& 

transcript  of  jurisdiction  of  the  court.  Upon  the  return  of  the  writ  of  false  judgment*  the 
the  proceedings  *!.  „       .  ,.  *^  ,  ,       ,       ,      .^  J      o         -» 

which  had         followmg  proceedmgs  were  returned  by  the  sheriff: — 

iS'th"  Mun  "  ^*  ^®  ^^  county  court,  &c.,  before  Henry  Hert,  &c.,  four  lawful  knights 

below,  BO  that  of  the  same  county,  William  Swettenham  and  Robert  Evans  Domes  complain 
pai^^whefhTit  against  Thomas  Overton,  in  a  plea  of  debt  of  39«.  llrf.— 11th  JV(w««^?r,  1835. 
had  jurisdiction  Mr.  J^. /off^^  appears  for  defendant. — 6th  January,  1836.  Declaration.  Did 
whlrtn^'^  grant  to  pay.— 13th  March,  1836.  Motion  for  particulara.— 25th  May.  1836. 
the  Court  re-  Particulars  filed. — 22nd  June,  1836.  Defendant  moved  for  further  time  to 
transcript  to  be  plead,  and  a  week's  time  was  granted. — 30th  June,  1836.  Plea.  GeneFal 
amended.  [gg^g  filed,  with  notice  of  set-off,  for  21,  2s,,  for  work  and  labour,  care,  dili- 

gence, attendances,  andjoumies. — 20th /ti/y,  1836.  Similiter. 

"  At  the  ninth  county  court,  holden,  &c.,  on  the  12th  October,  1836,  before, 
&c.,  cause  tried,  verdict  for  plaintiffs,  damages,  1/.  iOs„  but  with  pennissioQ 
for  defendant  to  move  the  court,  on  the  7th  December  next,  for  leave  to  set 
aside  the  verdict,  and  enter  a  nonsuit;  or,  if  the  sheriff  has  no  legal  nglit  to 
enter  such  nonsuit,  then  that  the  defendant  may  move  the  Court  of  Kins's 
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Bench,  in  next  tenn,  to  set  aside  the  verdict,  and  enter  a  nonsiidt. — ^At  the    Com,  Pleat, 
11th  county  court,  holden,  &c.,  on  the  7th  December,  1836,  rule  for  nonsuit     ^  ^^'^ir 
refused.— 19th  I>n;emd«r,  1836.  Costs  taxed  at  12/.  Ba.  ed.  ^  v. 

SWSTTENHAM. 

Stephen,  Seijt.,  ohtained  a  rule  nisi,  calling  on  the  plaintiff  helow  to  shew 
cause  why  this  transcript  of  the  proceedings  hdow,  should  not  he  remanded  to 
the  sheriff,  to  be  amended  according  to  the  facts  of  the  case,  if  the  pleadings 
therein  referred  to  were  delivered  or  set  forth  at  length;  or  why  Uie  sheriff 
should  not  certify  the  practice  of  the  county  coxtrt,  and  shew  what  forms  of 
pleading  were,  by  the  practice  of  that  court,  understood  to  be  expressed  by  the 
said  entries.  It  was  suggested,  that,  as  the  proceedings  were  returned,  it  was 
impossible  for  the  plaintiff  above  to  shew,  that  the  debt  which  had  been  re- 
covered, was  not  incurred  within  the  jurisdiction  of  the  county  court;  and 
Williams  v.  Lord  Bagot{a)  was  cited,  where  the  Court  of  King's  Bench  or- 
dered an  inferior  court  to  amend  its  record,  according  to  the  facts  of  the  case, 
after  an  imperfect  record  had  been  annexed  to  a  writ  of  error. 

Jervis  and  JR.  V,  Richards  shewed  cause,  upon  an  affidavit,  which  stated, 
that  it  was  not  the  practice  in  the  county  court  to  enter  any  of  the  proceedings 
at  leiigth;  and  that  it  was  not  usual  to  file  or  deliver  any  declaration;  that  by 
the  entry,  "  Did  grant  to  pay,"  is  understood  the  old  form  of  concessit  solvere, 
formerly  used  in  the  local  courts  of  Wales,  and  well  known  to  run  in  a  form 
containing  the  words,  "  and  within  the  jurisdiction  of  this  court. — ^The  matter 
stated  in  the  affidavit  is  an  answer  to  this  application.  If  a  declaration  is  ne- 
cessary, it  is  the  duty  of  the  plaintiff  to  prepare  it;  but  the  sheriff  is  not  bound 
to  expand  the  proceedings.  [Tindal,  C.  J. — ^The  sheriff  tried  this  cause,  uppn . 
the  fedth  that  something  more  was  to  be  done.  Coltman,  J. — ^It  is  a  common 
practice  among  magistrates  to  take  mere  minutes  of  their  proceedings,  and  to 
put  them  into  form  afterwards.]  The  Court  has  no  power  to  order  a  bad 
record  to  be  amended;  and  if  the  declaration  is  incorrect,  then  it  will  be  to  the 
injury  of  the  defendant  in  error. 

TiNDAL,  C.  J. — If  this  had  been  returned  in  the  shape  of  a  record,  we 
should  not  have  interfered;  but  this  is  obviously  a  mere  note  of  what  passed 
in  the  court  below.  This  application  is  analogous  to  alleging  diminution  in  a 
writ  of  error,  where  the  party  prays  a  writ  to  the  justices  who  certified  the 
record,  to  certify  the  whole  of  it.  But  as  the  defendant  below  is  not  entitled 
to  allege  diminution  in  this  case,  this  rule  must  be  made  absolute,  on  pay- 
ment of  costs. 

Park,  J.,  Bosanqubt,  J.,  and  Coltman,  J.,  concurred. 

Rule  absolute  (6). 

(a)  4  Bow.  &  Rj.  315.  court,  Tidd's  Forms,  674,  0th  ed.    Dunn 

(6)  See  a  form  of  a  declaration  in  a  county      v.  Cmmp,  3  Brod.  &  Bing:.  301;. 
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J»^y2-  Staley  r.  Long. 

^rtuJlfy^Juc.^''  J^^I-FOURD,  Seijt.,  obtained  a  rule  nisi,  calling  upon  the  plaintiff  to  shew 

ceeds  in  an  causc  why  the  postea  which  had  been  delivered  to  him,  should  not  be  de- 

tkieT  to  the  Hvered  to  the  defendant;  to  enable  him  to  proceed  with  the  taxation  of  costs  Id 

cufltody  of  the  an  action  of  trespass,  for  breaking  and  entering  the  plaintiff's  close.     The  dc- 

fore,  where,  in  fendant  pleaded,  first,  Not  Guilty ;  secondly,  that  the  plaintiff  waa  not  poe- 

tr«ipaw.  a  ver-  gessed  of  the  close;  and,  thirdly,  a  right  of  way  over  the  locus  in  qmo;  upon 

shilling  da-  which  issues  were  joined.     A  verdict  was  found  for  the  plaintiff  on  the  first  and 

foaS?Vor*the  ^^^o^^  issues,  with  one  shilling  damages ;  and  for  the  defendant  on  the  third 

plaintiff  on  Not  issue. 
Oailty,  and  on 

the  property  in  Ludlow,  Serjt.,  shewed  cause. — ^The  question  is,  whether,  as  the  plaintiff 

the  dote;  and  a  lias  recovered  damages  upon  two  of  the  issues,  he  is  not  entitled  to  the  cus- 

▼erdict  for  the  -e        r 


defendant  on  tody  of  the  postea.     There  can  be  no  difference,  in  principle,  between  a  ver- 

ri*  h^Tof*  *"  ***  *  diet  for  a  thousand  pounds  and  for  one   shilling.     In  Smithy.  Edmxtrds{a), 

over  the  it  was  broadly  laid  down  by  Coleridge,  J.,  that»  if  the  plaintiff  succeeds,  and 

wtMheld  that  J^^covers  damages  on  part  of  his  cause  of  action,  he  is  entitled  to  have  the 

thepoBtea  postea  delivered  to  him.     [Park,  J. — In  contemplation  of  law,  the  postea  re- 

OQffnt  to  liave  .  n 

bein  deliTered     mams  m  court.] 

to  the  defeo- 

•**•***•  Talfourd,  Seijt.,  conirct, — ^The  plaintiff  has  refused  to  produce  the  postea  to 

'the  prothonotary,  to  enable  him  to  tax  the  costs;  and,  as  the  costs  to  be  re- 
ceived by  the  defendant  exceed  the  amount  of  the  plaintiff's  costs,  the  plaintif 
is  interested  in  delaying  the  progress  of  the  taxation.  It  is  evident  tiiat  the 
real  substantial  issue  in  the  cause  has  been  found  for  the  defendant  (6). 

TiNDAL,  C.  J. — ^The  plaintiffhas  recovered  a  verdict  on  the  two  first  issacs, 
and  the  defendant  on  the  third,  which  establishes  the  right  of  way  over  the 
plaintiff's  close.  It  is  evident  that  the  great  burthen  of  expense  at  the  trial 
would  arise  upon  the  issue  found  for  the  defendant,  because  it  involved  the 
substantial  question  between  the  parties ;  and  as  the  balance  of  the  taxed  cost? 
must  be  very  much  in  favour  of  the  defendant,  the  plaintiff  will  be  natuiallr 
slow  in  proceeding  to  tax  the  costs.  It  was  a  little  slip  on  the  part  of  the  jury  to 
give  a  shilling  damages  to  the  plaintiff,  and  it  is  because  they  have  done  so,  that 
the  officer  of  the  court  has  thought  that  the  plaintiff  was  entitled  to  the  postea; 
but  it  seems  to  me,  that  the  defendant  is  entitled  to  the  custody  of  it;  and  this 
rule  must  be  made  absolute.  ^ 

Park,  J.,  concurred. 

BosANQTTBTf  J. — ^Thc  plaintiff  will  be  entitled  to  his  costs  on  the  first  and 
second  issues,  which  were  unnecessarily  put  upon  the  record;  but,  as  the  de- 
fendant  substantially  succeeded  in  the  action,  the  postea  has  been  improperir 
delivered  to  the  plaintiff;  and  this  rule  must  be  made  absolute. 

CoLTMAN,  J. — ^The  postea  ought  to  have  been  delivered  to  the  party  who 
substantially  succeeded  in  the  action. 

Rule  absolate. 

(o)  1  Har.  k  Wol.  497.  (b)  See  Knighi  r.  Woore,  ante,  p.  1. 
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Doe  d.  Daffey  v.  Sinclair.  ^y®- 

Jf^ ANSEL  appUed  for  the  discharge  of  apriaoner.  under  48  Geo.  3,  c.  1^23,  ^J^^^ '" 

who  had  been  in  prison  for  more  than  twelve  months,  for  the  damages  twelve  monthi 

and  costs  of  an  action  of  ejectment.    The  damages  were  one  shilling ;  costs,  2/. ;  danrnget  in 

and  increased  costs,  245/.  19«..  makmg,  altogether,  248/.;  for  which  sum  the  ejwtment,  and 

defendant  had  been  taken  m  execution.  jond  20/.,  ii 

entitled  to  hit 

discharge  un- 

Butt  appeared  to  shew  cause  in  the  first  instance. — In  Doe  d.  Threlfatt  v.  der48  Geo.  8^ 

Ward{a),  it  was  certainly  held,  that  a  prisoner  in  custody  on  a  judgment  in  ^' 

ejectment  was  entitled  to  the  relief  given  by  the  statute;   but  there  the  costs 

were  less  than  20/.     But  Doe  v.  Reynolds  (b)  is  an  express  authority,  that,  in 

such  a  case,.the  statute  does  not  apply;  and  Lord  Tenterden,  O.  J.,  says,  "  I 

am  of  opinion,  that  this  is  not  a  case  within  the  statute.     The  object  of  the 

statute  was,  to  relieve  persons  in  execution  upon  a  judgment  for  a  debt  or 

danzages.     Here  the  defendant  is  in  execution  for  the  costs  of  an  ejectment. 

The  object  of  a  party  instituting  such  a  proceeding  is,  to  recover  the  posses* 

aoa  of  land,  and  not  any  debt  or  damages."     This  case  was  not  cited  in  Doe 

d.  TkrelfaU  v.  Ward{a). 


.123. 


TiNDAL,  C.  J. — ^The  words  of  the  statute  are  decisive.  It  applies  "  to  aE 
persons  in  execution,  upon,  any  judgment,  for  any  debt  or  damages  not  exceed- 
ing the  sum  of  20/.,  exclusive  of  the  costs  recovered  by  such  judgment."  The 
rule  must  be  absolute. 

Park,  J.,  Bosanqcbt,  J.,  and  Coltman,  J.,  agreed. 

Rule  absolute  ((/). 

( a)  2  M.  &  WeU.  65.  (</)  See  also  Doe  d. ,  1  Dowl.  P.  C.  69. 

{h)   lOB.  &Cies8.  481. 


Cons  v.  Kirk. 


Afay  4. 


ARULiB  had  been  obtained  to  set  aside  a  juderment,  upon  affidavits  which   ^  ^^'^\  °J  ■"™- 
.  JO  '     r  mons  had  been 

disclosed  the  fouowmg  facts : —  sexred  in  debt. 

On  the    13th  of  March,  the  defendant  in  the  action  was  served  with  a  J^dldartdS&fn 

snit  of  summons  in  debt;  and,  on  the  21st  of  March,  notice  of  a  declaration  in  atsumpsit. 

tssumpsit  for  goods  sold  and  delivered,  was  served,  with  a  notice  to  plead,  did  not  apply^to 

^  the    25th  of  March,    the  defendant's  attorney  wrote  to  the  plaintiff's  »et  wide  the 

ittomey  to  inform  him,  that  the  defendant  intended  to  pay  the  debt  and  costs,  irreguUrity, 

md  requiring  to  know  how  the  action  then  stood ;   but  no  answer  was  re-  **.!L'|^***  P^*^°' 

%ived.    Judgment  for  want  of  a  plea  was  signed  on  the  10th  of  April,  in  debt,  gigned  judg. 

ment,  in  debt, 
. ,      for  wmt  of  a 
Addison  shewed  cause. — The  defendant  ought  to  have  applied  to  set  aside  plea,  the  Court 

he  declaration,  for  irregularity;  and  the  letter  of  the  25th  of  March  amounted  J^"  Oie** 

ground  that  the 
defendant  might  have  expected  to  reeeive  notice  of  a  writ  of  inquiry. 
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CofT^.  Pkas,    to  a  waiver  of  the  irregularity  complained  of .     In  Smith  Y,Ciarke{(BL),TXwu 
"^^^^^        held,  that  interlocutory  judgment  could  not  be  set  aside,  because  the  notice  of 
V.  declaration  was  unnecessary.     Rutty  v.  Arlngr{b), 

KiBK 

TiNDAL,  C.  J. — ^When  the  defendant's  attorney  saw  a  dedaration  in  as- 
sumpsit, he  might  reasonably  suppose  that  execution  would  not  issue,  mitil  s 
writ  of  inquiry  had  issued;  and  he  might  have  been  contented  to  wait,  until  be 
received  notice  of  its  execution.  The  plaintiff's  attorney  does  not  answer  tke 
letter  of  the  25th  of  April,  to  inform  him  how  the  proceedings  then  stood. 
The  rule  must  be  made  absolute,  the  defendant  undertaking  not  to  bring  any 
action. 

BosANQUBT,  J.,  and  Coltman,  J.,  concurred. 

Rule  abficdute* 

(a)  2  Dow.  P.  C.  218.  (6)  2  Dow.  P.  C.  36. 


END  OF  EASTEU  TERM. 


CASES 


ARGUED  AND   DETERMINED 


IN  THB 


COURT     OF    COMMON    PLEAS 


IN 


Trinity   Term,    1837* 


B£ALE  and  another  r.  S.  Saunders  and  C.  Saunders.     -^""^  ^ 

A  SSUMPSIT  upon  an  implied  agreement,  to  repair  a  certain  brewery  and  J^eTSa^f  o 

premises,  adled  the  Wheat  Sheaf  Brewery,     The  first  count  of  the  stated,  that  the 
declaration  stated,  that  the  defendante  had  become  and  were  tenants  to  the   b^olSlfeMd**'^ 
plaintiffis,  of  a  certain  brewery  and  premises,  situate,  &c. ;  and,  in  consideration   were  tenanta 
thereof,  they  undertook  and  promised  that  they,  the  said  defendants,  should  of 'a  brewCTyf*' 
and  would,  at  their  proper  costs  and  charges,  from  time  to  time  and  at  all  and  in  conaide- 
times  thereafter,  during  their  said  tenancy,  well  and  sufficiently  repair,  uphold,   |hey  undertook 
support,  and  maintam,  mend,  and  keep,  the  said  brewery  and  premises,  and  ^o  '•P^'  *****_ 
all  and  singtdar  the  erections  and  buildings  then  erected  and  built,  and  there-   that  the  defen- 
after  to  be  thereon  erected  and  built,  in,  by,  and  with  all  and  all  manner  of  JnS^peJJ^hMd 
needful  and  necessary  reparations  and  amendments  whatsoever,  when,  where,   the  pre. 
and  as  often  as  need  or  occasion  shoiild  require,  (fire,  which  might  happen  to  Ju\n*oui*and 
destroy  the  said  premises  or  any  part  thereof,  only  excepted).     That  the  de-   prostrated. 

fendants  were  and  continued  tenants  of  the  said  brewery  and  premises,  to  the   taken  for  the 

plaintiff's,  sub. 
ject  to  a  special  case,  which  stated  the  folloning  facts:— In  1769,  a  leane  of  the  premises  in 

auention  was  made  to  one  Uppom^  bv  a  tenant  tor  life,  for  a  term  whicli  expired  in  1830 ;  and 
lat  lease  contained  a  covenant  from  the  lessee  to  repair  the  premises.  Samuel  Sandert  became 
the  assignee  of  the  lease,  and  in  1795,  he  made  an  under-lease  at  an  improved  rent,  and 
Samnel  Sander*^  during  his  life-time,  and  the  defendants,  after  his  death,  paid  the  rents 
reserred  in  the  lease  of  1769,  until  1827  ;  and  received  the  improved  rent,  payable  under  the 
lease  of  1795,  until  1830.  The  plaintiffs  were  assignees  of  the  reversion,  and,  in  1830,  the 
premises  were  in  a  very  dilapidated  state  ;  but  it  was  then  ascertained,  that  the  lease  of  1769, 
was  void,  because  the  tenant  for  life  had  exceeded  his  power  of  leasing,  //c/d,  first,  that  as  all 
the  parties  had  treated  the  lease  as  being  Talid,  the  defendants  were  bound  by  the  terms  of  it ; 
and  that  they  were  liable  to  pay  such  an  amount  of  damages,  as  would  be  sufficient  to  put 
the  premises  in  repair  at  the  expiration  of  the  term  ;  and  that  the  declaration  disclosed  a  suffi. 
cient  consideration  to  support  the  promise ;  also,  that  the  defendants  were  liable  to  pay  the 
rent  reserved  in  the  lease  of  J769,  until  its  expiration,  but  that  they  were  not  liable  for  rent  or 
dilapidadons  after  1830. 
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Com.  Pleat,    plaintifis,  for  a  long  space  of  time,  to  wit,  from  the  time  of  mating  of  tiie 
jf'^'^^         said  promise  and  undertaking  hitherto ;  nevertheless,  that  the  defendants  did 
V.  not,  nor  would,  after  the  making  of  their  said  promise  and  undertaking,  wdl 

Sandebb.  jyj^  sufficiently  repair,  uphold,  support,  maintain,  mend,  or  keep,  the  said 
brewery  or  premises,  in,  by,  and  with  all,  and  all  manner  of  needful  and 
necessary  reparations  or  amendments,  (fire  only  excepted) ;  but,  on  the  con- 
trary thereof,  the  defendants,  after  the  making  of  their  said  promise  and 
undertaking,  and  during  the  continuance  of  their  said  tenancy,  to  wit,  on  the 
day  and  year  aforesaid,  and  from  thence  hitherto,  wrongfully  and  unjustly 
suffered  and  permitted  the  said  brewery  and  premises  to  be  ruinous,  broken 
down,  prostrated,  and  destroyed,  and  the  same  to  remain  and  continue  eo 
ruinous,  broken  down,  prostrated,  and  destroyed.  There  was  a  second  oonnt, 
for  use  and  occupation  of  the  same  premises,  and  upon  an  account  stated. 
The  defendants  pleaded  the  general  issue,  and  three  other  pleas  traversing  the 
allegations,  in  the  first  count,  but  no  question  arose  on  the  pleas ;  if  any 
question  should  turn  upon  the  declaration,  or  the  form  of  it,  or  upon  the  pleas, 
they  were  to  be  deemed  part  of  this  case,  and  might  be  referred  to  accord- 
ingly. The  cause  was  tried  before  Tindal,  C.  J.,  at  nisi  prius,  at  the  sittings 
after  Hilary  Term,  1836,  when  a  verdict  was  found  for  the  plaintifib,  subject 
to  the  opinion  of  this  court,  on  the  following  case : — 

TTieophUus  Salway,  being  seized  in  fee  of  the  premises  in  question,  on  the 
12th  August,  1756,  by  his  will  devised  the  same  to  his  brother,  Richard 
Salway,  for  life :  remainder  to  his  first  and  other  sons  in  tail ;  remainder  to 
the  Rev.  Dr.  Thomas  Salway  for  life;  remainder  to  John  Saiway,  ion 
of  the  said  Thomas  Salway,  for  life;  remainder  to  the  first  and  other 
sons  of  the  said  John  Salway,  with  remainders  over ;  and  which  said  devise 
contained  the  following  power  of  leasing: — "that  it  shall  be  lawful  for 
the  said  several  tenants  for  life,  when  and  as  they  shall  respectively 
come  into  possession  of  my  said  estates,  by  virtue  of  the  limitations 
aforesaid,  to  make  leases  thereof,  for  any  term  or  number  of  years,  not 
exceeding  21  years,  at  the  best  improved  rents  that  can  be  gotten,  without 
taking  any  fine  for  making  the  same ;  so  as  such  leases  be  made  to  take  place 
in  possession,  and  do  contain  usual  covenants ;  and  I  further  empower  the 
said  tenants  for  life,  when  they  shall  respectively  come  into  possession  of  my 
said  estates,  as  aforesaid,  to  make  leases  of  houses  or  ground  in  Limdom,  or 
the  county  of  Middlesex,  for  any  term  or  number  of  years,  not  exceeding  61 
years,  for  the  purpose  of  building,  rebuilding,  or  substantially  repairing  the 
said  estates ;  but  without  taking  any  fine,  and  so  as  there  be  reserved  thereon 
the  best  rent  that  can  reasonably  be  got,  according  to  the  nature  and  drcnm- 
stances  of  the  case,  and  so  as  such  leases  do  contain  all  proper  and  reasooahle 
covenants. 

J^eophilus  Salway,  after  thus  making  his  will,  died  on  the  Ist  May,  1760; 
and  Richard  Stdway,  his  brother,  the  first  devisee  for  life,  became  posaessed  of 
the  premises  in  question,  under  the  said  devise.  On  the  19th  July,  1763,  by 
indenture  of  lease  of  that  date,  the  said  Richard  Salway  demised  the  premises 
to  one  James  Whalley,  for  the  term  of  21  years,  at  the  yearly  rent  of  5/. ; 
and  afterwards,  by  indenture  of  lease  dated  the  6th  July,  1769,  made  between 
the  said  Richard  Salway,  of  the  one  part,  and  George  Uppom  and  Thomas 
Main,  of  the  other  part,  after  reciting  the  indenture  of  lease  dated  the  1 9th 
day  of  July,  1763,  and  that  by  several  mesne  assignments,  the  term  thereby 
granted  had  become  vested  in  one  George  Wheeler,  who  had  died ;  and  that  it 
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was  then  the  property  of  his  executors  and  executrix,  who,  by  indenture  of    ^^m.  Pleai. 
lease  dated  the  29th  January,  1768,  had  demised  the  said  premises,  with  the        ^^^"^^^^ 
baildings  thereon,  to  the  said  George  Uppom  and  Thomas  Main,  for  the  residue  v. 

of  the  said  term  of  years,  at  the  yearly  rents,  covenants,  and  agreements,  in      Sandebs.  • 
the  underlease,  last  aforesaid  mentioned;  and  also  reciting,  that  the  said 
George  Uppom  and  Thomas  Main,  since  the  granting  of   the  said  lease  to 
them,  had  erected  several  buildings  on  the  said  premises ;  and  that,  for  the 
better  carrying  on  of  their  trade  of  soap-boilers,  they  intended  to  erect  several 
other  buildings.     It  was  witnessed,  that  the  said  Richard  Salway  did   demise 
and  let  the  said  premises  unto  the  said  George  Uppom  and  Thomas  Main,  their 
executors,   administrators,  and  assigns;    to  have  and  to  hold  the  same  to 
them,  their  executors,  administrators,  and  assigns,  from  the  end  and  expi- 
ration of  the  term  of  21  years,  mentioned  in  the  eald  hereinbefore  recited 
indenture  of  lease,  granted  by  Richard  Salway  to  James  Walley,  for  the  term 
of  46  years,  from  thence  next  ensuing  ;  yielding  and  paying,  therefore,  yearly 
and  every  year,  during  the  said  term  of  46  years,  thereby  granted  unto  the 
said  Richard  Salway,  his  executors,   administrators,  and  assigns,  the  yearly 
rent  or  sum  of  10/.,  free  of  all  deductions,  by  half  yearly  payments,  on  the 
2Gth  March  and  the  29th  September,   every  year ;  the  first  payment  to  begin 
and  to  be  made  on  the  29th  September,  next  following  the  end  and  expiration 
of  the  said  term  of  21  years,  granted  by  the  said  Richard  Salway,  to  the  said 
James  Whalley  ;  and  the  said  George  Uppom  and  Thomas  Main  for  themselves, 
their  executors,  administrators,  and  assigns,  did  thereby  covenant  and  grant 
to  and  with  the  said  Richard  Salway,  bis  heirs,  executors,  administrators, 
and  assigns,  that  they,  their  executors,  administrators,  or  some  of  them, 
should  and  would,  at  their  or  some  or  one  of  their  proper  costs  and  charges, 
from  time  to  time,  and  at  all  times  thereafter,  during  the  said  term,  well  and 
sufficiently  repair,  uphold,  support,   sustain,  maintain,   pave,  purge,  scour, 
deanse,  empty,  mend,  and  keep  the  said  piece  or  parcel  of  land,  and  all  and 
singular  the  erections  and  buildings  then  erected  and  built,  or  thereafter  to  be 
erected  and  built,  on  the  said  premises,  with  the  appurtenances  thereinbefore 
demised,  and  every  part  and  parcel  thereof,  in,  by,  and  with  all  and  all  manner 
of   needful  and  necessary  reparations,  support,  paving,  purging,  scouring, 
cleansing,  emptying,  and  amendments,  whatsoever,    and  that  when,  where, 
and  as  often  as  need^or^occasion  should  be  and  require ;   and  the  said  piece  or 
parcel  of  land  with  the  erections  and  buildings  thereon  erected  and  built,  or 
to  be  erected  and  built,  and  other  the  premises  being  so  well  a^d  sufficiently 
repaired,  supported,  paved,  purged,  scoured,  cleansed,  emptied,  and  amended, 
at  the  end  of  the  said  term,  or  other  sooner  determination  of  that  demise  unto 
the  said  Richard  Salway,  his  executors,  administrators,   and  assigns,  should 
and  would  peaceably  and  quietly  leave,  surrender,  and  yield  up,  (fire  which 
might  happen  to  destroy  the  said  premises,  or  any  part  thereof,  only  excepted.) 
Richard  Salway  died  on  the  25th  July,  1775,  and  John  Salway,  (the  Rev. 
Doctor  J^mas  Salway  being  dead,)  became  seized  of  the  premises,  as  tenant 
for  life  ;  remainder  to  his  first  and  other  sons  in  tail  as  aforesaid :  the  said 
John  SiiiWoy  joined  with  his  son,  Richard  Salway,  in  May,  1795,  in  suffering 
a  common  recovery  of  the  said  premises ;  and,  by  indenture  dated  15th  of  May, 
1795,  it  'vras  declared,  that  such  recovery  should  enure  to  the  use  of  the  said 
John  Salway  for  life,  with  remainder  to  the  said  Richard  Salway,  his  son  in 
fee.     On  the  10th  June,  1803,  the  said  John  Salway  died,  an^on  the  14th 
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Com.  Pleat,    January,  1^25,  the  said  Richard  Salway,  being  seized  in  fee,  as  aforesaid,  of   • 
the  premises,  by  his  will  devised  the  same  to  the  plaintifis,  upon  certain  trusts 
in  the  will  mentioned,  and  nominated  them  his  executors.    On  the  H)th 
February,  1825,  the  said  Richard  Salway  died. 

The  lease  of  1763,  aforesaid,  and  the  term  of  21  years  thereby  created,  and 
the  indenture  of  1769,  aforesaid,  and  the  term  alleged  to  have  been  thereby 
created,  as  aforesaid,  afterwards  vested  in  one  Samuel  Sanders,  by  asaignmait 
By  indenture,  dated  28th  September,  1795.  made  between  tiie  said 
Samuel  Sanders,  of  the  one  part,  and  John  Oxley  and  Frederick  Tessk,  of  the 
other  part ;  reciting  that,  by  an  indenture  of  lease  dated  5th  September,  1781, 
it  was  witnessed,  that  in  consideration  of  150/.,  and  for  other  the  cod- 
siderations  therein  mentioned,  the  said  Samuel  Sanders  did  demise  and 
lease  to  James  Haig,  John  Haig,  and  John  White,  the  premises  in  question; 
to  hold  the  same  from  Michaelmas,  then  next,  for  14  years,  under  the  yearly 
rent  of  76/.,  payable  quarterly,  with  a  proviso,  to  grant  a  further  lease  at  the 
expiration  of  the  said  term,  upon  certain  terms,  aud  reciting,  that  the  right  of 
renewal  had  become  vested  in  the  said  John  Oxley  and  Frederick  Tessh,  who 
had  requested  the  said  Samuel  Sanders,  to  grant  them  a  lease  for  the  term  of 
40  years,  to  be  computed  from  the  day  of  the  said  indenture  of  lease,  which 
the  said  Samuel  Sanders  had  agreed  to  do ;  and  also,  to  grant  them  a  farther 
term  of  eight  years  and  three  quarters  therein. 

It  is  by  the  said  indenture  of  the  28th  September,  1795,  witnessed,  that  in 
consideration  of  372/.  to  the  said  Samuel  Sanders  paid,  the  said  Samud  Sadden 
did  demise  the  said  premises  unto  the  said  John  Oxley  and  Frederick  71ssi4, 
with  the  buildings,  then  or  thereafter  to  be  built  thereon ;  to  hold  the  same  unto 
the  said  John  Oxley  and  Frederick  Teush,  their  executors,  adminiBtrators,  aad 
assigns,  for  the  term  of  34  years  and  three  quarters,  from  Michaelmas  then  next 
at  the  yearly  rent  of  76/.,  which  said  last-mentioned  lease  contained  a  covenant, 
from  the  lessees,  that  they  would  repair  the  premises  during  the  term,  and 
quietly  yield  up  the  possession  thereof,  at  the  expiration  thereof,  with  certain 
fixtures.  The  lease  also  contained  a  power  of  entry  for  the  said  ^.  SaMden,\xi 
view  the  state  of  the  repairs,  and  a  proviso,  that  if  default  should  be  made  is 
doing  repairs  after  notice,  or  in  observing  the  covenants,  then  that  the  saki 
S,  Sanders  might  re-enter,  and  eject  the  occupier  of  the  premises. 

The  said  Samuel  Sanders  received  the  said  rent  of  76/.  annually,  until  his 
death,  which  happened  on  the  10th  July,  1815  ;  the  defendants  received  the 
said  rent  of  76/.,  from  that  period  until  Lady  day,  1830. 

The  said  Samuel  Sanders,  deceased,  paid  the  rent  of  10/.  reserved  by  the 
indenture  of  lease  of  the  6th  July,  1769,  from  the  year  1794,  until  his  death; 
and  the  said  defendants  afterwards  paid  the  said  annual  rent  of  10/.  to  the 
said  Richard  Salway,  until  the  death  of  the  said  Richard  Salway  in  1825,  as 
aforesaid ;  and  they  afterwards  paid  to  the  plaintiffs  the  said  rent,  from  that 
period  until  Christmas,  1827,  since  which  time  they  have  not  paid  any  rent 
for  the  said  premises.  In  1828,  one  Ayres,  who  was  then  in  possession  of 
the  said  premises,  began  to  pull  down  and  destroy  the  buildings  therecm,  tinea 
erected.  About  February,  1829,  one  Burton  got  possession  of  the  premiees. 
and  all  the  said  buildings  have  since  been  totally  annihilated  and  destroyed, 
and  the  place  is  now  in  the  same  state. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintifis  are  or 
are  not  entitled  to  recover  upon  both  or  either  of  the  counts  of  the  said  de- 
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elamdan ;  and  if  the  Ckinrt  shall  be  of  opinion,  that  the   plaintiffs  are  so     C(m.  Pkat* 
entitled,  then,  inasmnch  as  the  amount  of  damages  is  to  be  settled  and         "^^^^^ 
detennined  by  an  arbitrator,  named  by  the  parties,  another  question  for  the      ^     v- 
opinion  of  the  Court  will  be,  upon  what  principle  the  said  damages  shall  be 
calculated. 

Arehboidf  for  the  plaintiffs.    The  lease  of  1769  was  not  duly  made  under 
the  power  of  leasing,  given  by  the  will  of  Richard  Salway,    It  was,  therefore* 
void,  and  the  plaintifis  cannot  now  maintain  covenant  upon  it  (a) ;  Doe  d. 
PvJteuey  v.  Cavan  [b].     But  as  the  premises  were  held  over,  the  defendants 
will  now  be  treated  as  tenants  from  year  to  year,  and  as  such  they  are  liable  to 
repair  these  premises.     Here  there  has  been  both  permissive  and  commissive 
waste.    By  the  stat.  of  Gloucester,  6  £dw.  1,  the  lessor  may  have  an  action 
of  waf  te,  or  upon  the  case  in  the  nature  of  waste,  against  the  lessee,  if  he 
permits  the  house  to  be  out  of  repair.  Lit.  sec.  67  ;  and  although  a  tenant  at 
will  would  not  be  liable.  Lit.  sec.  7 1 ,  yet  a  tenant  from  year  to  year,  is  within  the 
meaning  of  this  statute,  1  Saund.  323  b.    In  Gibson  v.  Wells  (d),  where  it  was 
held  that  an  action  did  not  lie  for  waste,  the  waste  was  permissive  and  not 
commissive,  and  the  party  sued  was  only  tenant  at  will.     Brown  v.  Crump  (e) 
came  on  upon  demurrer,  and  the  plaintiff  had  not  alleged  any  special  agree- 
ment to  take  the  farm,  upon  terms  which  the  law  would  not  imply,  without  a 
special  custom  or  agreement ;  and  it  was  not  finally  decided,  but  the  plaintiff 
had  leave  to  amend.     Heme  v.  Bembow  (/),  is  an  authority  to  shew  that  the 
defendants  may  be  liable  upon  an  implied  assumpsit.     Secondly,  the  defen^' 
dants  are  liable  to  all  the  terms  which  are  to  be  found  in  the  covenants  of  the 
lease  of  1769.  AU  parties  have  acted  upon  that  lease,  as  if  it  were  valid ;  the 
defendants  and  the  previous  assignees  paid  the  yearly  rent  of  10/. ;  and  when 
Samuel  Sanders  granted  the  under  leases  to  Oxley  and  Teush,  the  covenants 
entered  into  by  them,   are  similar  to  those  which  are  contained  in  the  lease  of 
1769 ;  and,  under  those  covenants,  the  defendants  will  be  entitled  to  sue  the 
assignees  of  Oxley  and  Teush,    There  are  several  authorities  to  shew  that  the 
defendants  are  bound  by  the  terms  of  the  void  lease.     In  Doe  d.  Rigge  Vr 
Bell(ff),  it  was  decided,  that  if  a  landlord  lease  for  seven  years  by  parol,  and 
agree  that  the  tenant  shall  enter  at  Lady  Day  and  quit  at  Candlemas,  though 
the  lease  be  void  by  the  statute  of  frauds,  as  to  the  duration  of  the  term, 
the  tenant,  nevertheless,  holds  under  the  terms  of  the  void  lease.     So  in 
RicAardsoM  v.  Gifford{h),  where  it  was  proved,  that  the  defendant  took  a 
house,  by  a  written  agreement,  for  three  years  and  a  quarter,  and  engaged  to 
keep  the  premises  in  good  repair  during  the  time  they  should  be  in  his  occu- 
pation, but  the  agreement  was  neither  stamped  as  a  lease,  nor  signed  by  the 
parties,  it  was  held,  that  the  defendant  was  bound  by  the  covenant  to  repair, 
though  the  agreement  was  void  as  to  the  duration  of  the  term  ;  and  in  that 
case,  the  defendant  was  also  held  liable  upon  a  count  in  assumpsit,  which 
stated  that,  in  consideration  that  the  defendant  had  become  tenant  to  the 

(a)  In  a  foraer  action,  the  plaintiffs  de-  (6)  5  T.  Rep.  567. 

clared  on  the  covenant  contained  in  that  ((/)  1  New.  Rep.  290. 

lease ;  but  the  defendants  havings  demurred,  (e)  1  Marsh.  567. 

upon  the  ground  that  the  lease  was  not  (/)  4  Taunt  764. 

executed  in  pursuance  of  the  power,  the  ig)  5  T.  Kep.  471. 

plaintiffs  discontinued  the  proceedings,  and  (A)  1  Ado.  &  Ellis,  52. 
brought  the  present  action. 
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Com.  PleoM.  plaintiffs,  upon  the  terms  that  he  should  keep  the  premises  in  tenantaible 
^^^^^  repair,  the  defendant  agreed  so  to  keep  them  in  repair  during  the  tenancT. 
As  to  the  mode  of  computing  the  damages,  the  plaintiffs  are  entitled,  under 
the  second  count,  to  recover  rent  at  the  rate  of  10/.  per  annum,  from  Chrisinuu^ 
1827,  when  the  last  payment  was  made,  up  to  the  19th  of  July,  1830,  when 
the  supposed  lease  of  1769,  expired;  and  from  that  period,  until  the  com- 
mencement of  the  action,  the  plaintiffs  are  entitled  to  recover  such  a  sum  of 
money  as  the  premises  would  have  let  for,  if  they  had  been  yielded  up  in 
good  repair  in  July,  1830. 

Wightman  for  the  defendants. — It  may  be  assumed,  for  the  purpose  of 
argument,  that  the  defendants  held  under  all  the  terms  of  the  lease  of  1769; 
but  if  that  were  so,  the  declaration  would  be  insufficient  to  charge  the  defen- 
dants. It  merely  avers  that  they,  the  defendants,  became  tenants  to  the 
plaintiffs,  and  that,  in  consideration  thereof,  they  undertook  to  repair  the 
premises.  But  that  consideration  is  not  sufficient  to  support  the  promise. 
The  defendants  are  tenants  at  will,  or,  at  most,  tenants  from  year  to  year, 
and  the  only  obligation  which  the  law  implies  under  such  a  holding  is,  that  the 
premises  shall  be  used  in  a  tenant-like  manner.  But  the  law  will  not  imply 
a  contract  to  keep  them  in  repair.  Anworth  v.  Johnson  (t),  Torriano  v. 
Young  (k),  Horse/all  v.  Mather  (J),  A  declaration  is  never  framed  as  this 
is,  when  such  liabilities  as  this  case  discloses,  are  sought  to  be  enforced  (m). 
[TVnio/,  C.  J. — We  are  to  look  at  all  the  facts  in  the  case  :  this  would  be  a 
proper  argument  in  arrest  of  judgment.]  If  the  facts  of  the  case  are  not 
sufficiently  shewn  in  the  declaration,  to  make  the  defendants  liable  in  this 
action,  they  are  entitled  to  urge  the  objection,  as  if  this  were  a  motion  in 
arrest  of  judgment.  This  is  an  antecedent  consideration  which  is  deau-ly 
insufficient ;  and  no  executory  contract  to  repair,  is  alleged  in  the  declara- 
tion. Brown  v.  Crump  (n)  is  an  express  authority.  There  a  declaration  that, 
in  consideration  that  the  defendant  had  become  tenant  to  the  plaintiff  of  a 
farm,  the  defendant  undertook  to  make  a  certain  quantity  of  fallow,  and  to 
spend  60/.  worth  of  manure  every  year  thereon,  and  to  keep  the  premise  in 
repair,  was  held  to  be  insufficient ;  because,  these  obligations  did  not  arise  out 
of  the  bare  relation  of  landlord  and  tenant.  Gibson  v.  Welis  (o),  and  Heme 
V.  Bembow  (p),  are  authorities  to  shew  that  an  action  on  the  case  does  not  lie 
for  permissive  waste.  Here  the  declaration  charges  the  defendants  with  permis- 
sive waste,  but  the  facts  shew  commissive  waste.  Nor  is  any  connexion  shewn 
in  the  case  between  Samuel  Sanders,  who  died  in  1815,  and  the  defendants. 
The  only  facts  which  affect  them  are,  that  they  paid  and  received  the  renta  of 
the  premises  after  his  death  ;  but  it  is  not  stated  in  what  character  or  under 
what  circumstances  these  acts  were  done.  [Tindal,  C.  J. — ^A  very  strong  infer- 
ence is  raised,  that  they  claimed  an  interest  in  the  premises.]  It  is  stated  that, 
in  1828,  one  Eyers  pulled  down  the  buildings,  but  how  Eyers  came  into  pos- 
session does  not  appear ;  for  any  thing  which  is  stated,  he  might  have  beeo 
assignee.    Why  are  the  defendants  to  be  held  liable  for  the  acts  done  bj 

(i)    6  Car.  k  P.  239.  (n)  1  Marsh,  567. 

(*)   6  Car.  k  P.  8.  (o)  1  New  Rep.  290. 

U)    Holt'g  N.  P.  C.  9.  {p)i  Taunt.  764. 

(m)  See  2  Chitty,  on  Pleading,  193,  note 
{k),  6th  ed. 
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Eyres?— At  all  events,  the  defendants  cannot  be  held  to  be  liable  for  any  of    Cmm,  Pkau 

the  damages  which  are  alleged  to  have  been  sustained  after  July,  1830,  when 

the  lease  expired.     There  is  nothing  stated  from  which  it  can  be  inferred, 

that  the  defendants  held  over  after  the  expiration  of  the  term.  Saxdcbs. 

Archbold  in  reply. — ^There  ought  to  have  been  a  special  demurrer,  if  the 
form  of  the  declaration  were  objected  to,  and  then  the  plaintiff  wonld  have 
had  leave  to  amend,  if  an  amendment  were  necessary.  But  now  the  Court 
is  required  to  give  an  opinion  upon  all  the  £acts  which  are  stated  in  the  case. 

TiNDAL,  C.  J. — ^The  way  in  which  this  case  ought  to  be  considered,  is  this, 
that  the  defendants  are  found  in  possession  of  the  premises,  under  a  lease  which 
is  void,  in  consequence  of  not  having  been  made  in  pursuance  of  the  power  con- 
tained in  the  will  of  Theophiiut  Salwajf,    It  appears  that  the  defendants  and 
one  Sanrngl  Sanders  had  for  several  years  paid  the  rent  reserved  by  that  lease ; 
and  the  consequence  is,  that  though  the  lease  was  void,  they  must  be  taken  to 
liave  held  the  premises  subject  to  the  terms  and  conditions  specified  in  it. 
Therefore,  we  get  rid  of  the  difficulty  which  has  been  raised  by  the  defendants' 
coimsel,  namely,  that  a  tenant  from  year  to  year,  is  not  liable  for  permissive 
waste.    The  original  lease  was  granted  in  1763,  and  then  another  lease  to 
txpire  in  1830,  subject  to  a  yearly  rent  of  10/.     It  is  stated  in  the  case,  that 
first,  the  original  lessee,  then  Samuel  Samders,  and  afterwards  the  defendants, 
paid  the  rent  of  10/.  until  1827 ;  and  also,  that  Samuel  Sanders  made  an 
under  lease  of  the  premises,  at  an  improved  rent  in  1795,  and  that  the  defen- 
dants received  that  improved  rent  until  1830.     Putting  these  facts  tc^ether, 
the  fair  inference  is,  that  the  defendants  considered  that  they  were  going  on 
under  the  terms  of  the  lease  of  1769 ;  and,  therefore,  I  am  of  opinion,  that 
the  first  count  of  the  declaration  is  made  out  in  evidence,  and  there  must  be 
a  verdict  for  the  plaintifils.     Pawley  v.  Walker  {q)  is  an  authority  to  shew  that 
the  mere  relation  of  landlord  and  tenant,  is  a  sufficient  consideration  for  a 
promise  to  manage  a  farm  in  a  husband-like  manner.     It  is  clear,  that  the 
investigation  of  the  damages  can  extend  no  further  than  to  July,  1830. 
If  strangers  have  entered  since  that  period,  the  defendants  are  not  liable  for 
their  acts.     As  to  the  damages  to  be  recovered  under  the  second  count,  it 
appears  that  the  defendants  have  continued  to  receive  the  improved  rent  of 
70/.  until  the  term  of  1795  expired,  and  that  they  have  paid  the  rent  of  10/. 
until  1827.     They  are,  therefore,  liable  to  pay  30/.  for  the  remaining  three 
years'  rent,  up  to  1830. 

Pabk,  J. — ^Although  this  lease  of  1769  was  void,  the  defendants  must  be 
taken  to  have  held  under  the  terms  contained  in  it,  just  as  if  the  lease  had 
been  ralid.  It  is  similar  to  the  case  of  a  party  who  holds  over,  after  a  lease 
has  expired.  As  to  the  amount  of  rent  to  be  received,  I  agree  that  it  must 
be  calculated  up  to  the  expiration  of  the  term ;  and  the  repairs  must  also  be 
calculated  according  to  the  damages  which  were  sustained  at  the  same  period. 
I  entirely  concur  in  the  decision  of  Powley  v.  Walker  (q). 

Vavohav,  J* — Doe  d.  Rigge  v.  Bell{r),  is  a  very  strong  authority  in  favour 
(^)  6  T.  Rep.  373.  (r)  5  T.  Rep.  471. 
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Com.  Pleat. 
Beale 

V. 

Samders. 


of  the  )>laintiff8.  This  is  not  unlike  the  common  case  of  a  tenant  remaming 
in  possession  of  premises,  upon  the  same  terms  as  are  contained  m  a  lease 
which  has  expired. 

CoLTMAN,  J. — ^I  am  of  opinion,  that  the  plaintiffs  have  a  substantial 
ground  of  action,  upon  which  they  are  entitled  to  recover.  The  defendante 
must  be  treated  as  holding  under  a  void  lease,  which  all  parties  have  treated 
as  a  valid  lease.  Although  an  action  of  covenant  could  not  be  maintained, 
yet,  as  the  defendants  continued  to  occupy  the  premises,  on  the  terms  con- 
tained in  the  lease,  the  plaintiffs  are  entitled  to  have  the  premises  delivered  up 
to  them,  at  the  expiration  of  the  term,  in  the  state  provided  for  by  the  cove- 
nants. A  further  question  arises,  as  to  the  sufficiency  of  the  declaration,  wbicli 
is  not  free  from  some  doubt  and  difficulty ;  but  I  think,  considering  the  ob- 
jection as  taken  after  verdict,  that  the  declaration  is  sufficient.  Cases  have 
been  cited  to  shew  that,  although  from  the  mere  relation  of  landlord  and 
tenant  the  law  will  imply  certain  liabilities ;  yet,  that  it  is  doubtful  whether 
more  will  be  implied  than  that  the  premises  shall  be  used  in  a  husband-like 
manner.  Here  it  is  expressly  averred,  that  the  defendants  had  beconoe  and 
were  tenants  to  'the  plaintiffs.  The  only  objection  taken  to  the  dedaration 
is,  that  it  is  founded  on  a  past  consideration,  but  this  is  a  continuing  valuable 
consideration ;  and  I  cannot  see  why  it  may  not  be  sufficient  to  support  an 
express  promise  to  repair,  although  it  may  not  be  sufficient  to  support  an 
impUed  promise. 

Judgment  for  the  plaintifis. 


June  6. 


D'Oyley  V.  Roberts. 


In  an  action       OLANDER.     The  declaration  stated,  that  the  plaintiff  was  a  person  of  good 
for  Slander,  by     O  _         ,.  j   .1    .  ,  ..  *  ^1      rr-      »    -»>       i        j 

an  attorney,  name  and  credit,  and  that  he  was  an  attorney  of  the  King  s  Bench,  and 

'utSuhat  dh°    ^^^  always,  and  still  did,  use,  exercise,  and  carrj'  on,  the  profession  and 
defendant  pub.  business   of  an  attorney,  with  honesty,    integrity,  credit,    and    reputation, 

ooncen^ns^the  "*^  ^^  ^^*  ®^®^  ^^^  §^il^»  or»  ^^^  the  committing  the  grievances  by  the 
plaintiff;  and  defendant,  as  thereinafter  mentioned,  been  suspected  to  have  been  guilty  of 
ing  him^iiMhe  ^^^  fraud,  dishonesty,  or  misconduct,  as  thereinafter  mentioned  to  have  been 
wajr  of  hit  pro-  charged  or  imputed  to  him,  by  the  defendant ;  by  means  of  which  said  premises 
^  ~  the  plaintiff  had  acquired  the  esteem  and  good  opuiion  of  his  clients  and 
neighbours,  to  whom  he  was  in  anywise  known  :  and  also,  by  reason  of  the 
aforesaid  premises,  the  plaintiff,  in  the  way  of  his  said  profession  and  business, 
was  daily  and  honestly  acquiring  great  gains  and  profit  therein ;  yet  the  de- 
fendant, well  knowing  the  premises,  but  greatly  envying,  &c.,  and  contriving, 
and  fabely  and  maliciously  intending,  to  injure  the  plaintiff  in  his  aforesaid 
good  name,  fame,  and  credit,  and  to  bring  him  into  public  scandal,  infamy, 
and  disgrace,  with  and  amongst  his  dients  and  neighbours,  and  to  injure  the 
plaintiff  in  his  said  profession  and  business  of  an  attorney,  as  aforesaid ;  and 


wordt, ''  He 
hai  defrauded 
his  crediton, 
and  has  been 
horsewhipped 
off  the  course 
at  Doncaster  ;" 
it  was  in  evi- 
dence  that  the 
pbiintiffwas 
accustomed  to 
bet  at  horse- 


races,  and  the 

the^rords  were  to  cause  it  to  be  suspected  and  believed,  by  those  clients  and  neighbours,  that 

not  spoken  of 

him  as  an  attorney,  but  that  the  slander  had  a  tendency  to  injure  him  mondly  and  professionally. 

A  Terdict  was  found  for  the  plaintiff,  and  a  rule  nin  having  been  obuined  to  enter  a  nonsuit, 

the  Court  held,  that  the  defendant  was  not  entitled  to  a  nonsuit,  but  they  arrested  the  judgmcnu 
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the  plaintiff  had  conducted  himself  improperly,  fraudulently,  and  dishonestly.     Com.  Pkat. 
and  to  vex,  harass,  oppress,  and  impoverish,  and  wholly  ruin,  the  pldntiff,      nvT''^ 
heretofore,  to  wit,  on,  &c.,  in  a  certain  discourse  which  the  defendant  then  v, 

had,  of  and  concerning  the  plaintiff,  and  of  and  concerning  him  in  his  said  Robekts* 
profession  and  business,  in  the  presence  of  divers  good  and  worthy  subjects 
of  our  lord  the  now  king,  then,  in  the  presence  and  hearing  of  such  subjects, 
falsely  and  maliciously  spoke  and  pubtished,  of  and  concerning  the  plaintiff, 
and  of  and  concerning  him  in  the  way  of  his  said  profession  or  business,  the  false, 
scandalous,  malicious,  and  defamatory  words  foUowing,  that  is  to  say.  He 
(meaning  the  plaintiff)  has  defrauded  his  (meaning  the  plaintiff's)  creditors, 
and  he  (meaning  the  plaintiff)  has  been  horsewhipped  off  the  course  at  Doncaster, 
By  means  of  the  committing  of  which  said  several  grievances,  by  the  defen- 
dant, as  aforesaid,  the  plaintiff  had  been  and  was  greatly  injured  in  his  afore- 
said good  name,  feme,  and  credit ;  and  also  greatly  injured  in  his  said  pro- 
fession and  business,  and  brought  into  public  scandal,  infamy,  and  dis- 
grace, with  and  amongst  his  clients  and  neighbours,  insomuch  that  divers 
of  these  clients  and  neighbours  had,  on  account  of  the  committing  of 
the  said  grievances,  suspected  and  believed,  and  still  did  suspect  and  be- 
lieve, the  plaintiff  to  be  a  person  guilty  of  fraud  and  dishonesty,  and  to  have 
acted  improperly  and  dishonestly  in  his  said  profession  and  business  of  an 
attorney,  as  aforesaid ;  and  had,  by  reason  thereof,  wholly  refused  to  have 
any  acquaintance  or  discourse  with  the  plaintiff,  or  to  employ  or  have  any 
transactions  with  him  in  the  way  of  his  profession  or  business,  as  they  were 
accustomed  before  to  have,  and  otherwise  would  have  had :  and,  in  particular, 
by  means  of  the  premises,  one,  who  before  the  committing  of  the  said  griev- 
ances had  been  accustomed  to  retain  and  employ  the  plaintiff  in  his  said  pro- 
fession and  business,  and  who  would  otherwise  have  continued  to  retain  and 
employ  him  in  his  said  profession  and  business,  for  profit  and  reward  to  the 
plaintiff,  in  that  behalf,  had  from  thence  hitherto,  ceased  to  retain  and  employ, 
and  would  not  thereafter  retain  and  employ,  the  plaintiff  in  his  said  profession 
and  business  ;  and,  by  reason  of  the  premises,  the  plaintiff  had  been  greatly 
vexed,  &c.,  and  had  lost  great  gains  in  his  said  profession,  to  the  damage,  &c. 

Plea — ^not  guilty. 

At  the  trial,  before  Parke,  B.,  at  the  last  Gloucester  assizes,  the  plaintiff 
proved  the  speaking  of  the  words  by  the  defendant,  but  failed  in  giving 
evidence  of  any  special  damage.  It  appeared  that  the  plaintiff  was  an 
attorney,  but  that  he  frequently  attended  races  and  steeple-chases,  where  he 
was  accustomed  to  bet,  and  sometimes  to  ride  a  race  himself.  The  learned 
judge  left  two  questions  to  the  jury :  first,  whether  the  words  were  spoken  of 
the  plaintiff  as  an  attorney ;  and,  secondly,  if  they  were  not,  whether  the 
slander  had  a  natural  tendency  to  injure  him  in  his  business  as  an  attorney. 
The  jury  found  that  the  words  were  spoken  of  and  concerning  the  plaintiff, 
but  not  of  and  concerning  him  in  his  business  of  an  attorney ;  and  that  the 
words  had  a  natural  tendency  to  injure  him  morally  and  professionally. 
A  verdict  was  entered  for  the  plaintiff,  with  50/.  damages. 

Godson  obtained  a  rule  nisi  to  enter  a  nonsuit,  in  pursuance  of  leave  re- 
served :  upon  the  ground  that  the  words  were  not  actionable  in  themselves, 
and  that,  as  the  jury  had  found  that  they  were  not  spoken  of  the  plaintiff  as 
an  attorney,  the  action  could  not  be  maintained. 
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Com.  Pleat.  Talfourd,  Seijt.,  and  Busby,  shewed  cause. — ^The  defendant  might  have 
D^Oyley  ^®™urred  to  that  portion  of  the  declaration,  in  which  the  plaintiff  represented 
V.  himself  to  be  aggrieved  in  his  character  of  an  attorney,  as  in  Wyatt  t.  Ham- 

son  (a).     But  now,  as  the  jury  have  found  that  the  words  were  spoken  by  the 
defendant,  and  that  they  had  a  tendency  to  injure  the  plaintiff  morally  and 
professionally,  the  verdict  must  stand.     A  person  who  fills  any  office,  is  sap- 
posed  to  possess  qualifications  for  performing  his  duties ;  and  the  rule  laid  down 
in  Onslow  v.  Horne  (6),  is,  that  "words  are  actionable,  when  spoken  of  one  in 
an  office  of  profit,  which  may  probably  occasion  the  loss  of  his  office,  or  when 
spoken  of  persons  touching  their  respective  professions,  trades,  or  businesses, 
and  do  or  may  probably  tend  to  their  damage."     That  rule  was  certainly 
qualified  in  Ltmby  v.  Anday(c),     In  that  case.  Bay  ley,  B.,  said,  "ETerr 
authority  I  have  been  able  to  meet  with,  either  shews  the  want  of  some  general 
requisite,  as  honesty,  capacity,  fidelity,  &c.,  or  connects  the  imputation  with 
the  plaintiff"s  office,  trade,  or  business."  But  this  case  comes  within  the  latter 
part  of  that  principle,  because  it  is  alleged  that  the  words  were  spoken  of 
the  plaintiff  as  an  attorney.     \Tindal,  C.  J. — Here  the  jury  have  negatived 
that  the  slander  was  spoken  of  the  plaintiff*  as  an  attorney.]     In  Staaton  r. 
Smith  {d),  it  was  held  to  be  actionable  to  say  of  a  tradesman,   "  He  is  a  sorry, 
pitiful  fellow,  and  a  rogue ;  he  compounded  his  debts  at  5^.  in  the  pound.' 
although  there  was  no  colloquium  of  his  trade.     Whittington  v.  Gladwui  (e), 
Southam  v.  Allen  (/).     In  1  Vin.  Abr,  tit.  Actions  for  Words,  (S.  a.  2j  it  U 
said  "  that  the  words  *  you  are  well  known  to  be  a  corrupt  man,  and  to  dtal 
corruptly,*  being  spoke  of  a  sworn  attorney,  are  actionable,  because  it  toacbes 
him  in  his.  oath,  and  also  in  the  duty  of  his  profession,  whereby  he  acquires 
his  living," 

Godson  and  W.  J.  Alexander,  contrtl. — The  latest  authorities  shew  that  this 
action  cannot  be  maintained.  In  Ayre  v.  Craven  (g),  it  was  held  that,  in  an 
action  for  defamation,  for  words  charging  a  physician  with  adultery,  it  is  not 
sufficient  to  state  that  the  misconduct  was  imputed  to  the  plaintiff  in  his  pro- 
fession, but  the  declaration  ought  to  set  forth  in  what  manner  such  miscon- 
duct was  connected  by  the  speaker  with  that  profession;  and,  therefore,  where 
the  declaration  alleged  that  words  containing  such  an  imputation,  were  spoken 
of  and  concerning  the  plaintifif  carrying  on  the  profession  of  a  physician,  and 
of  and  concerning  him  in  his  profession,  without  more,  judgment  was  arrested. 
If  the  defendant  should  not  be  entitled  to  a  nonsuit,  then,  according  to  the 
decision  in  Lumby  v.  Allday  (c),  the  Court  will  allow  the  defendant  to  arrest 
the  judgment.  ITindal,  C.  J. — I  do  not  see  that  it  would  make  any  differ- 
ence to  the  plaintiff,  if  we  were  now  to  consider  this  as  a  motion  in  arrest  of 
judgment.]  The  cases  which  have  been  cited,  as  to  words  spoken  of  trades- 
men, are  not  appUcable.  The  plaintiff  is  not  described  as  a  money  scrivener, 
but  as  an  attorney ;  and  as  such  he  is  not  hable  to  the  bankrupt  lawa,  nor  is  he 
necessarily  supposed  to  have  any  creditors.  In  Richardson  v.  Aliem  (k),  it  was 
held,  that  to  say  of  a  man  that  he  had  defrauded  a  mealman  of  a  roan  horse 
was  not  actionable. 

(a)  3  B.  &  Ado.  871.  (f)  Sir  T.  Raymond,  231. 

(6)  3  Wilson,  186.  (g)  4  Nev.  &  Man.  220;  S  Ado.  A  H- 

(c)  1  Tyr.  2)7.  lis,  2. 

'  2  Lord  Ray.  1480.  (h)  2  Cbitty,  Rep.  657. 
5  B.  &  Ciesi.  180. 
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TiNDAL,  C.  J. — ^We  mast  consider  this  case  as  if  the  role  were  drawn  np  in  Com.  Pi  rr. 
the  alternative  for  a  nonsuit,  or  in  arrest  of  judgment.  I  cannot  see  any  d^yTcv 
ground  for  granting  a  nonsuit,  because  there  was  evidence  to  go  to  the  jury. 
But  if  the  verdict  were  entered  for  the  plaintiff,  then  I  am  of  opinion  that  the 
judgment  must  be  arrested.  The  plaintiff  was  an  attorney,  and  the  decla- 
ration states  that  he  carried  on  his  business  of  an  attorney,  with  honesty,  in- 
tegrity, credit,  and  reputation.  The  rule  to  be  found  in  Comyns's  Digest,  tit. 
Action  upon  the  Case  for  Defamation,  D.  27,  is,  "  that  words  not  actionable 
in  themselves,  are  not  actionable  when  spoken  of  one  in  an  office,  profession, 
or  trade,  unless  they  touch  him  in  his  office.  Mod.  Ca.  202,  Ray.  75."  Now 
the  words  in  this  case  are,  "  He  had  defrauded  his  creditors,  and  he  has  been 
horsewhipped  off  the  course  at  Doncaster"  These  words  have  no  reference 
or  bearing  upon  the  defendant's  character,  as  an  attorney,  or  in  any  other 
profession.  It  is  contended  for  the  plaintiff,  that  these  words  have  a  natural 
tendency  to  injure  him  in  his  character  of  an  attorney ;  that  is  true,  but  the 
same  may  be  predicated  in  any  case  where  words  of  abuse  are  uttered.  This 
case  falls  within  the  principle  laid  down  in  Ayre  v.  Craven  (k),  and  therefore 
the  judgment  must  be  arrested. 

Park,  J. — I  have  always  considered  the  principle  laid  down  in  Comynt's 
D^st  to  be  correct.  Here  the  words  are  alleged  to  have  been  spoken  by  the 
defendant,  of  and  concerning  the  plaintiff  in  the  way  of  his  profession^  but  the 
jury  hav^  negatived  that  allegation.  That  being  so,  there  are  words  of  great 
abuse  used  by  the  defendant ;  but  not  so  severe  as  in  many  of  the  cases  men- 
tioned, by  Lord  Denman,  in  the  judgment  in  Ayrw  v.  Craven  (k).  There  it 
is  said,  "  Some  of  the  cases  have  proceeded  to  a  length  which  can  hardly  foil 
to  excite  surprise :  a  clergyman  having  failed  to  obtain  redress  for  the  impu- 
tation of  adultery  (m),  and  a  schoolmistress  having  been  declared  incompetent 
to  maintain  an  action  for  a  charge  of  prostitution  (a)  ;  such  words  were  unde- 
niably calculated  to  injure  the  success  of  the  plaintiffs  in  their  several  pro- 
fessions ;  but  not  being  applicable  to  their  conduct  therein,  no  action  lay." 

V  AUG  HAN,  J. — I  am  of  the  same  opinion.  When  the  jury  found  that  these 
words  were  not  spoken  of  the  plaintiff  as  an  attorney,  the  defendant  was  enti- 
tled to  a  verdict. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  only  case  cited,  which 
seems  to  me  to  support  the  argument  for  the  plaintiff,  is  Stanton  v.  Smith  (o), 
but  that  is  a  solitary  case,  at  variance  with  previous  and  subsequent  decisions. 

Rule  absolute,  to  arrest  the  judgment. 

(k)    4    Nev.  &  Man.   220;    2  Ado.  k  (n)  Whartnn  v.  Brook,  1  Vent.  21. 

Ellis,  2.  (o;  2  Lord  Ray.  1480. 

t«)  Parrat  ▼.  Carpenter,  Noy.  64,  S.  C. 
Cro.  Elir.  602. 
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Com,  Pleat, 

jMnelS.  DeLEGAL   v.    HlGHLEY. 

fir  a25n^*lr'  DEMURRER.— The  declaration  stated  that  the  plaintiff  was  a  commissioD 

naUcious  merchant,  and  had  always  condacted  himself  honestly,  &c.,  yet  the  de- 

to benMlde*  fendant,  well  knowing  the  premises,  but  contriving  and  wickedly  and  malid- 

affainsi  the  ously  intending  to  injure  the  plaintiff  in  his  good  name,  fEune,  and  credit,  and 

a  magistrate,  ^^  bring  him  into  public  scandal,  infamy,  and  disg^ce,  and  to  vex,  harasa,  and 

^^edelRendant  oppress  him,  on  the  24ih  day  of  October,  1835,  fslsely  and  malicionaly.  and 

he  caaaed  the  without  any  reasonable  or  probable  cause  whatever,  caused  and  procured  one 

nlwdru  *  ^  John  Heniey  to  make  before  Henry  Winchester,  Esq.,  at  the  Mansion  Homse.  in 

and  witha  rca-  the  city  of  London,  the  said  Henry  Winchester  then  being  mayor  of  the  said 

TOo^bleomie*  ^^*  ^^"  *  ^"^^  complwnt,  charge,  and  accusation,  against  the  plaintiff,  to 

and  then  the  wit,  that  he,  the  plaintiff,  then  improperly  detained  two  blank  biU-stampe,  hav- 

to  atate^vhat  ^^?  ^^  signature  thereon  respectively  of  the  said  John  Henley,  and  that  he  the 

that  reatonable  plaintiff  had  fraudulently  obtained  the  said  signature  of  the  said  John  HenUy 

nuae  waal  and  ^^  ^^  ^^  blank  bill-stamps  respectively :  and  thereupon  the  defendant  then 

certain  facu  falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause  whatever, 

andcircum.  '',        ,                  .•^,        ,  .     .^       ,             ,    ,       ,  .     .^ 

atancet  wen  caused  and  procured  the  plamtiff  to  be,  and  the  plaintiff  was  therenpon  sum- 

apeda/d"*^"  moned  to  appear,  and  did  on  such  summons,  to  wit,  on  the  26th  day  of 

ler,  the  plea  October,  necessarily  appear  at  the  said  Mansion  House,  to  wit,  to  answer  die 

on  the  fffound  ™^^^^3  ^^  ^^  ^^  Complaint,  charge,  and  accusation:  and  thereopon,  to  wit, 

that  it  was  not  on  the  day  last  aforesaid,  the  defendant  falsely  and  maliciously,  and  wxdioat 

thaiuhe^e^n.  ^^^7  reasonable  or  probable  cause  whatever,  caused  and  procured  the  said  Join 

k*"^  ^^  ^^f  ^^^'  ^^  prosecute  and  continue  the  said  complaint,  charge,  and  accusation. 

tlie^cts'^and  before  the  said  Henry  Winchester,  then  being,  &c.,  until  the  said  Henry  Win* 

cueumatancet  chester,  then  being,  &c.,  to  wit,  on,  &c.,  having  heard  and  considered  every 

when  the  thing  that  was  alleged  and  said,  touching  the  said  complaint,  charge,  and  ac- 

made^  ^^'  cusation,  wholly  acquitted  and  discharged  the  plaintiff  therefrom,  and  tiicn 


8.  It  is  an  dismissed  the  said  summons;  by  means  of  which,  &c. 

prhlci  pie,  upon  '^^  second  count  contained  the  usual  introductory  averments  of  character,  and 

which  the  pri-  stated  that  the  plaintiff  had  been  summoned  to  the  Mansion  House  on  the  diarge 

iuhing  a  report  made  by  Henley,  as  stated  in  the  first  count ;  yet  the  defendant,  contriving'  and 

ofu^odiciai  wickedly  and  maliciously  intending  to  injure  the  plaintiff  in  his  good  name,  &c.. 

admitted  to  and  to  cause  it  to  be  suspected  and  believed,  that  he  had  been  guilty  of  inn- 

'*^rt*ro  8t*bc  ^'^^^^y  obtaining  the  signature  of  one  John  Henley,  to  two  blank  stamped 

strictly  oon6ned  bills,  and  that  he  the  plidntiff  had  been  taken  into  custody  on  a  crimmal 

proewdinss^n  <^^^^>  ^^  respect  of  such  fraud  and  misconduct,  and  to  vex,  harass,  cypress, 

emirt,  and  most  impoverish,  and  wholly  ruin  the  plaintiff;  on  the  27th  day  of  October,  fialady. 

ftinw/ory  ob!'  wickedly,  and  maliciously,  did  compose  and  publish  of  and  conoemin^  the 

serrations  or  plaintiff,  and  of  and  concerning  the  said  proceedings,  a  certain  Mae,  acanda* 

any  quarter  lous,  malicious,  and  defamatory  Hbel,  containing  the  felse,  scandalous, 

whaterer,  in 

addition  to  what  forms,  strictly  and  properly,  the  lef^  proceedings ;  and  a  remark  made  bj 


the  clerk  to  the  magintrate,  forms  no  part  of  the  proceedings  which  may  be  published. 

S.  In  an  action  for  publishmg  a  hbel,  which  stated  that  the  defendant  had  been  charged 
with  a  fraud  before  a  magistrate,  the  only  justifications  which  the  law  admits,  are,  first,  that 


the  charge  iueif  was  a  true  charge ;  or,  secondly,  that  the  publication  contained  a  tme,  full, 
and  f«iithful  account  of  proceedings  in  a  court  of  justice ;  and  if  such  proceedings  are  published, 
the  terms  of  the  accusation  should  be  stated,  not  merely  the  result  of  it ;  because,  if  the  terms 
in  which  it  was  preferred  were  stated,  it  might  carry  with  it,  iu  own  refutation  or  expUnatkm. 
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doos,  dAamtarj,  and  KbdkMis  matter  foDowing.  of  and  oonoenuiig  the 
plaintifr.  and  of  and  concenuDg  the  eaid  proceedinga  of  and  before  the  aaid 
H.  WhuAtUer.  thai  is  to  aay. 


"PoLicB.     Mmuiom  Homte.—On  Monday,  darks  Ddegal.  Irish  provisioii 
agent,  39,  Ckmaift  L&me,  Lomkord  Sinei,  was  charged,  before  the  kund 
mayor,  with  having  frandnkntly  obtained  the  signature  of  JokM  Hemley,  a  yoath 
under  twenty  years  of  age,  to  two  blank  stamped  bills.   Mr.  Flower  stated  the 
case  to  his  lordship,  and  called  Joim  Hadey,  who  aaid  he  was  indooed  by 
Delegal  to  come  fiom  Mmtckater^  to  attend  in  a  shop  Ddegal  was  about  to 
open  in  the  New  Cmt,  Lambeth.    After  he  had  been  a  few  days  in  town,  he 
was  desired  by  Ddegal  to  go  to  his  ooonting-hoaae,  in  Cfeaies/ •  Lmw^  Lorn* 
hard  Street,  where  some  papers  were  given  him  to  copy ;  Ddegal  then  placed 
before  him  two  pieces  of  paper,  in  which  b^  desired  him  to  write  his  name 
across,  which  he  did,  thinking  Deiegal  wished  it  as  a  specimen  of  his  hand- 
writing ;  but  when  Ddegal  removed  them»  he  then  saw  the  stamps  which  had 
been  hidden  under  some  other  papers.     He  had  since  asked  Deiegal  about 
them,  bat  received  evasive  answers.     Chmrlea  Ddegal  produced  several  letters 
which  the  lord  mayor  refoaed  to  look  at.     He  then  stated  that  one  was  only 
a  memorandum  which  had  been  destroyed,  and  produced  a  mutilated  portion 
of  it  with  the  name  of  the  com|dainant  written  on  it ;  the  other  was  a  bill 
which  had  likewise  been  destroyed ;  and  calfed  Rand,  who  swore  that  he  saw 
the  biU  destroyed  a  week  ago.     Mr.  HoUer,  ike  due/  derk,  dweroed.  that  it 
woM  exeeedmgbf  improper,  uader  amy  drewmtiameea,  to  ohtaim  the  sigaature  of  the 
complauumt,  a  mere  bog,  to  HU»  ofesdiaage.    The  Lord  Mayor  said,  that  as  it 
had  been  shewn  that  both  the  bills  had  been  destroyed,  the  complainant  need 
be  nndor  no  forther  apprdiension,  and  Deiegal  was  discharged." 

Pleao — ^To  the  first  count,  the  defendant  pleaded,  secondly,  that  he  caused 
and  procured  the  said  Johm  Henleg,  to  make  before  the  aaid  Hemy  Wiadieder. 
Esq.,  the  said  complaint,  diaige,  and  accusation  against  the  plaintiff,  in  the  said 
first  count  mentioned,  and  caused  and  {Hocured  the  plaintifl'  to  be  summoned 
to  appear  at  the  said  Maasiom  Hoase,  and  the  said  Johm  Healeg  to  prosecute, 
and  continue  the  said  charge,  complaint,  and  accusation,  upon  and  with  a  rea* 
sonable  and  probable  cause;  that  is  to  say,  because,  therefore,  to  wit,  on  tlus 
1st  day  of  Augast,  1835,  the  aaid  Johm   Healeg,  being  a  son  of  the  sister  of 
the  wife  of  the  plaintiff,  who  was  also  a  sister  of  the  wife  of  the  defendant,  had 
agreed  with  the  plaintiff  to  become  a  shop-boy,  in  a  certain  shop  of  the  plain- 
tiff's, to  wit,  in  the  parish  of  Lambeth^  in  the  county  of  Surreg ;  he  the  said 
/aAa  Henleg,  being  then  under  the  age  of  twenty  years;  and  afterwards,  to  wit, 
on.  &c.,  he  the  said  Joha  Healeg,  so  being  such  shop- boy  of  the  plaintiff,  and 
under  twenty  years,  at  the  request  of  the  plaintiff,  went  to  his  counting-house, 
being  in  Clemeafs  Lane,  Lombard  Street,  in  the  city  of  Loadon,  and  so  being 
in  the  aaid  counting-bouse,  the  plaintiff  then  placed  before  him,  the  said  Joha 
Healeg,  two  slips  of  blank  paper,  and  then  desired  him,  the  said  Johm  Healeg, 
to  write  his  name  acroes,  wiUiout  acquainting  him  with  the  purpose  thereof; 
and  the  aaid  Johm  Healeg  did,  then  being  such  shop-boy,  and  under  the  age  of 
twenty  years  as  aforesaid,  at  the  said  request  of  the  plaintiff,  write  his  name 
across  the  said  slips  of  blank  paper  respectively,  he,  the  said  Joha  Henleg,  then 
being  ignorant  that  the  said  slips  of  blank  paper  were  stamped,  and  thinking 
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that  the  plaintiff  wished  only  to  see  a  Bpecimen  of  the  handwriting  of  him.  the 
said  John  Henley ;  that  the  said  slips  of  hlank  paper,  at  the  time  when  the  said 
John  Henley  so  wrote  his  name  across  them  as  aforesaid,  were  severally  stamped 
as  hills  of  exchange,  with  certain  stamps  of  our  lord  the  King ;  but  that  the 
said  John  Henley  did  not,  nor  could  at  the  time  he  so  wrote  his  name  as  afore- 
said, know  of  or  see  and  observe  the  said  stamps,  because  they  were  hidden  by 
certain  other  papers  when  the  said  slips  of  paper  were  so  placed  before  hhn  by 
the  plaintiff  as  aforesaid ;  that  afterwards,  to  wit,  on,  &c.,  the  said  Jolm  Henleif 
requested  the  plaintiff  to  inform  him  what  the  said  slips  of  paper  were,  bat  the 
plaintiff  did  not,  nor  would  then,  or  at  any  time  before  the  making  of  the  said 
charge  and  complaint,  comply  with  the  said  request  of  the  said  John  Henky, 
or  any  part  thereof;  that  afterwards,  to  wit,  on,  &c.,  one  Harriet  Henley,  being 
the  mother  of  the  said  John  Henley,  requested  the  plaintiff  to  inform  her  what 
the  said  slips  of  paper  were,  but  the  plaintiff  did  not,  nor  would  then,  or  at  any 
time  before  the  making  of  the  said  charge  and  complaint,  comply  with  the  said 
request  of  the  said  Harriet  Henley,  or  any  part  thereof;  wherefore  the  defen- 
dant saith,  that  he  had  reasonable  and  propable  cause  to  believe,  and  did  believe, 
that  he,  the  plaintiff,  before  and  at  the  time  of  making  of  the  said  charge  and 
complaint,  improperly  detained  the  said  two  blank  bill-stamps,  having  the  «g- 
nature  thereon  respectively  of  the  said  John  Henley;  and  that  he,  the  plaintiff, 
had  fraudulently  obtained  the  signature  of  the  said  John  Henley,  to  the  said 
blank  bill-stamps  respectively.     Conclusion  with  a  verification. 

Fourth  plea,  to  the  second  count — Except  as  to  so  much  of  the  said  count  as 
charged,  that  the  defendant  composed  and  published  the  libel  therein  mentioned, 
intending  to  cause  it  to  be  believed  that  the  plaintiff  had  been  taken  into 
custody  on  a  criminal  charge ; — that  before  the  composing  and  publishing  of  the 
libel  in  the  said  second  count  mentioned,  to  wit,  on,  &c.,  the  plaintiff  was 
charged  before  the  said  Henry  Winchester,  so  then  being  lord  mayor  as  afore- 
said, with  having  fraudulently  obtained  the  signature  of  the  said  John  Henhy, 
being  a  youth  under  twenty  years  of  age,  to  two  blank  stamped  bills ;  that 
upon  the  said  charge,  one  Mr.  Flower  did  then  state  the  case  to  the  said  lord 
mayor,  &c.  (The  plea  then  alleged,  that  all  the  circumstances  mentioned  in 
the  libel,  occurred  during  the  investigation  before  the  lord  mayor.)  And  the 
defendant  further  saith,  that  he  composed  and  published  the  said  libel  without 
malice,  and  that  the  same  contains  a  true  and  full  account  of  all  that  which 
took  place  before  the  said  lord  mayor,  touching  the  said  charge  and  complaint, 
without  any  suppression,  alteration,  omission,  or  misrepresentation  whatever; 
therefore,  he,  the  defendant,  composed  and  published  the  said  libel  in  the  said 
second  count  mentioned,,  as  he  lawfully  might,  for  the  cause  aforesaid.  Con- 
clusion with  a  verification. 


Fifth  plea — ^As  to  so  much  of  the  said  second  count  as  related  to  composing 
and  publishing  a  certain  part  of  the  said  libel,  with  intent  to  injure  the  plaintiff 
in  his  good  name,  fame,  and  credit,  that  is  to  say, 

"  Police.  Mansion  House. — On  Monday,  Charles  Deleyal,  Irish  ppoviaoa 
merchant,  39,  Clement's  Lane,  Lombard  Street,  was  charged  before  the  lord 
mayor,  with  having  fraudulently  obtained  the  signature  of  John  Henley,  a  yoath 
under  twenty  years  of  age,  to  two  blank  stamp  bills." 

That  before  the  composing  and  publishing  of  the  said  libel,  to  wit,  on«  &c.. 
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the  said  plaintiff  was  charged  before  the  said  lord  mayor,  at  the  Mansion     Com,  Pkiu. 

House,  with  having  fraudulently  obtained  the  signature  of  the  said  John  Henley , 

then  being  a  youth  under  twenty  years  of  age,  to  two  blank  stamped  bills, 

wherefore  the  defendant  composed  and  published  the  libel  in  the  introductory     High  let. 

part  of  this  plea  and  the  said  second  count  mentioned,  as  he  lawfully  might, 

for  the  cause  aforesaid.     Conclusion  with  a  verification. 

Sixth  plea,  to  the  second  count  of  the  declaration;  except  as  to  so  much  of 
the  said  count,  as  charged  that  the  defendant  composed  and  published  the  libel 
therein  mentioned,  intending  to  cause  it  to  be  believed,  that  the  plaintiff  had 
been  taken  into  custody  on  a  criminal  charge ; — that  before  the  composing  and 
publishing  of  the  said  supposed  libel,  in  the  said  second  count  of  the  declaration 
mentioned,  to  wit,  on,  the  1st  6xjoi  August,  in  the  year  of  our  Lord,  1835, 
the  said  plaintiff  did  fraudulently  obtain  the  signature  of  the  said  John  Henley, 
&c. ;  that  the  plaintiff  was  charged,  before  the  said  lord  mayor,  with  having 
fraudulently  obtained  the  signature  of  the  said  John  Henley,  to  the  said  two 
pieces  of  paper  so  stamped  as  last  aforesaid ;  and  on  the  said  charge,  the  said 
^T,  Flower  did  state  the  case  to  the  said  lord  mayor,  &c.  (The  plea  then  pro- 
ceeded to  allege  the  truth  of  all  the  statements  contained  in  the  libel,) 
wherefore  the  defendant  did  compose  and  publish  the  same  libel,  in  the 
said  second  count  mentioned,  as  he  lawfuUy  might,  for  the  cause  aforesaid. 
Conclusion,  with  a  verification. 

Demurrer — to  all  the  pleas,  on  several  grounds,  and  joinder. 

The  points  marked  for  argument  by  the  plaintiff  were — ^To  the  second  plea, 
that  it  did  not  shew  that  the  plaintiff  was  guilty,  or  that  the  defendant  had 
reasonable  cause  to  believe  he  was  guilty;  or  that  the  defendant  knew  of  the 
circumstances  stated  in  the  plea,  as  being  reasonable  and  probable  cause ;  that 
the  plea  was  too  general ;  that  it  amounted  to  the  plea  of  not  guilty ;  and  that 
it  improperly  concluded  with  a  verification. 

To  the  fourth  plea — ^That  it  improperly  attempted  to  exclude  the  considera^ 
tion  of  the  intent  of  the  libel,  from  the  question  as  to  the  justification  of  it ;  and 
that  it  did  not  sufficiently  deny  or  confess  and  avoid  the  Hbel  as  charged ;  that 
it  was  a  plea  to  the  whole  declaration,  though,  in  the  introductory  part  thereof, 
it  was  pleaded  as  to  part  only ;  that  the  plea  did  not  justify  the  whole  matter 
to  which  it  was  pleaded ;  that  it  was  no  justification  in  law  for  the  pubhcation 
of  a  libel,  that  the  publication  complained  of,  stated  only  what  had  actually 
taken  place  on  a  hearing  before  a  police  magistrate ;  that  the  account  was 
manifestly  coloured  and  untrue ;  and  that  no  justification,  by  reason  of  any 
right  of  the  public  to  information,  or  otherwise,  was  shewn. 

To  the  fifth  and  sixth  pleas,  similar  objections  to  the  last- mentioned,  were 
stated ;  and  to  the  sixth  plea,  it  was  further  objected,  that  the  truth  of  the 
imputation,  that  the  plaintiff  did  obtain  the  signatures  as  stated,  was  no  justi- 
fication for  stating  that  the  plaintiff  had  been  charged  therewith  before  the 
lord  mayor,  and  the  charge  heard,  &c.,  and  that  the  plea  was  double  and  con- 
tained superfluous  matter. 

The  arguments  of  counsel,  are  stated  upon  those  points  only,  which  were 
determined  by  the  Court. 

Henderson,  in  support  of  the  demurrer,  relied  upon  the  objections  already 
mentioned. — ^As  to  the  second  plea,  it  does  not  disclose  any  reasonable  or  pro- 
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Com.  PliM»  bablecanaefdr  preferring  the  charge  against  the  plaintiff,  became  it  was  quite 
DelegIl  consistent  with  every  thing  which  is  stated  in  the  plea,  that  the  defenchinthad 
no  knowledge  of  any  of  the  circumstances  of  the  case,  until  after  he  bad  pre- 
ferred the  charge.  A  contemporaneous  knowledge  ought  to  have  been  shewn, 
so  that  it  might  appear,  that  the  defendant  had  reasonable  and  probable  cause 
at  the  very  time  when  he  made  the  charge ;  and  he  ought  also  to  have  stated 
the  iacts  and  circumstances  upon  which  he  relied,  as  amounting  to  reasonable 
and  probable  cause. 

E.  V,  Williams,  contrti, — ^The  second  plea  discloses  drcnmstances  which  are 
sufficient  to  shew,  that  the  defendant  had  reasonable  and  probable  canse  for 
piaking  the  charge ;  and  although  the  same  facts  might  have  been  proved, 
under  the  plea  of  not  guilty,  there  are  abundance  of  authorities  to  shew  that 
this  is  not  a  ground  of  demurrer.  If  the  plaintiff  objected  to  the  second  pica 
on  this  ground,  an  application  ought  to  have  been  made  to  a  judge  at  chambers, 
to  strike  out  one  of  the  pleas.  Nor  was  it  necessary  that  the  defendant  should 
believe,  that  the  plaintiff  was  guilty  at  the  time  he  made  the  charge.  It  is  not 
required  that  a  party  should  have  a  conviction  of  the  guilt  of  another  in  his 
mind,  when  he  makes  a  charge  against  him.  It  is  sufficient  if  the  facts  wodd 
raise  such  a  suspicion  in  the  mind  of  a  reasonable  man,  as  would  feirly  induce 
him  to  put  the  case  in  thp  course  of  a  criminal  inquiry.  In  many  cases,  charges 
are  investigated  with  a  laudable  and  innocent  intention.  But  the  question, 
whether  it  is  necessary  to  aver  that  the  defendant  had  the  knowledge  of  the 
facts  when  the  charges  were  made,  does  not  arise  in  this  case ;  because  in  the 
plea,  the  facts  are  alleged  to  have  taken  place  in  August,  and  the  dedaratjon 
avers  that  the  charge  was  made  before  the  lord  mayor,  in  October,  In  the 
plea,  the  defendant  alleges  that  he  prosecuted  the  complaint  "upon  and  with  a 
reasonable  and  probable  cause,  that  is  to  say,  because,  theretofore,  to  wit,  on 
the  1st  day  of  August,  the  said  John  Heideg,  being  a  son,  &c."  It  most  be 
taken,  therefore,  that  the  cause  preceded  the  effect.  That  the  parties  are 
bound  by  the  dates  which  are  stated  in  the  pleadings,  appears  by  Owem  v. 
Waters  (a). 

Henderson  was  heard  in  reply. 

Cur.  adv.  tmli. 

TiNDAL,  C.  J. — The  first  count  in  the  declaration  is  framed  in  the  usual 
form,  for  causing  and  procuring  a  false  and  malicious  charge  to  be  made  iigunst 
the  plaintiff  before  a  magistrate,  and  proceedings  to  be  taken  thereon,  without 
any  reasonable  or  probable  cause.  The  second  plea  which  is  pleaded  to  that 
count  only,  alleges,  in  terms,  that  the  defendant  caused  and  procured  the  charge 
to  be  made,  "  upon  and  with  a  reasonable  and  probable  cause/'  and  then  proceeds 
to  state  what  that  reasonable  and  probable  cause  was;  and  in  so  doing,  alleges 
the  several  facts  and  circumstances  attending  the  transaction  out  of  which  the 
charge  before  the  lord  mayor  arose.  To  this  plea  there  is  a  special  demorrer, 
alleging,  as  one  ground  of  objection,  that  it  contains  no  allegation  that  the 
defendant,  at  the  time  he  caused  the  charge  to  be  made,  had  been  informed  of, 
or  knew,  or  in  any  manner  acted  on,  those  facts  and  circumstances.    And  we 

(a)  2M.  &W.  91. 


TRINITY  TERM,  1837.  163 

are  of  opinion  that  the  plea  is  bad,  not  in  form  only,  but  in  snbstance,  on  this     com.  Pleat. 
ground  of  objection.     The  gravamen  of  the  declaration  is,  that  the  defendant 
]aid  the  accosation  without  any  reasonable  or  probable  cause  operating  on  his 
mind  at  the  time;  and,  under  the  plea  of  not  guilty,  the  plaintiff  must  have 
failed  at  the  trial,  if  he  had  not  proved  that  the  facts  of  the  case  had  been  com- 
monicated  to  him;  or  at  all  events,  so  much  of  the  facts  as  wodd  have  been 
sufficient  to  induce  a  belief  of  the  plaintiff's  guilt,  in  the  mind  of  any  reasonable 
man,  previous  to  the  charge  being  laid  before  the  magistrate.     This  was  held 
by  the  Court  of  King's  Bench,  in  the  course  of  last  term,  upon  a  motion  for  a 
new  trial,  in  a  case  of  Docwra  v.  Hilton.    And  if  the  defendant,  instead  of  re- 
lying on  the  plea  of  not  guilty,  elects  to  bring  the  facts  before  the  Court  in  a 
plea  of  justification,  it  is  obvious  that  he  must  allege  as  a  ground  of  defence, 
that  which  is  so  important  in  proof  under  the  plea  of  not  guilty,  viz. — ^that  the 
knowledge  of  certain  facts  and  circumstances,  which  were  sufficient  to  make 
him,  or  any  reasonable  person,  believe  the  truth  of  the  charge  which  he  insti- 
tuted before  the  magistrate,  existed  in  his  mind,  at  the  time  the  charge  was 
kid,  and  was  the  reason  and  inducement  for  his  putting  the  law  in  motion. 
Whereas  it  is  quite  consistent  with  the  allegations  in  this  plea,  that  the  charge 
was  made  upon  some  ground,  altogether  independent  of  the  existence  of  the 
hcts  stated  in  the  plea ;  and  that  the  defendant  now  endeavours  to  support 
the  propriety  of  the  charge,  originally  without  cause,  by  &cts  and  circumstances 
which  have  come  to  his  knowledge,  for  the  first  time,  since  the  charge  was 
made.     Upon  this  ground,  we  hold  the  second  plea  to  be  insufficient  in  law. 
The  second  count  of  the  declaration  is  for  the  composing  and  publishing  of  a 
false  and  malicious  libel ;  the  libel  consisting  of  the  publication  in  a  newspaper 
of  a  poHce  report  of  the  same  proceedings,  before  the  lord  mayor,  which  form 
the  subject  matter  of  the  first  count.     And  the  fourth  and  sixth  pleas  are  each 
pleaded  to  the  second  count,  "with  the  exception  of  so  much  of  the  count -as 
charges  that  the  defendant  composed  and  published  the  libel  therein  mentioned, 
intending  to  cause  it  to  be  believed,  that  the  plaintiff  had  been  taken  into 
custody  upon  a  criminal  charge."     To  this  plea,  various  objections  have  been 
assigned  for  cause  of  special  demurrer,  and  have  been  urged  in  argument  be- 
fore us.     We  think,  however,  an  objection  appears  upon  the  face  of  the  plea, 
which  renders  it  unnecessary  for  us  to  give  any  opinion,  either  upon  the  formal 
objections  which  have  been  urged  against  its  validity,  or  on  the  more  general 
question  which  has  been  raised,  viz. — whether  the  publishing  of  a  fair  and 
correct  account  of  proceedings  exparte,  upon  a  charge  before  a  magistrate,  is 
or  is  not,  a  privileged  publication.     For  each  of  these  pleas  alleges  as  a  ground 
of  justification,  "that  the  supposed  libel  contains  a  full  and  true  account  of  all 
that  took  place  before  the  lord  mayor,  touching  the  said  charge  or  complaint." 
But  it  18  an  established  principle,  upon  which  the  privilege  of  publishing  a 
report  of  any  judicial  proceedings  is  admitted  to  rest,  that  such  report  must  be 
Btrictly  confined  to  the  actual  proceedings  in  court,  and  must  contain  no  de- 
&matory  oUeervations  or  comments  from  any  quarter  whatever,  in  addition  to 
what  forma,  strictly  and  properly,  the  legal  proceedings.     The  principle  is  so 
laid  down  in  the  case  of  Lewis  v.  Clement{b),  and  in  other  cases.     But  in  the 
libel  set  out  in  the  declaration,  after  the  statement  of  the  evidence  given  before 
the  lord  mayor,  an  observation  is  inserted  of  Mr.  Hobler,  the  chief  derk,  "that 

{b,  3B.k  Aid.  702. 
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Com.  Pfeoi,  it  was  exceedingly  improper,  under  any  drcumstances,  to  obtain  the  sigaatare 
of  the  complainant,  a  mere  boy,  to  bills  of  exchange."  This  appears  to  as  to 
be  a  substantive  reflection  on  the  character  and  conduct  of  the  plaintiff,  whidi 

IIioiiLXY.  jg  altogether  unwarranted,  in  two  respects ;  it  was  not  made  in  the  course  of 
any  judicial  proceeding,  by  any  one  whose  duty  called  upon  him  to  make  it ;  it 
was  uttered  by  a  person  who,  for  this  purpose,  must  be  considered  as  an  entire 
stranger,  it  is  the  same  as  if  made  by  any  bystander  in  the  court.  Again,  it  was 
not  warranted  by  the  facts  which  were  brought  in  evidence  against  the  plaintiff, 
which  amounted  not  to  a  charge  of  obtaining  signatures  to  blank  billa  of  ex- 
change, but  to  a  charge  of  obtaining  the  signature  of  a  young  man,  to  two 
blank  pieces  of  paper  which  had  been  stamped  with  stamps,  for  bills  of  exchange. 
The  libel,  therefore,  contains  a  serious  reflection  on  the  character  of  the  plain- 
tiff, which  the  privilege  set  up  in  the  fourth  plea,  supposing  it  to  exist,  docB 
not  extend  to  justify, — a  reflection,  the  truth  of  which  is  not  justified  by  the 
facts  stated  in  the  sixth  plea ;  and  on  those  grounds,  we  think  both,  these  pleas 
are  bad.  The  fifth  plea  is  pleaded  to  the  pubhcation  of  a  certain  part  of  the 
hbel,  which  is  thereby  separated  and  divided  from  the  rest ;  namely,  that  part 
which  states  that  the  plaintiff  was  charged,  before  the  lord  mayor,  with  having 
fraudulently  obtained  the  signature  of  a  youth,  under  twenty  years  of  age,  to 
two  blank  stamped  bills,  with  the  intent  to  injure  the  good  name  and  reputatkm 
of  the  plaintiff.  There  can  be  no  doubt,  but  that  the  pubhcation  of  the  feet, 
that  such  an  accusation  was  made  against  the  plaintiff,  is  calculated  to  injure 
him  in  his  good  name  and  reputation,  and  that  the  defendant  is  therefore 
called  upon  to  justify  such  publication ;  and  the  only  justifications  which  the 
law  admits,  to  the  publication  of  an  accusation  of  this  nature,  are  two ;  first, 
that  the  accusation  against  the  plaintiff  was  founded  on  facts,  which  make  tke 
charge  itself  a  true  charge  ;  and  secondly,  that  the  pubhcation  was  justified  by 
the  occasion,  viz. — ^that  it  is  a  true,  fuU,  and  faithful  account  of  proceedings 
in  a  court  of  justice.  The  plea  in  question  sets  up  neither  of  these  grounds 
of  defence.  It  is  merely  an  assertion  than  an  accusation  was  made  by  some 
third  person,  reflecting  on  the  character  of  the  plaintiff.  Even  whilst  the  £aH 
qf  Northampton's  case(c)  was  held  to  be  law  to  its  fuU  extent,  the  repetition 
of  a  slander  by  a  third  person  was  no  justification,  imless  the  party  gave  the 
plaintiff  a  ground  of  action  against  such  third  person,  by  naming  the  original 
author  of  the  slander  at  the  time ;  nor,  it  would  seem,  unless  he  averred  in  bis 
justification,  his  belief  that  the  accusation  was  true ;  per  Bayiey,  J.,  in  Mmc- 
pkerson  v.  Dcmiel  {d).  But  the  case  of  De  CrespignyY.  Wellesley{e],  fiinushes 
an  authority  that  this  doctrine  does  not  extend  to  the  pubhcation  of  a  written 
libel ;  and  that  where  such  Ubel  consists  in  publishing  the  fact  of  an  aocnsation 
having  been  made  against  another,  the  defendant  must  shew  the  accusation  to  be 
true.  The  justification  in  the  present  case,  in  fact,  amounts  to  no  more  than 
a  republication  of  the  libel  itself.  If  the  hbel  is  to  be  taken  as  containing  a 
publication  of  legal  proceedings — as  might  be  surmised  from  the  whole  of  the 
libel  as  stated  in  the  declaration — then  the  plea  is  bad.  because  it  omits  to  state 
that  it  is  a  true  and  accurate  report,  containing  the  whole  of  what  passed  on 
that  occasion.  The  terms  of  the  accusation  should  be  stated,  not  merelj  the 
result  of  it ;  for  if  the  terms  in  which  it  was  preferred  were  stated,  it  might 
carry  with  it,  its  own  refutation  or  explanation.     (See  Saunders  v.  MUis{J)^ 

(c)  11  Rep.  134.  («)  5  Bing.  405. 

(rf)  10  B.  &.  C.  270.  {/)  6  Bing.  213 ;  2  H.  &  P.  52d. 
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FliMty.  Plke[g\,  Smith  ▼.  Tkmma9{k\)  and  sdD  fvrtiMr.  it  appcsrs  ootliR^cry  cWi.  /««. 

record,  that  the  fibd  justiSed  is,  in  htt,  a  part  of  a  legal  pnxxeding  onhr.  ■^'^'^'^^ 
viz.  the  charge;  whidi  the  defendant  is  not  justified  in  publishing  akme.   (See  «<. 

Rex  V.  Lee  {i),  Rejt  ▼.  DuJku  {k).)     We,  ther^bre.  think  the  fifth  pka  had  Biohut. 
also ;  and  upon  the  several  pleas  ahofve  demaiied  to,  we  grre  oar 

Jndgment  for  the 


U)  4  B.  &  C.  473.  (r  5  Esp.  123. 

(A)  2  New  Cases,  372;  I  Hodges,  3S3.  ^1,  2  Camp.  563. 


Yapp,  Assignee  of  Partington,  an  Insolvent,  r.  Harrington.      ^^^  ^ 

T*ROVER  to  recover  certain  goods  bdonging  to  the  insolvent,  whidi  were   Bydie  goicnl 
sold  by  the  sheriff,  under  a  writ  of  /.  /a.,  issued  by  the  defendant.     At  7  Oco.  4,  c  57, 
the  trial,  before  Paitemm,  J.,  at  the  last  summer  assizes  for  Woreegier,  the  "^  ?*:  ***, 


following  appeared  to  be  the  fi^ts  of  the  case.     On  the  6th  April,  1833,  the  00  cicditor 
insolvent  gave  the  defendant  a  warrant  of  attomer  for  300/.,  and  in  Drimiiw  ?^jf!?.^. 
Term,  1835,  judgment  was  signed ;  an  execution  issued,  and  the  amount  ci  the  of  the  impri- 
debt  and  costs  was  levied  under  ^Ji./a.,  by  a  sale  of  the  goods  which  took  place  JJJUJJJf^     * 
on  the  5th  and  6th  November.     On  the  5th  Novemker,  the  insolvent  was  ar-  ^aviil  hionelf 
rested,  at  CheitemMam,  on  mesne  process^  under  a  warrant  which  was  di-  tuaunsocdor 
rected  to  one  Surwum,  and  his  asastants.     After  the  arrest,  Smnmam  gave  the  ]^^7^*** 
insolvent  into  the  custody  of  Jokmmm,  his  asastant,  by  whom  he  was  taken  to  wfaoeao  actual 
a  beer-house,  where  he  remamed  in  the  custody  of  Jokmrnm;  but  he  was  fre-  JJJJKtC^Sua 
qnently  left  to  the  care  of  one  Newtmsm^  a  friend  of  the  sheriff's  ofl&oer ;  and  on  of  a  prison, 
several  occasions,  he  was  allowed  to  walk  about  the  town,  in  Newaum's  com-   ^  antS^ 
pany .     The  insolvent  remained  in  custody,  under  these  circumstances,  until  the  ^^  •*  oae 
12th  November,  when  he  was  taken  to  domceoter  gaol  by  the  sheriff's  officer.  t^udnUie 
On  behalf  of  the  plaintiff  it  was  contended,  that  the  sale  of  the  goods,  on  the  ]^^  ^' 
5th  and  6th  November,  was  void,  under  the  7  Geo.  4,  c.  57,  sec.  34.  which  oaircd  by  isw, 
enacts,  that  no  person  shall,  "after  the  commencement  of  the  imprisonment"  '^,^S^ 
of  a  prisoner,  avail  himself  of  any  execution,  issued  upon  any  judgment,  tv  be  the  odoi- 
On  the  other  hand  it  was  allied,  that  the  case  was  not  within  this  section,  ^Sm^oSkxI 
becanse  the  imprisonment  of  the  insolvent  did  not  commence  until  the  12th  nent;  but 
November,  when  he  vras  taken  to  prison.    The  learned  judge  reftised  to  nonsuit  ][^rett  U  nude,^ 
the  plaintiff;  but  left  the  case  to  the  jury,  direct'uig  them  to  find  whether,  after  *"^^jjj^  ^ 
the  arrest,  and  before  the  insolvent  was  taken  to  prison,  he  was  in  the  custody  kw,  ukes 
of  the  sheriff^s  officer.     The  jury  found  that  the  insolvent  was  not  in  the  cus-  ^J^^^T 
tody  of  the  sheriff's  officer,  but  of  a  friend  of  the  sheriff's  officer.     Verdict  for  oommiuneDt  to 


the  defendant.  Sbra,elanH.r 

of  the  plaintiff, 
or  the  D^eliacnt 
In  Michaelmag  Term,  R.  V.  Richards  obtained  a  rule  ain,  to  set  aside  the  or  ^aSmk 

verdict,  and  to  enter  a  verdict  for  the  plaintiff.  SSw^;  ^^ 

not  the  aiTcst, 
but  ibe  actual  coanog  witbio  the  vaUs  of  a  prison,  b  the  comincDCcaicnt  of  such  i 


Harrington. 
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Com,  Pleas.         Thl/ourd,  Seijt.,  and  Busby,  shewed  cause. — The  sale  of  the  goods  took  place 
"fT*^         before  the  commencement  of  the  insolvent's  imprisonment,  and  therefore,  the 
17.  defendant  was  entitled  to  the  verdict.    It  is  clear,  under  the  10th  section  of  the 

statute,  that  no  person  is  entitled  to  present  a  petition  for  his  discharge,  nnless 
he  is  "  in  actual  custody  within  the  walls  of  any  prison,"  and  by  the  12th 
section  it  is  provided,  that  the  act  shall  not  extend  "to  any  person  who  shall 
not  be  at  the  time  of  filing  his  or  her  petition,  and  during  all  the  proceedings 
therein,  in  actual  custody  within  the  walls  of  the  prison,  without  any  intermis- 
sion of  such  imprisonment  by  leave  of  any  court  or  otherwise."  The  words 
"after  the  commencement  of  the  imprisonment  of  such  prisoner"  in  the  34di 
section,  have  reference  to  the  same  species  of  imprisonment  as  the  former 
sections ;  or,  at  all  events,  to  a  lawful  imprisonment  in  the  custody  of  the 
sheriff.  But  here,  the  insolvent  was  not  in  any  continuous  lawful  custody. 
The  sheriff's  officer  was  not  authorized  to  keep  the  insolvent  at  a  beer-house, 
from  the  5th  until  the  12th  of  November;  or  to  give  him  into  the  custody  of 
Newman,  who  is  expressly  found  not  to  be  the  baiUff's  assistant;  and  the  she- 
riff was  clearly  liable  to  be  sued  for  an  escape.  The  30th  and  Slat  sections  of 
the  statute  wUl  be  relied  on  by  the  other  side,  because  the  words  there  used 
are,  "at  the  time  of  his  arrest,  or  other  commencement  of  such  imprisonment." 
But  that  only  shews,  that  in  some  cases  the  arrest  may  be  the  commenoement 
of  the  imprisonment ;  and  it  is  a  strong  argument  in  &vour  of  the  defendant, 
that  if  such  a  construction  was  intended  in  the  S  1st  section,  the  same  words 
would  have  been  used.  In  Tribe  v.  Webber  {b)  it  is  said,  that  where  A.  bdng 
arrested  puts  in  bail,  afterwards  he  surrenders  in  discharge  of  his  baO,  and  is 
above  two  months  in  prison,  he  isui  bankrupt  only  from  Uie  time  of  his  ear- 
render,  not  from  the  time  of  his  arrest.  Barnard  v.  Palmer  (c)  is  to  the  same 
effect.  In  Sims  v.  Sin^Mon  (i)  it  was  decided  that,  under  the  Insolvent  DditxM^s 
Act,  there  is  not  that  relation  to  the  first  day  of  the  insolvent's  imprisonment, 
that  there  is,  under  the  late  Bankrupt  Act,  to  the  act  of  bankruptcy. 

R.  V.  Richards,  conirh. — ^The  object  of  the  d4th  section  is,  that  the piupeity 
of  a  person  who  is  about  to  take  the  benefit  of  the  statute,  shall  be  fiuriiy  di« 
Tided  amongst  his  creditors.  By  the  10th  section,  a  person  within  the  waDs 
of  a  prison,  may  apply  by  petition  for  his  discharge  within  fourteen  days 
after  the  commencement  of  his  actual  custody;  but  the  words  "within  the 
walls,"  are  expressly  introduced  to  prevent  debtors  who  were  merely  within 
the  rules  of  the  prison,  from  taking  the  benefit  of  the  act.  It  is  not  contended, 
if,  as  was  done  in  the  cases  cited,  a  debtor  is  arrested  uid  gives  bail,  that  the 
arrest  may  then  be  considered  as  the  commencement  of  an  imprisonment ;  but 
it  was  the  intention  of  the  legislature,  when  a  man's  afiairs  were  so  embarraaeed 
as  to  prevent  him  from  obtaining  bail,  that  his  property  should  then  be  £uriy 
distributed.  The  30th,  which  is  the  key  to  the  subsequent  sections,  shews  very 
clearly  that  the  commencement  of  the  imprisonment  must  be  considered  with 
reference  to  the  time  of  arrest.  It  enacts,  that  if  any  person  who  shall  peti* 
tion  the  court  for  his  discharge  from  imprisonment,  under  the  act,  "should,  at 
the  time  of  his  or  her  arrest,  or  other  commencement  of  such  impriBomnent.** 
have  goods  in  his  possession,  they  shall  be  treated  as  being  his  property.     So 

(h)  Bull.  N.  P.  38.  (r/)  1  Bing.  N.  C.  30C ;  and  see  G«e 

(c)  1  Camp.  N.  P.  C.  509.  v.  Hiichcock,  4  Ado.  ft  EU.  SO. 
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by  the  Slst  section,  certain  distresses  for  rent  are  not  available,  when  made     Com.  Fbtt. 
"after  the  arrest  or  other  commencement  of  the  imprisonment"  of  the  insol-         ylCt' 
vent.     The  arrest  was  lawfully  and  properly  made,  otherwise  the  sheriff  could  o. 

not  be  liable  to  be  sued  for  an  escape ;  and  it  must  be  taken  that  the  impri«  R^»»»k««>w« 
Bonment  commenced  at  the  time  of  the  arrest.  And  admitting,  for  the  sake  of 
argument,  that  for  a  day  or  two  the  insolvent  was  not  in  the  custody  of  the 
sheriff,  then  as  the  plaintiff  was  not  a  party  to  the  irregularity,  and  as  the 
arrest  was  clearly  lawful,  the  plaintiff  ought  not  to  suffer  from  the  wrongful 
act  of  a  third  party.  Another  point  which  may  be  contended  is,  that  although 
a  bailiff  must  be  expressly  named  in  the  warrant,  he  may,  after  he  has  legally 
arrested  the  party,  lawfully  give  him  into  the  custody  of  an  assistant. 

Cur,  adv.  vtdt. 

TiNDAL,  C.  J. — ^The  principal  question  raised  in  this  case  for  our  oonsidera« 
tion  turns  upon  the  proper  construction  to  be  put  upon  the  34th  section  of  the 
General  Insolvent  Act,  which  limits  the  time  after  which  no  one  shall  avail 
himself  of  any  execution,  upon  a  judgment  signed  under  a  warrant  of  attorney, 
or  a  cognovit  actionem  given  by  a  prisoner  who  petitions  under  that  statute. 
Hie  words  of  that  section  are,  that  no  person  shall  avail  himself  of  such  exe- 
cution   "after  the  commencement  of  the  imprisonment  of  such  prisoner." 
On  the  part  of  the  plaintiff  it  is  contended,  that  the  arrest  of  the  debtor  is, 
within  the  meaning  of  this  section,  the  commencement  of  his  imprisonment. 
On  the  part  of  the  defendant  it  is,  on  the  other  hand,  contended,  that  looking 
at  the  whole  act,  "the  commencement  of  his  imprisonment "  is  the  first  moment 
of  the  debtor's  being  actually  committed  to  the  walls  of  the  prison,  from  which 
moment  his  right  to  petition  under  the  statute  takes  its  commencement.    If  the 
answer  to  this  question  had  depended  upon  the  34th  section  alone,  there  would 
have  been  Uttle  difficulty  in  the  case.     The  words  themselves,  in  their  natural 
sense,  import  the  being  actually  in  prison;  and  such  construction  of  the  word 
"imprisonment"  appears  to  be  warranted  by  reference  to  the  10th  section  of 
the  act,  which  describes  the  persons  who  shall  be  capable  of  taking  the  benefit 
of  the  act»  as  "persons  in  actual  custody  within  the  walls  of  any  prison,"  and  still 
more  by  reference  to  the  12th  section,  which  expressly  enacts,  that  the  statute 
shall  not  extend  to  any  person  "who  shall  not  be,  at  the  time  of  filing  his  pe- 
tition, and  during  all  the  proceedings  thereon,  in  actual  custody  within  the 
walls  of  the  prison,  without  any  intermission  of  such  imprisonment."  And  it  is 
a  further  argument  in  favour  of  this  construction  of  the  section,  that  the  actual 
imprisonment  of  the  debtor  within  the  walls  of  the  prison,  is  a  fact  that  may 
well  be  presumed  to  be  notorious  to  his  creditors,  after  which  any  creditor 
holding*   a   warrant  of  attorney  must  be  considered  as  taking  proceedings 
thereon  at  his  own  peril;  whereas  the  precise  time  of  the  actual  arrest  of  the 
debtor,  may  be  often  a  fact  involved  in  obscurity  and  uncertainty.    The  diffi- 
culty, however,  arises  from  the  introduction  of  the  word  "  arrest "  in  sections 
30  and  31.     The  30th  section,  (which  contains  the  provision  as  to  the  insol- 
vent hsLving  goods  in  his  possession,  order,  or  disposition,  by  the  consent  of  the 
true  owner.)  begins  by  enacting,  that  if  any  person  who  shall  petition  for  his 
discharge  from  imprisonment  under  the  act,  "shall,  at  the  time  of  his  arrest* 
or  other  commencement  of  such  imprisonment,"  by  the  consent  of  the  true 
owner,  have  in  his  possession,  &c^    And  the  plaintiff  contends,  and  we  thmk 
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Com.  PUttt.    justly  contends,  that  the  statute  does  in  this  instance  expressly  declare,  that 

^^^^^^        the  arrest  of  a  prisoner  is  one  of  the  modes  by  which  his  imprisoDment  may 

V.  be  commenced.     And  again,  the  31st  section  gives  room  for  the  same  obserr- 

Harrington,   ation,  as  it  contains  provisions  with  respect  to  distresses  for  rent  made  "after 
the  arrest  or  other  commencement  of  the  imprisonment  of  any  person  who 
shall  petition  under  the  act."     That  in  each  of  these  two  sections,  and  for  the 
purposes  contained  in  these  sections,  the  arrest  of  the  prisoner  is  made  the 
limit  of  time  after  which  certain  consequences,  therein  respectively  q>eci£ed, 
are  to  follow,  must,  we  think,  be  admitted;  nay,  further,  it  must  be  admitted 
also,  that  the  arrest  of  the  prisoner  is  one  of  the  modes  by  which  his  impri- 
Bonment  may  be  commenced  for  the  purposes  of  these  sections.     Whether  the 
insertion  of  the  word  "  arrest,"  as  one  of  the  modes  of  the  commencement  of 
the  imprisonment  of  the  debtor,  in  the  30th  and  31st  sections,  and  the  omis- 
sion of  that  word  in  the  34th,  the  section  now  under  consideration,  arose  from 
inaccuracy,  or  from  any  intended  distinction  with  respect  to  the  subject-matter 
in  those  respective  sections,  may  be  the  subject  of  some  doubt,  though  it  cer* 
tainly  is  very  difficult  to  see  any  reason  for  any  such  intended  distinction. 
And,  upon  the  whole,  we  think  the  proper  construction  of  these  sections  i&,  that 
where  the  actual  imprisonment  within  the  four  walls  of  the  prison  follows  upon 
the  arrest,  as  one  continuous  act,  within  the  usual  time  allowed  and  required 
by  law  and  the  course  of  practice,  there  the  arrest  shall  be  taken  to  be  the 
commencement  of  the  imprisonment;  but  where,  after  the  arrest  b  made,  anj 
delay,  not  sanctioned  by  the  due  course  of  law,  takes  place  before  the  actual  com- 
mitment of  the  defendant  to  prison,  such  as  by  the  &vour  of  the  plaintiff,  or 
the  negligent  or  permissive  escape  of  the  prisoner,  or  any  other  cause  of  the 
same  nature,  there,  not  the  arrest,  but  the  actual  coming  within  the  walls  d 
the  prison,  is,  within  the  meaning  of  the  statute,  the  commencement  of  sodi 
imprisonment.     For  we  think  great  uncertainty  might  arise  as  to  the  right  of 
creditors  and  the  validity  of  transactions,  honest  in  themselves,  if  they  were  made 
to  depend  upon  the  happening  of  events  of  which  the  creditors  had  no  notice: 
and  in  the  particular  case,  it  would  seem  to  be  unreasonable,  that  an  execotioc 
imder  a  warrant  of  attorney,  for  any  thing  that  appears  to  the  contrary,  given 
bond  fide  and  for  a  valuable  consideration,  should  be  held  to  be  voidable  where  it 
was  completed  before  the  actual  imprisonment  of  the  debtor,  because  such  ex- 
ecution was  not  executed  until  after  the  original  arrest  made,  in  a  case  where 
the  insolvent  was  not  committed  to  actual  imprisonment  in  the  county  gaol, 
until  after  an  unreasonable  and  unjustifiable  delay.     And  this  circnmstanoe  it 
is  which  appears  to  us  to  distinguish  the  present  case  from  that  of  Stevens  r. 
Jackson  (a)  and  others,  in  which  case  the  delay  of  a  week  between  the  arrest  of 
the  bankrupt  in  his  own  house,  and  his  committal  to  prison,  was  accounted  for 
"  by  his  having  been  arrested  in  bed  dang^ously  ill  and  incapable  of  being  re- 
moved," during  all  which  interval  the  bailiff's  follower  kept  the  key  of  his 
house.     Such  a  delay  may  well  have  been  considered  as  reasonable  under  the 
circumstances;  the  duty  of  the  officer,  as  observed  by  Mr.  Justice  Heath,  eren 
where  the  prisoner  is  taken  in  execution,  being  oidy  to  carry  him  to  prisoa 
"  within  reasonable  time."     But,  in  the  present  case,  the  arrest  of  the  ioEol* 
vent  at  Cheltenham  takes  place  on  the  5th  of  November,  and  the  commitmeot 
to  Gloucester  gaol  is  delayed  until  the  12th,  and  in  the  interval  it  is  expresshr 

(a)  IManh.  46d. 


Harunoton. 
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found  by  the  jury  that  he  was  in  custody,  "not  of  the  sheriff's  officer,  but  of  a     ^^'»*  PJ^ot. 
friend  of  the  sheriff's  officer,"  without  any  excuse  suggested  for  the  delay.  We  Yapp 

cannot,  therefore,  consider  this  intervening  imprisonment  as  a  legal  imprison-  v. 

ment  continuing  from  the  first  arrest;  and  on  that  account  we  think  the  arrest 
was  not,  in  this  case,  the  commencement  of  the  imprisonment,  within  the 
meaning  of  the  act;  and  that,  the  execution  having  been  completed  before  the 
insolvent  was  actually  committed  to  the  county  gaol,  it  is  not  avoided  under 
the  34th  section,  as  an  execution  after  the  commencement  of  the  imprisonment 
of  the  insolvent. 

Rule  discharged. 


Scott  v.  Miller. 


May  23. 


A  SSUMPSIT  for  money  had  and  received  by  the  defendant,  to  the  use  of  the  J°  •"  •ction 

plaintiff.     Plea — Non- Assumpsit.     At  the  trial,  before  Tindal,  C.  J.,  at  and  received, 

the  London  sittings,  the  following  appeared  to  be  the  facts  of  the  case.  The  plain-  1>JJ?"?'»^  ^f  » 

tif  was  the  owner  of  the  ship  Countess  Dunmore,  and  the  defendant  had  been  em-  against  his  cap. 

ployed  as  captain,  on  a  foreign  voyage.    A  dispute  having  arisen  respecting  the  {fff  offbred'**"' 

ship's  accounts,  and  respecting  a  claim  of  primage  by  the  defendant,  which  the  denceof  the 

plaintiff  resisted,  the  present  action  was  brought.    Amongst  other  evidence,  the  briI*of°ex°  * 

plaintiff  offered  to  prove  the  payment  of  a  bill  of  exchange  for  137/.  1*.  6d.,  f^*"f*  drawn 

which  had  been  drawn  by  the  defendant  at  Rio  de  Janeiro,  upon  Mr.  Halket,  dant  in  a  fo-  * 

the  plaintiff's  agent  in  London,  whilst  the  vessel  was  there,  undergoing  some  J*'6"  P°r^  »" 

repairs.     It  appeared  that  the  vessel  had  been  obliged  to  put  into  Rio,  in  con-  broker,  on  ac 

sequence  of  having  received  damage  at  sea,  and  that  she  remained  there  for  J^'JjJ' "  *^[  **!'* 

some  days,  whilst  under  repair.     The  following  is  a  copy  of  the  bill: —  the  »hip." 

There  was  evi- 
dence  that  the 
"  Rio  de  Janeiro,  the  12th  Avgvst,  1833,  for  137/.  Is,  Sd.    At  fifteen  days'  «hip  had  un- 

sight,  pay  this  first  of  exchange  to  the  order  of  Messrs.  Hudson,  Weguelin,  and  repalTiI^in*! h^e 
Co.,  the  sum  of  one  hundred  and  thirty  seven  pounds,  one  shilling,  and  six-   V^^    ^^W» 
pence,  sterling,  value  in  disbursements  of  Bk.,  Countess  Dunmore,  which  place  ihe  payment  of 
to  account  as  per  advice.  ^^j*  ^''l^"*.  *"- 

"  To  Mr.  David  Halket,  "  John  Miller.*'  rhiTfbrm  of  ac 

"19,  St.  ^e/«.'.  Place."  llJ^eU:  ^'fU 

dence  that  the 
Messrs.  Hudson,  Weguelin,  and  Co.  were  brokers  at  Rio,  but  there  was  no  evi-   ^me^o  *he*^" 
dence  to  shew  that  they  had  been  employed  to  repair  the  vessel.   No  letter  of  ad-   defendant's 
Tice  was  produced.  It  was  objected,  on  behalf  of  the  defendant,  that  this  evidence 
was  inadmissible  in  an  action  for  money  had  and  received,  because  there  was 
nothing  to  shew  that  the  money  for  which  the  bill  was  given,  or  any  part  of 
it,  ever  came  to  the  defendant's  hands.     The  learned  judge  received  the  evi- 
dence, and  the  jury  found  a  verdict  for  the  plaintiff,  for  125/. 

Wiide,  Seijt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  objections  which 
were  taken  at  the  trial.  He  contended,  that,  as  there  was  evidence  to  shew  that 
the  plaintiff's  vessel  had  been  repaired  at  Rio,  the  necessary  inference  was. 
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Cmn.  Pkai,     that  the  bill  had  been  drawn  for  the  purpose  of  meeting  the  necessary  expeDset 
^^        oftheveweKa). 


Miller. 


Bompas,  Seijt.,  and  Whateley,  shewed  cause. — It  is  evident  that  the  defen- 
dant received  value  for  the  bill  of  exchange,  and  that  it  was  drawn  on  acoomit 
of  the  ship'a  disbursements.  He  is,  therefore,  bound  to  shew  how  he  has  ex- 
pended the  money.  It  does  not  appear  that  the  whole  amount  of  the  lull  was 
expended  in  repairing  the  vessel;  and  the  fact  that  the  payees  are  broker^ 
shews  that  it  could  not  have  been  given  on  account  of  the  repairs.  The  defen- 
dant has  followed  the  usual  mode  of  raising  money,  in  a  foreign  port  in  which 
the  ship-owner  has  no  regular  agent.  But  for  this  purpose  the  payee  ought 
to  be  treated  as  the  ship-owner's  agent,  who  has  advanced  money;  and  by 
paying  the  bill,  the  plaintiff  has  recognized  the  agency.  If  the  defendant  s 
excuse  is,  that  the  money  has  been  disbursed  in  repairing  the  ship,  then  he 
ought  to  shew  that  the  repairs  were  done.  A  ship-owner  is  only  liable  for  ne- 
cessary repairs;  and,  therefore,  the  defendant  ought  also  to  shew  that  tliej 
were  necessary.  Rotcher  v.  Busker  [b] ,  Palmer  v.  Gooch  [c] ,  Bo^ie  t.  Atly  \i\, 
Thacher  v.  Moatea  [e) .  If  it  should  be  decided  that  the  captain  of  a  ship  is  not 
bound  to  shew  how  the  money  has  been  disbursed  under  such  circumstances 
as  these,  then  the  owners  may  be  sued  by  the  parties  who  repaired  the  ship, 
and  BO  be  compelled  to  pay  twice.  \Tindd,  C.  J. — ^What  evidence  is  tiiere 
that  the  bill  had  ever  been  converted  into  money  by  the  defendant?  It  is 
drawn  on  account  of  the  ship's  "  disbursements,"  and  is  duly  paid  by  the 
plaintiff  when  it  is  presented.]  In  strictness,  the  plaintiff  was  not  bound  to 
pay  the  bill;  but  the  practice  of  paying  such  bills  has  prevailed,  for  the  general 
convenience  of  ship-owners.  The  defendant  is  bound  to  shew  how  the  amount 
has  been  disbursed,  and  he  will  suffer  no  injustice  if  he  is  compelled  to  do  so; 
because,  if  the  money  was  properly  expended,  he  will  be  allowed  to  pass  the 
amount  to  his  credit,  in  the  accounts. 

Wilde,  Seijt.,  and  Cleasby,  in  support  of  the  rule. — It  appears  by  the  < 
which  have  been  cited,  that  the  owners  of  a  ship  are  liable  to  pay  for  i 
sary  repairs,  and  also  for  other  disbursements.  This  bill  is  drawn  on  account 
of  the  ship's  disbursements,  and  the  amount  having  been  paid  by  the  plaintiff, 
it  is  evident  he  did  not  consider  that  the  defendant  had  exceeded  his  aiith«>- 
rity;  and  even  if  the  defendant  has  acted  improperly,  he  may  be  liable  in 
another  form  of  action.  The  objection  is,  that  the  proof  of  the  payment  of  this 
bill,  is  not  evidence  in  an  action  for  money  had  and  received.  In  Cote  t. 
Roberta  {/),  it  was  decided,  that  an  action  for  money  had  and  received  would 
not  lie  to  recover  back  a  sum  paid  upon  trust  for  a  specific  purpose,  unless  it 
was  first  shewn  that  the  trust  was  closed,  and  that  a  balance  remained  in  the 
hands  of  the  trustee.  And  m  Harvey  v.  Archbold{g),  it  is  said,  that  in  this 
form  of  action  the  plaintiff  must  give  evidence  of  a  particular  sum  to  which  he 
is  entitled.  Here  there  is  evidence  that  the  ship  was  repaired  at  Rio,  and  that 
other  charges  were  incurred,  but  there  is  nothing  to  shew  that  any  part  of  the 

(a)    The  rule  was  also  granted  upon  a  (c)  2  Stark.  N.  P.  C.  428. 

question  as  to  the  defendant's  right  to  pri-  (d)  1  Gow.  50. 

mage,  but  no  judgment  was  pronounced  on  (e)   1  Moo  &  Rob.  79. 

this  point.  .     {/,  Holfs  N.  P.  C  500. 

{by  1  bUrk.  N.  P.  C.  27.  (^)  3  B.  &  Crasa.  626. 
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jHPOoeedB  of  the  bili  ever  came  into  the  defeDdant's  hands.     It  is  not  sufficient     c«m.  Pleat. 


SCOTI 


to  shew,  by  inference,  that  the  money  might  have  come  into  the  possession  of 
the  defendant.     In  Nighiingaley.  Devitmeih',  Lord  Mansfield,  C.  J.,   held»        "^v.* 
that  proof  of  a  transfer  of  stock^to  the  defendant,  would  not  support  an  action       Mn-Lsa. 
for  money  had  and  received. 

TiNDAL»  C.  J. — I  think  this  case  mast  be  submitted  to  the  consideration 
of  another  jury.  The  form  of  the  bill  of  exchange  implies  that  it  was  drawn 
on  accoont  of  disbursements  in  respect  of  the  plaintiff's  ship;  and  we  think 
there  should  have  been  some  evidence  that  the  money  came  to  the  defendant's 
hands.  The  plaintiff  is  not  without  a  remedy,  because  he  may  sue  the  defen- 
dant for  fraud  or  misconduct,  if  the  circumstances  of  the  case  warrant  such  a 
proceeding.    This  rule  must  be  made  absolute. 

PAaK,  J.,  BosANQUBTj  J.,  and  Coltman,  J.,  concurred. 

Rule  absolute. 

(A)  6  Burr.  2589. 


The  East  India  Company  v.  Baker,  Secretary  to  the  East 
India  Dock  Company. 


June  7« 


T*HIS  action  was  brought  to  recover  from  the  East  India  Dock  Company  The  Etut  /«- 

certain  sums  of  money,  which  the  plaintiffs  contended  ought  to  be  repaid  ^^'^^JJock  Act 

to  them  by  virtue  of  the  statute  43  Geo.  3»  c.  cxxvi.,  upon  the  Thomas  Gren-  a  ntum  of 

viUe  and  seven  other  ships,  the  property  of  the  East  India  Company.     The  J^h*^"*!^'* 

following  case  was  submitted  to  the  Court,  by  consent: —  £.  L  Com. 

mny*t  ships  m 

nave  completed 

The  East  India  Dock  Company  was  constituted  by  the  statute  43  Geo.  3,  *' tbeir  RKular 

c.  cxxvi.,  (public  and  private  act,)   and  was  thereby  empowered  to  make  agei."'/7^* 
docks  for  the  reception  of  East  India  ships.  that  ihw  refers 

.  .  n     t         iiiti  tt  «-»^***  'he  last  voy- 

By  section  91  it  was  enacted,  that  there  should  be  payable  to  the  East  sgr,  bring  more 

India  Dock  Company,  for  every  ship  entering  into  and  usmg  any  dock,  &c.,  [g^iie'ty^*^ 
the  several  respective  rates  following,  (that  is  to  say,)  any  ship. 

1 .  For  every  such  ship,  (except  country  ships,  thereinafter  described,)  en- 
tering  inwards,  and  unloading  her  cargo  in  the  said  docks,  and  loading  her 
cargo  outwards  in  the  said  docks,  the  rate  or  sum  of  I4s.  per  ton,  to  be  paid 
within  ten  days  after  such  ship  should  be  cleared  inwards. 

2.  For  every  ship  built  in  the  East  Indies,  (called  country  ships,)  and  navi- 
gated by  Lascars,  entering  inwards,  and  unloading  her  cargo  in  the  said  docks^ 
ind  loading  her  cargo  outwards  in  the  said  docks,  the  rate  or  sum  of  \2s.  per 
ton;  the  last-mentioned  rate  being  2s.  per  ton  less  than  the  rate  on  other 
ships,  in  consideration  of  the  expenses  of  and  in  the  maintenance  of  the 
LascarSf  whilst  such  country  ships  are  unloading. 

3.  For  every  ship  loading  outwards  in  the  said  docks,  being  a  new  ship,  or 
not  having*  upon  her  last  arrival,  unloaded  inwards  therem,  the  rate  or  sum  of 
4s.  per  ton,  to  be  paid  before  such  ship  should  depart  from  the  docks. 
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Com.  Pleat.         ^-  That  in  case  any  such  British  or  other  ship,  having  unloaded  her  cargo 
x^-yw         in  tijg  guijj  docks,  should  remove  before  loading  any  cargo  outwards,  and 
Company      should  not  load  any  cargo  outwards,  there  should  be  allowed  and  retomed  in 
g  ^'  respect  thereof  the  sum  of  2«.  out  of  such  14«.  or  12^.  respectively. 

5.  And  that,  in  case  such  ship  should  have  completed  her  regular  number  of 
voyages,  or  should  not  be  continued  in  the  East  India  trade,  there  should  be 
allowed  and  returned  in  respect  thereof,  for  the  last  voyage  of  such  ship  or 
vessel  in  such  East  India  trade,  the  sum  of  4s,  out  of  every  I4s.  c»r  12«.  re- 
spectively, to  be  repaid  within  one  calendar  month  after  such  ship  or  vessel 
should  be  removed  from  the  dock. 

By  section  99,  power  was  given  to  reduce  or  discontinue  all  or  any  of  the 
rates  thereby  granted  and  made  payable,  and  also  to  advance  or  revive  the 
same  again,  in  such  manner  as  to  the  East  India  Dock  Company,  should  from 
time  to  time  seem  meet  and  expedient,  so  as  the  said  rates,  when  so  advanced 
or  revived  again,  did  not  exceed  the  rates  thereinbefore  granted. 

By  section  63,  all  ships  in  the  East  India  trade  were  required  to  unload  at 
those  docks,  with  certcdn  exceptions;  which  privileges  and  restrictions,  it  was 
enacted  by  section  110,  should  not  continue  in  force  for  longer  than  the  term 
of  twenty-one  years,  to  commence  on  the  day  that  any  rate  granted  or  made 
payable  by  this  act  for  or  in  respect  of  any  ship  or  vessel  entering  the  said 
docks,  should  have  been  demanded  or  taken. 

These  exclusive  privileges  expired  on  the  2nd  of  October,  1827. 

In  pursuance  of  the  power  above-mentioned,  an  abatement  was  made  in 
1818,  of  2s,  per  ton  in  the  rates  payable  under  the  first  clause  of  section  91; 
from  which  time  the  rates  were  received,  with  that  abatement,  until  the  expi- 
ration of  the  exclusive  privileges  above-mentioned,  when  an  agreement  was 
come  to  between  the  two  companies,  for  the  East  India  Dock  Company  to  load 
and  unload  all  the  East  India  Company's  own  or  chartered  ships,  and  to  per- 
form certain  other  services  for  the  East  India  Company,  in  consideration  of  an 
annual  payment  of  36,000/.,  for  the  term  of  six  years  from  the  3rd  of  October, 
1 827.  No  mention  or  allusion  is  made  by  this  agreement  to  the  return  of  anr 
rate.     This  agreement  was  subsequently  always  acted  upon. 

The  statute  9  G.  4,  c.  95,  (public  and  private,)  pjissed  June  19,  1828,  inti- 
tuled, "  An  Act  to  consolidate  and  amend  several  Acts  for  the  further  Im- 
provement of  the  Port  of  London,  by  making  Docks  and  other  Works  at  Black- 
wall,  for  the  Accommodation  of  East  India  Shipping,"  recites  and  repeals  the 
statute  43  Geo.  3,  c.  cxxvi.,  but  continues  the  East  India  Dock  Companj; 
and  by  sections  7  &  8  enacts,  "  that  all  contracts,  covenants,  agreements,  en- 
gagements, and  securities,  which,  at  the  time  of  the  passing  of  this  act,  shall 
have  been  entered  into,  or  given  to  or  by  the  directors  of  the  said  company, 
under  the  authority  of  the  said  recited  acts,  shall  continue,  and  may  be  en- 
forced in  the  same  manner  as  if  the  said  recited  acts  had  not  been  repealed; 
and  that  all  debts,  rates,  damages,  and  oth^r  monies  which,  at  the  time  of  the 
passing  of  this  act,  shall  have  been  owing  to,  from,  or  by  them,  and  shall  and 
may  be  sued  for,  recovered,  and  received,  in  the  same  manner  as  if  the  said 
recited  acts  had  not  been  repealed."  By  s.  118,  the  East  India  Docks*  Com- 
pany are  authorized  to  receive  other  rates,  appointed  by  them,  not  exceeding 
lOs,  per  ton,       • 

In  explanation  of  the  phrase,  "  regular  number  of  voyages,"  mentioned  in 
the  clause  on  which  the  plaintiffs'  claim  is  founded,  it  is  requisite  to  state,  that. 
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by  sec.  1  of  the  statute  39  Geo.  3.  c.  89,  (public  act.)  intituled.  "  An  Act  for 
regulating  the  Manner  in  which  the  United  Company  of  Merchants  of  Eng* 
land  trading  to  the  East  Indies  shall  hire  and  take  up  Ships  for  their  regular 
Service,"  it  is  enacted,  that,  after  the  passing  of  that  act,  the  siedd  company 
shall  employ  in  their  regular  service  no  ships  but  such  as  shall  be  contracted 
for.  to  serve  the  said  company  as  they  shall  have  occasion  to  employ  them  in 
trade  and  warfare,  or  any  other  service,  for  six  voyages  to  and  from  India  or 
China  or  elsewhere.  At  the  time  of  the  passing  of  this  act,  the  usual  period  of 
a  vessel's  lasting  in  that  trade,  was  the  expiration  of  the  performance  of  the 
voyages  last-mentioned,  when  it  was  usually  broken  up,  and  the  phrase  "  regu- 
lar number  of  voyages,"  has  from  that  time  meant  six  voyages  between 
England  and  India  or  China,  and  back  again. 

By  the  statute  48  Geo.  3,  c.  63,  (public  act,)  passed  to  explain  and  amend 
the  last-mentioned  act.  by  section  2,  after  reciting  that  it  had  been  found  that 
ships  might  be  repaired  and  made  fit  to  perform  more  than  six  voyages  to  and 
from  the  East  Indies,  in  the  service  of  the  East  India  Company,  it  is  enacted* 
that  it  shall  and  may  be  lawful  to  and  for  the  court  of  directors  to  receive  ten- 
ders for  any  ship  or  ships  which  have  been  or  may  be  engaged  in  the  service  of 
the  said  united  company,  and  to  hire  and  take  up  such  ship  or  ships  for  one  or 
more  voyage  or  voyages  to  and  from  the  East  Indies  in  the  service  of  the  said 
company,  beyond  and  after  the  performance  of  the  number  of  voyages  for 
which  any  such  ship  or  ships  respectively  had  been  or  shall  be  contracted  to 
serve  the  said  company.  This  statute  received  the  royal  assent  at  the  same 
session  as  the  43  Geo.  3,  c.  126,  but  at  a  prior  part  of  it. 

The  nomas  Grenville  arrived  from  her  sixth  voyage,  in  the  docks,  in  1818, 
before  the  abatement  of  2s,  per  ton  was  made,  and  then  and  previously  paid 
under  clause  1.  She  afterwards  paid  the  reduced  rate  of  I2s.  per  ton  untU 
the  agreement  above  mentioned  was  made.  This  ship  and  all  the  others,  con- 
tinued in  the  trade  until  the  time  of  passing  the  act  3  &  4  W.  4,  c.  85,  which 
put  the  company's  right  to  trade  in  abeyance  for  twenty  years. — Sec.  203. 

The  questions  for  the  opinion  of  the  Court  as  to  her.  are — 

1 .  Whether  the  East  India  Docks'  Company  ought  not  to  have  returned 
and  repaid  4s.  per  ton,  under  clause  5,  on  the  expiration  of  her  sixth  voyage? 

2.  Whether,  in  addition  to  such  return,  she  had  not  a  right  to  a  loading  on 
her  next  subsequent  voyage,  free  of  dock  charges;  or,  if  not  loaded  outwards 
again,  to  a  further  return  of  2s,  per  ton  under  clause  4 } 

3.  If  she  had  no  such  additional  right,  whether  the  East  India  Dock  Com- 
pany had  a  right  to  4^.  per  ton,  or  2s.  per  ton,  or  what  other  sum,  for  her 
loading  in  the  docks  for  that  next  subsequent  voyage? 

Hie  facts  and  questions  respecting  the  other  ships,  were  similar  to  those 
already  stated. 

Spankie,  Seijt.,  (with  whom  was  Manning,)  for  the  plaintiffs. — ^The  39  Geo. 
3,  c.  89,  must  be  referred  to  for  the  purpose  of  shevnng  the  meaning  of  the 
words  "  r^nlar  number  of  voyages,"  which  are  used  in  the  91st  section  of  the 
43  Geo.  3,  c.  cxxvi.  The  former  statute  enacts,  that  the  East  India  Company 
shaU  employ  in  their  regular  service  no  ships  but  such  as  shall  be  contracted 
for  to  serve  for  six  voyages,  to  and  from  India  or  China;  and  it  is  found  in 
the  case  that,  at  the  time  of  the  passing  of  the  act,  a  vessel  usually  lasted  for 
six  voyages,  after  which  she  was  broken  up.  The  f  homos  Grenville  was, 
therefore,  clearly  entitled  to  a  return  of  U.  per  ton  on  th^  tsixth  voyage. 

VOL-  iir.  o 


Com.  Pleat. 


Bast  India 

CoMPAMr 

V. 

Bake  a. 
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Com.  Pleat.        Sir  W.  W.  Fottett,  (with  whom  was  Cowling,)  contrH.— It  ia  trnc  thit  the 
EAarTlNDiA     ^^  ^®°'  ^'  ^'  ^^'  prevented  the  East  IntUa  Company  from  sending  a  ship  more 

Company      than  six  voyages  to  India  or  China;  and,  in  consequence  of  that  restrictioii,  it 
Baker.        ^^Y  ^  granted,  that  the  term  "  regular  numher  of  voyages  "  had  reference  to 
the  nmnber  of  voyages  allowed  by  that  statute;    but  the  43  Geo.  3,  c.  63, 
which  removed  this  restriction,  and  allowed  the  East  India  Company  to  send  a 
ship  for  more  than  six  vo3rages,  put  an  end  to  this  construction;  and  the  term 
must  now  be  taken  to  mean  the  number  of  voyages  beyond  six,  for  which  the 
ship  may  happen  to  be  hired.     And  it  is  very  important  to  remember,  that 
when  the  Dock  Act,  43  Geo.  3,  c.  cxxvi.,  received  the  royal  assent,  the  43 
Geo.  3,  c.  63,  was  in  force,  because  it  had  previously  received  the  royal  assent 
If,  therefore,  the  statutes  are  to  be  referred  to  for  the  construction  of  the  teno. 
it  certainly  could  not  mean  six  voyages.     The  question  is,  whether,  the  7^ 
mas  Grenville  having  received  all  the  benefits  of  the  docks,  inward  and  out- 
wards, after  she  returned  from  her  sixth  voyage,  the  dock  company  are  not 
entitled  to  full  remuneration  for  the  services  performed?    A  reference  to  the 
statute,  without  considering  extrinsic  circumstances,  will  clearly  shew  that 
they  are.     The  deduction  under  the  5th  branch  of  the  section  is  only  to  be 
made  when  a  ship  has  completed  her  regular  number  of  voyages*  or,  in  other 
words,  when  she  was  to  be  broken  up,  as  was  formerly  the  case ;  or  when  she 
should  cease  to  be  continued  in  the  East  India  trade.     In  either  case  it  was 
contemplated  that  the  ship  had  performed  her  last  voyage  in  the  East  I»£a 
service.     But  on  the  return  of  the  Thomas  Grenville,  from  her  sixth  voyage, 
she  unloaded  in  the  docks,  and  also  took  in  a  cargo  for  the  seventh  voyage; 
therefore  she  is  not  brought  within  the  letter  or  the  spirit  of  these  words. 
[Tindal,  C.  J.— It  is  stated  in  the  case,  that,  since  the  39  Geo.  3,  c.  89,  "  the 
phrase  '  regular  number  of  voyages '  has  from  that  time  meant  six  voyages 
between  England  and  India  or  China  and  back  again."]     It  was  not  intended 
that  the  question  should  be  concluded  by  that  statement.     [Jimdal,  C.  J. — ^It 
ought  to  have  been  found  that  this  was  the  meaning  of  the  phrase  until  the 
new  statute  was  passed  [a) .    I  do  not  mean  to  say  that  the  question  is  not  still 
open.]     If  the  argument  on  the  other  side  should  prevail,  then  if  a  ship  is 
entitled  to  a  return  of  4^.  per  ton  on  her  return  from  the  sixth  voyage,  she 
would  be  also  entitled  to  a  similar  deduction  upon  every  succeeding  voyage* 

Spankie,  Seijt.,  was  heard  in  reply. 

TiNDAL,  C.  J. — ^The  main  and  important  question  is  the  first  which  has 
been  submitted  to  us;  and  when  that  is  answered,  the  answers  to  the  others 
seem  to  follow  as  a  corollary.  It  is,  whether  the  defendant  ought  not  to  have 
returned  4s,  per  ton  to  the  plaintiffs,  under  the  provisions  of  the  Dock  Act 
when  the  Thomas  Grenville  returned  from  her  sixth  voyage.  That  question 
will  depend  upon  the  proper  construction  of  the  fifth  clause  in  the  91st  section 
of  the  act,  which  provides,  "  that,  in  case  such  ship  should  have  completed  her 
regular  number  of  voyages,  or  should  not  be  continued  in  the  Musi  In£s 
trader  there  should  be  allowed  in  respect  thereof,  for  the  last  voyage  of  txtd^ 
ship  in  such  East  India  trade,  the  sum  of  4s.  per  ton."    The  questaon  then  is» 

(a)  The  Court  intimated  to  the  coansel  for  considered  to  have  been  made;  hntSfsnii* 
the  pUintiffii  that  such  an  alteration  should  be      declined  to  consent. 
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what  was  the  meaning  of  the  term  "  regular  number  of  voyages  "  at  the  time     Com.  Pleat- 

the  act  passed?    Now,  by  a  reference  to  the  title  and  enactments  of  the  39    E^g^^J^KDiA 

Geo,  3,  c.  89,  there  can  be  little  doubt  but  that,  under  that  statute,  it  meant     Compamt 

six  voyages  from  England  to  India  or  China;  and  if  there  had  been  no  alter-        Baxeh, 

ation  made  down  to  the  time  when  the  Dock  Act  received  the  royal  assent,  I 

shoold  have  entertained  no  doubt  but  that  six  voyages  were  intended.     But  it 

appears,  that  about  a  month  before  the  Dock  Act  was  passed,  a  statute  was 

made  to  amend  the  provisions  of  the  39  Geo.  3,  c.  89,  and  both  these  statutes 

must  now  be  construed  together.     The  43  Geo.  3,  c.  63,  after  reciting  the 

former  statute,  and  that  ships  might  be  repaired  and  made  fit  to  perform  more 

than  six  voyages,  enacts,  that  it  should  be  lawful  for  the  court  of  directors  to 

hire  ships  for  one  or  more  voyages,  after  the  performance  of  the  voyages  for 

which  the  ship  had  previously  served.     If  the  two  enactments  had  occurred  in 

one  statute,  I  should  have  had  no  doubt  that,  by  the  latter,  an  extension  of  one 

or  more  would  have  been  given  to  the  number  six:  but  here  the  intention  of  the 

legislature  is  manifest,  because  the  addition  to  the  former  number  is  given  in 

a  separate  act.     I  should  therefore  say,  that  the  meaning  of  the  words  "  re« 

gular  number  of  voyages  "  does  not  mean  six,  but  such  an  addition  to  that 

number,  as  the  East  India  Company  may  engage  the  ship  for.     And  the  reason 

of  the  matter  goes  hand  in  hand  with  tbe  strict  reading  of  the  law,  because, 

on  the  retmm  of  the  ship  from  her  sixth  voyage,  if  she  were  engaged  for  future 

voyages,  the  Dock  Company  would  incur  all  the  expense  of  unloading  and 

loading,  just  as  if  she  had  returned  from  an  ordinary  voyage.     A  difficulty 

would  also  arise  by  any  other  construction  as  to  what  payment  the  ship  should 

make  on  her  seventh  or  subsequent  voyages;  for  it  would  seem  to  be  unrea« 

sonable  to  require  the  deduction  on  every  voyage.        I  am,  therefore,  of 

opinion,  that  the  Thomas  GrenvUle  was  not  entitled  to  a  return  of  4s.  per  ton 

on  the  completion  of  her  sixth  voyage.    As  to  the  second  question,  it  is  almost 

unnecessary  to  say,  that  she  had  not  a  right  to  a  loading  on  her  next  voyage 

6ree  o£  dock  charges;  and  the  third  question  becomes  altogether  useless. 

Park,  J. — ^This  question  depends  altogether  on  the  meaning  of  the  words 
which  have  been  referred  to,  and  equity  goes  along  with  the  construction 
which  they  have  received. 

Vauohan,  J. — I  am  of  the  same  opinion.  The  return  of  the  4s.  per  ton 
is  only  to  be  made  when  the  ship  has  returned  from  her  last  voyage  in  the 
company's  service.  Tliat  appears  from  the  context,  "  or  should  not  continue 
in  the  Siist  India  trade,"  meaning,  if  she  should  not  then  have  been  the  regular 
numher  of  voyages.  Until  the  43  Geo.  3,  c.  63,  made  the  number  to  depend 
xppaoi  the  choice  of  the  East  India  Company,  it  seems  that  six  voyages  were 
considered  the  regular  number. 

Coi«TMAN,  J. — I  am  of  the  same  opinion.  It  is  true  that  the  parties  who 
claim  the  repayment  of  this  money  must  clearly  establish  their  title  to  it.  The 
whole  question  arises  on  the  meaning  of  the  words  "  regular  number  of  voy- 
ages." The  case  finds  that  the  term  means  "six  voyages;"  but  we  are  not 
bonnd  by  the  popular  meaning,  if  we  find  it  inconsistent  with  the  provisions  of 
an  act  of  parliament.  If  the  43  Geo.  3,  c.  63,  had  not  passed,  it  would  be 
quite  clear  ^hat  the  meaning  was;  but  I  think  we  may  now  fairly  construe  the 
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Com,  Pleas,     two  statutes  together,  and  say  that  it  means  the  whole  number  of  voyages 
EastTndia    ^^^^^  *^®  vessel  may  be   engaged   to   perform.      The  clauses  in  the  91st 

CoMFANir      section  will  then  stand  quite  consistent  with  each  other. 

v« 
Baker. 

Judgment  for  the  defendant. 


June  7* 

Debt  does  not 
lie  by  the  in- 
dorsee of  a  bill 
of  exchange 
against  the  ac- 
ceptor. 


Clowes  and  others  t?.  Williams. 

T^EMURRER.  The  declaration  stated  that  the  defendant  had  been  sam- 
moned  to  answer  the  plaintiffs,  by  virtue  of  a  writ  issued  on,  &c.,  out  of 
the  Ck)urt  of  our  lord  the  king  before  his  justices  at  Westminster.  For  that 
whereas  one  W,  B,  Clarke,  on  the  20th  day  of  August,  in  the  year  of  our  I/>Td 
1836,  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defen- 
dant, and  thereby  required  the  defendant  to  pay  to  the  order  of  the  said  W.  B. 
Clarke,  20/.  value  received,  three  months  after  the  date  thereof,  which  period 
had  elapsed  before  the  commencement  of  this  suit;  and  the  defendant  then 
accepted  the  said  bill,  and  the  said  W,  B.  Clarke  then  indorsed  the  same  to  the 
plaintiffs;  and  the  defendant  then  promised  the  plaintiffs  to  pay  them  the 
amount  of  the  said  bill,  according  to  the  tenor  and  effect  thereof  and  of  the 
said  acceptance  and  indorsement;  whereby,  and  by  reason  of  the  non-payment 
of  the  said  several  monies  respectively,  an  action  hath  accrued  to  the  plaintiffe 
to  demand  and  have  of  and  from  the  defendants  the  said  several  monies  re- 
spectively, amountmg  to  the  sum  of  40/.  above  demanded;  yet  the  defendants 
hath  not  paid  the  said  sum  above  demanded,  or  any  part  thereof;  to  the  plain- 
tiffs' damage  of  40/. ;  and  thereupon  they  bring  their  suit,  &c. 

The  defendant  demurred  to  the  first  count,  and  pleaded  nunfuam  indebitatus 
to  a  second  count  in  the  declaration. 


Barstaw,  in  support  of  the  demurrer,  contended  that  an  action  of  debt  is  not 
maintainable  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor. 

Wallinger,  contrdi,  admitted  that  the  ground  of  demurrer  was  good  if  applied 
to  a  declaration  in  debt;  but  he  contended,  that  the  first  count  of  the  dedajration 
was,  in  substance,  a  count  in  assumpsit.     He  cited  Brill  v.  Neale  (a) . 

TiNOAL,  C.  J. — Both  parties  may  be  allowed  to  amend.  There  may  be 
some  doubt  whether  the  declaration  is  not  framed  in  debt,  although  it  oontuns 
words  of  promise.     The  conclusion  is  wrong  certainly. 

Park,  J.,  Vaughan,  J.,  and  Coltman,  J.,  concurred. 

Both  parties  agreed  to  amend  their  pleadings  without  costs. 


(a)  3  B.  &  Aid.  208. 
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Capper  and  others  v.  Forster.  Com.pieai, 


A  SSUMPSIT  on  a  charter-party.     The  declaration  stated,  that  by  a  certain  A  ship  was 

memorandum  for  charter,  made  between  the  plaintiffs,  as  owners  of  the  ^  peeled  to 

ship  Flora,  of  the  one  part,  and  the  defendants  of  the  other  part,  it  was  mutu-  Bio  Nunez^ 

slly  agreed  that  the  ship  should,  with  all  convenient  speed,  receive  and  take  board  a  full 

on  board  whatever  lawful  goods  and  merchandize  the  charterer  might  cause  to  •"^  w^i^**  ftj 

be  sent  alongside,  and  therewith  proceed  to  Rio  Nunez,  and  discharge  the  same  merchaDdiase, 

at  the  factory  of  the  charterer's  agent,  and  having  so  discharged  her  outward  Sidf*ui>on** 

cargo,  should  reload  a  full  and  complete  cargo  of  lawful  merchandize,  which  the  certain  enume- 

said  merchant  hound  himself  to  ship,  not  exceeding  what  she  could  reasonably  iccordtngtoOic 

stow  and  carry,  over  and  above  her  tackle,  &c.,  and,  being  so  loaded,  should  terms  men- 

therewith  proceed  to  London,  and  discharge  at  one  of  the  regular  docks,  at  the  charter-party, 

option  of  the  charterer,  on  beine  paid  freight  as  follows,  in  full,  for  the  above  *'  ^  <>'  '^f'^^'  , 

^  ,  °  *^  .  •       ,        .,    !, ,  *  r-r.       .     »t  the  option  of 

voyage,  viz. : — For  gum,  beeswax,  ivory,  and  palm  oil,  4/.  per  ton,  at  20  cwt.   the  charterer,** 

net,  at  the  king's  beam;    hides,  at  71.  per  ton  of  20  cwt.  net,  at  the  king's   {IJ^e  th^'lT^rt^ 

beam;  paddy  or  rice,  3/.  per  ton,  net  weight;  bullion,  1  per  cent.;  all  or  either  of  filling;  up  the 

at  the  option  of  the  charterer,  in  full,  and  in  lieu  of  aU  port  charges  and  pilot-  ji/^»*|   Tht 

age,  as  customary;  the  act  of  God,  &c.,  always  excepted;  one  half  of  the  charterer  put 

freight  to  be  paid  in  cash  on  unloading  and  right  delivering  of  the  cargo,  and  one-seTenth  of 

the  remainder  by  an  approved  bill  at  three  months  then  following;  thirty- five  V^'^o  of  the 

running  days  to  be  allowed  to  the  said  merchant,  if  the  ship  were  not  sooner  rated,  at /2lo' 

despatched  for  loading,  at  the  places  of  loading  on  the  coast  of  Africa,  and  ten  '¥?"'*V*°** 

days  on  demurrage,  over  and  above  the  said  lay  days,  at  4/.  per  day.     Should  ouantity  at  St, 

the  quantity  of  paddy  exceed  eighty  tons,  20*.  per  ton  extra  freight  was  to  be  ow  laiter'place 

paid  on  the  surplus;  and  the  quantity  of  hides  was  not  to  exceed  fifty  tons;  the  cargo  was 

the  charterer  to  have  the  liberty  of  shipping  whatever  goods  he  might  send  84^oadsof  teak 

outwards  free  of  freight,  but  paying  the  difference  of  the  ship's  expenses  in  ▼ood*  which 

taking  in  cargo  and  going  in  ballast;  and  the  vessel  to  call  at  St,  Mary's  on  enumerated ar- 

her  homeward  voyage  for  clearance  for  England,  the  charterer  paying  her  port  tide,  at  4i.  per 

charges  and  her  pilotage  in  and  out  of  the  River  Gambia.     Should  paddy  or  peared  that  the 

rice  be  shipped,  the  charterer  was  to  find  dunnage;  and  should  the  vessel  not  be  f*'j*!h"^hoIe^ 

full  at  Rio  Nunez,   the  charterer  was  to  have  the  liberty  of  filling  her  up  at  freight  593A, 

St.  Mary's.     The  parties  were  bound  under  a  penalty  of  700/.  for  the  due  g"  conris'lM ' 

performance  of  the  agreement.  of  average 

Breach — ^That  the  defendant  did  not  load  such  full  and  complete  cargo  at  Swenumerated 

2? to  Nunez  aforesaid;  but,  on  the  contrary  thereof ,  loaded  at  Rio  Nunez  a  small  articlea,  would 

part  only  of  a  full  and  complete  cargo,  to  wit,  one  seventh  part  only  of  such  668/.,  whilut  a 

full  and  complete  car^o,  and  then  wholly  refused  to  load  at  Rio  Nunez  any  ^je^  ®^  P*l"* 

1  rm<.         1       ii.^         *t«ij  Oil,  one  of  the 

further  or  greater  cargo  therein.     That  after  the  defendant  had  loaded  on  enumerated 

board  the  said  ship  at  Rio  Nunez  such  cargo  as  aforesaid,  to  wit,  on,  &c.,  the  Jni^JaVe  pro^ 

plaintifis  sailed  and  proceeded  with  the  said  ship,  by  the  order  and  direction  of  duced  462/. 

the  defendant,  to  St.  Mary's,  in  the  said  memorandum  of  charter  mentioned,  ^e'l'iain** 

and  afterwards,  to  wit,  on,  &c.,  arrived  with  the  said  ship  at  St.  Mary's  afore-  tiffs  were  enti- 

eaid,  and  were  there  ready  and  willing  to  suffer  and  allow  the  defendant  to  fill  freight  tTthe' 

UD  and  complete  a  full  and  complete  cargo  for  the  said  ship  of  all  such  lawful  •"J^^^t  of 
*  *  l>6o/. ;  and 

that  tiie  charterer  did  not  fill  up  a  full  and  complete  cargo  of  lawful  merchandize. 
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Com.  Pleats     merchandize  as  in  the  memorandum  of  charter  was  mentioned,  according  to 
^^^^!^^       the  terms  of  the  said  memorandum,  and  then  requested  him  so  to  do;  never- 
o_  theless  the  defendant  did  not  fill  up  at  St.  Mary* 9  such  full  and  complete  cargo 

of  lawful  merchandize,  and  then  filled  up  a  small  part  only  of  the  said  ship  with 
such  lawful  merchandize  as  she  could  have  reasonably  stowed,  and  then  wrong- 
fully and  improperly  filled  up  the  said  ship  at  St,  Mary's  aforesaid  with  a 
certain  large  quantity  of  merchandize,  other  than  according  to  the  true  intent 
and  meaning  of  the  said  memorandum  of  charter,  to  wit,  with  tiipher  and 
wood;  by  means  of  which  several  premises,  the  plaintiffs  not  only  lost  and 
were  deprived  of  a  large  sum  of  money,  to  wit,  the  sum  of  600/..  whidi  tbey 
might  and  would  have  made  by  having  such  full  and  comjdete  cargo  of  lawiial 
merchandize  loaded  on  board  the  said  ship  vXRio  Nunez  and  St,  Mary's  afore- 
said, according  to  the  terms  of  the  said  memorandum  of  charter,  bat  also,  by 
means  of  the  loading  on  board  the  said  ship  at  St,  Mary's  aforesaid  sodi  cargo 
of  timber  and  wood,  the  said  ship  was  then  greatly  broken,  &c. 

And  the  plaintifils  farther  said,  that  a  large  sum  of  money,  to  wit,  10007., 
became  and  was  due  and  payable  from  the  defendant  to  the  plainti^  for  and  in 
respect  of  the  freight  of  goods,  wares,  and  merchandizes,  shipped  and  loaded 
on  board  the  said  ship,  according  to  the  true  intent  and  meaning  of  the  said 
memorandnm,  and  carried  and  conveyed  therein  in  the  said  voyage  in  the  said 
memorandom  mentioned. 

Counts  for  freight  generally,  and  on  an  account  stated. 

Pleas — ^To  so  much  of  the  breach  in  the  first  count  mentioned  aa  related  to 
the  not  loading  a  full  and  complete  cargo  at  Rio  Nunez,  that  the  defendant 
could  not  load  a  fall  and  complete  cargo  at  Rio  Nunez  as  was  mentioned  in  the 
said  memorandum  of  charter.     Conclusion  to  the  country. 

Seeondly,  as  to  so  much  of  the  breach  in  the  first  count  mentioned,  as  re- 
lated to  the  defendant  not  filling  up  at  St,  Mary's  a  full  and  complete  cargo  of 
lawful  merchandize,  that  the  defendant  did,  within  the  said  lay  days,  fill  up  at 
St'  Mary's,  in  the  memorandum  of  charter  and  declaration  mentioned,  a  foU 
and  complete  cargo  of  lawful  merchandize,  according  to  the  true  intent  and 
meaning  of  the  said  memorandum  of  charter,  and  did  not  fill  up  the  said  ship 
at  St,  Mary's  aforesaid  with  any  merchandize  whatsoever,  other  than  accord- 
ing to  the  true  intent  and  meaning  of  the  said  memorandum  of  charter.  Con- 
dusion  to  the  country. 

Thirdly,  as  to  so  much  of  the  breach  of  the  promise  in  the  first  coont  men- 
tioned as  related  to  the  non-payment  of  538/.  17 s,  1  \d„  parcel,  &c..  that  after 
the  said  sum  of  538/.  17^.  lid,  became  due  and  payable  from  the  defendant  to 
the  plaintifils  in  respect  of  freight,  as  in  the  declaration  stated,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &c.,  an  account  was  had  and  stated  by 
and  between  the  plaintiffs  and  defendants  of  and  concerning  the  said  sum  of 
538/.  I7s,  lid,,  and  upon  that  accounting  the  plaintifils  were  found  to  be  in 
arrear,  and  indebted  to  the  defendant  in  the  sum  of  98/.  1 7s,  Sd,,  which  was  then 
upon  that  account  allowed  to  the  defendant  in  account  against  the  said  som  of 
538/.  17^.  llcf.;  and  the  residue  of  the  said  last-mentioned  sum,  to  wit. 
440/.  Os,  5d,,  was  then  paid  by  the  defendant  to  plaintiffs,  and  accepted  by 
them  in  full  satisfisustion  and  discharge  of  the  balance  due  in  respect  of  the  said 
sum  of  538/.  I7s.  I  Id.,  after  allowing  the  said  set-off  of  98/.  1 7s,  6c/..  and  of 
all  damage  in  respect  of  the  said  breach  of  promise,  so  far  as  related  to  the  said 
•am  of  638/.  I7s.  lid.    Condusion  with  ayerification. 
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P^flBW  to  tlie  two  laBt  counts,  non-assumpsit.  Com.  Pieat. 

The  replication  joined  issue  on  the  first  and  second  pleas  to  the  first  count, 
and  traversed  the  allegations  in  the  third  plea. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  last  sittings  at  GuUdhaU,  it  was  in 
evidence  that  the  Flora  had  been  despatched  from  London  to  Sto  Nunez,  in 
pursuance  of  the  charter  party.  On  her  arrival  at  Rio  Nunez,  the  charterer's 
agent  informed  the  captain,  that  another  vessel,  the  James,  which  was  loaded 
with  a  cargo  of  the  articles  enumerated  in  the  charter-party,  had  been  recently 
dispatched  for  the  charterer,  and  had  taken  the  goods  intended  to  be  sent  by 
the  Flora.  Only  158  quarters  of  paddy  and  a  box  of  gold  dust,  being  about 
one-seventh  of  a  full  cargo,  was  put  on  board  at  Rio  Nunez.  The  Flora  after- 
wards proceeded  to  St,  Mary's,  and  there  the  charterer  put  on  board  205  quar- 
ters of  paddy  and  600  hides,  and  completed  a  full  cargo,  under  a  protest  by 
the  captain,  with  84  loads  of  teak  wood,  the  staple  commodity  of  the  place,  at 
the  freight  of  4/.  per  load.  Evidence  was  given  to  shew  that  a  full  cargo  of 
palm  oil,  at  4/.  per  ton,  would  have  produced  a  freight  to  the  amount  of 
452/. ;  and  a  full  cargo  of  aU  the  articles  enumerated  in  the  policy,  in  average 
quantities,  SSHl.  It  appeared  that  the  defendant  had  paid  593/.  18f.  6d.,  on 
account  of  the  freight.  The  jury  found  a  verdict  for  the  plaintiff  for  the 
further  sum  of  74/.  Is.  6d. 

Toddy,  Seijt.,  obtained  a  rule  nisi  for  a  new  trial,  or  to  reduce  the  damages. 
He  contended,  first,  that  the  defendant  was  not  bound  to  load  a  full  and  com- 
plete cargo  at  Rio  Nunez;  secondly,  that  teak  wood  was  a  cargo  of  lawful 
merchandize,  and  that  the  charterer  was  not  obliged  to  ship  such  goods 
only,  as  were  mentioned  in  the  charter-party;  and,  thirdly,  that  if  such  was 
not  the  proper  construction  of  the  charter-party,  then  that  the  damages  were 
improperly  assessed. 

WUde^  Serjt.,  Talfourd,  Serjt.,  and  R.  V.  Richards,  shewed  cause.— ^Issues 
have  been  taken  upon  the  allegations  in  the  declaration,  and  therefore  it  is  too 
late  to  object  to  the  mode  in  which  the  breaches  are  assigned.  It  is  obvious 
that  the  principal  destination  of  the  ship  was  Rio  Nunez;  and  if  the  Jatnes  had 
not  been  previously  despatched,  her  cargo  would  have  been  put  on  board  the 
Flora,  Although  the  ship  had  liberty  to  touch  at  St.  Mary's,  to  complete 
her  cargo,  it  was  not  thereby  intended  that  she  should  take  a  small  quantity 
of  goods  on  board  at  Rio  Nunez,  and  then  complete  her  cargo  with  articles  so 
mach  less  advantageous  to  the  owner,  than  a  shipment  of  a  general  cargo 
would  have  been.  If  the  ship  had  come  home  empty,  the  rule  of  law  as  to 
payment  of  freight,  is  well  established.  In  such  a  case,  the  charterer  would 
be  liable  to  pay  the  amount  of  the  freight  of  an  average  quantity  of  all  the 
artifdes  which  are  enumerated.  T%omas  v.  Clarke  (a),  Wallace  v.  SnuUl  (&); 
Abbot  on  Shipping,  part  3,  chap.  7.  In  the  former  case  it  was  contended, 
as  here,  that  the  charterer  was  at  liberty  to  select  one  of  the  enumerated 
articles  which  would  have  yielded  the  smallest  sum  to  the  ship  owner;  but 
Abbot,  C.  J.,  refused  to  direct  the  jury  to  find  the  damages  upon  that  principle. 
The  same  rule  must  be  applicable  to  this  case.      Moorsom  v.  Page{c)  is 


(e)  4  Camp.  103. 
CHed  in  Irwing  v.  CUgg,  1  BiB|^.  N.  C.  56. 
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distinguishable.  In  that  case  the  freighters  were  at  liberty  to  put  on  board 
other  goods  besides  those  which  were  enumerated,  and  therefore  it  was  held, 
that  they  were  not  necessarily  bound  to  ship  any  copper,  although  that  was 
one  of  the  articles  mentioned  in  the  policy. 

Tfldtfy,  Seijt.,  and  Wightman,  contrh,—Bj  the  terms  of  the  charter  party, 
the  freighter  had  the  option  of  shipping  any  of  the  enumerated  artidea;  and 
it  appears  that  a  cargo  of  palm  oil  would  not  have  produced  the  amount  which 
the  defendant  has  paid  into  court.  Palm  oil  is  an  article  which  produces  a 
fair  average  profit  to  the  ship  owner.  It  is  dear  that  a  cargo  of  any  one  of 
the  enumerated  artides  might  have  been  brought  home.  In  Moorsom  v. 
Page  (e),  where,  by  a  charter-party,  the  freighter  covenanted  to  provide  for 
the  ship  a  full  and  complete  cargo,  consisting  of  copper,  tallow,  and  hides,  or 
other  goods,  it  was  held,  that  he  having  supplied  her  with  as  large  a  quantity 
of  tallow  and  hides  as  she  chose  to  take  on  board,  he  was  not  bound  to  pro- 
vide any  copper,  although,  for  the  want  of  it,  the  ship  was  obliged  to  keep 
in  her  ballast,  and  did  not  take  so  advantageous  a  freight  as  she  otherwise 
would  have  done;  and  the  authority  of  this  case  is  recognised  in  Irving  v. 
Ciegg  (/) .  Then,  upon  the  two  first  issues  which  are  raised,  the  verdict  ought 
to  be  entered  for  the  defendant,  because,  as  to  the  first,  the  defendant  was  not 
bound  to  load  and  complete  a  full  cargo  at  Rio  Nunez.  As  to  the  second 
issue,  it  appears  that  a  full  cargo  of  lawful  merchandize  was  shipped  at  Si. 
Marg\  and  the  terms  of  the  policy  are,  that  the  ship  should  rdoad  "  a  fiiU 
and  complete  cargo  of  lawful  merchandize."  If  the  vessd  was  injured  by  the 
timber,  that  would  only  be  the  ground  of  a  cross-action. 

Cur  adv.  vult. 

TiNDAL,  C.  J. — ^This  was  an  action  of  assumpsit,  brought  on  a  memoran- 
dum for  charter  made  between  the  plaintifis  as  owners  of  the  ship  Flora,  of  the 
one  part,  and  the  defendant,  of  the  other  part :  and  upon  the  issues  joined  on 
three  breaches  assigned  in  the  declaration,  the  jury  found  as  to  the  first,  that 
the  defendant  might  have  loaded  a  full  and  complete  cargo  at  Rio  Ntmex ; 
upon  the  second,  that  the  defendant  did  not  fill  up  at  St.  Mary's  a  fiill  and 
complete  cargo  of  lawful  merchandize  according  to  the  true  intent  and  mean- 
ing of  the  said  charter,  and  upon  the  last,  that  there  is  still  due  to  the  plain- 
tififs,  from  the  defendant,  the  sum  of  74/.  Is.  6d.  for  freight  under  the  charter. 
There  were  other  issues  joined  upon  the  pleadings,  to  which  it  is  unneces- 
sary to  advert,  as  the  prindpal  question  before  us  turns  upon  the  principle 
upon  which  the  amount  of  the  damages  ought  to  be  calculated,  reference 
being  had  to  the  proper  construction  of  the  charter-party.  The  defendant 
has  brought  the  case  before  us  upon  a  rule  calling  either  for  a  new  trial  or  for 
the  reduction  of  the  damages  given  by  the  present  verdict.  With  respect  to 
the  new  trial,  the  defendant  contends,  that,  as  to  the  two  first  issues,  the  ver- 
dict ought  to  have  been  found  in  his  fevour.  The  breaches  might  possibly 
have  been  more  aptly  and  precisely  assigned  with  reference  to  the  terms  of 
the  charter,  but,  as  the  defendant  has  thought  proper  to  take  issue  and  go  to 
trial  upon  them,  as  framed  in  the  declaration,  we  cannot  think  them  so  defident 
in  form  or  so  ill  adapted  to  the  case,  as  to  be  objectionable  on  that  ground  in 
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this  stage  of  the  proceedings.     And  upon  the  evidence  given  at  the  trial,  we     Com.  Pkat. 
see  no  ground  to  disturb  the  verdict.     As  we  understand  the  charter,  it  con-       clppsa 
temphites  a  voyage  to  Rio  Nunez,  at  which  place  it  was  intended  both  by  the  v. 

ehip-owners  and  the  merchant  that  the  outward  cargo  should  be  discharged,  FoatTca. 
and  the  homeward  cargo  put  on  board,  such  homeward  cargo  being  intended 
to  consist  of  the  enumerated  articles,  or  of  some  of  them,  with  liberty,  how- 
ver,  of  filling  up  the  vessel  at  St.  Mary's ;  that  is,  of  supplying  at  the  latter 
place  any  deficiency  of  the  contemplated  cargo,  which  they  might  be  unable 
to  procare  at  Rio  Nunez,  That  Rio  Nunez  was  her  place  of  destination  ap- 
pears manifest  from  the  provision  that  she  was  to  discharge  her  outward  cargo 
at  the  fiactory  of  the  merchant's  agent  there,  and  having  so  discharged  her 
outward  cargo,  was  to  reload  a  full  and  complete  cargo  of  lawful  merchandize, 
which  the  merchant  binds  himself  to  ship.  This  is  the  direct  obligation  into 
which  the  merchant  enters;  the  filling  up  at  St.  Mary's  is  only  a  liberty 
given  to  him  in  lus  own  ease,  and  for  his  relief  in  case  he  should  be  unable  to 
comply  with  his  direct  obligation.  And  we  think  this  provision  in  the  charter 
points  so  specificaUy  to  Rio  Nunez  as  the  port  of  discharge  and  reloading  of 
the  homeward  cargo,  that  we  cannot  give  to  the  mention  of  ports  of  loading 
on  the  coast  of  Africa,  or  the  liberty  of  fiUing  her  up  at  St.  Mary's,  the  force 
of  altering  or  controlling  the  primary  intention  of  the  charter.  And  upon  the 
evidence  before  the  jury  of  what  had  taken  place  eXRio  ^tniei  just  previous  to 
the  arrival  of  the  Flora,  we  cannot  think  them  wrong  in  finding  the  first  issue 
for  the  plaintiffs:  they  probably,  and  not  unreasonably,  thought,  that  the 
cargo  which  had  been  recently  forwarded  by  the  defendant's  agents  by  another 
ship,  the  James,  might  have  been  sent  by  the  Fiora  if  those  agents  had  been 
inclined  so  to  send  it. 

And  as  to  the  second  issue,  upon  the  construction  we  have  already  put  upon 
the  charter-party,  we  think  the  jury  right  in  finding,  that  the  loading  nearly 
a  complete  cargo  of  lumber  at  St.  Mary's,  although  it  was  the  staple  commo- 
dity of  that  place,  was  not  a  fiUing  up  with  lawful  merchandize,  according  to  the 
intention  of  the  parties,  and  that  the  verdict  upon  that  issue  also  ought  not 
to  be  disturbed.  The  real  question,  however,  between  the  ship-owners  and 
the  merchant,  arises  upon  the  amount  of  damages  which  the  jury  have  found 
by  their  verdict,  which  damages,  whether  they  be  considered  as  the  measure  of 
the  injury  sustained  by  the  plaintiffs  upon  the  two  first  breaches,  or  as  the 
sum  due  for  the  freight  of  the  cargo  actually  brought  home  upon  the  third 
breach,  is  immaterial.  The  plaintiffs,  on  the  one  hand,  contend  that  upon  the 
legal  construction  of  the  charter,  they  are  entitled  to  an  amount  of  freight 
which  would  have  been  earned  if  the  ship  had  brought  home  a  cargo  consist- 
ing of  average  quantities  of  all  the  enumerated  articles;  the  defendant,  on  the 
other  hand,  contends  that  the  ship-owners  are  only  entitled  to  freight  for  the 
timber  actually  brought  home  upon  a  quantum  meruit;  or  to  the  freight  due 
upon  a  full  cargo  of  any  one  of  the  enumerated  articles,  at  the  option  of  the 
merchant,  or  at  the  very  utmost  to  the  freight  due  upon  a  full  cargo  of  any 
one  of  the  articles  for  which  a  middle  rate  of  freight  is  charged;  such,  for  in- 
stance, as  palm  oil;  under  any  of  which  modes  of  adjustment,  the  plaintiffs,  as 
it  is  admitted,  are  over-paid.  Now  if  the  ship  had  returned  empty,  we  think 
the  question  now  raised  must  be  considered  as  settled.  The  opinion  expressed 
by  the  very  learned  and  accurate  writer  of  the  law  of  ships  and  shipping,  re- 
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Com,  PUai.    distinguishable.      In  that  case  the  freighters  were  at  liberty  to  put  on  boaid 
Cappbil       ®^^®'"  &^^  besides  those  which  were  enumerated,  and  therefore  it  was  held, 
t>.  that  they  were  not  necessarily  bound  to  ship  any  copper,  although  that  wm 

one  of  Uie  articles  mentioned  in  the  policy. 

Taddy,  Seijt..  and  Wightman,  contrh. — ^By  the  tenns  of  the  charter  party, 
the  freighter  had  the  option  of  shipping  any  of  the  enumerated  artides;  and 
it  appears  that  a  cargo  of  palm  oil  would  not  have  produced  the  amount  which 
the  defendant  has  paid  into  court.  Palm  oil  is  an  article  which  produces  a 
fair  average  profit  to  the  ship  owner.  It  is  clear  that  a  cargo  of  any  one  of 
the  enumerated  articles  might  have  been  brought  home.  In  Moanom  v. 
Page  (e),  where,  by  a  charter-party,  the  freighter  covenanted  to  provide  for 
the  ship  a  full  and  complete  cargo,  consisting  of  copper,  tallow,  and  hides,  or 
other  goods,  it  was  held,  that  he  having  supplied  her  with  as  lai^ge  a  quantity 
of  tallow  and  hides  as  she  chose  to  take  on  board,  he  was  not  bound  to  pro- 
vide any  copper,  although,  for  the  want  of  it,  the  ship  was  obliged  to  keep 
in  her  ballast,  and  did  not  take  so  advantageous  a  freight  as  ahe  otherwise 
would  have  done;  and  the  authority  of  this  case  is  recognised  in  Irvmg  ▼. 
Clegg  If] .  Then,  upon  the  two  first  issues  which  are  raised,  the  verdict  oogfat 
to  be  entered  for  the  defendant,  because,  as  to  the  first,  the  defendant  was  not 
bound  to  load  and  complete  a  full  cargo  at  Rio  Nunez.  As  to  the  second 
issue,  it  appears  that  a  full  cargo  of  lawful  merchandize  was  shipped  at  St. 
Mafy\  and  the  terms  of  the  policy  are,  that  the  ship  should  reload  "  a  fiiU 
and  complete  cargo  of  lawful  merchandize."  If  the  vessel  was  injured  by  tfas 
timber,  tliat  would  only  be  the  ground  of  a  cross-action. 

Cur  tub.  tmli, 

TiNDAL,  C.  J. — ^This  was  an  action  of  assumpsit,  brought  on  a  memoran- 
dum for  charter  made  between  the  plaintiffs  as  owners  of  the  ship  Flora,  of  the 
one  part,  and  the  defendant,  of  the  other  part :  and  upon  the  issues  joined  on 
three  breaches  assigned  in  the  declaration,  the  jury  found  as  to  the  first,  that 
the  defendant  might  have  loaded  a  full  and  complete  cargo  at  Rio  Nwta; 
upon  the  second,  that  the  defendant  did  not  fill  up  at  St.  Mary's  a  full  and 
complete  cargo  of  lawful  merchandize  according  to  the  true  intent  and  mean- 
ing of  the  said  charter,  and  upon  the  last,  that  there  is  still  due  to  the  plain- 
tififs,  from  the  defendant,  the  sum  of  74/.  la.  Sd.  for  freight  under  the  diarter. 
There  were  other  issues  joined  upon  the  pleadings,  to  which  it  is  unneces- 
sary to  advert,  as  the  principal  question  before  us  turns  upon  the  principle 
upon  which  the  amount  of  the  damages  ought  to  be  calculated,  reference 
being  had  to  the  proper  construction  of  the  charter-party.  Hie  defendant 
has  brought  the  case  before  us  upon  a  rule  calling  either  for  a  new  trial  or  for 
the  reduction  of  the  damages  given  by  the  present  verdict.  With  respect  to 
the  new  trial,  the  defendant  contends,  that,  as  to  the  two  first  issues*  the  ver- 
dict ought  to  have  been  found  in  his  favour.  The  breaches  might  possibly 
have  been  more  aptly  and  precisely  assigned  with  reference  to  the  terms  of 
the  charter,  but,  as  the  defendant  has  thought  proper  to  take  issue  and  go  to 
trial  upon  them,  as  framed  in  the  declaration,  we  cannot  think  them  so  defident 
in  form  or  so  ill  adapted  to  the  case,  as  to  be  objectionable  on  that  ground  in 
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this  Btage  of  the  proceedings.  And  upon  the  evidence  given  at  the  trial*  we  Cnr.  FfeM. 
see  no  ground  to  distnib  the  Terdict.  Aa  we  understand  the  charter,  it  con- 
templates a  voyage  to  Rio  Ntma,  at  wfaidi  place  it  was  intended  both  by  the 
Bhip-ownera  and  die  merchant  that  the  outward  cai^  should  be  discharged, 
and  the  homeward  cargo  put  on  board,  such  homeward  cai^  bdng  intended 
to  consist  of  the  enumerated  articles,  or  of  some  of  them,  with  liberty,  how- 
?er,  of  filling  up  the  vessel  at  St.  Mary's ;  that  is,  of  supplying  at  the  latter 
place  any  deficiency  of  the  contemplated  cai^,  which  they  might  be  unable 
to  procure  at  Rio  Ntma.  That  Rio  Amrr  was  her  place  of  destination  ap- 
pears manifest  from  the  provision  that  she  was  to  discharge  her  outward  cargo 
at  the  fiu:tory  of  the  merchant's  agent  there,  and  having  so  discharged  her 
outward  cargo,  was  to  reload  a  full  and  complete  cargo  of  lawful  merchandize, 
which  the  merchant  binds  himself  to  ship.  This  is  the  direct  obligation  into 
which  the  merchant  enters;  die  filling  up  at  Si.  Mary's  ts  only  a  liberty 
given  to  him  in  his  own  ease,  and  for  bis  relief  in  case  he  should  be  unable  to 
comply  with  his  direct  obligation.  And  we  think  this  provision  in  the  charter 
points  so  specifically  to  Rio  Ntatez  as  the  port  of  disdiarge  and  reloading  of 
the  homeward  cargo,  that  we  cannot  give  to  the  mention  of  porta  of  loading 
on  the  coast  of  ^yVica,  or  the  liberty  of  filling  her  up  at  St.  Mary's,  the  force 
of  altering  or  controlling  the  primary  intention  of  the  charter.  And  upon  the 
evidence  before  the  jury  of  what  had  taken  place  at  Rio  Nmmexjaglt  previous  to 
the  arrival  of  the  Flora,  we  cannot  think  them  wrong  in  finding  the  first  issue 
for  the  plaintiffs:  they  probably,  and  not  unreasonably,  thought,  that  the 
cargo  which  had  been  recently  forwarded  by  the  defendant's  agents  by  another 
Bhip,  the  James,  might  have  been  sent  by  the  Ftora  if  those  agents  had  been 
inclined  so  to  send  it. 

And  aa  to  the  second  issue,  upon  the  construction  we  have  already  put  upon 
the  diarter-party,  we  think  the  jury  right  in  finding,  that  the  loading  nearly 
a  complete  cargo  of  lumber  at  St.  Mary's,  although  it  was  the  staple  conomo- 
dity  of  that  place,  was  not  a  fiUing  up  with  lawfiod  merchandize,  according  to  the 
intention  of  the  partiea,  and  that  the  verdict  upon  that  issue  also  ought  not 
to  be  disturbed.  The  real  question,  however,  between  the  ship-owners  and 
the  merchant,  arises  upon  the  amount  of  damages  which  the  jury  have  found 
by  their  verdict,  which  damages,  whether  they  be  considered  as  the  measure  of 
the  injury  sustained  by  the  plaintiffs  upon  the  two  first  breaches,  or  as  the 
Bom  due  for  the  freight  of  the  cargo  actually  brought  home  upon  the  third 
breach,  is  immaterial.  The  plaintiA,  on  the  one  hand,  contend  that  upon  the 
legal  construction  of  the  charter,  they  are  entitled  to  an  amount  of  freight 
which  would  have  been  earned  if  the  ship  had  brought  home  a  cargo  consist- 
ing of  average  quantities  of  all  the  enumerated  articles;  the  defendant,  on  the 
other  hand,  contends  that  the  ship-owners  are  only  entitled  to  freight  for  the 
timber  actually  brought  home  upon  a  qaoMiam  meruit;  or  to  the  freight  due 
upon  a  full  cargo  of  any  one  of  the  enumerated  articles,  at  the  option  of  the 
merchant,  or  at  the  very  utmost  to  the  fr^ht  due  upon  a  full  caigo  of  any 
one  of  the  articles  for  which  a  middle  rate  of  freight  is  charged;  such,  for  in- 
stance, as  palm  oil;  under  any  of  which  modes  of  adjustment,  the  plaintiffs,  as 
it  is  admitted,  are  over-paid.  Now  if  the  ship  had  returned  empty,  we  think 
the  question  now  raised  must  be  considered  as  settled.  The  opinion  expressed 
by  the  very  learned  and  accurate  writer  of  the  law  of  ships  and  shipping,  re- 
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Cam.  Pleat. 
Capfbr 

V. 
FOUTEB. 


ferred  to  in  the  course  of  the  argument,  and  the  case  of  ThomaB  ▼.  Ciarie(h\ 
the  decision  of  which  was  not  appealed  from  by  any  motion  to  the  Court,  ap- 
pears to  us  to  lay  down  and  establish  a  rule,  which  is  at  once  just  and  rea- 
sonable, and  may  fairly  be  inferred  to  meet  the  intentions  of  the  oontractiog 
parties.  And  we  can  see  no  real  distinction  to  be  made  between  the  applica- 
tion of  this  rule  to  the  case  where  the  ship  returns  empty,  and  where  she  re- 
turns with  a  cargo  of  articles  altogether,  or  in  a  very  large  proportion,  of  a  dif- 
ferent nature  and  quality  from  those  enumerated  in  the  charter,  and  between 
which  cargo  brought  home,  and  the  enumerated  articles,  there  is  no  common 
measure  whaterer.  In  both  cases,  the  original  intention  and  expectation  c^  the 
parties,  at  the  time  the  charter  was  entered  into»  as  to  the  amount  of  freigiit 
which  would  become  payable  for  the  vo3rage,  must  have  been  founded  npon 
the  assumption  that  the  ship  would  bring  home  a  cargo,  consisting  of  all  or 
some  of  the  enumerated  articles ;  in  both  cases,  therefore,  there  exists  the 
same  necessity  of  applying  the  rule  above  laid  down,  which  neoeesity  is 
grounded  on  the  consideration  that,  unless  you  adopt  this  rule,  you  have  no 
other  guide  whatever ;  the  liberty  to  fill  up  with  other  lawful  merchaTidizes 
being  understood  by  us  to  mean  other  lawful  merchandizes  afuadem  gemerU,  at 
least  so  £ar  as  the  calculation  of  tlie  freight  la  involved  in  that  oonstmction. 
And  as  the  question  of  the  amount  of  damages,  or  the  amount  of  freight, 
whichever  it  is  to  be  considered,  was  left  to  a  special  jury  of  merchants  in  the 
city,  who  have  adopted  that  rule  of  calculation  with  respect  to  the  breach  of  a 
mercantile  contract,  it  is  sufficient  for  us  to  say  we  cannot  feel  ourselves  au- 
thorized either  to  reduce  such  amount,  or  to  direct  a  new  trial. 


Rule  dis<diaiged. 


(b)  2  Stark.  N.  P.  C.  450. 


Uaif  31. 

In  an  action 
•gainit  the 
acceptor  of  a 
bill  of  ex- 
change pay- 
able to  ihe 
drawer  or  hit 
Older,  the  de- 
claration al- 
leged that  the 
drawer  in- 
donedthe 
bill  to  one  8. 
and  that  S.. 
delivered  the 
same  to  the 
plaintiff. 
Held^  upon 
demurrer,  that 
no  title  to  the 
bill  was  shewn 
to  be  in  the 
pUintiff. 


CuNLiFFE  and  others  v.  Whitehead. 

T\£MURRER.  This  was  an  action  of  assumpsit  on  a  bill  of  ezdumge. 
The  declaration  stated  that  one  William  Fraaer,  on  the  18th  Jufy,  1 833* 
at  London,  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the 
defendant,  and  thereby  required  the  defendant  to  pay,  to  the  said  W,  F^raser*s 
order,  1 500/.,  value  received,  five  months  after  the  date  thereof,  which  period  had 
elapsed;  that  the  defendant  accepted  the  said  bill ;  and  that  the  said  IF.  JVs- 
ser  then  indorsed  the  same  to  Messrs.  Salamonson,  Fraser,  and  Co. ;  and  that 
the  said  Messrs.  Salamonson,  Fraaer,  and  Co.  delivered  the  same  to  the 
plaintifis;  of  all  which  the  defendant  had  due  notice,  and  promised  the  pfain- 
tifis  to  pay  the  amount  of  the  said  bill,  according  to  the  tenor  and  effect  thereof 
and  of  his  said  acceptance  thereof. 

Demurrer,  upon  the  ground  that  the  declaration  did  not  state  that  tbe  bill 
had  been  indorsed  to  the  plaintiffs. 

Crompton,  in  support  of  the  demurrer. — ^The  question  is,  whether  the  bare 
allegation  of  the  ddivery  of  the  bill  to  the  plaintiffii  is  sufficie&t.  Itia  only 
under  peculiar  circumstances  that  the  property  in  a  bill  passes  by  ddirery. 
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Here  the  bOl  was  payable  to  F^aser's  order;  and  Salamoiuon  and  Ck>.,  the  in*     fvij,^  Pkat. 
dorsees,  could  only  pass  it  to  the  plaintiffs,  by  an  indorsement.     Clark  ▼. 
Pigot  (a)  is  not  recognised  as  law. 


CUITLIFXX 

V 
WHrntHBAD. 


Bompas,  Serjt.,  conlrH, — ^Before  the  new  mles  of  pleading,  the  defendant 
could  give  ail  matters  in  defence  in  evidence,  under  the  general  issue ;  and  then 
the  pkintiffs  might  have  alleged  that  Frtuer  indorsed  the  bill  to  them ;  but  now 
the  defendants  would  have  pleaded  that  no  consideration  passed  between 
jFVa«er  and  the  plaintiffs.  It  is  not  necessary  to  contend  that  the  mere  delivery 
of  the  bill  to  the  plaintiffs  is  sufficient.  The  question  is,  whether  the  plaintifis 
may  not  have  a  good  title  to  the  bill,  consistently  with  the  allegations  in  the 
declaration.  It  may  appear,  at  the  trial,  that  the  indorsement  from  FroBer  to 
SalamoHson,  was  so  qualified  as  to  entitle  the  plaintiffs  to  recover.  Thus  a  bill 
may  be  made  payable  to  the  use  of  a  third  party.  The  plaintifiUs  were  strictly 
confined  to  use  the  language  given  in  the  forms  of  the  new  rules;  and,  there- 
fore, they  were  competed  to  state  the  indorsement  generally ;  or,  if  the  in- 
dorsement by  Fraaer  were  a  general  indorsement,  then  a  mere  delivery  would 
pass  a  title  to  all  subsequent  holders  of  the  bill,  as  a  bill  payable  to  bearer. 

CromptoH,  in  reply. — ^An  indorsement  to  Salanumson  and  Co.,  is  an  indorse- 
ment to  them  or  their  order,  and  they  could  only  give  a  title  to  their  in- 
dorsee by  an  indorsement.  If  the  indorsement  were  not  so,  the  plaintiffa 
ought  to  have  shewn  it  expressly  in  the  declaration. 

TiNDAL,  C.  J. — ^I  think,  whatever  construction  may  be  put  upon  the  new 
rules,  it  is  dear  that  they  never  were  intended  to  effect  any  alteration  in  the 
law  merchant,  or  to  make  a  bill  of  exchange  pass  by  delivery,  which  would 
only  pass  before,  by  indorsement.  The  question  arises  on  the  bill  as  it  is  de- 
scribed in  the  declaration.  It  appears  that  the  action  is  brought  against  the 
acceptor  of  a  bill  of  exchange,  payable  to  the  order  of  F^aser.  It  is  clear  that 
an  indorsement  by  Fraser  would  be  necessary ;  and  accordingly,  it  is  averred, 
that  Fraser  indorsed  the  Tiill  to  Sahmonson,  Fraser,  and  Co.  Now,  pausing 
here  for  a  moment,  there  was  a  time  when  the  omission  of  the  words  "  or 
order,"  in  the  indorsement,  was  thought  to  render  the  indorsement  restrictive; 
hat  Edie  v.  ne  East  India  Company  {h)  settled  that  qusstion,  and  decided 
that  the  bill  was  negotiable  by  indorsement  when  in  the  hands  of  the  indorsee. 
The  question  then  is,  whether,  upon  looking  at  the  all^ations  in  the  declara- 
tion, we  can  consider  the  indorsement  by  Fraser  to  be  any  more  than  an  in* 
dorsement  to  Salamonsou  and  Co.,  or  their  order;  and  it  seems  to  me  that, 
in  contemplation  of  law,  that  is  the  effect  of  the  statement;  and  if  that  be  so, 
it  is  dear  that  an  indorsement  from  Saiamonson  and  Co.  to  the  plaintiffs  was 
necessary.  It  is  contended  that,  since  the  new  rules,  it  must  be  taken  that 
the  indorsement  by  Fraser  was  an  open  indorsement,  which  would  operate  so 
as  to  make  the  bill  pass  by  a  mere  delivery:  such  however  is  not  the  legal 
inference ;  and  as  to  the  argument  that  the  plaintiff  has  been  misled  by  the 
new  rules,  it  appears  to  me  that  the  difficulty  has  been  raised,  by  not  adhering 
to  the  precedents  which  are  there  given ;  inasmuch  as  they  all  contain  an  alle- 
gation of  the  indorsement  of  the  bill.    Perhaps  the  £Bu:ts  of  the  case  are  such, 

(«)  1  Salk.  126.  (b)  Bur.  1216. 
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Com.  Plrat.  that  no  allegation  of  an  indorsement  could  be  made.  It  is,  however,  snfficient 
to  say,  that,  as  there  was  an  actual  indorsement  to  Salamomwn  and  Co..  the 
right  to  bring  this  action  cannot  pass  to  the  plaintiffs  by  a  mere  delivery  of 
the  biU. 


CUKLIFFE 

V. 

Whitehead. 


Park,  J. — I  am  of  the  same  opinion.  This  is  the  first  time  I  ever  saw  a 
declaration  framed  in  this  manner.  In  all  the  precedents  given  in  the  new 
rules,  the  transfer  of  such  a  bill  is  stated  to  be  by  indorsement. 

Vauohan,  J. — It  is  not  intended  by  the  new  rules,  to  alter  the  law  upon  this 
subject.  The  simple  question  is,  whether  this  appears  to  be  an  open  or  a 
restiicted  indorsement;  and  even  if  this  were  equivocal,  the  defendant  would 
be  entitled  to  our  judgment. 

CoLTMAN,  J. — This  question  turns  on  the  meaning  of  the  allegation,  that 
Fraaer  **  indorsed  the  bill  to  Salamonson,  Fraser,  and  Co."  It  may  mean 
that  Fraser  simply  wrote  his  name;  or  that  he  made  it  payable  expressly  to 
their  order.  It  seems  rather  to  point  to  the  former  mode  of  indorsement ; 
but  the  statement  is  equivocal.  However  this  might  be,  if  the  declaration  had 
alleged  a  subsequent  indorsement  to  the  plaintifiis,  then  a  good  title  to  the  bill 
would  have  been  made  out,  but  I  presume  that  no  such  indorsement  was 
made;  therefore,  as  the  right  to  bring  this  action  could  not  be  given  by  a  mere 
delivery  of  the  bill,  our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


May  23. 


BaYLEY   r.    HOMAN. 


In  an  action 
for  a  breach 
of  covenant  in 
not  delivering 
up  a  nrietsuage 
in  repair  at 
the  expiration 
of  the  term, 
the  defendant 
pleaded,  that 
after  the  co- 
venant was 
brolcen,  an 
agreement  was 
entered  into 
between  the 
plaintiff  and 


nPHIS  was  an  action  of  covenant  for  not  repairing  a  messuage,  brought  by 
the  assignee  of  the  reversion,  against  the  assignee  of  the  term.  Tlie 
breach  assigned  was,  that  the  defendant  did  not,  after  the  assignment  and 
during  the  continuance  of  the  demise,  well  and  sufficiently  repair  the  mes- 
suage and  did  not,  at  the  end  of  the  term,  leave  the  same  so  well  and  suffici- 
ently repaired;  but  during  the  demise,  to  wit  on  the  1st  of  January,  1835,  and 
from  thence  until  the  end  of  the  term,  suffered  and  permitted  the  said  mes- 
suage, to  be  ruinous  and  in  great  decay  for  want  of  repairing  the  same,  and  the 
defendant,  at  the  end  of  the  term,  left,  surrendered,  and  yielded  up  the  pre- 
mises, unto  the  plaintiff,  so  badly  and  insufficiently  repaired, 
plaintiff  and  Plea — That  after  the  said  covenant  had  been  broken  by  the  defendant,  and 

ilTooniideration  *^^  ^^®  expiration  of  the  said  term,  and  long  before  the  commencement  rf 

thMt  the  plain-     this  suit,  to  wit,  on  the  26th  day  of  December,  1836,  the  said  messuase  beins: 
tiff  had  became  ^        ^^ 

tenant  from  year  to  vear,  and  had  promised  to  repair  the  premises  before  the  12th  of  AprU^ 
he,  the  plaint  iff,  would  give  time  fortne  reparation,  without  bringing  an  action  in  the  meantime, 
yet  that  the  plaintiff  wrongfully  commenced  the  suit,  before  the  12th  of  April,  Held^  that 
this  plea  was  bad— first,  because  it  was  a  plea  o(  an  accord  executory  only,  and  not  executed  ; 
seoondlv,  that  there  was  no  good  consideration  laid  for  the  defendant's  promise  to  repair,  or  for 
the  plaintiff's  promise  to  forbear  to  sue  for  the  breach  of  covenant. 


Baylet 


TRINITY  TERM,  1837-  185 

80  ruinous  and  in  decay,  as  in  the  declaration  alleged,  it  was  agreed  by  and     Com  Pleas. 
between  the  plaintiff  and  the  defendant,  and  the  plaintiff  also  then  promised 
the  defendant,  that,  in  consideration  that  the  defendant,  at  the  request  of  the 
plaintiff,  had  become,  and  then  was,  the  occupier  of  the  said  messuage,  and       Homak. 
held  the  same  as  tenant  thereof  from  year  to  year,  at  and  under  a  certain 
yearly  rent  therefore  payable  by  the  defendant  to  the  plaintiff,  and  had  also  at 
the  like  request  of  the  plaintiff,  promised  the  plaintiff  well  and  sufficiently  to 
repair  and  amend  the  said  messuage  in  the  manner  required  by  the  said  in- 
dentore  in  the  declaration  mentioned,  on  or  before  the  12th  ol  April,  1836, 
he,  the  plaintiff,  would  forbear  and  give  to  the  defendant  until  the  said  12th 
d  April,   1836,  for  the  due  reparation  and  amendment  of  the  said  messuage, 
in  the  manner  required  by  the  said  indenture,  without,  in  the  mean  time,  com- 
mencing or  prosecuting  any  action  or  suit  against  the  defendant  in  respect  of 
the  said  breaches  of  covenant  in  the  declaration  mentioned,   or  any  part 
thereof;  and  that  in  case  the  said  messuage  should  be  so  well  and  sufficiently 
repaired  and  amended  as  aforesaid  on  the  said  12th  oi  April,  1836,  he  the 
plaintiff,  would  then  relinquish  and  forego  all  claim  and  demand  whatever  of 
him,  the  plaintiff,  upon  or  against  the  defendant,    in  respect  of  the  said 
breaches  of  covenant  or  any  part  thereof.     The  plea  then  averred,   that 
although  from  the  time  of  the  making  the  said  agreement  and  thenceforth  until 
the  commencement  of  this  suit,  the  defendant,  who  during  all  that  time  re- 
mained tenant  of  the  said  messuage  to  the  plaintiff  as  aforesaid,  was  always 
ready  and  willing  to  perform  and  fulfil  the  said  agreement  on  his  part,  and 
well  and  sufficiently  to  repair  and  amend  the  said  messuage  in  the  manner  re- 
quired by  the  said  indenture,  so  that  the  same  should  be  so  well  and  suffi- 
ciently repaired  and  amended  by  and  on  the  said   12th  of  April,    1836, 
whereof  the  plaintiff  had  notice,  yet  the  plaintiff,  not  regarding  his  said  agree- 
ment and  promise,  wrongfully  commenced  his  suit  in  that  behalf  against  the 
defendant  before  the  said  12th  oi  April,  1836,  to  wit,  on  the  6thof4pn7, 
1836;   and  that  the  defendant  was  ready  to  verify. 

At  the  trial,  a  verdict  was  found  for  the  defendant,  and  in  Easter  Term, 
Stephen,  Seijt.,  obtained  a  rule  nisi,  to  enter  judgment  for  the  plaintiff  non  ob- 
stante veredicto,  on  the  ground  that  the  plea  did  not  disclose  any  legal  bar  to 
the  action. 

Talfourd,  Serjt.,  and  Oumey,  shewed  cause. — ^The  defendant  is  entitled  to 
retain  the  verdict.  The  plea  shews  that  the  plaintiff  entered  into  an  agree- 
ment with  the  defendant,  which  constituted  a  new  contract  between  them ; 
and  the  action  on  the  covenant  was  suspended.  Goody,  Cheesnum  (a),  Stracey 
y^TheBankofEvyland{h),  In  Com.  Dig.  tit.  Accord,  (B.  4.)  it  is  said, 
that  an  accord  with  mutual  promises  to  perform  is  good,  though  tha  thing  be 
not  performed  at  the  time  of  action;  and  that  principle  was  acted  upon  in 
Cartwrighi  v.  Cooke  (c).  In  Alden  y.  Blague  (c),  in  an  action  for  breach  of 
covenant  to  repair,  the  defendant  pleaded  that  he  made  an  agreement  with 
the  plaintiff  to  pay  thirty  shillings  in  satisfaction,  which  he  had  received;  and 
it  was  held  that  the  plea  was  good,  although  it  was  objected  that  the  action, 
being  grounded  upon  a  deed,  could  not  be  discharged  unless  by  deed.     In 

(d)  2  B.  &  Ado.  328^  (c)  3  B.  &  Ado.  701 . 

(6)  6Bing.754.  (</)  Cro.  Jac.  99. 
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June  9.  Pascoe  and  another  v.  J.  Pascoe  the  younger. 

Se  "^dSencUnt  J)ECLARATION  in  replevin  for  taking  goods.     Avowries— ^r^,  that  the 

avowed  for  rent  plaintiflfs,  for  all  the  time  during  which  the  rent  hereinafter  mentioned  to 

the  pUintiff*  be  distrained  for,  was  accruing  due,  and  from  thence  until  and  at  the  time 

th*t**b^  th  **d  "^^  wl^en,  &c.,  held  and  enjoyed  the  premises,  in  which,  &c.  as  tenants  therccrf 

nii8e  in   the  to  J,  Pascoe  the  younger,  hy  virtue  of  a  certain  demise  thereof  to  the  plain- 

tione?  the"'  ^^  theretofore  made,  at  and  under  the  yearly  rent  of  32/.,  payable  half- 

avowHiit  de-  yearly ;  and  because  80/.  of  the  rent  aforesaid,  at  the  time  when,  &c.,  was 

transrerred  the  ^^®*  ^^»  the  defendant,  weU  avowed  the  taking  of  the  goods  as  a  distress.— 

Pr*f"'?2?-'**  *5\*  Second — ^that  the  plaintiffs,  for  two  years  and  upwards  next  before  the  time 

the  residue  of  ^^  making  the  agreement  hereinafter  mentioned,  held  and  enjoyed  the  premises 

the  avowant*!  ^  tenants  thereof  to  the  said  /.  Pascoe  the  younger,  by  virtue  of  a  certain 

and  interest  *in  demise  thereof  to  the  plaintiffs  theretofore  made,  at  and  under  a  certain  yeaiiy 

IhatXtVo*w?  ^^^^*  ^  ^^*'  *^®  y®^^y  ^°^  ^^  ^^^''  PayaWe  half  yearly.     That  before  the 

ant  had  not,  at  making  of  the  said  agreement,  to  wit,  on,  &c.,  the  said  J,  Pascoe  the  younger, 

&l!  otVi  ^any  ^^^  Caused  to  be  distrained,  on  the  said  premises,  divers  goods  and  chattels, 

time  during  the  for  the  sum  of  36/.,  arrears  of  rent  then  due;  and  the  plaintiffs  bad  replevied 

reveiSonary  the  said  goods,  and  commenced  an  action  against  the  said  /.  Pascoe  the 

ettate,  term,  or  younger,  in  the  Sheriff's  Court  of  Cornwall,  which  action  was  afterwards 

same.  The  de-  removed  to  the  Court  of  King's  Bench,  and  was  then  pending ;  that  disputes 

ed"*that  b?  an*  "^^  differences  having  arisen  between  the  said  parties,  relative  to  the  said  dis- 

award  made  in  tress,  an  action  at  law  and  other  matters  relative  to  the  premises,  particulaily 

betwe«n"he"  *®  *^  *^®  amount  of  the  yearly  rent  which  should  be  paid  for  the  said  estate— 

plaintitr  and  the  plaintiffs  and  /.  Pasooe  the  younger,  for  the  ending  and  determining 

power *lbr  di«-  thereof,  did,  before  the  said  time  when,  &c.,  to  wit,  on,  &c.,  by  a  certain 

u»ining  upon  agreement  in  writing,  mutually  and  reciprocally  agree  with  each  other,  that, 

for  rent,  was  OS  well  the  matters  aforesaid  as  all  other  matters  in  difference  betweoi  the 

5er"d*nf*^*  said  parties,  and  more  particularly  the  amount  of  the  rent  which  should  he 

jF/ir/<2— Brat,  paid  for  the  said  premises,  should  be  and  the  same  were  thereby  submitted 

alleged***?!?  ^^  referred  to  the  award,  final  end,  and  determination  of  R(Aert  JuUm, 

sufficient  cer.  whose  award  was  to  be  final  and  conclusive,  both  at  law  and  in  equity,  as 

avowant^at  \hl  ^^^  ^^  the  part  of  /.  Pascoe  the  younger,  as  on  the  part  of  the  plaintiffs,  to 

making  "f  '*^«  settle  and  ascertain  the  same,  and  to  award,  order,  and  determine,  by  his 

reaerve'any  re-  award,  what  he  should  think  fit  to  be  done  and  performed  by  the  said  parties 

vereion  ^n^m-  respectively,  respecting  the  several  matters  aforesaid.   That  the  saidi?.  JmUom, 

that  the  rejoini  having  heard  the  allegations  and  proofs  of  both  the  parties,  did  afterwards, 

fident^beSJuae  ^^^  before  the  said  time  when,  &c.,  make  and  publish  his  award,  under  his 

it  did  not  ap-  hand  and  seal,  upon  and  concerning  the  premises  aforesaid ;  and  did  thereby, 

arbitrator  had  (aniongst  other  things,)  award,  order,  and  determine  that,  firom  Midgummer 

any  authorinr  then  last,  the  plaintiffs  should  pay  to  /.  Pascoe  the  younger,  for  the  premises 
fendant  the  ^'  ^  which,  &c.,  32/.  per  annum,  instead  of  36/.  per  annum  before  paid,  by 

power  of  dis-  hjjf  yearly  payments,  at  Christmas  and  Midsummer  in  every  year,  so  long  as 
they  should  continue  to  hold  the  said  premises ;  and  that  the  said  /.  Pascoe 
the  younger  should  have  power  of  distress  for  recovery  of  the  said  rent  of  32/. 
That  the  plaintiffs,  from  the  time  of  making  the  said  award,  until  and  at  the 
time  when,  &c.,  as  tenants  thereof  to  the  said  /.  Pascoe  the  younger,  at  the 


training. 
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said  yearly  rent  of  32/.,  payable  half  yearly  on,  &c..  and  tliat  the  said  /.  Paseoe    Cam.  Pleat. 
the  younger,  by  means  of  the  premises,  had  for  and  during  all  the  time  last       pascox 
aforesaid,  such  power  of  distress  as  aforesaid ;   and  because  64/.  arrears  of  the       ^  t^ 
rent  aforesaid,  at  the  said  time,  when,  &c.,  was  due,  he  the  defendant  well 
avowed  the  taking  of  the  goods  as  a  distress. 

Pleas  in  bar  to  each  of  the  avowries  and  cognizances: — ^That  by  the  said  de- 
mise, in  the  said  avowry  mentioned,  the  said  /.  Paseoe  the  younger  did  de- 
mise and  transfer  the  said  premises,  in  which,  &c.,  unto  the  plaintiffs,  for  all  the 
residue  and  remainder  of  his,  the  said  /.  Paseoe  the  younger's,  estate,  term, 
and  interest,  in  the  same,  and  that  the  said  /.  Paseoe  the  younger  had  not 
then,  or  at  the  said  time,  when,  &c.,  or  at  any  time  during  the  said  demise  to 
the  plaintifis,  any  reversionary  estate,  term,  or  interest,  of  or  in  the  premises 
with  the  appurtenances,  in  which,  &c.,  or  any  part  thereof,  expectant  upon  or 
to  take  effect  upon,  or  at  any  time  after  the  expiration  of  the  term  granted  to 
the  plaintiffs  by  the  said  demise;  and  that  the  plaintiffs  were  ready  to  ve- 
rify, &c. 

In  the  replications  to  the  pleas  in  bar,  the  avowant  relied  on  the  power  of 
distress  given  to  him  in  the  award,  as  set  forth  in  the  second  avowry. 

Rejoinder — That  it  was  not  referred  to  the  said  R.  Julian,  whether  the  said 
y.  Paseoe  the  younger,  should  have  power  of  distress  for  recovery  of  the  said 
rent;  with  a  conclusion  to  the  country. 

Demurrer;  and  the  causes  assigned  were,  that  the  plaintiffs  had  in  the  re  • 
joinders  stated  and  attempted  to  put  in  issue  a  fact  not  alleged  by  the  defen- 
dant in  his  replication,  and  wholly  irrelevant  and  immaterial,  to  wit,  that  it 
was  not  referred  to  the  said  R.  Julian,  whether  /.  Paseoe  the  younger,  should 
have  a  power  of  distress  for  recovery  of  the  said  rent  of  32/.  per  annum;  and 
also,  for  that  the  said  rejoinders  containing  new  matter,  the  plaintiffs  should 
have  conduded  the  same  with  a  verification. 
Joinder  in  demurrer. 

The  demurrer  was  argued  by  Stephen,  Seijt.,  for  the  defendant,  and  Ogle, 
for  the  plaintiffs,  in  Hilary  Term,  1837. 

Cur,  adv.  tmlt. 

TiKDAL,  C.  J. — In  this  replevin  the  defendant  has  made  two  avowries 
and  cognisances.     The  first  is  in  the  general  form  given  by  the  statute 
11    G.  2.  c.  19,  that  the  plaintiffs  held  the  premises  in  which,   &c.,   aa 
tenants  to  Paseoe  the  younger,  under  a  demise  thereof  to  them  made  for 
a  certain  term,  and  then  avows  for  two  years'  rent  in  arrear.     To  this 
avowry  the  plamtiffs  have  pleaded  in  bar,  that  by  the  demise  in  the  avowry 
and   cognisance  mentioned,    Paseoe  the  younger  demised  and  transferred 
the  premises  in  which,   &c.,  to  the  plaintiffs,  for  all  the  residue  and  re- 
mainder of  his,   (the  lessor's,)  estate,  term,  and  interest,  of,   and  in  the 
same:  and  that  he  the  said  Paseoe  the  younger,  had  not  then,  or  at  the 
Baid  time  when,  &c.,  or  at  any  time  during  the  demise,  any  reversionary  estate, 
term,   or  interest  in  the  same.    The  defendant  has  rephed  to  this  plea  in  bar, 
a  power  of  distress  given  to  Paseoe  the  younger,  by  the  award  of  an  arbitrator 
to  -whom  certain  disputes  and  all  matters  in  difference  between  him  and  the 
plaintiffs,  had  been  referred;  the  plaintiffs  in  their  rejoinder  to  this  replication 
allege,  that  it  was  not  referred  to  the  arbitrator,  whether  the  defendant,  Paseoe 
the   younger,  should  have  a  power  of  distress;  to  which  rejoinder  the  defen* 
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dant  demurs  specially.     Upon  this  state  of  the  pleadings,  it  is  obvioiiB  that 
the  defendant's  replication  to  the  plea  in  bar,  would  be  bad  upon  general  de- 
murrer, on  the  ground  of  departure ;  the  defendant  in  his  avowry  and  cogni- 
sance,  relying  upon  the  common  law  right  to  distrain  as  for  rent  service,  and 
in  his  replication  setting  up  a  power  of  distress  given  under  an  award.     The 
question,  therefore,  so  far  as  the  first  avowry  and  cognisance  are  concerned, 
becomes  this,  whether  the  plea  in  bar  affords  any  legal  answer  thereto.     This 
question  is  to  be  determined,  as  if  it  were  upon  a  general  demurrer  to  the  plea  in 
bar,  and,  therefore,  no  objection  can  be  available,  which  amounts  to  matter  of 
form  only,  sucli  as  that  the  plea  in  bar  is  in  effect  no  more  than  the  general 
traverse  non  tenuit  or  non  demmt;  and  looking  at  the  substantial  allegations  in 
the  plea  in  bar,  we  think  it  alleges  with  sufficient  certainty,  that  Pascoe  the 
younger,  at  the  time  of  making  the  demise,  did  not  reserve  any  reversioa  in  him- 
self, and,  consequently,  without  any  express  provision  for  that  purpose,  has  no 
remedy  by  distress.   The  authorities  to  this  point  are  collected  in  Bacon's  Abr. 
tit.  Distress,  (A.)     And  as  to  the  argument  that  the  plea  in  bar  is  incongnums, 
inasmuch  as  it  admits  a  demise,  but  sets  up  an  assignment,  we  cannot  distin- 
guiah  it  from  that  in  Preece  v.  Corrie(a),  which  was  held  to  be  a  good  pka  in 
bar;  nor  from  the  authority  of  the  decision  in  Parmenter  v.  Webber {b)^  where 
the  assigning  of  the  landlord's  whole  interest  in  a  term  to  the  plaintiff,  was 
held  to  be  evidence  which  supported  the  plea  of  non  tenuU,     For,  although  it 
is  true  that  this  rent  may  be  a  rent  seek,  and  that  the  remedy  is  the  same  un- 
der the  statute,  for  a  rent  seek  as  for  a  rent  service,  yet  the  avowry  is  for  a 
rent  service,  at  common  law,  and  not  for  a  rent  seek.     So  fiar,  therefore,  as  re- 
relates  to  the  first  avowry    and  cognisance   and   the  pleadings  dependant 
thereon,  we  think  the  plaintiffs  are  entitled  to  judgment.     The  second  avowry 
and  cognisance  rests  upon  a  power  of  distress  given  by  an  award,  under  an 
agreement,  entered  into  between  the  plaintiffs,  and  the  defendant  Pascoe  the 
younger,  by  which  certain  disputes  and  differences  relative  to  a  distress  which 
had  been  then  made,  and  an  action  at  law  then  depending,  and  all  other  mat- 
ters in  difference  between  the  said  parties,  were  submitted  to  the  arhitratian 
of  Mr.  Julian,     The  plaintiffs  plead  in  bar  to  this,  the  very  same  matter  whlcli 
they  had  pleaded  in  bar  to  the  first  avowry,  viz  ,  that  Pascoe  the  younger  had 
demised  to  them,  all  the  residue  and  remainder  of  his  own  estate,  term,  and  in- 
terest in  the  premises  in  which,  &c.,  and  that  he  had  no  reversionary  interest  in 
himself.     To  this  plea  in  bar,  the  defendant  replies  the  very  same  matter  as 
that  contained  in  the  second  avowry,  viz.,  the  power  of  distress  given  by  the 
arbitrator;  and  the  plaintiffs  rejoin  thereto,  that  the  giving  such  power  of  dis- 
tress was  not  a  matter  within  the  submission.     Upon  this  state  of  the  plead* 
ings,  arising  on  the  second  avowry  and  cognizance,  the  rejoinder  must  be 
given  up,  as  being  a  departure  from  the  plea  in  bar,  and  the  question  of  law 
must  be  taken  to  stand  as  if  there  had  been  a  general  demurrer  by  the  defen- 
dant, to  that  plea  in  bar.     In  that  view  of  the  case,  the  facts  admitted  oa  the 
record  would  be,  that  Pascoe  the  younger  had  originally  demised  to  the  plain- 
tiffs, the  premises  in  question,  at  the  rent  of  36/.  per  annum,  but  that,  upon 
such  demise,  he  had  parted  with  the  whole  of  his  estate  and  interest,  and  left 
himself  no  reversion;  and  that  a  distress  had  been  put  in  for  one  year's  rent, 
due  under  such  demise,  which  the  plaintiffs  had  replevied,  and  the  action  for 
replevin  had  been  remoVed  into  the  Court  of  King's  Bench,  and  was   still 
pending.     It  would  also  appear  upon  the  record,  that  disputes  and  differences 
(a)  a  B'mg.  «4.  (6)  2  B.  Moort.  656. 
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had  arisen  and  were  subsisting,  between  the  parties,  as  to  the  distress  and  action     Cim.  PUa$, 
at  law,  and  other  matters  relative  to  the  said  tenement,  particularly  as  to  the        p^oi 
amount  of  the  yearly  rent  which  should  be  paid  for  the  said  estate;  and  that  o. 

the  parties  agreed  to  refer  as  well  the  matters  aforesaid,  as  all  other  matters  in 
difference  between  them,  to  the  award  of  Mr.  Julian,    The  question,  therefore, 
becomes  this,  whether,  under  such  submission,  the  arbitrator  had  authority  to 
give  a  power  to  distrain  for  the  rent  newly  fixed  by  him,  which  power  of  dis- 
training the  landlord  did  not  possess  as  to  the  rent  originally  created  by  the 
demise.     And  we  think  the  arbitrator's  authority  to  give  this  power  ought  either 
to  appear  by  the  express  words  of  the  submission,  or  that  it  should  be  brought 
within  the  general  words  of  the  submission,  by  a  distinct  averment  on  the 
record,  that  the  question  as  to  the  power  of  distress,  was  one  of  the  matters  in 
difference  between  the  parties  to  the  submission.     There  is  scarcely  any  con- 
ceivable  addition  to  the  landlord's  powers,  which  the  arbitrator  might  not  have 
given,  imless  he  is  held  to  be  restrained  by  those  two  considerations — a  power 
to  enter  for  non-payment  of  rent»  or  non-performance  of  covenants,  might  be 
given  by  the  same  authority  as  a  power  to  distrain.     Upon  the  single  ground, 
therefore,  that  we  do  not  see  that  the  arbitrator  had  any  authority  to  give  the 
power  of  distress,  for  the  rent  newly  fixed  by  him,  and  which,  in  all  other 
respects,  came  in  the  place  of  the>  former  rent  reserved  by  the  demise,  we  think 
the  second  avowry  and  cognisance  cannot  be  supported,  and  that  there  most  be 
jadgmeiit  <»  that  also  for  the  plaintiffs. 

Judgment  for  the  plaintififs. 


Bramah  and  another  v.  Roberts  and  seven  others.  Nov,  33  ^  29. 

A  SSUMPSIT  on  a  bill  of  exchange  for  500/.,  drawn  by  one  WUliam  Clare,  1.  A  bill  wm 

and  accepted  by  the  defendants,  payable  to  his  order,  and  indorsed  by  fhJd?re«Btow  of 

Clare  to  the  plaintiffs.     Pleaa — ^first,  by  E.  M.  Roberta,  Lewis  Roberta,  and  *  comptny 

William  Clare,  three  of  the  defendants — ^that  Clare  did  not  indorse  the  bill  to  j^outh  M^. 

theplaintiflfe;  second,  by  Baker,  J.  Foster,  G.  H.  Foster,  Lyal,  and  Bhkesley,  poJ|^n  Om 

the  remaining  five  defendants,  that  they  did  not  accept  the  bill  of  exchange  ComiMiDy, 

At  the  trial,  before  Jlndal,  C.  J.,  the  following  appeared  to  be  the  facts  of  direcion,  pava. 
the  case:— In  May,  1831,  acompany  was  advertised,  by  the  titie  of  The  South  ^d^jl^^bj 
Metropolitan  Gas  Light  and  Coke  Company,  and  shareholders  were  requested  anoiherdirec. 
to  pay  a  deposit  of  1/.  per  share  to  certain  bankers;  and  an  account  was  lothecmnpanr! 
opened  by  the  bankers,  with  the  defendants,  E.  M.  Roberts,  L.  Roberts,  Baker,  ^Md,  that  the 
Clare,  and  others,  who  were  styled  directors  of  the  company.  A  secretary  tors^rer?  not" 
was  also  appointed.     Many  of  these  deposiu  were  paid  in  1830  and  1831,  and  l»We  to  ba 

the  directors  commenced  the  erection  of  a  suitable  building  for  carrying  on  the  bill;  that  the 

riffht  of  one 
director  to  draw  a  bill  upon  the  rest,  and  the  power  of  one  director  to  accept  a  biU  for  himialf 
and  the  others,  ia  not  a  right  or  power  implied  by  law,  like  that  which  belonn  to  a  menaber  of 
an  ordinary  partnership ;  but  that  the  right  must  depend  upon  the  powers  gifen  by  the  charter 
or  deed  or  agreement,  under  which  the  company  is  eaublished,  or  some  other  agieement  between 
the  parties ;  and,  further,  that  the  plaintiff  who  seeks  to  enforce  payment  of  the  bill  mu«c 
shew  the  existence  of  such  a  power. 

2.  Where  it  appeared  that  the  directors  of  the  company  had  given  bills  of  ezehsnge,  accepted 
by  one  or  more  dirt-ctors,  before  the  defendants  became  directors ;  but,  since  that  period,  no 
such  bills  had  been  accepted;  and  the  jury  found,  upon  these  and  other  facts,  that  there  was  no 
espreas  authority  given  by  the  new  directors,  to  draw  or  accept  bills,  the  Court  refused  to  grant 
a  new  trial. 

p2 
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Com.  Pkat.  manufacture  of  gas.  The  persons  who  supplied  the  materials  and  other  artides 
Bramar  ^^^  *^®  building,  were  paid  by  bills  of  exchange,  usually  at  long  dates,  drawn 
by  the  creditors  upon  certain  of  the  directors.  These  bills  were  sometimes 
drawn  upon  Roberts  and  two  directors,  and  accepted  by  Roberts  alone;  and 
sometimes  upon  three  directors,  all  of  whom  wrote  their  acceptances.  Fifteen 
of  these  bills  were  produced  at  the  trial.  The  undertaking  not  being  pros- 
perous; a  balance  was  struck  at  the  bankers,  in  February,  1832;  and  no  further 
proceedings  were  taken  until  April,  1833,  when  the  defendants,  Messrs. 
Foster,  Lyle,  and  Blakeley,  joined  the  concern,  and  became  directors.  ScTenJ 
of  the  bills  which  were  then  unpaid  were  discharged,  and  further  measures 
were  taken  to  carry  on  the  object  of  the  company;  but  no  more  bills  were 
drawn,  and  all  payments  were  made  in  cash.  Two  of  the  creditors  who  bad 
formerly  received  bills,  stated  that  they  had  heard  that  no  more  biUa  were  to 
be  given  by  the  company.  A  new  account  was  opened  at  the  bankers;  and 
in  pursuance  of  instructions  received  by  them,  they  paid  no  checks  unkis 
they  were  signed  by  three  or  five  directors,  and  countersigned  by  the  secre- 
tary; and  it  was  proved  that  many  such  checks  had  been  paid  by  the 
bankers. 

The  bill  upon  which  the  action  was  brought,  was  drawn  by  CZsre,  without 
the  knowledge  of  Messrs.  Foster  and  the  other  new  directors,  on  the  22nd  of 
October,  1833,  and  was  addressed  to  Messrs.  E.  M,  Roberts,  James  and  G.  H. 
Fhster,  F.  Blakeley,  and  others,  directors  of  the  South  Metropolitan  Gas  light 
and  Coke  Company,  No.  8,  Crosby  Square;  and  the  form  of  acceptance  was, 
"  Accepted  for  self  and  directors.     E,  M.  Roberts,  Chairman." 

Clare,  the  drawer  of  the  bill,  was  the  same  person  as  the  defendant  dare; 
and  he  indorsed  the  bill  to  the  plaintiffs.  E.  M.  Roberts,  the  acceptor,  had 
absconded  before  the  action  was  brought. 

The  learned  judge  told  the  jury  that  no  question  arose  on  the  second  isne, 
as  to  the  consideration  given  by  the  plaintiffs  for  the  bill;  but  that  the  qnea- 
tion  for  their  consideration  was,  whether  the  defendants  had  recognized  an 
authority  in  Roberts,  to  accept  bills  for  the  other  directors;  or  whether  they 
had  so  conducted  themselves  as  to  shew  that  any  such  express  anthority  was 
given.  The  jury  found  a  verdict  for  the  plaintiffs  on  the  firet  issue,  and  for  the 
defendants  on  the  second  issue. 

Wilde,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial  upon  two  grounds — first, 
that  by  the  course  of  dealing  between  the  parties,  there  was  an  implied  au- 
thority given  to  any  one  of  the  directors  to  bind  the  others,  by  his  acceptance; 
and,  secondly,  that  the  verdict  was  against  evidence. 

Sir  W.  W.  Follett,  Amos,  and  Crowder,  shewed  cause  for  the  Fosters,  Lyle, 
and  Blakeley, — ^The  first  question  is,  whether  it  appears  that  an  implied  an- 
thority was  given  by  the  defendants  to  Roberts,  to  accept  the  bill.  Unless  sodi 
an  authority  is  shewn,  the  plaintiffs  are  not  entitled  to  recover;  and  the  onus 
of  proving  this,  by  clear  and  undisputed  evidence,  lies  most  strictly  upon  the 
plaintiffs.  First,  it  is  said,  that  the  defendants  are  shewn  to  be  in  partnership 
with  Roberts,  and  that  the  law  implies  that  an  authority  is  given  by  one  part- 
ner to  another,  to  accept  bills  for  the  purposes  of  trade.  It  is  not  denied,  where 
a  partnership  of  merchants  exists,  that  the  law  does  imply  such  a  power;  bat, 
by  the  evidence,  it  clearly  appeared  that  the  defendants  were  not  partners,  but 
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members  of  a  joint  stock  company.  The  question,  therefore,  is,  whether  the  mem-     Com.  Pleat, 
bera  of  a  joint  stock  company  are  responsible  as  partners,  for  bills  drawn  by  their       bbajiah 
chairman;  or  whether  one  director  is  liable  for  an  acceptance  given  by  another      ^     v, 
director,  or  by  a  mere  shareholder.     For  some  limited  purposes,  the  members 
of  joint  stock  companies  may  be  partners;  but  there  is  a  great  difference  be- 
tween this  and  an  ordinary  partnership,  and  no  implied  authority  to  draw  or 
accept  bills,  arises.     Joint  stock  companies  are  not  founded  upon  mutual  con- 
fidence, like  ordinary  partnerships,  but  they  are  conducted  upon  certain  terms 
which  are  specified  in  a  deed,  or  act  of  parliament.     Here  no  deed  was  given 
in  evidence;  but  that  was  the  fault  of  the  plaintiffs,  upon  whom  the  onus  of 
proof  lay,  as  appears  in  Fox  v.  Clifton  (a).     If  there  were  any  special  provisions 
contained  in  any  deed  or  other  document,  which  empowered  the  chairman  to  ac- 
cept bills,  and  thereby  to  make  the  defendants  liable,  such  power  ought  to  have 
been  proved  by  the  plaintiffs,  at  the  trial.    Dickinson  v.  Valpy(b)  is  a  case  very 
similar  to  the  present :  there  an  action  was  brought  against  the  defendant,  a  share- 
holder in  the  Cornwall  and  Devonshire  Mining  Company,  on  a  bill  of  exchange 
drawn  in  pursuance  of  a  resolution  of  the  directors;  but  it  was  held  that  the  de- 
fendant was  not  liable.    The  observations  of  Littledale,  J.,  are  precisely  applica- 
ble to  the  present  point.    He  says,  "  This  bill  is  drawn  by  Richard  Wilks  for  the 
ContwaH  and  Devonshire  Mining  Company.     It  is  addressed  to  the  company, 
and  accepted  for  them  by  John  Wood,  their  secretary.     In  its  form,  therefore, 
it  is  very  unusual.     It  is  not  a  bill  drawn  by  individuals  upon  others,  but 
drawn  for  and  accepted  by  a  mining  company.     When  the  plaintiff,  therefore, 
took  this  bill,  he  had  notice  on  the  face  of  it,  that  it  was  not  an  ordinary  bill  of 
exchange.     It  was  then  incumbent  on  him  to  inquire  whether  the  persons  who 
drew  and  accepted  this  bill,  had  authority  by  such  acts,  to  bind  the  defendant, 
the  latter  not  appearing  on  the  ftu^  of  the  bill  to  be  a  partner  vrith  those  per- 
sons; and  it  was  incumbent  on  the  plcdntiff  to  prove,  at  the  trial,  that  they 
had  such  authority.     In  the  case  of  an  ordinary  trading  partnership,  the  law 
implies  that  one  partner  has  authority  to  bind  another,  by  drawing  and  accept- 
ing bills,  because  the  drawing  and  accepting  of  bills  is  necessary  for  the  pur- 
poses of  carrying  on  a  trading  partnership;  but  it  does  not  follow  that  it  is 
necessary  for  the  purpose  of  carrying  on  the  business  of  a  mining  company. 
Evidence  of  the  nature  of  the  company  ought  to  have  been  given,  to  shew  that, 
in  order  to  carry  into  effect  the  purposes  for  which  it  was  instituted,  it  was 
necessary  that  individual  members  should  have  the  power  of  binding  the  others, 
by  drawing  and  accepting  bills  of  exchange.     In  the  absence  of  any  such  evi- 
dence,  I  am  of  opinion  that  it  is  not  competent  to  individual  members  of 
a  mining  company,  (which  is  not  a  regular  trading  company,)  to  bind  the 
rest,  by  drawing  or  accepting  bills.     One  of  several  persons  jointly  interested 
in  a  farm,  has  no  power  to  bind  the  others  by  drawing  or  accepting  bills,  be- 
cause it  is  not  necessary  for  the  purposes  of  carrying  on  the  farming  busiiiess 
that  bills  should  be  drawn  or  accepted.     The  object  of  persons  concerned 
in   such    an  undertaking  is  to  sell  the  produce  of  the  farm;    and  though, 
with  a   view  to  such  sale,   it  may  be  necessary  to  buy  many  things,   in 
order   to    raise  and  put  the  produce  in   a   saleable  state,    yet  it  is  not 
necessary   for  that    purpose   that    bills    of   exchange   should    be  drawn." 
So  here  it  was  incumbent  on  the  plaintiffs  to   make  inquiries  before  they 

(o)  6  Bing.  776;  0  Bing.  115.  (6)  10  Barn.  &  Cress.  128. 
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Com.  Pleas,    took  the  bill,  and  then  they  would  have  ascertained  that  Roberts  bad  no 

^^'"^'^^         authority  to  accept  it.     Whenever  a  bill  is  drawn  otherwise  than  in  the  nsnsl 

a.  form,  parties  ought  to  be  on  their  guard  and  make  inquiries  before  they  take 

RoBsaTs.  j^.  ^  where  a  bill  was  accepted  by  procuration,  it  was  held  to  be  duty  of  an  in- 
dorsee to  require  the  production  of  the  authority  of  the  person  who  assumed 
to  exercise  it,  Attwood  v.  Munnings  (c) .  Here  there  was  enough  on  the  £aoe  of  the 
bill,  to  put  the  plaintiffs  on  their  guard.  The  general  authority  of  one  partner 
to  draw  bills,  whereby  to  charge  another,  is  only  an  implied  authority.  LoH 
Galway  v.  Mathews  {d).  And  if  this  b  to  be  treated  as  a  case  of  partnership, 
then  it  appears  that  the  bill  is  drawn  only  on  a  portion  of  the  partners*  becaase 
the  shareholders  are  equally  liable  with  the  directors,  upon  any  implied  authority 
which  can  be  raised.  In  fact,  this  bill  is  not  drawn  upon  the  company,  but 
upon  certain  members  of  it.  How  then  can  an  authority  be  implied,  enabling 
the  chairman  to  accept  bills  drawn  in  this  form  ?  Even  when  a  bill  is  drawn 
for  partnership  purposes,  it  must  be  drawn  in  the  name  of  the  partners,  by 
their  style  and  firm,  and  not  in  the  name  of  a  part  of  the  firm.  EmUy  ▼. 
Lye(e),  Denton  v.  Rodie{f),  South  Carolina  Bank  v.  Casei^g),  Dncarey  t, 
GUl{h),  The  verdict  is  not  against  evidence,  because  there  was  no  ptxif 
whatever,  of  any  authority  being  given  to  Roberts  to  accept  bilb.  Tlie  object 
of  this  action  was  to  make  out  a  case  against  the  Messrs.  Foster,  and  the 
other  persons  who  joined  the  company  in  1833.  But  no  biUa  were  proved 
to  have  been  issued  after  that  period,  and  all  payments  appeared  to  have  been 
made  in  cash.  The  bankers  proved,  that  they  would  not  have  paid  a  check, 
unless  it  was  signed  by  three  or  five  directors,  and  countersigned  by  the  se- 
cretary. If  it  is  contended  that  the  new  shareholders  adopted  the  fonner 
course  of  dealing  of  the  company,  then  the  answer  is  that  the  plaintifis  did  not 
prove  that  they  had  any  knowledge  of  the  former  dealings.  There  was  no- 
thing to  shew  that  the  new  directors  had  allowed  Roberts,  to  accept*  bills  so  as 
to  deceive  the  public,  and  that  question  was  expressly  left  to  the  jury.  It  was  a 
strong  fact  to  go  to  the  jury,  that  the  plaintiffs  received  this  bill  from  Ckre^ 
who  was  himself  one  of  the  directors. 

WUde,  Seijt,,  and  Kelly,  contrii. — ^There  is  nothing  in  Diclttnsomr,Vaipg(i), 
which  may  not  be  admitted  for  the  purposes  of  this  argument.  No  iaaoe  was 
raised  by  the  five  defendants,  as  to  the  validity  of  the  indorsement  of  the  bill 
to  the  plaintiffs,  and  therefore  it  must  be  considered  as  having  been  made 
upon  good  consideration.  This  is  the  case  of  an  ordinary  partnership  between 
the  persons  who  called  themselves  directors;  but  there  was  no  evidence,  what- 
ever, to  shew  the  formation  of  a  joint  stock  company.  The  mere  pa3rment  of 
a  few  deposits  did  not  make  a  company ;  and  there  was  no  evidence,  that  any 
one  share  was  paid  up  in  full.  In  Dickinson  v.  Valpy  (t) ,  it  appeared  that  a  com« 
pany  was  regularly  established,  and,  amongst  other  grounds,  the  Court  also 
held,  that  the  defendant  was  not  liable,  because  it  was  not  satisfactorily  proved 
that  he  was  a  shareholder.  Here  it  appears,  that  when  this  scheme  was  set  on 
foot,  the  directors  obtained  goods  upon  a  long  credit,  by  accepting  bills  of  ex- 
change, drawn  upon  the  directors  in  different  forms.    This  created  a  presump- 

(c)  7  B.  &  Creas.  283.  (g)SB.k  Cress.  427. 

{tf)  10  East.  264.  (A)  1  Moo.  &  Mai.  450. 

(e)   15  East,  7.  (i)   10  B.  k  Cress.  128. 
(/)  3  Camp.  403. 
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tion  of  a  dealing  by  billa  of  exchange.     No  advertiaement  appears  to  have     Com.  PUom. 
been  pabliahed,  to  caution  the  public  against  taking  any  future  bills  accepted      bramah 
by  the  directors;   this  ought  to  have  been  done  by  the  new  directors  who  p. 

became  partners  in  1838,  if  they  wished  to  relieve  themselves  from  a  lia-  Roberts. 
bility  to  pay  any  future  bills  of  exchange.  There  is  nothing  in  the  nature  of  the 
manufacture  of  gas,  to  distinguish  it  from  an  ordinary  trade  which  may  be 
carried  on  by  partners.  Coal  and  other  articles  must  be  purchased,  and  tar 
and  coke,  as  well  as  gas,  is  sold.  In  Dickinson  v.  Valpy,  reliance  was  placed 
upon  the  absence  of  proof  that  any  other  mining  company  had  been  accus- 
tomed to  issue  bills  of  exchange,  but  here  it  was  proved  that  this  very  com- 
pany had  issued  such  bills;  therefore,  upon  that  point,  it  is  an  authority  for 
the  plaintifis.  It  is  said  that  the  plaintiffs  ought  to  have  used  more  caution 
before  they  received  the  bill,  but  the  defendants  cannot  raise  that  question 
under  the  issues  placed  on  the  record;  and  the  doctrine  upon  this  subject  is, 
that  it  is  only  in  cases  of  gross  negligence  and  fraud,  that  the  holder  of  a  bill 
of  exchange  loses  his  remedy.  Foster  v.  Pearson  (A;),  Backhouse  v.  Harrison  (/), 
Crook  v.  Jadis(n). 

Cur,  adv.  vult. 

TiNDAL,  C.  J. — ^This  was  an  action  in  which  the  plaintiffs  declared,  in  their  Jt^ne  13. 
first  count,  upon  a  bill  of  exchange  for  500/.  bearing  date  the  22nd  October, 
1833,  drawn  by  William  Clare,  upon,  and  accepted  by,  the  defendants,  payable 
to  the  order  of  the  drawer,  and  by  him  indorsed  to  the  plaintiffs.  Three  of 
the  defendants,  E,  M,  Roberts,  Lewis  Roberts,  and  William  Clare,  pleaded  to 
this  count  that  William  Clare,  did  not  indorse  the  bill  of  exchange  to  the 
plaintiffs;  and  the  remaining  five  defendants,  viz.,  Baker,  the  two  Fosters, 
Lyal,  and  Blakesly,  pleaded  that  the  defendants  did  not  accept.  The  issue 
upon  the  first  plea  was  found  for  the  plaintiffs ;  the  issue  upon  the  second,  for 
the  defendants;  and  the  question  comes  before  us  on  a  motion  by  the  plain- 
tiffs for  a  new  trial,  upon  two  grounds;  first,  that  from  the  situation  in  which 
the  defendants  were  placed  with  respect  to  each  other,  there  was  an  implied 
authority  given  to  any  one  to  bind  the  others  by  his  acceptance,  and  next, 
that  the  verdict  was  against  evidence.  The  bill  of  exchange,  when  produced 
m  evidence,  appeared  to  be  dated  22nd  October,  1833,  to  be  drawn  by  William 
Chre,  and  to  be  directed  to  Messrs.  E,  M,  Roberts,  James  and  G.  H.  Foster, 
F.  Blakesly,  and  others.  Directors  of  the  South  Metropolitan  Gas  Light  and 
Coke  Company,  No.  3,  Crosby  Square,  and  the  form  of  the  acceptance  was, 
"Accepted  for  self  and  directors,  E,  M,  Roberts,  Chairman." 

Ihe  bill  was  made  papable  to  the  order  of  the  drawer,  by  whom  it  was  af- 
terwards indorsed  to  the  plaintiffs.  Upon  the  face  of  the  bill,  therefore,  and 
without  evidence  to  explain  the  actual  relation  of  the  parties  to  each  other, 
it  did  not  appear  to  be  a  bill  of  exchange  accepted  by  one  of  the 
partners  of  an  ordinary  firm,  trading  in  partnership  together,  but  a  bill 
drawn  upon  the  directors  of  a  joint  stock  company,  and  accepted  by  the 
chairman  for  himself  and  the  other  directors.  For  the  address  of  a  bill 
to  the  directors  of  a  metropolitan  company,  and  the  fraaie  of  acceptance 
by  a   chairman   of    such   directors,    for   himself    and  other    directors    can 

(*)  5  Tyrwh.  265.  (n)  5  B.  &  Adol.  909. 

(0  6  B.&Ado.  10U8. 
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Com.  Pleas,     only  be  referable,  unless  some  explanation  tk  given,  to  a  company  of  the  de* 
fiRAMAU       *C"Ption  well-known  in  all  the  courts  of  law  and  equity  in  Wesimingter  HaJl, 
as  joint-stock  companies,  and  not  to  ordinary  partnerships  in  trade.     It  was 
proved  upon  the  trial  of  the  cause,  that  Chare,  the  drawer  of  the  bill  finom 
whom  the  plaintiffs  derived  title,  and  upon  whose  indorsement  they  rely,  was 
the  same  William  Clare,  who  is  one  of  the  acceptors,  and  one  of  Hie  defendants 
in  his  capacity  of  acceptor;   so  that  the  bill  is  drawn  by  one  of  the  directors, 
upon  himself  and  the  other  directors,  payable  to  his  own  order,  and  accepted 
by  another  director  for  himself  and  the  rest.     But  the  right  of  one  director  to 
draw  a  bill  upon  the  rest,  and  still  further  the  power  of  one  director  to  accept  a 
bill  for  himself  and  the  others,  so  as  to  make  those  others  liable,  aooording  to 
the  case  o£  Dickenson  v.  Valpy(a),  in  the  authority  of  which  case  we.entirdy 
concur,  is  not  a  right  or  power  implied  by  law,  like  that  which  belongs  to  one 
member  of  an  ordinary  partnership  in  trade,  with  respect  to  bills  drawn  and 
accepted  for  the  purposes  of  the  trade;  it  must  depend  upon  the  powers  given 
by  the  charter,  or  deed,  or  agreement,  under  which  the  company  ia  establiahed 
and  constituted,  or  some  other  agreement  between  the  parties,  whether  a  bill  so 
drawn  and  accepted  shall  or  shall  not  have  that  legal  effect.     But,  upon  the 
trial  of  this  cause,  no  evidence  whatever  was  given  by  the  plaintiffs  of  the  con- 
stitution of  this  company,  nor  of  any  authority  given,  by  deed  or  otherwiae, 
to  any  one  of  the  directors  to  bind  the  other  directors,  or  to  bind  the  company 
at  large,  by  his  acceptance  of  bills  of  exchange ;  and  in  the  absence  <^  such 
evidence,  we  are  of  opinion  that  no  such  authority  is  to  be  implied  by  law,  or 
can  be  held  to  exist.    The  principal  contention,  however,  on  the  arj^ument 
before  us  on  the  part  of  the  plaintiffs,  has  been  rested  on  two  grounds;  first, 
that  the  defendants  are,  in  point  of  hxat  the  only  persons  who  ba^e  any 
interest  in  the  concern,    so  that  the  callmg  themselves  directors  on  the 
face  of  the  bill,  is  matter  of  description  only,  which  they  have  thought  fit 
g^tuitously  to  assume,  whilst  they  are  in  &ct,   the  individual  partners  in 
an  ordinary  trade  or  business;   and,  secondly,   that  even  if  they  are  to  be 
considered  as  directors,  the  evidence  at  the  trial  proved  that  the  defendants 
had  paid  various  bills  accepted  in  the  same  form,  and  that  such  mode  of 
dealing  shews,  that  they  have  treated  themselves  as  liable  under  the  present 
form  of  acceptance,  and  is  sufficient  evidence  of  a  mutual  authority  to  bind 
each  other  by  accepting  bills  of  exchange.     As  to  the  first  ground  of  argu- 
ment, there  was  no  evidence  to  shew  that  the  defendants  were  any  other  than 
as  described  upon  the  bill,  that  is,  directors  of  a  company  properly  so  caUed. 
On  the  contrary,  the  evidence  given  on  this  subject,  so  far  as  it  went,  tended 
to  establish  that  a  joint  stock  company  really  existed;  for  it  was  proved  that, 
in  May,  1830,  the  sum  of  one  pound  per  share  had  been  paid  into  the  bankos 
as  a  deposit;   that  the  account  was  opened  with  the  bankers,  in  the  name 
of  the  South  Metropolitan  Gras  Light  and  Coke  Company;  that  the  payments 
by  the  bankers  were  made  upon  the  signatures  of  the  directors;   and  that 
there  was  a  secretary  to  the  company;   all  which  evidence  is  applicable  only 
to  the  existence  of  an  ordinary  joint  stock  company;   and  if  it  was  intended  to 
rely  on  an  alteration  in  the  nature  of  the  company  since  that  time,  such  alter* 
ation  should  have  been  proved  by  the  plaintiffs.     As  tu  the  second  ground  of 
the  plaintiffs'  argument,  the  evidence  was,  that  two  of  the  defendants,  the 

(a)  10  B.  &  C.  128. 
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Messn.  Foster,  did  not  become  directors  until  about  the  24th  of  April,  1883;     Com.  Pkat. 
that  no  bill  of  exchange  had  been  accepted  since  that  time,  but  that  all  pay- 
meots  had  been  made  in  cash;   and  that  no  bill  in  which  the  names  of  the 
Messrs.  Foster  were  specified,  and,  indeed,  no  bill  drawn  since  the  time  at 
which  they  joined  in  the  concern,  had  been  paid  with  their  authority.     And 
as  to  the  payments  which  they  had  sanctioned,  such  payments  were  all  con- 
fined to  payments  of  former  acceptances,  before  they  became  partners,  which 
liad  been  given  on  account  of  goods  furnished  to,  or  work  done  for,  the  com- 
pany;   that  is,  acceptances  to  which  they  were  not  personally  liable,  but 
which  they  might  tiiink  themselves  under  a  moral  obligation  to  pay.     If, 
indeed,   the  Messrs.  Foster  had  paid  bills  of  exchange  drawn  upon  Ro* 
berts  and  other  directors,    and  accepted  by  Roberts  "for  self  and  other 
directors/'  after  they  had  acquired  a  share  in  the  concern,  and  become 
directors,   it  might  have  afibrded  evidence  of   an  authority  to  the  chair* 
man  to  accept  the  present  bill,  and,  consequently,  of  their  liability  under 
BDch  acceptance ;  but  no  such  evidence  was  given.     We  cannot,  therefore, 
see  sufficient  reason  for  sending  this  cause  to  a  new  trial ;    for  we  think  the 
jury  were  justified,  upon  the  evidence  which  was  before  them,  in  coming  to 
the  conclusion  at  which  they  arrived,  on  both  the  points  left  to  them;   and  it 
is  not  suggested  that  any  new  evidence  could  be  laid  before  them  upon  a 
second  trial,  of  which  the  plaintiffs  might  not  have  availed  themselves  on  the 
first.    And  as  to  the  point  which  was  reserved  at  the  trial  for  consideration, 
we  are  satified  that  there  was  no  implied  authority  to  Roberts  to  accept  this 
bill,  resulting  from  the  situation  of  the  parties  in  the  concern. 

Rule  discharged. 


Stowell  V.  Robinson. 


June  10. 


A  SSUMPSIT.    The  declaration  stated,  that,  by  an  agreement  between  the  1.  A  vendor, 

plaintifif  and  the  defendant,  the  defendant  agreed  to  sell  the  lease  and  nfen°iD^u 

good-win  of  a  public-house  to  the  plaintiff,  and  to  deliver  possession  thereof  by  ingi  contracted 

the  3rd  of  Affly;    that  upon  the  making  of  the  said  agreement  the  plaintiff  and  good-will 

paid  a  deposit  of  50/.;   and  the  defendant  undertook  that  he  then  had  of  a  public- 

house  *  and 
lawful  right  and  title  to  assign  over  the  said  lease  to  the  plaintiff.     Aver-  one  of  the  con. 

nent—That  the  defendant  had  not  lawful  right  and  title,  at  the  time  of  fiSat^^JJJ^ion 

making  the  agreement,  to  sell  and  assign  over  the  lease  to  the  plaintiff,  should  be  deli. 

Counts  for  money  paid,  money  had  and  received,  interest,  and  on  an  account  Ifj^aT.  Held 

stated.  in  an  action 

Pleas — first;  Non- Assumpsit.     Second;  to  the  first  count,  that  the  defen-  y^fe  to  re-  ^ 

dant  had  lawful  right  and  title,  to  sell  and  assign  over  the  lease  as  in  the  agree-  ^^^  .^^  ^^ 

ment  mentioned.  Third;  to  the  first  count,  that  neither  the  plaintiff  or  defendant  parol  evidence 

of  an  agree- 
ment between  the  parties,  to  waive  the  day  which  was  stipulated,  and  to  substituto  aootberi 
was  inadmissible,  as  being  in  contravention  of  the  Statute  ot  Frauds. 

2.  In  an  action  for  non-perfonnance  of  a  contract  for  the  sale  of  a  leasehold  house,  the  decla. 
ration  alleged  that  the  defendant  had  not  lawful  right  and  title  to  sell  and  assign  the  lease,  at  the 
time  the  contract  was  made.  It  was  ascertained,  after  the  sale,  that  the  assignments  of  the 
lease  to  the  vendor,  and  to  former  assignees,  had  not  been  registered ;  and  also  that  the  vendor 
was  restrained  from  assigning  without  a  license  from  the  ground  landlord ;  and  that  no  such 
license  had  been  obtained  at  the  time  the  contract  was  made.  Heldy  that  neither  of  these  ob- 
jections impeached  the  validity  of  the  ▼endor*s  title,  as  the  defects  were  capable  of  being 
remedied. 
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Com.  P%Mu     were  ready  by  the  day  in  the  agreement  mentioned  for  completing  tlie  por- 
Btowell      ^^"^*®»  ^^^  *^®y  thereupon  agreed  to  postpone  the  performance  of  it  for  a 
p.  reasonable  time,  and  that  the  plaintiff  should  accept  an  assignment  of  the 

RoBivsov.  leaae,  if  the  defendant  made  out  a  title  within  such  reasonable  time;  that 
within  such  reasonable  time  the  defendant  made  it  appear  to  the  plaintiff  that  he 
had  such  title,  but  the  plaintiff  refused  to  perform  the  agreement,  and  pre- 
vented its  completion. 

Issues  were  raised  upon  these  pleas;  and  also  upon  other  pleas  whidi  are 
not  material. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  London  sittings,  it  appeared  that, 
by  an  instrument  in  writing  bearing  date  the  19th  April,  1836,  the  pkiotiff 
and  defendant  had  entered  into  the  agreement  mentioned  in  the  declaratioii, 
for  the  sale  of  the  lease,  good-will,  and  furniture  of  a  public-house  belonging 
to  the  defendant;  the  furniture  to  be  valued  by  two  brokers,  one  to  be  appointed 
by  each  party;  and  one  of  the  terms  of  the  contract  was,  that  possession  of  the 
premises  should  be  given  on  the  Sd  of  May,  A  deposit  of  50/.  was  paid  bj 
the  plaintiff  when  the  contract  was  signed.  The  defendant  was  assignee  of  a 
lease  of  the  house,  imder  Sir  22.  Sutton;  and,  by  a  covenant  inserted  in  the 
original  lease,  all  assignments  were  required  to  be  made  with  the  consent  of 
the  lessor;  but  on  the  SOth  AprU,  when  the  assignment  of  the  lease  to  the 
defendant  was  shewn  to  the  plaintiff's  attorney,  it  appeared  that  no  soch 
license  had  been  obtained,  whereupon  the  defendant  applied  to  Sir  R.  Suttm 
to  obtain  a  license.  It  also  appeared  that  the  assignment  of  the  lease  to  the 
defendant,  and  the  former  assignees,  had  not  been  registered  at  the  MiddUxx 
Office.  On  the  3d  of  May  the  brokers  had  not  completed  the  valuation  of  the 
premises;  and  the  negotiation  with  the  lessor  for  the  license  was  not  condaded» 
in  consequence  of  the  plaintiff's  refusal  to  give  a  bond  which  the  lessor  re- 
quired; but  the  parties  and  their  agents  met  together  on  the  3rd,  4th,  and  5th, 
of  May,  with  a  view  to  complete  the  transaction.  On  the  4th  of  May,  the  de- 
fendant had  all  the  assignments  duly  registered,  at  the  plaintiff's  request; 
and  until  the  5th  of  May  the  agent  of  the  plaintiff  was  endeavouring  to  procore 
the  license  from  Sir  JR.  Sutton;  but,  on  the  following  day,  the  plaintiff  having 
heard  that  the  bond  was  still  insisted  upon,  he  wrote  to  the  deliendant,  in- 
forming him  that  he  considered  the  contract  to  be  at  an  end,  and  demanding  a 
return  of  the  deposit.  A  few  days  afterwards,  the  license  might  have  been  d>- 
tained  from  Sir  R,  Sutton  without  giving  any  bond. 

The  learned  judge  left  the  jtiry  to  say  whether  the  parties  had  postponed  die 
completion  of  the  agreement  for  a  reasonable  time,  or  only  until  the  5th  dMay; 
and  the  jury  found  that  it  had  been  postponed  for  a  reasonable  time,  and  a 
verdict  was  found  for  the  defendant. 

Erie  obtained  a  rule  nisi  to  set  aside  the  verdict,  and  to  enter  a  verdict  for 
the  plaintiff,  or  for  a  new  trial.  He  contended  that  the  admission  of  the  eri- 
dence  to  shew  that  the  day  ior  completing  the  purchase  had  been  post- 
poned from  the  3rd  of  May,  for  a  reasonable  time,  was  in  violation  of  the 
Statute  of  Frauds.  Goss  v.  Lord  Nugent  (a)  was  cited.  In  that  case  a  vendor,  hy 
writing,  contracted  to  sell  several  lots  of  land,  and  to  make  a  good  title  to 

(a)  5  B.  &  Adol.  58. 
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them,  and  a  deposit  was  paid;  the  vendor  could  not  make  a  good  title  to     Com,  PUa$. 
0D€  of  the  lots;  and  it  was  then  verbally  agreed  between  the  parties  that  the        ""^v— ' 
vendee  should  waive  the  title  as  to  that  lot.     The  vendor  delivered  possession      Stowbll 
of  the  whole  of  the  lots  to  the  vendee,  which  he  accepted;  and  in  an  action     Robivsov. 
brought  by  the  vendor  to  recover  the  remainder  of  the  purchase-money,  it  was 
held,  that  oral  testimony  was  not  admissible  to  shew  the  waiver  of  Uie  ven- 
dee's right  to  a  good  title,  inasmuch  as  the  effect  of  such  waiver  was  to  substi- 
tDte  a  new  contract.      He  also  submitted,  that  the  evidence  supported  the 
first  count  in  the  declaration,  which  alleged  that  the  defendant  had  no  title  to 
the  premises,  when  he  made  the  agreement. 

WUde,  Serjt.,  and  Ckandles$,  shewed  cause. — It  was  not  a  condition  prece- 
dent that  possession  of  the  premises  should  be  given  on  the  day  mentioned  in 
the  agreement.     To  make  it  a  condition  precedent,  the  consideration  must  go 
to  the  whole  contract.     Lang  v.  Galeifi),     Here  the  day  was  not  material; 
and  it  was  agreed  by  both  parties  that  further  time  should  be  given,  as  much 
for  the  convenience  of  the  vendee  as  of  the  vendor.      In  Gosa  v.  Lord  Nu- 
gent(c),  the  terms  which  were  agreed  upon  by  parol,  varied  the  original  con- 
tract between  the  parties,  and  upon  that  ground  the  case  is  distinguished  in 
the  judgment  from  Littler  v.  Holl(md(d),   Thrush  v.  Rooke^e),  and  Cuff  v. 
Penn{f).     The  alteration  of  the  day  which  was  made  in  the  present  case,  does 
not  vary  the  original  contract,  but  is  in  performance  of  it;  and  the  contract 
remains.     And  even  if  this  case  should  be  held  to  be  within  the  principle  of 
Go$$  V.  Lord  Nugent  (c) ,  the  plaintiff  is  not  entitled  to  recover  back  the  deposit; 
because,  if  the  old  contract  was  altered,  then  the  deposit  remained  subject  to 
the  conditions  of  the  new  one.   This  is  not  the  case  of  a  total  failure  of  considera- 
tion, which  entitles  the  plaintiff  to  bring  an  action  to  recover  back  his  money; 
but  it  is  a  voluntary  payment  made  with  a  knowledge  of  all  the  facts.  The  plaintiff 
was  acting  upon  the  new  contract,  because  the  negotiation  was  continued  after 
the  day  originally  agreed  upon,  had  passed;  therefore  the  plaintiff  would  not  be 
entitled  to  recoyer  back  his  deposit  under  the  common  counts.    As  to  the 
other  point,  the  plaintiff  is  not  entitled  to  a  verdict  on  the  special  count,  be- 
cause it  did  not  appear  at  the  trial  that  there  was  any  defect  in  the  defendant's 
title.    The  license  from  Sir  R»  Sutton  might  have  been  obtained,  if  the  plaintiff 
had  completed  the  contract;  and  although  the  assignments  of  the  lease  had 
not  been  enrolled,  that  omission  was  easily  remedied.    The  evidence  proved 
the  defendant's  plea,  namely,  that  he  had  lawfol  right  and  title  to  sell  and 
assign  the  lease.     If  the  Court  should  hold,  that  a  vendor's  title  must  be  com- 
plete at  the  very  moment  a  contract  is  made,  there  would  be  few  contracts  of 
sale,  to  which  such  an  objection  as  the  present  would  not  be  applicable. 

Erie  and  Jardine,  contrit, — ^First,  the  plamtiff  is  entitled  to  recover  upon  the 
special  coont  in  the  declaration,  inasmuch  as  the  defendant  had  not  a  lawful  title  to 
assign  his  lease  at  the  time  he  entered  into  the  contract ;  nor  were  the  assignments 
duly  registered.  It  is  clear  that  it  is  the  duty  of  the  vendor,  and  not  of  the  vendee, 
to  obtain  the  lessor's  consent  to  the  assignment.   Lloyd  v.  Cri8pe{h),  Mason  v. 

(6)  I  M.  &  Scl.  111.  (e)    1  Esp.  N.  P.  C. 

(c)  6  B.  &  Adol.  58.  {/)  I  U.  Si  Sel.  21. 

(rf)  3  T.  R.  591. 
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Corder{%),  Then,  as  to  the  other  poirit,  it  cannot  be  said  that  the  day  whidi 
was  fixed  for  the  completion  of  the  contract  ifi  immatena].  In  Lamg  v. 
Gale(k)  it  was  held,  that  the  delivery  of  the  draft  of  a  conveyance  was  not  a 
condition  precedent,  with  respect  to  its  delivery  upon  the  precise  day  menti- 
oned in  the  contract,  but  that  the  delivery  of  the  draft  was  only  an  intermediate 
step  in  the  transaction;  and  in  Berry  v.  Young  (I),  Lord  Ktnyim,  C.  J.,  held, 
that  the  seller  of  an  estate  ought  to  be  ready  to  produce  his  title-deeds  at  the 
particular  day.  Wilde  v.  Fort  (i?)  is  to  the  same  effect.  In  Sugd^'s  Vendcn 
and  Purchasers  (m),  it  is  said,  "  The  general  opinion  has  always  been,  that  the 
day  fixed  was  imperative  on  the  parties  at  law.  This  was  so  laid  down  by 
Lord  Kenyon,  and  has  never  been  doubted  in  practice.  The  contrary  mk 
would  lead  to  endless  difficulties."  Lloyd  v.  Collett[n],  Heard  v.  Wadkam{o), 
JfippingaU  v.  Lloyd  [p].  Thirdly,  the  defendant  cannot  shew,  that,  by  a  sub- 
sequent parol  agreement  between  the  parties,  another  day  was  anbetitated. 
If  such  evidence  were  allowed,  the  provisions  of  the  Statute  of  Frauds  would 
be  rendered  nugatory,  according  to  the  reasoning  in  Boydell  ▼.  Jhwrn- 
mond{q)  and  Price  v.  Dyer[r).  But  Gost  v.  Lord  Nugent  {s)  is  preciady  in 
point;  and  in  that  case  the  decisions  on  the  17th  section  of  the  Statute  of 
Frauds  are  adverted  to.  In  Carrington  v.  Roots  (I),  it  was  decided,  that  a  con- 
tract for  the  sale  of  an  interest  in  land  without  a  note  in  writing,  may  operate 
as  a  license,  although  it  cannot,  in  any  way,  be  made  available  as  a  contract. 

Cur.  od».  vult. 

TiNDAL,  C.  J. — ^The  plaintiff  declared  in  his  first  count  upon  a  special  agree- 
ment for  the  sale,  by  the  defendant  to  the  plaintiff,  of  the  good- will  of  a  public- 
house,  assigning  as  a  breach  of  the  agreement,  that  the  defendant,  at  the  time 
of  the  agreement,  had  no  lawful  title  to  assign  his  lease;  and  he  declared  in 
his  second  and  last  counts  respectively,  for  money  had  and  received  to  his  use, 
and  upon  an  account  stated  between  him  and  the  defendant.  The  jury  found 
a  verdict  for  the  defendant ;  and  a  rule  was  obtained  by  the  plaintiff,  calling 
on  the  defendant  to  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
verdict  be  entered  for  the  plaintiff,  on  the  count  for  money  had  and  received, 
or  why  there  should  not  be  a  new  trial.  With  respect  to  the  first  count,  if 
the  matter  had  rested  on  that  count  alone,  we  should  not  have  thought  it  a  case 
in  which  the  verdict  ought  to  be  disturbed,  for  we  think  the  breach  which  has 
been  assigned  in  that  count,  and  which  has  been  traversed  by  one  of  the  pleas, 
was  not  proved  by  the  evidence  given  at  the  trial  of  the  cause.  The  breach 
assigned  is,  that  the  defendant,  at  the  time  of  making  his  agreement,  had  not 
lawful  right  or  title  to  sell  or  assign  over  the  lease  to  the  plaintiff.  But  there 
was  no  proof  of  any  invalidity  or  defect  in  the  defendant's  right  or  title  to 
convey  at  the  time  of  the  agreement;  the  only  objection  taken  was,  that  he 
had  not,  at  that  time,  procured  a  license  from  the  landlord,  to  assign  the  lease 
to  the  defendant;  and  that  the  assignments,  prior  to  that,  to  himself,  and  also 

(0   7  Taunt.  9.  (o)  1  East,  619. 

Ik)  1  M.  k  Sel.  111.  (p)  2  Nev.  &  Man.  410. 

(0   Cited  in  Farrer  v.  NightingaU,  2£sp.  (9)  11  East,  142. 

N.P.  C.639.  (r)   17  Ves.  356. 

(l£)  4  Taunt.  334.  (»)  6  Barn.  &  Ado.  58. 
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his  own  888ig^ment»  had  not  been  then  registered.     But  neither  of  these  ob« 
jections  go  to  impeach  the  validity  of  the  defendant's  title,  at  the  time  of  the 
agreement;   for  the  license  to  assign  cannot,  of  necessity,  be  obtained  before 
the  agreement  is  made  with  the  intended  purchaser,  until  which  time  the 
name  of  the  intended  assignee  is  not  known;  and  as  to  the  want  of  registration 
of  some  of  the  previous  assignments,  and  also  of  that  made  to  the  defendant 
himself,  as  there  was  no  other  subsequent  purchaser  who  had  registered  the 
assignment  to  himself,  the  objection  was  capable  of  being  cured  at  any  time 
before  the  completion  of  the  purchase;  and  we  think  the  terms  of  the  agree- 
ment pointed  only  at  incurable  defects  in  the  title,  and  not  to  such  imperfec- 
tions as  are  capable  of  being  removed,  and  usually  are  removed,  after  the 
agreement  is  made,  and  whilst  the  title  is  under  investigation.    The  right  of 
the  plaintiff,  therefore,  to  recover  a  verdict  will  turn  upon  the  count  for  money 
had  and  received,  under  which  count  the  plaintiff  contends  he  had  a  right  to  re- 
cover the  sum  of  50/.,  which  was  advanced  by  him  as  a  deposit  on  signing  the 
agreement,  upon  the  ground  that  the  defendant  had  not  completed  the  convey- 
ance, and  given  the  possession  of  the  premises  to  the  plaintiff,  on  or  before  the  Srd 
of  May,  according  to  the  stipulations  of  the  agreement.     The  defendant,  on  the 
other  hand,  contends,  that  the  day  specified  in  the  agreement  was  not  an  es- 
sential and  material  part  of  the  contract,  and  that  both  the  plaintiff  and  defen- 
dant, in  the  completion  of  the  contract,  acted  upon  the  footing  that  the  precise 
day  was  not  material;  and  by  their  course  of  dealing  after  that  day  with  each 
other,  must  be  taken  to  have  substituted  a  performance  within  a  reasonable  time 
after  the  Srd  of  May,  in  the  place  of  a  performance  on  that  precise  day;  and 
the  jury  were  of  that  opinion  upon  the  point  being  left  for  their  determination; 
and  the  question  which  was  reserved  for  our  consideration,  and  which  has 
been  argued  before  us,  is,  whether  such  a  finding  is  consistent  with  the  rules 
of  law.     It  may  be  taken  in  this  case  to  have  been  proved  at  the  trial  that  the 
parties  were  neither  <^  them  ready  to  carry  the  contract  into  effect,  on  the  Srd 
of  if  ay,  not  only  on  account  of  the  objections  that  were  taken  to  the  title,  and 
which  were  then  in  a  course  of  being  removed,  but  also  because,  at  that  time« 
the  brokers  bad  not  completed  their  valuation;  and  it  may  further  be  taken 
that  both  upon  the  Srd,  4th,  and  5th  of  May,  the  agent  of  the  plaintiff,  the 
buyer,  (who  appeared  to  have  taken  that  part  of  the  business  upon  himself,) 
was  endeavouring  to  procure  the  proper  hcense  from  the  ground  landlord  for 
the  assignment  of  the  lease ;  but  that,  on  the  6th,  being  informed  by  the  landlord's 
agent  that  a  bond,  which  had  been  objected  to,  would  be  required  to  be  given 
by  the  purchaser,  he  writes  to  the  defendant  on  the  same  day,  that  he  considers 
the  contract  at  an  end,  and  demands  the  return  of  the  deposit.     Within  a  few 
days  after  this  letter,  and  within  what  appears  to  us  to  be  a  reasonable  time  fpr 
that  purpose,  the  objectioDS  would  have  been  removed.     So  that  the  question, 
as  was  before  stated,  is  this,  can  the  day  for  the  completion  of  the  purchase  of 
an  interest  in  land,  inserted  in  a  written  contract,  be  waived  by  a  parol  agree- 
ment, and  another  day  be  substituted  in  its  place,  so  as  to  bind  the  parties? 
And  we  are  of  opinion  that  it  cannot.     This  is  an  agreement  for  the  sale  of 
land,  npon  which,  by  the  Statute  of  Frauds,   section  4,  no  action  can  be 
brought,  unless  it  is  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  hia  agent  thereunto  lawfully  authorized.     Now  we  cannot  get  over 
the  difficulty  which  has  been  pressed  upon  us,  that,  to  allow  the  substitution 
of  a  new  stipulation  as  to  the  time  of  completing  the  contract,  by  reason  of  a 
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subsequent  parol  agreement  between  the  parties  to  that  effect,  in  Uea  of  a  sti- 
pulation as  to  time,  contained  in  the  written  agreement  signed  by  the  partiei, 
is  virtually  and  substantially  to  allow  an  action  to  be  brought  on  an  agreement 
relating  to  the  sale  of  land  partiy  in  writing,  signed  by  the  parties,  and  pardy 
not  in  writing,  but  by  parol  only,  and  amounts  to  a  contrayentioii  of  the 
Statute  of  Frauds.  Such  was  the  opinion  expressed  by  Lord  Chanodlor 
Hardwicke  in  Partricke  v.  Powlett(a),  of  Sir  William  Grant,  master  of  the  rolls, 
in  Price  v.  Dyer{b).  And  we  think  the  reasoning  upon  which  the  judg- 
ment of  the  Court  of  King's  Bench  proceeds,  in  Goss  v.  Lord  NuffetU(c),  goes 
directly  to  the  point  that  the  evidence  now  under  discussion  is  inadmissible. 
Upon  the  ground,  therefore,  that  the  verdict  of  the  jury  in  £avour  of  the  d&- 
fiendant  is  founded  on  that  evidence,  we  think  there  must  be  a  new  trial ;  to 
which,  however,  it  will  be  useless  to  have  recourse,  unless  the  defendant  can 
remove  the  difficulty,  by  producing  evidence  in  writing  as  to  the  enlargement 
of  the  time«  or  unleis  for  the  pnipose  of  putting  this  question  upon  the  recori 
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(a)  2  Atk.  383. 
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A  RULE  nUi  had  heen  obtained  to  set  aside  a  writ  of  trial  upon  the  groand 
of  a  variance,  in  the  writ  of  trial,  of  the  date  of  the  writ  of  snmmoos. 
The  writ  of  rammona  was  issued  on  the  92nd  of  June,  and  in  the  writ  of 
trial  it  was  stated  that  "  the  plaintiff  impleaded  the  defendant  on  the  6dL  of 
Jvly"  The  defendant's  attorney  attended  at  the  trial,  and  pointed  out 
the  variance,  but  the  cause  proceeded,  and  a  verdict  was  foond  for  the 
plamtiff. . 

E.  James  shewed  cause,  and  contended  that  the  record  was  conduaive  evi- 
dence of  the  time  of  issuing  the  writ,  and  he  referred  to  the  form  of  the  writ 
of  trial  given  in  Reg.  Hil.  T.  4  W.  4,  Sch.  No.  5. 

Thomas,  in  support  of  the  rule,  cited  Whipple  v.  Hanky  {a)  and  WJaie  v. 
Farrerif), 

TiNDAL,  C.  J. — ^The  justice  of  the  case  will  be  satisfied  if  we  suspend  this 
rule  for  the  purpose  of  enabling  the  plaintiff  to  apply  to  the  Court  for  leave 
to  amend  the  record  on  payment  of  costs. 

Park,  J.,  VAtiGHAN,  J.,  and  Coltm an,  J.,  concurred. 


Rule  suspended  accordingly  (c). 


(a)  1  Mee.  &  Well.  432;  S.  C.  3Gale,56. 
(h)  2  Mee.  A  Well.  88.    S.  C.  nom. 
WhiU  V.  P«TT€TM,  Mur.  k  H.  30. 


(c)  See  BlUieti  v.  Tenant,  1  Arnold,  6. 
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Doe  d.  North  v.  Harriet  Webber.  ^^»»-  '*'«"• 

EJECTMENT  by  a  mortgagee.     At  the  trial,  before  Williams,  J.,  at  the  1.  In  ejceu 

Somerset  Summer  assizes  for  1836,  the  following  appeared  to  be  the  facts  J^y  ^  mortga. 

of  the  case: — In   1817,  one  William  Webber,  the  husband  of  the  defendant,  ^,f**??'""^ 

borrowed  800/.  from  the  lessor  of  the  plaintiff,  and  the  ejectment  was  brought  the  morigasor, 

to  recover  the  mortgaged  premises,  on  default  of  payment.     W.  Webber  died  [J®  **uimiff 

in  possession  of  the  premises  in  1828,  and  since  that  time  the  defendant  con-  proved  uiai- 

tinned  in  poesession,  without  paying  any  interest.     The  evidence  given  by  the  JJK'Jf  mort. 

ktsor  of  the  plaintiff  to  prove  his  title,  consisted  of  an  indenture  of  lease  and  SHPy  of 

releaae  dated  the  15th  and  16th  July,  1817,  whereby  the  premises  sought  to  mEMes  by  ^^' 

be  recovered  were  conveyed  to  him  by  way  of  mortgage.     The  release  pur-  ^^  *"*Lm! 

ported  to  be  made  between  the  said  W,  Webber  of  the  one  part,  and  the  lessor  not  by  any 

of  the  plaintiff  of  the  other  part,  and  it  recited,  that  the  said  W,  Webber,  by  a  JjJ^^^^  ^ 

certain  grant,  by  copy  of  court  roll,  of  27th  of  March,  1786,  and  by  divers  Held^  thtii 

mesne  acts,   &c.,  then  stood  lawfully  or  equitably  seized  of  certain  messuages,  |he  iilamiflr 

tan  yard,  and  premises;  to  hold  for  the  lives  of  /.  Hancock,  P.  Hancock,  and  had  onlv  an 

W.  Hancock;  and  that  the  said  W,  Webber  had  applied  to  the  said  R.  North  JS^t,  and 

to  advance  him  800/.  on  a  mortgage  and  security  of  the  said  copyhold  premises,  that  be  eould 

and  the  fee  simple  and  inheritance  thereof.     It  was  then  witnessed  that  in  con-  the  actioo. 

sideration  of  800/.  the  said  W.  Webber  did  grant,  bargain,  seU,  assign,  and      *•  Whert 

a  mortcaffe 

set  over  unto  the  said  R.  North,  his  executors,  administrators,  and  assigns,  of  copyhold 

all  the  said  premises,  and  the  copy  of  court  roll,  and  other  deeds  to  the  same  JJ^e  juS  »! 

belonging;  to  hold  to  the  said  R.  North,  his  executors,  administrators,  and  as-  lease  redted, 

signs,  during  the  natural  lives  of  the  said  /.  Hancock,  P,  Hancock,  and  W»  {J|J^^ 


Hancock;  subject  to  the  rents,  heriots,  &c.,  due  in  respect  of  the  same.    And  and  releaia, 

after  reciting  certain  indentures  of  lease  and  release  of  the  24th  and  25th  of  mrU  o>^ 

March,  1812,  made  between  the  Bishop  of  Rochester,  of  the  first  part,  John  „  ^^'/^ 

King,  of  the  second  part,  the  said  W.  Webber,  of  the  thu-d  part,  and  Edward  eontiacted 

Boucher,  of  the  fourth  part,  which  recited  that  the  said  W.  Webber  had  con-  5iiho^*'Jf 

tracted  with  the  said  Bishop  of  Rochester  for  the  absolute  purchase  of  the  inhe-  Rochuier 

ritance  in  fee  simple,  of  the  hereditaments  and  premises  thereinafter  men-  Jjiu\e*purl 

tioned;  it  was  witnessed,  that  for  the  considerations  therein  mentioned,  the  chase  of  the 

said  /.  King,  by  the  direction  of  the  said  bishop,  testified  as  thereinafter  }„  f^  ,|,q. 

mentioned,  did  bargain,  sell,  alien,  and  release,  and  the  said  bishop  did  grant,  ple  of  the 

bargain,  sell,  alien,  release,  ratify,  and  confirm,  unto  the  said  W,  Webber;  all  premises,  and 

those  messuages,   tan-yard,   and  premises,  thereinafter  more  particularly  de-  ' r'n^h,?"****^ 

sdrbed,  parcel  of  the  manor  of  the  prebend  of  Wiveliscombe;  to  hold  the  same  granted  and 

nnto  the  said  W.  Webber,  his  heirs  and  assigns  for  ever.    And  it  was  further  wit-  JJ^wl^jJjJi 

nessed  by  the  indenture  of  release  of  the  16th  July,  1817,  that  in  considera-   of  the  manor 
•  of  the  prebend 

of  W.,)  to  hold  the  same  to  the  mortgagor,  bis  heirs  and  assigns  for  CTer ;  and  the  mortj^e 
deed  then  witnessed  that  the  mortgagor  granted  and  released  the  premises  in  fee,  sabiect 
to  the  usual  proTiso  for  redemption.  Jidd^  that  there  was  no  sufficient  evideitce  furnished 
by  the  recital  that  there  had  been  any  enfranchisement  of  the  copyhold. 

3.  Whether  the  above  recital  was  evidence,  by  way  of  estoppel,  against  the  widow  in 
post^Mirn  of  the  mortgagor,  quare. 

4.  Where,  after  a  verdict  for  the  plaintiflTin  ejectment,  an  objection,  which  had  no  hearing 
on  the  nreriu  of  the  ease,  was  suceessfiiUy  made  to  the  proof  of  title  given  by  the  plaintiff, 
the  Couit  refused  to  enter  a  nonsuit,  but  ordered  a  new  trial. 
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Com.  Pkat.     tion  of  the  said  8001.  so  lent,  the  said  TV.  Webber,  did  grant,  barguiu  «elL 
P^g  alien,  release,  and  confirm^  unto  the  said  R,  North,  his  heirs,  and  assigns,  all 

d.  those  the  said  messuages,  tan  yard,  and  premises;  unto  the  use  of  the  said  R. 

„.  North,  his  heirs  and  assigns,  for  ever.     And  it  was  further  witnessed,  that  the 

Webber.  ^^Id  W,  Webber,  in  pursuance  of  a  power  vested  in  him  by  the  said  recited  in- 
denture  of  the  25th  of  March,  1812,  did  direct,  limit,  and  appoint,  unto  the 
said  R,  North,  his  heirs,  executors,  and  assigns,  for  ever,  all  those  the  afore- 
said messuages  and  premises,  thereinbefore  granted,  subject  to  the  usual  pro- 
viso for  redemption,  on  payment  of  800/.  in  December  then  next,  with  inter- 
est. Covenants  from  the  said  W.  Webber,  that  he  was  lawfully  seised  and 
lawfully  and  equitably  possessed  of  the  copyhold  premises  for  the  lives  of  the 
said  /.  Hancock,  P.  Hancock,  and  W.  Hancock;  that  he  had  power  to  grant 
in  fee;  for  peaceable  enjoyment  free  from  incumbrances;  and  for  farther 
assurance. 

It  appeared  that  the  persons  for  whose  lives  the  premises  were  held  were  all 
living  at  the  time  of  the  trial. 

It  was  contended,  on  behalf  of  the  defendant,  that  the  lessor  of  the  plaintiff 
had  not  proved  any  legal  interest  in  the  premises,  inasmuch  as  a  copyhold 
would  not  pass  by  a  common  law  conveyance  by  lease  and  release:  and  that 
if  it  was  supposed  that  the  Bishop  of  Rochester  had  enfranchised  the  premises, 
then  that  the  recitals  of  the  conveyance  of  the  24th  and  25th  March,  1812. 
were  not  evidence  against  the  defendant,  but  that  the  deeds  ought  to  have 
been  produced.  It  was  also  contended,  that  the  recitals  did  not  shew  that  the 
premises  had  been  enfranchised.  A  verdict  was  found  for  the  lessor  of  the 
plaintiff,  with  leave  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Rogers  obtained  a  rule  nisi  accordingly  in  Michaelmas  Term. 

Erie  shewed  cause. — ^The  recitals  in  the  mortgage  deed  shew  that  the  copy- 
hold had  been  enfranchised,  and  every  thing  is  to  be  presumed  in  favour 
of  the  mortgagee.  The  defendant,  being  the  widow  of  the  mortgagor,  is 
estopped  from  disputing  the  validity  of  the  conveyance  to  the  mortgagee,  and 
the  recital  of  the  conveyance  of  the  24th  and  25th  March,  1812,  is  evidence 
against  her.  The  covenant  by  the  mortgagor,  that  he  was  seised  In  fee  (^  the 
premises  without  incumbrance,  is  conclusive  as  against  the  defendant  In 
WakefortTs  case  (a),  "  The  Earl  of  Bedford,  lord  of  the  manor  of  B.,  sold  the 
freehold  interest  of  a  copyholder  of  inheritance  unto  another,  so  as  it  is  now 
no  part,  but  divided  from  the  manor,  and  afterwards  the  copyholder  doth 
release  to  the  purchaser.  It  was  holden,  by  the  Court,  that  by  this  release 
the  copyhold  interest  is  extinguished  and  utterly  gone."  In  Blemmer  Head 
V.  Humberstone  (b)  it  is  said,  by  Lord  Hobart,  '*  That  if  a  copyholder  come 
into  court  and  says  that  he  is  weary  of  his  copyhold,  and  requests  the  lord  to 
take  it,  that  is  a  surrender;  for  between  the  lord  and  the  tenant  a  conveyance 
shall  not  need  to  be  according  to  the  custom,  for  the  copyholder  hath  no  other 
use  of  the  custom  but  only  to  convey  the  land  to  another."     Lane*s  case(e). 

Rogers  and  Bere  in  support  of  the  rule.     The  lessor  of  the  plaintiff  was 
bound  to  shew  himself  clothed  with  the  legal  title.     By  the  first  part  of  the 

(a)  Leonard.  102.  (c)  2  Rep.  16  b. 

(6)  Hutton,  <55, 


TRINITY  TERM.  1837.  205 

mortgage-deed  it  appeared  that  nothing  but  an  equitable  interest  passed  to  the    c<m.  PUas. 
lessor  of  the  plaintiff,  inasmuch  as  no  surrender  of  the  premises  was  made,  and        ''^^^^ 
a  conveyance  of  copyhold  premises  cannot  be  made  by  a  lease  and  release.  d. 

Then  if  the  legal  title  passed  at  all,  it  must  be  by  reason  of  an  enfranchise-  ^ohth 
ment  of  the  copyhold  premises,  by  the  conveyance  of  24th  and  25th  March,  Webbeb. 
1812.  But  the  recital  of  those  deeds  is  not  evidence  as  against  the  defen- 
dant. Co.  Lit.  352  b.;  Viner's  Abr.  tit.  Estoppel  (A.  2.);  Doe  d.  Rogers  v. 
Brooks  (fl).  And  if  it  is  evidence,  then  it  does  not  appear  that  the  Bishop  of 
Rochester  was  lord  of  the  manor.  It  rather  seems  that  the  bishop  was  seized 
jure  ecclesia,  as  the  premises  are  described  as  *'  parcel  of  the  manor  of  the 
prebend  of  Wiveliscombe.*'  If  he  was  seized  in  right  of  his  prebend  only, 
he  could  not  enfranchise  the  premises ;  nor  was  the  mortgagee  in  a  situation 
to  take  an  enfranchisement  during  the  Uves  of  the  cestui  que  vies.  Dancer  v. 
Ev€tt{e)',  Howard  v.  Bartlet{f).  The  mortgagor  himself  would  not  have 
been  estopped  from  taking  this  objection;  and  even  if  that  were  not  so,  the 
defendant  is  not  shewn  to  have  paid  any  interest  on  the  mortgage- money,  or 
in  any  other  manner  to  have  acknowledged  the  title  of  the  lessor  of  the 
plaintiff.     GaiaU  \^Wainman(g). 

Cur,  adv,  vult. 

TiNDAL,  C.  J. — ^This  was  an  action  of  ejectment  brought  by  a  mortgagee 
against  the  widow  of  the  mortgagor,  in  which  it  appeared  that  the  mortgagor 
died  in  possession  of  the  mortgaged  premises  in  1828,  and  the  widow  con- 
tinued in  possession  after  the  death  of  her  husband  up  to  the  time  of  the  eject- 
ment brought.  The  objection  taken  at  the  trial  on  the  part  of  the  defendant, 
and  upon  which  the  learned  judge  gave  leave  to  the  defendant  to  enter  a  non- 
suit, was  this,  that  the  mortgaged  premises  were  copyhold,  and  that  the  only 
title  set  up  by  the  lessor  of  the  plaintiff  was  an  assignment  of  the  copyhold 
premises  by  a  common  law  conveyance  of  lease  and  release,  and  not  by  any 
surrender  to  the  lord  according  to  the  custom  of  the  manor;  and  we  think  it 
appears  from  the  deed  of  release  produced  by  the  plaintiff  at  the  trial,  and 
which  was  the  only  evidence  on  which  he  relied,  that  the  premises  in  question 
were  of  copyhold  tenure,  for  they  are  expressly  described  in  various  parts  of 
the  deed  as  being  copyhold  at  the  time  of  the  execution  of  the  deed;  and  as  the 
plaintiff  did  not  produce  any  surrender,  according  to  the  custom  of  the  manor, 
but  relied  entirely  upon  the  deeds  of  lease  and  release  produced  by  him,  we 
think  that,  upon  his  own  shewing,  he  had  not  any  legal  interest,  but  an  equitable 
interest  only  in  the  premises,  and  was,  therefore,  not  in  a  condition  to  maintain  an 
ejectment.  The  plaintiff,  in  answer  to  this  objection,  has  contended,  that,  if  it 
does  not  appear  expressly  upon  the  face  of  the  deed,  yet  that  it  does,  by  neces- 
sary inference,  that  an  enfranchisement  of  this  copyhold  had  taken  place  by  a 
conveyance,  in  1812,  of  the  freehold  premises  from  the  then  lord  of  the  manor 
to  the  mortgagor  and  his  heirs.  But  upon  reference  to  the  deed  as  recited  in 
the  mortgage,  and  even  admitting  that  such  recital  is  evidence  by  way  of  es- 
toppel against  the  present  defendant,  the  widow,  as  coming  in  by  claim  under 
her  husband,  (of  which,  however,  there  may  be  considerable  doubt,)  still  we 

(d)  3  Ado.  and  Ellis,  513.    S.  C,  1  Har.  if)  Hobart,  181. 

9l  WoL  400.  (g)  3  Bing.  N.  C.  G9.     S.  C,  2  Hodges, 

(c)  I  Vernon,  392.  184. 
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Com.  Pleat, 


Dos 

d. 

North 

V. 

Webbsr. 


think  there  is  no  sufficient  evidence  furnished  by  the  deed  that  there  has  been 
any  enfranchisement.  An  enfranchisement  is  made  by  a  common  law  oonvey- 
ance  of  the  fee  simple  of  the  particular  tenement  by  the  lord  of  the  manor  to 
the  copyholder.  But  upon  the  recital  of  this  deed  it  does  not  distinctly  qipear 
that  the  Bishop  of  Rochester,  the  releasor  of  the  inheritance,  was  seised  of  the 
fee  simple  of  the  manor;  and  if  he  had  only  a  limited  interest  ih  the  manor,  he 
could  not  enfranchise.  Again,  it  appears  from  the  deed  of  release  that  the 
premises  were  parcel  of  the  manor  of  the  prebend  of  WlveUscombe,  from  which, 
unexplained,  the  inference  would  be,  that  the  lord  of  the  manor  was  seised  in 
right  of  his  prebend  only,  in  which  case  he  would  be  prevented  by  the  restrain- 
ing statutes  from  parting  with  the  fee,  and,  consequently,  from  enfranchising 
the  copyhold,  unless  power  had  been  given  to  him  by  some  private  act  of  par- 
liament, of  which  there  was  no  evidence.  We  think,  therefore,  that  the  plain- 
tiff has,  by  his  own  evidence,  shewn  the  infirmity  of  his  own  title;  and  that 
the  mortgagor  may  take  advantage  of  these  objections,  which  amount,  in  £u;t, 
to  this,  that  the  plaintiff  is  not  the  legal  mortgagee.  But  as  it  is  probable, 
that,  upon  another  occasion,  the  plaintiff  may  be  able  to  supply  diese  defects, 
which  have  no  bearing  on  the  merits  of  the  case,  and  as  it  would  be  an  nseksi 
expense  to  the  parties  to  direct  a  nonsuit  to  be  entered,  and  thereby  to  com- 
pel the  mortgagee  to  commence  another  ejectment,  we  think  it  right,  under  the 
circumstances,  to  direct  a  rule  to  be  made  absolute  for  a  new  trial,  upon  pay- 
ment of  costs  of  the  former  trial  by  the  lessor  of  the  plaintiff. 


Rule  absolute  accordingly. 


May^* 


Moon  v.  the  Guardians  of  the  Poor  of  the  Witney  Union. 


The  def^dants    A  CTION  for  work  and  labour,  as  a  surveyor,  with  the  common  counts.  Pfca— 
architect  to  the  general  issue.     At  the  trial,  before  Tindal,  C.  J.,  the  foUowing  fads 

were  in  evidence.  The  defendants  employed  one  Kempthone,  an  architect,  to 
prepare  the  plans  and  specifications  of  a  workhouse  which  they  intended  to  build. 
Kempthorne  prepared  iJie  plans,  and,  after  they  had  been  approved  by  the  de- 
fendants, he  employed  the  plaintiff,  who  was  a  surveyor,  to  make  out  tiie  quan- 
tities for  the  use  of  the  builders;  and  on  the  SOthof  April,  1835,  the  following 
form  of  a  notice  for  tenders,  was  sent  by  Kempthorne  to  the  derk  of  the  defen- 
dants, who  caused  the  same  to  be  printed  and  circulated : — "  To  btdlders.  The 
board  of  guardians  of  the  Witney  Union,  Oxon,  are  desirous  of  receiving  ten- 
ders for  the  erection  of  the  new  workhouse  at  Witney.  The  plans  and  specifi- 
cations may  be  seen  at  the  office  of  Mr.  Kempthorne  or  Mr.  Leake,  derk  to  the 
board.     Sealed  tenders  must  be  sent  to  Mr.  Leake  before  the  4th  of  Jwe" 

On  the  14th  of  May,  1835,  Kempthorne  sent  the  specifications  to  the 
derk,  and  desired  him  to  shew  the  builders  the  following  instructions:—- 
"  14th  May,  1835.  The  builders  desirous  of  contracting  for  the  erection  of 
the  Witney  Workhouse  are  informed,  that  the  quantities  of  the  works  are  now 


rp] 
a  workhouse, 
and  the  archi- 
tect employed 
the  plaintiff,  a 
turvevor,  to 
calculate  the 

auanttties  of 
le  materials. 
The  defendants 
afterwards  ad- 
Tertised  for 
tenders  to  build 
the  workhouse, 
and  tbev  gave 
notice  that 
copies  of  the 
quantities 
might  be  ob- 
tained, and 
that  the  sac 
censful  com- 
petitor would 
be  required  to 


be  reauireo  to 

Eij  for  calculating  them.     The  defendants  mibseouently  determined  not  to  build  the  work 
ouse.    In  an  action  brought  by  the  plaintiff  against  the  defendants  for  work  and  labour. 


at  prored  that  architects  were  accustomed  to  employ  a  surveyor  to  calculate  the 
;  that  the  action  was  maintainable,  as  the  architect  was  the  agent  of  the  deft 


it  was 
Held, 
bad  authority  to  bind  tbem. 


luan  titles, 
ita,  and 
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betng  taken  ont  for  tfadr  use,  and  will  be  ready  by  the  28th  ixiBtant.  Builders 
reqiming  a  copy  of  the  same  are  requested  to  leave  their  names,  with  the  sum 
of  2/.  28.,  at  Mr.  Kempthorne'B  office*  or  at  Mr.  Leake  b,  ckrk  to  the  union» 
Wtimef,  before  the  26th  instant.  The  successful  competitor  will  have  to  de- 
fray the  expense  of  taking  out  the  quantities,  the  charge  for  which  will  be 
stated  at  the  foot  of  the  bill  of  quantities,  when  delivered.  Sampson  Kemp- 
tkome/'  Before  any  tender  was  accepted,  the  defendants  declined  to  proceed 
with  the  building,  and  Kempthome  having  sent  in  his  b'dl,  to  the  amount  of 
178/.,  they  refused  to  pay  it,  on  the  ground  that  the  charges  were  exorbitant. 
The  bill  was  made  out,  "  for  professional  charges  for  the  working  drawkiga 
and  specifications  of  the  workhouse,  together  with  the  surveyor's  bill  for 
makiiKg  out  the  quantities  of  the  same,  for  the  use  of  the  builders."  Kemp' 
thorite's  portion  of  the  charges  amounted  to  113/.;  and  the  plaintiff's  bill  for 
taking  out  the  quantities,  which  amounted  to  65/.,  was  annexed.  After  some 
discussion  between  Kempthome  and  the  defendants,  80/.  were  paid  in  Uquidatioa 
of  his  account. 

The  present  action  was  brought  by  the  plaintiff  to  recover  the  65/.  for 
taking  out  the  quantities. 

Kempthome  was  examined  on  behalf  of  the  plaintiff,  and  he  proved  that  it 
was  usual  in  the  trade,  for  architects  to  employ  a  surveyor  to  take  out  the 
qDsntities  of  an  intended  building,  and  that  the  expense  was  defrayed  by  the 
builder  who  obtained  the  contract;  and  that  by  means  of  these  quantities,  the 
builders  were  enabled  to  send  in  tenders  upon  a  more  certain  basis  than  they 
ooold  without  them.  He  also  said,  that,  when  the  quantities  were  furnished. 
there  was  more  competition  among  the  builders.  Two  surveyors  confirmed 
these  statements,  and  said,  that  sometimes  two  surveyors  were  employed 
to  take  out  the  quantities;  one  by  the  architect,  and  the  other  by  the 
builder. 

The  jury  found  a  verdict  for  the  plaintiff  for  65/. 

Talfouri,  Seijt.,  in  Hilary  Term»  obtained  a  rule  a»n,  pursuant  to  leave 
reserved,  to  set  aside  the  verdict,  and  to  enter  a  nonsuit*  or  for  a  new  trial* 
He  contended,  that  there  was  no  privity  of  contract  between  the  plamtiff  and 
the  defendants,  and  that  the  evidence  did  not  shew  an  universal  usage  which 
entitled  the  plaintiff  to  muntain  this  action ;  but  that  the  plaintiff's  remedy 
was  against  Kempthome,  who  employed  him. 

Wilde,  Seijt.,  and  WUlmore,  shewed  cause. — It  was  proved,  at  the  trial,  by 
the  evidence  of  surveyors  and  architects,  that  it  was  customary  for  an  archi* 
tect  to  employ  a  surveyor,  to  calculate  the  quantities,  and  that  it  was  very  much 
to  the  advantage  of  parties  who  advertised  for  tenders,  that  the  quantities 
should  be  taken  out;  indeed,  that  it  was  absolutely  necessary  it  should  be 
done.  If  the  building  had  been  completed,  it  was  stipulated  that  the  person 
whose  tender  was  accepted  should  pay  the  surveyor;  but  as  the  defendants 
declined  to  proceed  further  in  the  undertaking,  they  prevented  the  plaintiff 
from  obtaining  payment  in  this  manner.  Therefore,  there  was  an  implied  con- 
dition, that  if  the  work  did  not  proceed,  the  defendants  should  pay  for  the 
quantities.  The  work  was  useful  to  the  defendants;  and  when  they  em- 
ployed Kempthome  to  draw  the  plans,  they  gave  him  an  authority,  as  their 
agent,    to   engage  a  surveyor  to  make  out  the  quantities.     In   Webb  v. 

q2 


201 

Com,  PkMk 
Mooir 

V. 

the  Guanliaiifi 
of  the 

WlTlTKY 

Union* 


208  TERM  REPORTS  in  the  COMMON  PLEAS. 

Com,  Pleas,  Rhodes  (a),  a  lessee  was  compelled  to  pay  an  attorney  for  preparing  an  agree- 

^tr^^^  ment  for  a  lease,  which  had  been  prepared  by  the  attorney  of  the  lessor,  vho 

V,  died  before  the  lease  was  executed,  although  no  special  retainer  was  preyed. 

^^^o?"*!^^ **"'  ^^^^^^  V-  Robinson  (b),  is  an  authority  to  shew  that  evidence  of  the  custom 

WiTNET  was  properly  received. 

Union. 

Talfourd,  Seijt.,  and  Chilton,  in  support  of  the  rule. — ^The  plaintiff  would 
have  been  entitled  to  bring  an  action  against  the  successful  competitor,  if  the 
work  had  proceeded;  but,  as  it  did  not  proceed,  Kempthomewss  the  only 
person  whom  the  plaintiff  could  sue.  If  the  defendants  are  liable  at  all,  it  is 
to  Kempthome;  but  there  is  no  privity  whatever  between  the  plaintiff  and  the 
defendants.  Rigley  v.  Day  kin  (c)  is  very  analogous  to  the  present  case.  There 
one  employed  an  attorney  to  raise  money  on  mortgage,  and  the  attorney  em> 
ployed  another  attorney,  who  agreed  to  advance  the  money  on  bdialf  of  a 
client;  but  the  negotiation  ultimately  failed;  and  it  was  held,  that  the  attorney 
of  the  intended  mortgagee  could  not  sue  the  mortgagor  for  the  costs,  although 
it  was  proved  to  be  the  practice,  for  the  proposed  borrower  to  pay  the  expenses 
which  had  been  incurred.  Here  the  builders  who  tendered  were  not  com- 
pelled to  take  a  copy  of  the  quantities ;  and  it  does  not  appear  that  the  delien- 
dants  were  aware  that  Kempthorne  had  employed  any  surveyor  to  take  theoi 
out,  or  that  they  had  authorized  him  to  do  so. 

TiNDAL,  C.  J. — ^This  question   comes  round  to  this,  whether  there  was 
such  a  contract  existing,  as  entitled  the  plaintiff  to  sue  the  defendants  in  an  ac- 
tion for  work  and  .labour.     It  is  not  pretended  that  the  parties  were  ever 
introduced  to  each  other;  the  question  is,  whether  Kempthome  had  not,  by 
the  scope  of  his  authority  as  an  agent,  a  power  to  employ  a  surveyor  to  make 
out  these  quantities.     That  was  the  point  left  to  the  jury,  and  they  determined 
it  in  favour  of  the  plaintiff^  after  hearing  the  evidence,  and  a  speech,  full  of 
just  observations,  from  the  defendant's  counsel.     They  have  found  affirma- 
tively, that  there  was  an  usage  for  architects  to  have  the  quantities  made 
out  by  surveyors;  and  the  maxim  of  our  own,  as  well  as  of  the  civfl  law, 
holds  good.     In  contractis  tacite  insunt  que  sunt  moris  et  consuetidims.     That 
being  so,   it  appeared   that  the  quantities  were  beneficial  to   the  builder?, 
and  that,  by  having  them,  they  were  enabled  with  more  confidence  to  make  oct 
the  estimate  for  a  building.     The  consequence  of  this  was,  that  more  coni- 
petitors  were  induced  to  send  in  tenders;  and  the  tenders  would  be  based  upon 
a  calculation  which  was  not  likely  to  mislead  the  parties.     Besides  this,  ther^ 
was  an  intimation  given  to  the  defendants,  in  the  communication  made  to  their 
clerk,  on  the  14th  May,  1835,  that  the  quantities  were  being  taken  out,  and 
that  the  successful  competitor  would  be  required  to  pay  the  expense.  When  the 
defendants  had  this  intimation  before  them,  and  when  they  afterwards,  and 
perhaps  most  laudably,  declined  to  proceed  with  the  intended  building,  the  on!\ 
inference  to  be  drawn  is,  that  they  were  themselves  to  pay  a  charge  which 
they  had  authorised  their  agent  to  incur.     It  appears,  too,  that  Kempt koraf, 
subsequently  sent  his  account  to  the  defendants,  and  included  the  plaintiff'^ 
demand  in  a  separate  charge ;  here  they  had  most  express  notice  of  the  twc 

(a)  3  Bing.  N.  C.  732;   S.  C.  3  Hod^s,  138.  (c)  2  Young 3t  J.  83. 

{&)  3  Bing.  N.  C.  10;  S.  C.  2  Hodges,  13b. 
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matters,  bat  they  came  to  a  compromise  with  the  architect,  without  noticing 
the  other  charge,  although  it  would  then  have  been  open  for  them  to  have 
said,  that  they  did  not  recognise  the  demand  made  by  the  plaintiff.  It  is  ob- 
jected that  a  contract  cannot  shift,  so  as  to  leave  two  persons  liable  at  the  same 
time,  and  I  am  far  from  saying  that  may  not  be  so,  in  some  cases.  But  this 
was  a  conditional  contract ;  the  successful  competitor  wa.s  to  pay,  in  the  first 
instance,  but  there  was  also  a  tacit  agreement  that  if  the  work  was  not  suf- 
fered to  proceed,  so  that  there  was  no  successful  competitor,  then  that  the 
plaintiff  should  have  a  remedy  against  those  persons  who  had  caused  him  to 
be  put  in  motion.     This  rule  must,  therefore,  be  discharged. 

Park,  J. — ^The  question  is — ^is  the  plaintiff  to  be  paid  for  his  work,  and 
by  whom.^  The  question  for  the  jury  was,  whether  there  was  sufficient  evi- 
dence of  an  implied  contract  between  the  plaintiff  and  the  defendants.  It 
seems  to  me,  that  Kempthorue  was  authorised  to  enter  into  a  contract  with  a 
surveyor  for  the  purpose  of  having  these  quantities  calculated.  It  is  also  im- 
l)ossible  to  suppose,  that  when  the  defendants  compromised  with  Kempthome 
for  the  payment  of  his  bill,  they  could  have  imagined  that  it  included  the  sur- 
veyor's charges ;  and  it  does  not  appear  that  they  then  made  any  objection  to 
the  plaintiff's  demand. 

Bos ANQiHET,  J. — I  am  of  opinion  that  there  is  no  ground  for  disturbing 
this  verdict.  The  jury  must  be  taken  to  have  found  that  all  which  was  done 
by  Kempthome,  was  done  according  to  the  usage  and  custom  of  the  trade. 
Here  the  agent  was  authorised  to  make  plans  of  the  building,  but  he  did  not 
take  out  the  quantities,  and  the  defendants  knew  that  they  were  taken  out  by 
somebody,  because  they  gave  notice  that  copies  might  be  obtained.  If,  after 
the  advertisement  was  published,  the  defendants  declined  to  proceed  with  the 
bnilding,  so  that  there  could  be  no  successful  competitor,  who  was  to  pay  the 
plaintiff  but  the  defendants,  who  must  be  taken  to  have  authorised  Kempthome 
to  employ  him? 

CoLTMAN,  J. — ^The  plaintiflTs  case  is,  that  if  there  was  a  successful  com- 
petitor, he  was  to  pay  for  taking  out  these  quantities;  but  if  there  was  no 
successful  competitor,  then  that  the  defendants  were  to  pay  for  them.  The 
defendants  say,  that  if  there  was  no  successful  competitor,  the  plaintiff  was  not 
to  be  paid  any  thing,  but  that  it  was  a  mere  speculative  contract  on  the  part  pf 
the  plaintiff!  But  there  was  no  evidence  to  support  this  supposition ;  and  the 
general  role  is,  that  a  person  who  does  work  is  to  be  paid  for  it  by  some  per- 
son. When  the  nature  of  an  architect's  employment  is  considered,  I  think 
there  was  sufficient  evidence  to  induce  the  jury  to  find  a  verdict  for  the 
plaintiff.  An  architect  is  not  accustomed  to  take  out  quantities,  or  to  make 
advances  in  money.  If  the  defendants  did  not  intend  to  pay  the  plaintiff's 
demand,  they  ought  to  have  given  a  specific  notice  to  that  effect,  to  Kemp- 
tkome,  before  his  account  was  settled. 

Rule  discharged. 


Com.  Pleat. 
AlooK 

V, 

the  Guardians 

of  the 

Witney 

Unioo. 
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Od  t  motion 
for  judgment 
•ngainst  the 
vasnal  ejector, 
the  affida? it  of 
<the  set  vice  of 
(the  dedaration 
nnd  notice 
4Wgfat  to  state 
thatit  wasex- 
)ilained  to  the 
iicnant;  it  ii 
mot  sufficient 
«o  saj  it  waa 
read  oyer. 


Dor  d.  Wade  v.  Roe« 

VISHvioyed  for  judgment  againat  the  casual  ejector. — ^The  affidavit  of  the 
service  of  the  declaration  stated,  that  the  declaration  and  notice  were  read 
over  to  the  tenant;   hnt  it  did  not  also  state  that  the  intent  and  meaning  of 
the  service  had  been  explained. 

TiNDAL,  C.  J. — ^That  is  not  sufficient;  a  proceeding  in  ejectment  is  very 
nnintelligible  to  common  people,  and  it  is  not  desirable  to  establish  a  new 
form  for  the  affidavit  of  service  (a). 


BosAKQTTKT,  J.,  and  CcLTMAN,  J.,  conouTed. 


Rule  refused  (5). 


(«)  See 
{*.3I.) 


Tidd's    Forms,    Chap.  XLVI. 


(6)  Overruling  Doe  y.  Roe,  1  Dow.  P.  C 
428 ;  and  see  Doe  d.  Dowcnes  y.  Roe,  1  Hv. 
A  WoL  671. 


^iifielS. 


Hunter  v.  Whitfield. 


Where  a  plain- 
viff*  proceeded 
no  outlawiy 
without  en- 
•<!eavouring  to 
!Hnd  the  defen- 
4iant*«  resi. 
dencebyapply- 
iing  to  peteorn 
wrui  whom  ha 
Iciiew  the  de- 
fendant WBf 
acquainted,  it 
muheld^  thmt 
nhit  waa  no 
.ground  fimr  n« 
verting  the 
outlawry  with- 


J^^  H.  WATSON  obtained  a  rule  m$i  to  reverse  the  outlawry  of  the  de- 
fendant without  payment  of  costs.  The  plaintiff,  who  had  formeilr 
been  the  defendant's  attorney,  sued  out  a  writ  of  capias  in  May,  1836.  and  ia 
December,  a  curias  utlagatum  was  issued.  It  was  stated  in  the  defendant's 
affidavit,  that  he  had  resided  in  France  for  three  years,  and  that  the  plaintiff 
was  well  acquainted  with  several  persons  who  could  have  given  informatioa 
respecting  his  residence;  and  that  the  plaintiff  knew  that  one  Murray  pud 
an  annuity  to  the  defendant.  The  plaint^  swore  in  his  affidavit  that  he  had 
not  known  the  defendant's  residence  during  the  last  three  years. 

Crowder  shewed  cause,  and  contended,  that  the  defendant  had  not  esta- 
blished a  case  which  would  induce  the  Court  to  set  aside  the  outlawry,  except 
upon  the  usual  terms. 

Watscn,  cantrh,  submitted  that  the  plaintiff  ought  to  have  made  inqmiiei 
to  ascertain  the  defendant's  residence,  before  he  proceeded  to  ontiawiy.  He 
eited  Pigou  v.  Drumm(md(a),  where  the  court  set  aside  proceedings  in  otft- 
iawry,  without  costs,  on  the  ground  that  the  plaintiff  knew  that  the  defendanljl 
had  an  attorney  in  this  country.  1 

TiNnAL«  C.  J. — In  that  case  we  thought  that  there  had  been  an  abase  ol 
the  process  of  the  court.  This  does  not  appear  to  me  to  be  within  that  daai 
of  cases  in  which  an  outlawry  is  reversed  without  costs. 


(a)  1  Bing.  New  Case%  S54. 
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Park,  J.,  Vauoban,  J.,  and  Coltman,  J.«  concurred.  Com  Pkas, 

HUHTER 

Rule  absolute  on  payment  of  codts,  and  puttmg  m  v, 

bail  in  the  alternative,  to  pay  or  render(A).  Whitfield. 

(^)  See  AdUme  v.  CoUbatch,  2  Salk.  4U5.     Arcbbold'a  Practice,  489. 


FiNLEYsoN  V.  Mackenzie.  May  26^7!. 

T\EBT   by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  for  bui^?ex°* 


date. 


78/.  IZs,  6d,,  drawn  by  one  /.  Gilles,  and  payable  three  months  after  chanse  for  78^ 
^  *^  -^       /  13,.  Id.  the 


defendant 


Plea9 — First,  a  payment  of  5/.  3s.  Sd.  into  Court,  and  that  the  defendant  pleaded  pay. 
was  not  indebted  to  the  plaintiff  to  a  greater  amount  than  5/.  3s.  6i.  in  res-  court  of  5/.  3f. 
pect  of  the  causes  of  action  in  the  declaration  mentioned:   second,  except  as  ^*  ^^^  \^^^  ^^ 
to  5/.  3s.  6d.,  that  the  defendant  received  no  consideration  or  value  for  ac«  debted  to  the 
cepting  the  bill,  and  that  the  plaintiff  retained  the  bill,  in  violation  of  good  jJ*j^"e/^,{^ount 
&ith,  after  obtaining  it  for  the  purpose  of  discount.     The  plaintiff  traversed  in  respect  of 
the  first  plea,  except  as  to  the  payment  into  court,  and  replied  de  tMJurid.  to  the  action^iiTtbe 
second  plea.  declaration 

At  the  trial,  before  Vaughan,  J.,  Giiles,  the  drawer  of  the  bill,  proved  that  The^plalntiff 
the  bill  was  entrusted  with  him  by  the  defendant,  to  get  it  discounted;   and  baTtng  taken 
that  he,  Giiles,  applied  to  the  plaintiff  for  the  purpose  of  raising  the  money;   piea,  held. 
but  that  the  plaintiff,  instead  of  discounting  the  bill,  retained  it  as  a  security  ^'^ijl'l  ^ 
for  a  debt  of  40/.  due  to  him  from  Giiles,  and  advanced  onfy  51,  3s.  6d.     The   been  bad  on 
jury  found  a  verdict  for  the  defendant  on  both  issues.  SSw  aT 

amounting  to 
WOde^  Seijt.,  obtained  a  rule  9usi  for  a  new  trial,  or  to  enter  judgment  for  contravention 
the  plaintiff  non  obstante  veredicto,  on  the  ground  that  the  first  plea  afforded  of  the  ^,^^ 
no  answer  to  the  action,  as  it  amounted  to  nil  debet,  to  all  the  demand  be-  j^g^  bu^  after 
yond  5/.  3*.  6d.  in  contravention  of  the  new  rules  of  pleading.  •  ^^r^J,/"""^ 

the  Court  re- 
Keiiy  shewed  cause.— As  to  the  first  plea.  It  is  true,  that,  by  the  new  [^5*iJ°****' 
rules,  in  actions  of  debt  on  biUs  of  exchange,  the  plea  of  nil  debet  or  nunquam 
indebitatus,  is  not  allowed,  Reg.  Hil.  T.  4  Wm.  4,  3, 4.  But  the  form  of  the 
plea  of  payment  which  is  given  in  the  same  rules,  is  applicable  to  actions  of 
debt  on  bills  of  exchange  as  well  as  to  other  actions.  It  is  directed  that 
"when  money  is  paid  into  court,  such  payment  shall  be  pleaded  in  all  cases, 
and  as  near  as  may  be  in  the  following  form,  mutatis  mutandis."  Reg.  Hil.  T. 
4  Wm.  4,  17.  Here  the  first  plea  is  drawn  exactly  according  to  this  form, 
and  indeed  the  defendant  was  compeUed  to  pursue  it.  If  he  had  not  done  so, 
but  had  proceeded  to  set  out  the  other  facts  specially,  then  it  would  have 
been  objected  that  the  form  was  not  observed.  Therefore  it  must  be  assumed 
that  when  payment  is  pleaded  to  a  bill  of  exchange,  the  general  issue  is  to  be 
allowed,  as  to  the  remainder  of  the  demand;  and  the  defendant  is  in  the  same 
situation  as  he  was  in  before  these  rules,  if  he  paid  money  into  Court  as  to 
part  of  the  demand,  and  pleaded  the  general  issue  as  to  the  remainder.  These 
rules  have  the  force  of  an  act  of  parliament,  and  it  is  directed,  without  except- 
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Com.  Pleat,  ing  bills  of  exchange,  that  in  all  cases,  the  form  of  the  plea  of  payment  shall 

FiNLEYsoK  he  according  to  the  form  given  in  Reg.  17.      The  second  plea  was  merely 

V.  added  ex  majori  cauteld,     [Kelly  was  about  to  support  the  second  plea,  when 

Mackenzie,  he  was  stopped  by  the  Court.  ] 

Wilde,  Seijt.,  in  support  of  the  objection  to  the  first  plea. — ^The  first  plea 
admits  the  drawing  and  accepting  the  bill,  and  also  that  the  plaintifi^  gave  good 
consideration  for  it;  and  yet  it  is  now  contended  that  the  defendant  b  enti- 
tled to  a  verdict,  although  only  5/.  3*.  6rf.  was  paid,  upon  a  bill  for  78/. 
IZs.  6d.  It  is  obvious,  that  the  defendant  ought  to  have  gone  on  to  shew  a 
payment  or  release  of  the  residue  of  the  bill.  If  this  form  of  pleading  were 
allowed,  then,  in  all  actions  on  bills  of  exchange,  the  defendant  may  pay  one 
shilling  into  court,  and  have  the  benefit  of  the  general  issue,  as  before  the  new 
rules  of  pleading.  The  rules  2,  3,  &  4,  of  Hil.  T.  4  Wm.  4,  shew  expressly 
that  a  plea  of  nil  debet  or  nunquam  indebitatus  cannot  be  pleaded  in  actions  on 
bills  of  exchange,  but  it  is  required  that  "the  defendant  shall  deny*  speci- 
fically some  particular  matter  of  fact  alleged  in  the  declaration,  or  plead  spe- 
cially in  confession  and  avoidance." 

TiNDAL,  C.  J. — ^This  case  may  be  decided  upon  the  first  plea.  I  am  ready 
to  admit  that,  upon  special  demurrer,  the  plea  would  be  bad,  as  being  in  direct 
violation  of  the  new  rules  of  pleading,  which  take  away  the  plea  of  the  general 
issue  in  actions  of  debt  and  assumpsit,  on  bills  of  exchange.  But  this  applica- 
tion is  made  after  a  verdict  for  the  defendant  upon  an  issue  which  the  plaintiff 
has  himself  raised.  The  defendant  pleaded,  that  originally  only  5/.  3«.  6d. 
was  due,  and  the  plaintiff  chose  to  go  to  trial  upon  that  allegation.  It  resem- 
bles the  case  of  Rawlins  v.  Danv€rs(a),  where  the  defendant  in  an  action  on  a 
bail-bond  having  pleaded  nil  debet,  and  the  plaintiff  did  not  demur,  but  took 
issue  upon  the  plea ;  Lord  Ellehborough  held,  that  the  defendant  was  let  into 
any  defence  which  he  could  prove.  I  am,  therefore,  of  opinion,  that  it  is  too 
late  to  object  to  this  plea;  and  this  rule  must  be  discharged. 

Park,  J.,  concurred. 

Vaughak,  J. — I  am  of  the  same  opinion.  I  do  not  think  we  can  treat  the 
first  plea  as  a  nullity ;  but,  as  the  plaintiff  has  put  the  allegation  in  issue,  the 
verdict  ought  to  stand. 

Coltman,  J. — It  is  not  easy  to  see  what  the  operation  of  the  17th  rule  is, 
in  a  case  of  this  description,  when  it  is  contrasted  with  the  2nd,  3rd,  and  4th 
rules.  It  appears  to  me  that  the  plea  is  clearly  bad  in  form,  but,  for  the 
reasons  already  given,  I  agree  that  this  rule  must  be  discharged. 


Rule  discharged  (5). 

5  Esp.  N.  P.  C.  38.  158,   and   Rand  v.    Vaughan,   1    Hodges, 

See  BradUy  v.   Milnet,  1    Hodges,        173. 
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Doe  d.  Brame  v.  Maple.  jumi. 

"P  JECTMENT  by  a  mortgagee.     At  the  trial,  before  Coltman,  J.,  at  the  In  ejectment 

last  Suffolk  assizes,  the  following  appeared  to  be  the  facts  of  the  case :—  J^  a  mortgage* 

The  lessor  of  the  plaintiff  proved  that  the  corporation  of  Ipswich  granted  against  the  te* 

a  lease  of  the  premises  sought  to  be  recovered,  to  one  Ellis,  in  1796;  and  that  m*OTiga^r*  the 

the  defendant  came  into  possession  in  1818,  and  subsequently  acknowledged  lessor  of  the 

that  he  was  tenant  to  the  corporation.     A  deed  of  assignment  of  mortgage  a  deed  of  h»-  ^ 

was  then  proved,  bearine:  date  the  Uth  October,  1815,  made  between  one  •'ffpmenf. 

_       ,  \.   ,      J  ,  .         ^  r        '  ,      r\  J  J    ''^"h  recited  .a 

Barthrop,  of  the  first  part;  the  corporation  of  Ipswich,  of  the  second  part;  and   mortgage  of 

one  Pytches,  through  whom  the  lessor  of  the  plaintiff  claimed,  of  the  third  forSoOy'ws'" 

part;  wherein,  after  reciting  that,  by  indenture  of  mortgage,  dated  in  1775,  aa  a  security 

the  corporation  of  Ipswich  had  mortgaged  the  premises  for  900  years  as  a  ^^^  j^  ^^^  ^jj^ 

security  for  1500/.,  and  that,  by  divers  mesne  assignments,  which  were  also  ncwed,  that  in 

recited,  the  mortgage  term  was  vested  in  Barthrop;  it  was  witnessed,  that,  1500/.  paid  to 

in  consideration  of  1500/.  paid  to  Barthrop,  he,  the  said  Barthrop,  by  the  di-  [**«  mortgagee, 

-   ,  .         ,. ,  ,  .  «         .  i.  ,  ,    ne  transferred 

rection  of  the  corporation,  did  bargain,  sell,  assign,  transfer,  and  set  over,  and  the  mortgaged 

in  consideration  of  10*.,  the  said  corporation  did  grant,  bargain,  sell,  and  J*"°"»«»  "jp  'he 

assign,  ratify,  and  confirm,  the  said  mortgaged  premises,  imto  the  said  Pytches;  plaintiff,  and 

to  hold  for  the  then  residue  of  the  said  term  of  900  years,  with  a  proviso  for  ^^^^^J^ 

redemption,  on  repayment  of  the  said  1500/.  and  interest  thereon.  tion  of  10«.,  as. 

This  deed  was  stamped  with  a  35*.  stamp;  but  it  was  objected,  on  behalf  of  fiSl^andTcon- 

the  defendant,  that,  inasmuch  as  the  recitals  were  not  evidence  against  him,  firmed  the 

and  as  he  was  not  estopped  from  denying  that  the  corporation  were  not  seised   that  a  stamp  of 

of  the  premises  in  1775.  the  lessor  of  the  plaintiff  was  compelled  to  rely  upon  |^-  w«««uf- 

the  conveyance  of  the  11th  October,  1815,  as  a  grant  from  the  corporation;  seisin  of  the 

and  that  it  therefore  required  an  ad  valorem  stamp  of  6/.,  as  an  orie^inal  i^ortgagor 

^  r  '  o  havmg  been 

mortgage.  proved. 

Kelly  obtained  a  rule  nisi  to  set  aside  the  verdict,  and  to  enter  a  nonsuit, 
upon  the  above  question  as  to  the  sufiiciency  of  the  stamp;  and  also  upon  the 
other  points,  which  the  Court  did  not  determine. 

Palmer  shewed  cause. — It  was  sufficient  for  the  lessor  of  the  plaintiff  to 
prove  the  deed  of  1815,  and  that  clearly  shewed  a  good  title  in  the  lessor 
of  the  plaintiff.  Doe  d.  Rogers  v.  Brooks  (a).  It  is,  on  the  face  of  it, 
an  assignment  of  the  mortgage,  and  the  words  of  confirmation  by  the  cor- 
poration, do  not  make  it  amount  to  an  original  mortgage.  No  further  sum 
vras  advanced,  and  the  case  comes  precisely  within  the  words  of  the  Stamp 
Act,  which  relate  to  assignments  of  mortgages;  55  Geo.  3,  c.  184,  tit.  Mort- 
gage.  The  recital  of  the  mortgage,  is  primd  facie  evidence  that  there  was  a 
valid  deed  of  that  date  which  was  properly  stamped,  Quin  v.  King{b), 

Kelly  and  O'Malley,  in  support  of  the  rule. — If  the  deed  of  1815  is  treated 
as  a  grant  or  demise  of  the  premises  from  the  corporation  of  Ipswich,  then  it 
j^equires  an  ad  valorem  stamp  as  an  original  mortgage.     If  it  is  not  a  grant, 

(a)  3  Ado.  ft  EUis,  513^  8.  C.  1  Bar.  &  (6)  1  M.  Sl  Wela.  44 ;  S.  C.  1  Gale,  407. 

Wol.  400. 
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Ctrni.  Pleat,    but  a  mere  confirmation  of  title,  then  there  was  no  sufficient  evidence  of  tbe 

Doe  d.        ^^^®  °^  ^^  lessor  of  the  plaintiff,  because  the  recitals  in  the  deed  of  1815  are 

Bra  ME       not  evidence  against  the  defendant;  and  there  is  no  proof  that  the  corporation 

IUaflb.       was  seised  in  1775,  when  the  mortgage  was  executed.     There  is  no  demise 

from  the  corporation  stated  in  the  declaration;    therefore,  the  lessor  of  the 

plaintiff  relied  entirely  upon  his  title  as  assignee  of  the  mortgage.    In  Dot 

d.  Rogers  v.  Brooks {c),  the  seisin  of  the  mortgagor  was  proved. 

TiNDAL,  C.  J. — ^This  case  is  capable  of  a  very  simple  solution.    It  is  an 
action  of  ejectment,  brought  by  the  assignee  of  a  mortgage,  against  the  tenant 
of  the  mortgagor.     The  lessor  of  the  plaintiff  claimed  under  an  assignment  of 
a  term  of  900  years  by  way  of  mortgage,  which  was  originally  granted  by  tbc 
corporation  of  Ipswich,    The  deed  of  assignment,  which  was  dated  in  1815, 
was  in  evidence;  and  the  only  question  is,  whether  it  appears  to  be  property 
stamped.     On  the  part  of  the  defendant  it  is  contended,  that»  if  the  lessor  of 
the  plaintiff  availed  himself  of  this  deed  to  shew  a  grant  of  the  premises  from 
the  corporation,  it  must  then  be  considered  as  an  original  mortgage,  which 
requires  an  ad  valorem  stamp.     On  the  part  of  the  lessor  of  the  plaintiff,  it  is 
said  to  be  a  mere  assignment  of  the  mortgage,  which  requires  only  a  35f. 
stamp.     Upon  looking  at  the  deed,  and  also  at  the  55  Geo.  3,  c.  184, 1  am  of 
opinion,  that  it  is  properly  stamped.     When  such  an  objection  is  taken,  I 
know  of  no  other  way  of  deciding  it,  than  by  looking  at  the  operative  part  of 
the  deed.     Now  the  55  Geo.  3,  c.  184,  title  Mortgage,  charges  an  ad  valorm 
duty,  "  where  the  mortgage  shall  be  made  as  a  security  for  the  payment  of  any 
definite  and  certain  sum  of  money,  advanced  or  lent  at  the  time«  or  previooaly 
due  and  owing,  or  forborne  to  be  psdd,  being  payable."     It  appears^  upon  the 
face  of  this  deed,  that  it  is  not  a  mortgage,  for  there  was  no  sum  of  money 
lent,  nor  was  there  any  thing  previously  due  from  the  corporation,  to  the  as- 
signee of  the  mortgage.    The  original  mortgage  from  the  corporation  is  re- 
cited;  and  then,  in  consideration  of  1500/.  paid  to  Barthrop,  he  transfisTB  the 
security;  and,  in  consideration  of  10«.,  the  corporation  grant,  ratify,  and  con- 
firm the  assignment  for  the  residue  of  the  term  of  900  years.     This,  then,  is 
an  assignment  of  a  mortgage.     The  statute  requires  a  stamp  ci  ILl&s.  upon 
any  transfer  or  assignment  of  any  mortgage,  "  provided  no  further  sum  of 
money  or  stock  be  added  to  the  principal  money  or  stock  already  secured." 
The  present  case  comes  precisely  within  this  definition;  and  that  puts  an  end 
to  the  question.     I  find  nothing  in  the  act  to  shew  that  when  an  additional 
security  is  thrown  in,  a  further  stamp  would  be  required;  but  it  is  unnecessary 
precisdy  to  decide  that  point,  or  to  consider  the  questions  which  have  been 
argued  as  to  the  doctrine  of  estoppel. 

Park,  J.»  and  Vauohan,  J.,  concurred. 

CoLTMAN,  J. — ^This  is  a  very  clear  case.  The  party  who  makes  an  objection 
to  the  stamp  is  bound  to  shew  that  it  is  insufficient;  and  here  tbe  defendant 
cannot  do  that  without  referring  to  the  recitals;  and  Doe  d.  Rogers  v. 
Brooks  (c)  shews,  that,  if  the  recitals  are  used  by  one  party,  they  may  also  be 
used  by  the  other. 

Rule  discharged. 

Ob)  3  Ado.  k  Bllis,  513 ;  S.  C.  1  Har.  k  Woi.  400. 
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Lacet  V.  Walrond,  Administrator  of  Walrond. 


June  64-6. 


ASSUMPSIT  for  work  and  labour  performed  by  the  plaintiff,  as  an  under-  ^'^^  "'*j  T^^"*^ 

taker,  about  the  funeral  of  the  deceased,  at  the  request  of  the  defendant,  onlered  fhe 

as  administrator;  and  for  coaches  and  horses  used  in  the  said  funeral.    Counts  S^*l]lj!^'*"  "°" 

for  money  paid  for  the  use  of  the  defendant  as  administrator,   and  on  an  ac-  perform  a  fune- 

count  stated  with  him  in  that  character.  Iuitrble*to''l"r 

The  defendant  pleaded  payment  into  court  of  59/.,  and  that  the  plaintiff  rank;  and 

had  not  sustained  damages  to  a  greater  amount  in  respect  of  the  cause  of  m^any^montlit 

action  in  the  declaration  mentioned.  before  he 

At  the  trial,  before  Parke,  B.,  at  the  last  Gloucester  assizes,  the  following  minittraiioD 

appeared  to  be  the  facts  of  the  case.     The  action  was  brought  to  recover  72/.,  *°^?*2«. 

the  charges  made  by  the  plaintiff,  an  undertaker,  for  conducting  the  funeral  of  wrote  a  letter  * 

Mrs.  Walrond,  a  lady  of  fortune,  the  mother  of  the  defendant.    Mrs.  Walrond  {^^^^rf^^* 

died  at  Lasborough,  in  Gloucestershire,  on  the  29th  of  October,  1833,  and  Sir  the  funeral,  in 

Bethett  Codrington,  her  brother,  who  lived  near  her  residence,  ordered  the  jjjj^ljdhii ap- 

plaintiff  to  make  preparations  for  burying  the  deceased,  in  the  family  vault  at  piobation  of  all 

Dodingtan,  which  was  situate  about  ten  miles  from  Lashorough,     The  defen-  \^^^    jn  an 

dant,  who  was  the  only  child  of  the  deceased,  was  in  Paris  when  his  mother  ^^^?  ^^^St^ 

died,  but,  upon  receiving  intelligence  of  her  decease,  from  Sir  B,  Codrington,  ton,  charging 

he  came  to  London,  and,  on  the  24th  of  November,  he  wrote  the  following  hlin  aiadminlf- 
1  -r     <■     ^   •  .  trator,  lortne 

letter  to  Lady  Codrtngton: —  expenses  of  the 

"  We  arrived  in  London  on  Tuesday  evening,  and  I  found  your  kind  letter  Jj2?"thai  The 

and  one  from  my  uncle,  enclosing  a  copy  of  my  poor  mother's  will.     I  delayed  action  was 

writing  until  I  could  with  some  certainty  say  when  I  could  leave  London,     I  '°2.°A 'plea^f 

now  hope  to  get  Kw&y  Monday  or  Tuesday  next,  and  I  will  avail  myself  of  your  psjmoit  into 

and  my  uncle's  kind  invitation  to  come  to  Dodington.     The  next  day  I  will  bind  the  defen. 

ask  you  or  Sir  BetheU  to  be  so  good  as  to  accompany  me  to  Lashorough,  to  ?*nt  beyond 
.;.  ,         -  ®         ,,  T,,,.      ,         ^.the  amount 

break  the  seals  and  commence  our  sad  duty.     I  am  much  obliged  to  you  and  paid  into  court; 

to  him  for  all  you  have  done,  which  was  certainly  the  best,  and  all  that  could  ^gp^^^*!^/ 

be  done.     Would  you  or  Sir  BetheU  have  the  kindness  to  do  what  I  am  told  residue  of  tho 

must  be  done,  sooner  or  later,  send  some  one  to  the  house  to  take  a  list  of  miuld' u'if  ^ 

all  property  whatsoever,  in  and  out  of  doors,  which  is  not  sealed  up,  with  a  non-assumpsit 

view  to  its  future  valuation."  pJ^^Sho  it. 

The  letters  to  which  this  appeared  to  be  an  answer  were  not  produced. — 
Sir  BetheU  Codrington  found  a  testamentary  paper,  which  had  been  executed 
by  Mrs.  Walrond,  but  no  executor  was  appointed.  In  a  codicil,  she  expressed 
a  wish  to  be  buried  in  the  nearest  church-yard,  with  as  little  expense  as  pos- 
sible, without  hearse  or  carriage,  but  to  be  carried  by  twelve  respectable 
labourers,  who  should  receive  not  less  than  one  guinea  each. 

It  i^peared,  that  if  the  directions  of  the  deceased  had  been  carried  into 
effect,  the  expense  of  the  funeral  would  not  have  exceeded  the  .53/.  paid  into 
court. 

The  defendant  did  not  take  out  administration  until  July,  1836;  and  the 
effects  were  sworn  to  be  under  4000/. 

It  was  contended,  on  behalf  of  the  defendant,  that  he  was  not  liable  to  be 
sued  in  this  action ;    inasmuch  as  it  was  not  shewn  that  he  had  given  any 
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orders  to  the  plaintiff  to  perform  the  faneral ;   and  that,  at  all  events,  he  was 
not  liable  beyond  the  amount  paid  into  court. 

The  learned  judge  refused  to  nonsuit  the  plaintiff,  and  told  the  jury  that 
the  defendant  would  not  be  liable  as  administrator,  in  the  absence  of  any  ex- 
press order,  for  any  thing  beyond  the  expenses  of  such  a  funeral  as  the  intes- 
tate had  directed  by  her  will ;  and  that  the  question  therefore  was,  whether 
the  defendant  had  by  himself,  or  by  his  agent,  such  agent  being  authorized 
at  the  time,  or  by  subsequent  ratification,  employed  the  plaintiff  to  conduct  the 
funeral  upon  a  larger  scale  of  expense.  The  jury  found  a  verdict  for  the 
plaintiff  for  16/. 


In  Easter  Term,  Maule  obtained  a  rule  nisi,  to  set  aside  the  verdict,  and 
to  enter  a  nonsuit,  in  pursuance  of  leave  reserved,  or  for  a  new  trial,  upon  the 
ground  that  the  credit  had  not  been  originally  given  to  the  defendant,  and 
that,  at  all  events,  he  was  not  liable  to  be  sued  in  his  character  of  adminis- 
trator.  He  contended  that  the  decision  in  Rogers  v.  Price  (a)  could  not  be 
supported. 

TaJfourd,  Seijt.,  and  Lumley,  shewed  cause. — If  a  relative  of  a  party  de- 
ceased, orders  a  funeral  which  is  suitable  to  his  degree,  the  executor  or  admi- 
nistrator is  bound  to  pay  the  undertaker,  without  any  express  promise  to  pay, 
bemg  proved.  Tugvoell  v.  Heyman  (fi),  Rogers  v.  Price  (a).  And  great  incon- 
venience would  result  if  this  doctrine  were  not  supported.  Upon  a  like  prin- 
ciple, where  a  surgeon  attended  a  pauper  who  had  accidentally  fractured  his 
leg,  it  was  held  that  an  action  of  assumpsit  would  lie  against  the  overseer  who 
had  seen  the  pauper,  and  did  not  repudiate  the  surgeon's  attendance.  Lamb 
V.  Bunce(d),  Nor  is  there  any  difference  between  the  liability  of  executors 
and  administrators.  Com.  Dig.  tit.  Administration  (C.  1.)  The  express  di- 
rections given  by  the  deceased  would  make  no  difference,  because  the  funeral, 
in  the  present  case,  was  not  unsuitable  to  her  station  and  quality ;  and  the 
defendant,  by  not  pleading  non-assumpsit,  cannot  now  object  that  the  fimend 
was  not  conducted  according  to  the  directions  of  the  deceased,  for,  by  the  plea 
of  payment,  the  contract  which  is  stated  in  the  declaration  is  admitted.  The 
plea  of  payment  might  have  been  pleaded  to  a  part  of  the  demand,  with  non- 
assumpsit  as  to  the  charges  for  carriages  and  horses.  But,  at  all  events,  the 
direction  of  the  learned  judge  as  to  the  recognition  was  correct,  and  the  jury 
were  at  liberty  to  find  that  the  defendant  ratified  the  orders  which  were  given 
to  the  plaintiff,  for  the  conduct  of  the  funeral.  The  letter  of  the  24th  Novem- 
ber, was  receivable  in  evidence,  although  the  letters  to  which  it  was  an  answer 
were  not  produced ;  and  it  clearly  appeared,  by  the  date  and  other  circam- 
stances,  that  the  defendant  must  have  been  informed  of  the  particulars  relating 
to  the  funeral  of  the  deceased. 

Maule,  and  JK.  V,  Richards,  in  support  of  the  rule. — It  is  quite  evident  that 
credit  was  not  originally  given  by  the  plaintiff  to  the  defendant,  because,  when 
the  funeral  was  performed,  the  defendant  had  not  arrived  in  England,  nor 
had  he  given  any  directions  as  to  the  burial  of  the  deceased.     There  b  a  dif- 


(a)  3Y.  &  J.  28. 
(&)  3  Camp.  29». 


(r/)  4  M.  &  Sel.  276. 
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ference  between  the  situation  of  an  executor,  and  that  of  an  administrator. 
An  executor  derives  his  authority  from  the  will  of  the  deceased ;  but  an  admi- 
nistrator derives  bis  authority  from  the  letters  of  administration,  which  are 
granted  by  the  Ecclesiastical  Court.  Thus  it  has  been  held,  that  the  Statute 
of  Limitations  does  not  begin  to  operate,  until  from  the  time  that  letters  of 
administration  are  granted.  Murray  y.  East  India  Company  (e).  It  cannot 
be  maintained,  as  a  general  proposition,  that  an  administrator  is  liable  to  pay 
for  the  burial  of  the  intestate,  where  no  express  orders  are  given.  As  to  the 
payment  of  money  into  court,  it  merely  admits  the  damage  and  contract,  pro 
tanto;  but  the  plaintiff  is  bound  to  prove  that  a  larger  sum  is  due.  In  the 
present  case,  the  admission  is,  that  the  plaintiff  is  entitled  to  receive  53/.,  on 
some  of  the  causes  of  action  mentioned  in  the  declaration ;  but  he  does  not 
admit  his  liability  to  pay  the  charges  for  the  burial  at  Dodington,  contrary  to 
the  express  directions  of  the  deceased.  Nor  is  the  plaintiff  entitled  to  recover 
on  the  ground,  that  the  defendant  ratified  the  orders  given  to  the  plaintiff, 
because  there  was  no  ratification  by  him  after  he  became  administrator ;  and  if 
the  evidence  shewed  that  the  defendant  was  liable  at  all,  it  proved  a  liability 
in  his  personal  capacity.  Nor  did  the  letter  which  was  produced,  satisfactorily 
shew  that  the  defendant  had  been  informed  of  the  circumstances  relating  to 
the  burial.  The  letters  which  are  mentioned  as  having  been  received  by  the 
defendant,  were  not  produced  at  the  trial,  because  the  defendant  could  not 
know  that  a  letter  written  by  him  to  a  third  party,  would  be  given  in  evidence. 
Therefore,  on  the  ground  of  surprise,  there  ought  to  be  a  new  trial. 

TiNDAL,  C.  J. — If  this  case  has  been  properly  left  to  the  jury,  no  rule  can 
be  granted  on  the  ground  of  surprise,  as  the  verdict  recovered  is  under  20/. 
It  appears  to  me,  that  there  was  evidence  to  go  to  the  jury.  This  is  an  action 
for  work  and  labour,  by  the  plaintiff,  as  an  undertaker;  and  for  hearses  and 
carriages  provided  for  a  funeral;  and  the  defendant  is  charged  as  administra- 
tor of  the  deceased.  The  defendant,  after  paying  53/.  into  court,  pleads,  "  that 
the  plaintiff  has  not  sustained  damages  to  a  greater  amount  than  the  said  sum 
of  53/.  in  respect  of  the  cause  of  action  in  the  declaration  mentioned,  and  this 
he  is  ready  to  verify,  wherefore  he  prays  judgment,  if  the  plaintiff  ought  further 
to  maintain  his  action."  I  am  unable  to  perceive  any  difference  between  the 
effect  of  this  plea,  and  that  of  a  payment  of  money  into  court,  by  a  rule,  ac- 
cording to  the  old  practice,  and  a  plea  of  non-assumpsit  to  the  residue.  There- 
fore, the  defendant  is  not  bound  by  the  admission,  beyond  the  63/.  paid  into 
court,  and  he  may  dispute  any  other  portion  of  the  plaintiff's  demand  just  as 
freely  as  if  no  money  had  been  paid.  The  defendant  is  sued  as  administrator, 
and  by  the  course  of  the  pleadings  it  is  admitted,  that  he  was  administrator ; 
and  the  question  is,  whether,  beyond  the  53/.,  the  defendant  is  liable  to  the 
plaintiff  in  that  character  ?  It  appears  to  me,  that  he  is  liable,  and  that  the 
letter  of  the  24th  of  November,  which  was  in  evidence,  amounts  to  a  ratifica- 
tion of  the  order  which  was  given  for  the  burial  of  the  deceased.  Two  objec- 
tions have  been  raised  by  the  defendant's  counsel :  first,  that  it  does  not 
appear  that,  at  the  time  the  defendant  wrote  the  letter,  he  was  aware  that  the 
funeral  had  been  performed ;  and,  secondly,  that  as  no  letters  of  administra- 

(e)  5  B.  &  Aid.  204. 
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tion  had  been  taken  out  at  that  time,  there  could  be  no  ratification  of  the 
order,  by  the  defendant,  in  his  character  of  administrator.  Now,  what  was 
the  fair  inference  to  be  drawn,  as  to  the  defendant's  having  notice  of  the  way 
in  which  the  funeral  had  been  performed  ?  The  letter  was  written  more  than 
three  weeks  after  the  death  of  the  deceased,  and  the  defendant  could  then  have 
had  no  reason  to  doubt  but  that  the  funeral  had  taken  place.  It  is  almost 
impossible  to  read  it,  without  supposing,  that  the  letters,  to  which  it  refers, 
must  have  given  an  account  of  the  funeral;  and  the  very  circumstance  and 
tone  of  the  letter  shews  that  it  was  written  by  a  person  who  was  likely  to 
assume  the  character  of  administrator ;  otherwise  why  should  he  speak  of 
breaking  the  seals,  and  making  an  inventory  of  the  property  ?  But  it  is  said,  tiiat, 
as  the  administration  was  not  taken  out  until  three  years  afterwards,  the  letter 
cannot  have  the  effect  of  making  the  defendant  liable.  It  is  laid  down,  in 
2  Rolle's  Abr.  554,  tit.  Trespass  per  Relation,  that  an  administrator  shall 
have  an  action  of  trespass  for  a  trespass  done  to  the  goods  of  the  intestate, 
after  his  death,  and  before  administration  granted  to  him.  And  in  WkUekaU 
V.  Squire  (f),  it  was  determined,  that  if  a  person  consents  to  the  disposition  of 
an  intestate's  goods,  and  afterwards  takes  out  administration,  he  cannot 
maintain  trover  for  them,  because  he  is  bound  by  his  former  consent.  So  in 
the  present  case,  why  should  not  the  defendant  be  held  bound  for  that  whidi 
he  did  before  he  became  administrator(j^)  ?  If,  therefore,  thb  letter  does  amount 
to  a  ratification,  and  I  think  it  does,  and,  as  the  defendant  has  admitted  his 
liability  as  administrator,  to  the  amount  of  63/.,  it  appears  to  me  the  verdict 
may  stand.  It  is  unnecessary  to  say  any  thing  on  the  case  of  Rogers  v.  Price  (k), 
inasmuch  as  it  does  not  govern  the  present  decision. 


Park,  J. — ^We  need  not  give  an  opinion  upon  the  case  of  Rogers  ▼.  Price, 
although  I  must  say  it  seems  to  me  to  be  founded  on  good  sense.  The  defen- 
dant, being  sued  as  administrator,  cannot,  after  having  paid  money  into  court, 
say  that  he  is  only  liable  in  another  character.  It  cannot  be  believed,  but  that 
the  writer  of  the  letter  of  the  24th  of  November  had  been  informed  of  the  par« 
ticulars  of  his  mother's  funeral;  and  if  he  had  not  intended,  at  that  time,  to  be- 
come the  representative  of  the  deceased,  he  would  not  have  spoken  of  breaking 
the  seals;  or  have  requested  that  an  inventory  of  the  effects  should  be  made. 
It  has  been  contended,  that  there  is  a  distinction  between  the  situation  of  an 
executor  and  an  administrator,  and  I  agree  to  that.  But  the  case  of  White-- 
haUy.  Squire  (/)  is  an  authority  to  shew,  that  an  administrator  may  be  bound 
by  relation,  and  there  are  other  cases  to  the  same  effect,  collected  by  Mr. 
Williams,  in  his  excellent  Treatise  on  the  Law  of  Elxecutors.  I  am  perfectly 
satisfied  with  the  verdict  and  agree  that  this  rule  must  be  discharged. 

Vauohan,  J. — I  am  of  the  same  opinion.  This  is  an  application  to  the  dis- 
cretion of  the  Court,  and  the  law  and  justice  of  the  case  go  hand  in  hand. 
The  first  question  is,  as  to  the  payment  of  the  money  into  court.     I  do  not 


m  1  Salk.2e5.    3  Mod.  276. 

(g)  If  an  executor  de  ton  tort  takes  admi- 
nistration, all  acta  done  by  him  before,  are 
^ood  by  relation.  Com.  Dig.  tit.  Admi- 
nistrator, (C.  3.)  citing  Kenrick  r,  Burget, 


Moore*s  Rep.  126.    See  also  Cora.  Dig, 
tit.  Administration,  (B.  10.)  and  JUitckeii 
▼.  Moorman  J  1  Y.  ft  Jer.  21. 
(A)  3  Y.  &  Jer.  28. 
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subscribe  to  the  argament  by  which  it  has  been  attempted  to  draw  a  distinc- 
tion between  the  old  and  new  practice  on  this  subject;  and  it  seems  to  me  that 
the  defendant  is  entitled  to  dispute  his  liabDity  beyond  the  53/.  We  need  not 
touch  the  case  of  Rogers  v.  Price  {k),  but  the  question  is,  whether  the  jury 
have  drawn  a  right  conclusion  from  the  facts;  and  I  am  dearly  of  opinion  that 
they  have  done  so. 

CoLTM AN,  J. — ^It  has  been  contended  that  this  action  is  altogether  miscon- 
ceived, and  that  the  defendant  ought  not  to  have  been  sued  in  his  character  of 
administrator.  If  that  were  a  good  objection,  the  defendant  ought  to  have 
pleaded  non-assumpsit  to  the  whole  demand.  But  the  question  now  arises,  on 
the  record  as  it  stands,  and  it  appears  to  me  that  the  defendant  has  clearly 
admitted  his  liability  as  administrator  to  some  extent.  The  form  of  the  plea 
of  payment  into  court  has  been  adverted  to,  and  I  was  at  first  inclined  to  think 
that  it  was  only  an  admission  as  to  one  count  in  the  declaration:  but  the  rule 
in  pleading  is,  that  every  thing  which  is  not  denied  is  admitted.  Here 
there  are  three  counts  in  the  declaration,  and  the  defendant  admits  some- 
thing to  be  due,  and  that  the  defendant  is  liable  as  administrator.  In 
Meager  v.  Smith  (I)  it  is  said,  "With  regard  to  tlie  payment  of  money  into 
court,  there  is  no  doubt  but  that  if  such  a  payment  is  made  on  a  count  alleging 
a  special  contract,  it  operates  as  an  admission  of  that  contract;  if  on  a  general 
indebitatus  count  for  work  and  labour,  or  the  like,  on  which  the  plaintiff  might 
necover  for  one  or  more  distinct  contracts,  it  operates  as  an  admission  of  a  lia- 
bility to  that  amount,  on  some  one  or  more  of  such  contracts. "  It  comes,  then, 
to  this  question,  whether  there  was  a  ratification  by  the  defendant  of  that 
which  had  been  done;  and  it  appears  to  me  that  the  jury  were  warranted  in 
finding  a  verdict  for  the  plaintiff. 

Rule  discharged. 

(*)  3  Y.  &  Jer.  28.  (/)  4  B.  &  Adol.  680. 


Jackson  v.  Jacob. 


June  7. 


A  SSUMPSIT. — ^The  declaration  stated  that  the   defendant  agreed  to  sell  in  an  nctioD 

fifty  Great  Western  RaUway  shares,  to  the  plaintiff,  at  37/.  10».  per  share.  J*^  "of'Slllw 

and  to  deliver  them,  on  a  certain  day.     The  plaintiff  alleged  that  he  was  »old  bv  defen- 

ready  and  willing  to  accept  the  shares,  and  that  he  tendered  the  price  of  them  the  defendant 

to  the  defendant.     Plea,  that  the  defendant  was  not  ready  and  willing  to  pleaded  that 

accept  the  shares,  and  that  he  did  not  tender  the  price,  modo  et  formd;   and  the  price  had 

issue  thereon.  been  made. 

At  the  trial,  before  Patteson,  J.,  at  the  last  Liverpool  assizes,  the  plaintiff  jSned^thmoii. 

called  Bailey,  his  broker,  as  a  witness,  who  proved  that  a  contract  had  been  Ij  *'*II"J^' 

made  by  him,  on  the  Ist  of  December,  1 836.  with  Atkinson  and  Townley,  the  dam  waa  in.  * 

defendant's  brokers,  for  the  purchase  of  the  shares,  on  the  defendant's  account.   ^o""«d  thf*  » 
— «,  ,.,,.,.,  T>     ,  iir,  tender  of  the 

The  shares  not  bemg  delivered  m  due  course,  Bailey  wrote  to  the  defendant  price  had  been 

on  the  10th  of  January,  informing  him  that  he  had  purchased  the  shares  for  the  JJ.*^^*?  5ind 

the  defendant,  in  replf ,  without  objecting  tiiat  the  broker  wan  not  h'n  ai^nt,  said  he  would 
ctMleaTOur  to  make  an  arrangement  for  the  delivery  of  the  ihares.    Held^  that  this  wu  suffi- 
evidence  to  prove  the  tender. 
3.  Whetbct  a  tender  to  a  broker  is  good,  guvre. 
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plaintiff,  and  requiring  him  to  deliver  them,  in  pursuance  of  the  contract, 
immediately.  Two  days  afterwards,  Bailey  received  the  following  letter  from 
the  defendant. : — 

"  I  should  have  replied  to  your  letter  per  return,  hut  was  unavoidably  de- 
tained at  Manchester,  and  since  my  arrival  here  have  been  engaged  with  my 
solicitors  respecting  a  quantity  of  Westerns,  bought  by  me  from  a  party  in 
Bristol,  at  a  low  price.  With  regard  to  the  fifty  shares  sold  to  you  on  my 
account,  by  Messrs.  Atkinson  and  Townley,  the  reason  they  have  not  been 
delivered,  has  arisen  from  the  defalcation  of  the  party  above  alluded  to.  I  do 
assure  you,  I  am  most  anxious  to  fulfil  all  my  engagements,  and  will  do  my 
best  to  satisfy  every  one;  all  I  require  is  a  little  time  to  arrange  matters,  and 
I  think  it  is  not  asking  too  much  in  requesting,  under  the  circumstances,  that 
such  may  be  granted.  At  all  events  the  market  for  Westerns  is  evidently  fall- 
ing; and  if  you  are  compelled  to  buy  them  in,  I  request  you  will  wait  a  short 
time,  as  I  think  you  will  get  them  at  lower  prices  than  the  present,  and  any 
deficiency  that  may  arise  I  shall  endeavour  to  arrange  if  time  be  given.  '* 

On  the  12th  January,  Batley  made  a  tender  of  the  amount  of  the  shares,  to 
Atkinson  and  Townley,  but  they  referred  him  to  the  defendant,  and  stated  that 
there  had  been  disputes  between  them,  and  they  had  nothing  further  to  do  in 
the  transaction.  On  the  same  'day,  the  following  letters  passed  between 
Lowndes  and  Robinson,  the  plaintiff's  attornies,  and  the  defend^t: — 

"  Jan,  12. 

'*  Dear  Sir, — Since  you  left,  this  morning,  W.  J,  Jackson,  a  client  of  ours, 
has  called  upon  us  relative  to  a  contract  he  made,  through  his  broker,  Mr.  /. 
Batley,  for  the  purchase  from  you  of  fifty  shares  in  the  Great  Western  Railway 
at  37/.  lOs.  Mr.  Jackson,  this  day,  made  a  tender  of  the  price  to  Mr.  Tbm- 
ley,  who  referred  him  to  you,  and  Mr.  Jackson  has  requested  us  to  inquire 
what  arrangements  you  are  prepared  to  make  as  to  these  shares.  If,  as  we 
presume,  you  are  not  ready  to  deliver  the  shares,  Mr.  Jackson,  although  he 
has  sold  them,  will  agree  to  cancel  his  contract  on  reasonable  terms,  and 
you  had  therefore  better  come  across,  or  authorize  Messrs.  Atkinson  and  Ton- 
ley,  to  arrange  matters  with  him.  Requesting  to  hear  from  you,  by  return 
of  post,  we  are,  &c.  Lowndes  and  Robinson:* 


From  the  defendant  to  Messrs.  Lowndes  and  Robinson, — 

"  Manchester  Jan.  13. 

"  Gentleman, — In  reply  to  your  letter  of  yesterday,  I  beg  to  say,  I  wrote  to 
Mr.  Batley  on  the  subject  previous  to  my  leaving  Liverpool,  It  is  my  inten- 
tion to  be  over  on  Monday  next,  when  I  shall  endeavour  to  arrange  with  you 
respecting  the  shares." 

A  verdict  was  found  for  the  plaintiff  for  420/. 

R.  Alexander,  in  Easter  Term,  obtained  a  rule  nisi,  to  set  aside  the  verdict. 
and  to  enter  a  nonsuit,  on  the  ground  that  a  tender  made  to  a  broker  was  in- 
suflficient;  and  that  if  the  plaintiff  relied  upon  a  waiver  of  the  tender,  it  ought 
to  have  been  pleaded  as  a  waiver. 

Cresswell  and  Crompton  shewed  cause. — It  would  have  been  quite  sufficient 
if  the  plaintiff  had  averred  in  the  declaration,  that  he  was  ready  and  willins:  to 


Jacob* 
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accept  the  shares,  and  that  part  of  the  plea,  which  denied  that  a  tender  had  heen  Com.  PUom. 
made,  was  saperflnous  and  immateriid.  Rawsonv.  John8<m(a),  Pardagey,  j^^T^^ 
Cok(b).  Waterhouse  v.  Skinner  (c).  Therefore  no  proof  of  a  tender  was  ne-  ^  t>. 
cessary  to  support  the  issue;  and,  if  proof  of  it  were  necessary,  then  a  tender 
made  to  the  defendant's  brokers  would  be  g^d.  At  all  events,  the  jury  might 
well  infer  that  the  defendant  was  informed  that  a  tender  of  the  money  had 
been  made  to  his  brokers,  as  his  agents,  and  that  the  letter  of  the  13th  of 
January  amounted  to  a  recognition  of  their  authority  to  receive  a  tender. 
That  being  so,  the  plaintiff  is  entitled  to  retain  the  verdict. 

WUde,  Seijt.,  R,  Alexander,  and  Wightman,  in  support  of  the  rule. — ^The 
plaintiff  was  bound  to  prove  a  tender,  inasmuch  as  he  had  alleged  in  the  de- 
claration that  a  tender  was  made.  A  tender  made  to  a  broker  is  not  legal, 
inasmuch  as  a  broker  is  functus  officii,  the  moment  the  sale  is  made.  Black' 
bum  V.  Scholes{d),  When  the  tender  was  made,  the  brokers  referred  Batleg 
to  the  defendant,  saying,  that  they  had  nothing  to  do  with  the  matter;  and 
there  are  many  authorities  which  shew  that  a  tender  made  to  a  person  who 
disclaims  an  authority  to  receive  it,  is  insufficient.  Bingham  v.  Allpart(e). 
WUmot  V.  Smith  (/). 

TiNnAL,  C.  J. — ^This  question  arises,  alter  a  verdict  found  for  the  plaintiff, 
upon  an  issue  raised  on  a  plea,  which  alleges  that  the  plaintiff  was  not  ready 
to  accept  certain  shares,  and  that  he  had  not  tendered  the  price  of  them  to  the 
defendant.    It  is  quite  unnecessary  to  decide  whether  a  tender  of  the  price  made 
to  a  broker,  who  has  sold  shares  for  his  principal,  is  sufficient.     I  determine 
this  case  upon  the  ground,  that  the  correspondence  shews  that  a  good  tender 
was  made.     It  is  quite  clear  that  the  defendant  had  no  shares  to  deliver,  and, 
therefore,  the  offer  of  the  money  was  a  mere  matter  of  form.     I  do  not  urge 
tliis  as  amounting  to  a  dispensation  of  a  tender,  but  when  we  find  a  correspon- 
dence which  leaves  the  matter  somewhat  equivocal,  we  do  no  violence  to  it  by 
holding  that  it  appears  that  the  tender  was  admitted  to  have  been  made.    The 
letter  of  the  1 2th  of  January  states,  that  a  tender  of  the  money  had  been  made 
to  the  defendant's  brokers,  and  the  defendant,  with  a  knowledge  of  this  fact, 
says,  in  his  reply,  that  he  intends  to  come  to  Liverpool,  to  endeavour  to  make 
an  arrangement  respecting  the  shares.     This,  therefore,  is  an  admission,  first, 
that  the  contract  was  made;  and,  secondly,  it  is  a  ratification  of  the  tender. 
So,  by  analogy,  when  the  drawer  of  a  bill  promises  payment  to  a  holder,  he 
thereby  admits  that  the  necessary  steps  have  been  taken  to  render  him  liable. 
The  rule  must  be  discharged. 

Park,  J. —  I  am  of  the  same  opinion.  It  is  not  necessary  to  decide  whether 
a  tender  made  to  a  broker  is  good.  I  rely  upon  the  particular  circumstances  of  the 
case,  and  it  is  impossible  for  any  one,  with  common  sense,  to  read  the  defen- 
dant's letters,  without  seeing  that  he  knew  that  the  tender  had  been  made  to 
Toumley,  and  that  Toumley  had  refused  to  receive  the  money.  Yet,  on  the 
very  next  day,  the  defendant,  without  repudiating  the  supposition  that  Towfdey 
IS  his  agent,  informs  the  plaintiff's  attornies,  that  he  will  endeavour  to  make 

(a)  ]  East,  203.  (d)  3  Campb.  343. 

(b)  1  Wm.  Saund.  319  b.  («)  1  Nev.  k  M.  398. 

(c)  2  Bos.  Bl  p.  447.  (/)  3  Car.  &  P.  464. 
VOL.  III.  R 
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Com.  Pletu. 


some  arrangement  respecting  the  shares.     In  fiict,   the  defendant  altogether 
acquiesces,  and  admits  that  the  tender  was  a  good  one. 

Vaughan,  J. — ^The  jury  were  asked,  whether  there  was  not  evidenoe  of  a 
good  tender,  and,  upon  looking  at  the  letter,  it  is  impossible  not  to  see  that 
there  was  a  recognition,  by  the  defendant,  of  Toumley's  authority  to  receive  a 
tender.  If  it  were  otherwise,  the  defendant  would  have  disclaimed  the  agency 
of  Toumley,  but,  instead  of  doing  so,  he  promised  to  make  some  arrangement. 


CoLTMAN,  J. — I  am  of  the  same  opinion.  The  question  is,  what  the  under- 
standing between  these  parties  was  ?  and  whether  the  plaintiff  was  not  enti- 
tled to  act  upon  the  belief  that  the  broker  had  authority  to  receive  the  tender? 
The  defendant,  by  his  letter,  admitted  that  the  agent  had  such  an  aathority, 
because  he  promised  to  make  some  arrangement  with  the  plaintiff;  and  he 
cannot  now  turn  round  and  defeat  the  justice  of  the  case,  by  saying,  that  the 
agent  had  no  such  authority. 

Rule  discharged. 


June  9. 


In  the  Matter  of  Rider  and  another. 


mi**^on  ^'^^^  A  ^^^^  "*"  ^^^  ^^^  obtained  to  set  aside  an  award,  upon  the  ground  that 
that  certain  dis.  the  arbitrator  had  not  determined  the  matters  referred  to  him.    It  ap- 

to  bSildlifg  a*^  peared,  by  the  affidavit  of  Mr.  Fisher,  that  Messrs.  Riders,  builders,  had  en- 
house,  had  tered  into  a  contract  with  him,  to  build  a  house  and  offices  at  Bentworth,  and 
he^Jmed  to  ^^^^  disputes  having  arisen  between  them  respecting  the  sufficiency  of  the  ma- 
arbitration,  and  terials,  and  the  goodness  of  the  workmanship,  it  was  agreed  to  refer  the  mat- 
that  the  arbi-  ^  ^  ,  .^  ^. 
iraton  should  ter  to  arbitration, 
determine  all 
claims  relating 
to  alleged  de* 
fectfl  and  im- 
perfections in 
the  materials 
and  workman- 
ship, and  like 


The  bond  of  arbitration  recited,  that  Messrs.  Rider  had  entered  into  the 

contract  to  build  the  house,  and  that  disputes  had  arisen  respecting  alleged 

defects  and  imperfections,  and  that  the  said  Riders  had  made  claims  for  extra 

works,  and  deductions  in  regard  to  omissions,  but  of  which  no  detailed  accomits 

had  been  furnished  to  Fisher;  and  that  it  had  been  agreed  between  the  parties, 

wise  relating  to  that,  for  the  purpose  of  settling,  jud^nir,  and  determining,  of  all  such  alleged 

the  accuracy  of    ,.  V  ,  •        Ir    ^  j     C  I^r  ^u-  *,    i.    j       * 

the  claims  for    defects  and  imperfections,  and  what,  if  any  thing,  was  necessary  to  be  done  to 

ded*  7^^^  f "^  P^*  ^^®  ^^^  house  and  outbuildings  in  a  perfect  condition,  in  conformity  with 
omissions;  and  the  original  drawings  and  specification,  and  according  to  the  intent  and  mean« 
what^balance  ^^  ®^  *^®  ^^  contract,  and  for  ending  all  differences  and  disputes,  that  it 
if  any,  was  due  should  be  referred  to  certain  arbitrators,  to  whose  arbitrament  an4  final  deter- 
in  respect  of''  mination  the  parties  had  severally  and  respectively  agreed  to  submit  all  such 
such  extras  and  claims,  differences,  and  disputes  between  them,  and  the  accuracy  of  such  daims 
cosu  to  abide  ^^^  deductions,  and  that  their  award  should  be  final  and  conclusive  both  at 
****td*°*Th^*'*  law  and  in  equity.  It  was  also  agreed  that  the  costs  incident  to  the  refer- 
arbitrator  ence  should  abide  the  result  of  the  award. 

29S!**8houW*be       "^^  arbitrators,  by  their  award,  directed  that  Fisher  should  "  forthwith  well 

Eaid  to  the      and  truly  pay  unto  the  said  Riders  the  full  sum  of  296/. ;  and  that  the  same  should 
uilder  In  full 
compensation  and  satisfaction  for  all  the  matters  in  difference.     Held^  that  the  award  was 
bad,  as  the  two  first  subjecu  of  dispute  were  not  determined. 
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be  receiTed  by  them  in  full  satisfiEu^on  and  compensation  of  and  for  all  the     Com»  Pleats 
matters  in  difference  between  them,  and  so  referred  to  them  the  said  arbi-   j^  JhTUatter 
trators."  of  Rideb. 

Toddy,  Seijt.,  and  C.  Saunders,  shewed  cause. — ^The  finding  of  the  arbitra- 
tors does  in  effect  determine  all  the  matters  in  difference  between  the  parties ; 
and  ifFbker  is  entitled  to  deductions  on  account  of  any  imperfections,  it  must 
he  taken  that  the  balance  was  struck  after  allowing  for  such  imperfections. 
Cargey  y.  Aitcheson(a),  Dicas  y.  Jay  (Jb),  [Tmdal,  C.  J. — ^The  omission  to 
mention  defects,  if  any  existed,  would  affect  the  question  of  costs,  and  pro- 
bably the  greatest  expense  was  incurred  in  investigating  that  portion  of  the 
case.]  If  the  parties  had  wished  for  a  specific  decision,  with  a  view  to  costs, 
an  application  ought  to  have  been  made  to  the  arbitrators.  Dibben  v.  The 
Marqvia  of  Anglesey  (c). 

WUde,  Seijt.,  cwtrcL, — ^The  submission  gave  no  power  to  the  arbitrators  to 
set  off  damages  sustained  by  defects,  in  liquidation  of  the  general  balance.  As 
the  award  now  stands  the  question  of  costs  remains  undetermined. 

Tin  DAL,  C.  J. — I  am  of  opinion  that  the  submission,  which  prescribes  what 
the  arbitrators  are  to  do,  has  not  been  observed.  They  are  required,  first,  to 
determine  all  disputes  "  relative  to  alleged  defects  and  imperfections,"  that  is 
one  snbstantive  matter;  secondly,  "concerning  disputes  relating  to  the  accu- 
racy of  claims  for  extra  work,  and  deductions  for  omissions;"  and,  thirdly, 
"  to  ascertain  what  balance  might  be  due  in  respect  of  such  extras  and  omis- 
sions." But  the  balance  which  has  been  found  by  the  arbitrators,  seems  to 
be  confined  to  the  third  head  of  inquiry,  and  the  two  first  are  neglected  alto- 
gether, so  that  it  is  uncertain  whether  or  not  they  have  found  a  general 
balance.     The  rule  must,  therefore,  be  made  absolute. 

Park,  J.,  Vaughan,  J.,  and  Coltman,  J.,  concurred. 

Rule  absolute. 

(a)  3  Dow.  &  R.  433.  (6)  10  Ring.  570.  (c)  5  BiDg.  281. 


Brogkefpe  v.  Hawke. 


Jtme  12. 


A    RULiB  fitn  had  been  obtained,  calling  upon  the  defendant  to  shew  cause  A  judge  has 
why  the  taxation  of  costs  in  this  cause  should  not  be  reviewed.     The  SJJ  BLulc^o" 
action  was  brought  to  recover  119/.,  alleged  to  be  due  on  a  building  contract,  Hilarv  Vmea- 
and  the  defendant  pleaded,  first,  non-assumpsit;    secondly,  payment ;   and,  c^"iV»  that  ^ 
thirdly,  a  set-off.  »  cause  was 

After  the  cause  was  set  down  for  trial,  it  was  referred  to  arbitration,  on  the  ^ieS^before 
^commendation  of  the  learned  judge,  and  a  nominal  verdict  was  taken  for  ^"»  *"^  °®* 
300/.,  the  damages  stated  in  the  declaration.     The  arbitrator,  after  examining  judge  of  an  in- 
ipwards  of  twenty  witnesses,  directed  by  his  award,  that  a  verdict  should  be  ^hore^e'ac- 
mtered  for  tHe,  defendant  on  the  second  issue,  and  for  the  plaintiff  on  the  first  tion  is  referred, 
md  third  issues,  with  8/.  5«.  M.  damages;  and  that  each  party  should  pay  J}bit»5wu'*^ 
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Com,  Pleat,  his  own  costs.  An  application  was  made  to  Tvitddl,  C.  J.,  in  pumianoe  of  the 
Brogreffe  R'lle  of  £f»/flry  Vacation,  1834,  to  certify,  on  the  postea,  that  the  cause  was 
proper  to  be  tried  before  him,  and  not  before  a  judge  of  an  inferior  court, 
bat  no  certificate  having  been  given,  the  costs  were  taxed  on  the  reduced 
scale. 


Hawke. 


Ellii  shewed  cause,  and  contended  that  the  Rule  of  Court  did  not  enable 
the  judge  to  certify,  unless  the  cause  had  been  actually  tried  before  him;  and 
that,  if  the  parties  had  intended  to  reserve  a  power  of  granting  a  certificate, 
it  was  necessary  to  provide  for  it  specially  in  the  order  of  reference,  as  in  cases 
where  arbitrators  are  authorized  to  cotify  that  the  costs  of  a  special  juiy 
ought  to  be  allowed  (a). 

WUde,  Serjt.,  cantrd,  insisted  that  the  case  was  a  proper  one  for  the  ded- 
sion  of  the  superior  court,  and  that  the  intention  of  the  rule  was*  that  dw 
judge  should  have  a  power  to  certify,  when  a  verdict  was  taken  subject  to  an 
award;  and  that  the  point  had  been  so  determined  in  Nokes  v.  Fraser(b).  He 
cited  Ivey  v.  Young  (c),  to  shew  that  the  certificate  may  given  at  any  time. 

TiMDAL,  C.  J. — Nokes  v.  FVaser  (6)  is  certainly  in  point;  and  as  it  seems 
to  me  that  I  had  the  power  to  certify,  I  shall  do  so.  The  rule  must  be  made 
absolute. 


Pabk,  J.,  Vaughan,  J.,  and  Goltman,  J.,  concurred. 


(a)  See  The  King  ▼.  Moate,3B.  k  Adol. 
587. 


Rule  absolate. 

C.  339. 
5  Dow.  P.  C.  450. 


(6)  3  Dow.  P.  C.  339. 


June  8  j;  9. 


Bird  r.  Gammon. 


1.  WhCTC  B* 
had  iMued  ex- 
ecution against 
the  goods  of  A. 
his  debtor,  G. 
came  forward 


A  SSUMPSrr  for  work  and  labour,  money  had  and  received,  and  on  an  ac- 
count stated.  Pleas — ^non  assumpsit;  and  as  to  a  part  of  the  demand,  the 
Statute  of  Limitations;  and  as  to  another  part,  payment  into  court.  At  the  trial, 
before  Parke,  B.,  at  the  last  Worcester  assizes,  the  following  speared  to  be 

JSySfSdril  the  facts  of  the  case:— 

the  other  credi-  The  plaintiff  sued  the  defendant  to  recover  certain  sums  of  money  amount- 
ing to  1000/.  and  upwards,  the  balance  of  an  account.  As  to  340/.  6s,  lOd. 
part  of  the  demand,  the  following  evidence  was  given.  In  1829,  the  plaintiC 
who  was  an  attorney,  obtained  a  warrant  of  attorney,  from  one  Lloyd  a  Carmer, 
for  the  sum  of  340/.  6^.  10c/. ;  and,  Lloyd  being  in  embarrassed  circuaistanoes, 
the  plaintiff  signed  judgment  on  the  warrant  of  attorney,  and  Lhy^a  goods 


tors  of  A.,  up- 
on having  an 
assignment  of 
his  effects; 
and,  in  pursu- 
ance of  this 
agreement,  A. 
gaive  a  bill  of 


sale  of  his 

effecUioC,  and  B.  withdrew  his  execution.  Held^  that  this  raised  a  new  contract  between 
B.  «nd  C,  and  that  the  former  might  sue  the  latter,  for  the  amount  of  the  debt  originally 
due  from  A. 

2.  Where  a  debtor  wrote  a  letter  to  a  creditor  respecting  a  debt  for  which  he  was  liable, 
stating,  that  he  was  Tery  wretched  indeed  on  account  ot  his  account  not  being  paid,  and 
that  he  heard  that  there  was  a  pronpect  of  an  abundant  harrest,  which  must  very  considerably 
reduce  the  account,  and  that  if  it  did  not,  the  concern  must  be  brolcen  up  to  meet  it  at  lasu 
Held^  thhi  this  was  a  sufficient  acltnowledgment  to  take  the  case  out  of  the  SututeofLimi- 
utions,(9  Geo.  4,  c.  14;)  also  that  the  coostroetion  of  the  letter  was  properly  left  to  the  jury, 
and  that  paiol  erideoce  wai  «diniasible  to  shew  the  arnoont  of  the  debt. 
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were  taken  m  execution.    The  defendant,  who  was  brother-b-law  to  Lloyd,    Com,  Ptetu, 
then  came  forward,  together  with  one  Acton,  since  deceased,  with  a  view  to        "^^^^^ 
make  some  arrangements  for  the  settlement  of  LloytTs  affairs;  the  defendant  „. 

and  ActoM  being  themselves  creditors  to  a  considerable  amomit.  An  offer  of  Gammox. 
109.  in  the  .pound  was  first  made  to  the  creditors,  which  they  refused  to  ac- 
cept; whereupon  the  defendant  and  Acton,  having  examined  the  state  of  LloydTti 
accounts,  at  length  proposed  to  pay  the  debts  in  full,  upon  condition  that  all 
his  effects  were  conveyed  to  them.  The  plaintiff  and  ^e  other  creditors  as- 
sented to  this  proposal,  and  the  plaintiff  withdrew  the  execution;  and,  on  the 
15th  of  May,  1829,  a  bill  of  sale  was  prepared,  which  recited  that  Lloyd  was 
in  embarrassed  circumstances,  and  that  the  defendant  and  ^cfim,  as  his  friends, 
had  come  forward  to  pay  his  debts,  or  to  secure  them  to  be  paid;  and  that,  for 
the  purpose  of  indemnifying  themselves,  they  had  taken  the  said  bill  of  sale. 
The  consideration  for  this  assignment  was  stated  to  be  the  undertaking  of 
Acton  and  the  defendant  to  pay  the  debts,  which  amounted  to  upwards  of 
3000/.  The  bill  of  sale  was  attested  by  the  plaintiff.  An  account  was  also  proved* 
signed  by  the  plaintiff  and  the  defendant  and  also  by  Lhyd,  by  wluch  it  ap- 
peared, that,  at  this  time,  340/.  6^.  lOd,  was  due  from  Lloyd  to  the  plaintiff, 
and  evidence  was  given  to  shew  that  the  effects  which  passed  by  the  bill  of 
sale  were  sufficient,  or  nearly  sufficient,  to  pay  all  the  creditors  20«.  in  the 
pound. 

After  this  arrangement  had  been  made,  Lloyd  remained  in  the  occupation  of 
his  frurm,  as  bailiff,  and  the  defendant  and  Acton  made  payments  on  account  of  the 
debts  due  to  Lloyd's  creditors,  and  incurred  other  debts,  and  amongst  others  a 
further  debt  to  the  plaintiff.  Another  account  was  proved,  bearing  date  in  May, 
1 832,  which  contained  a  statement  of  the  debts  then  due  in  respect  ofLloydTs  bu- 
siness; and  in  that  account  the  plaintiff's  claim  was  set  down  as  767/.  14«.  1  Id. 
which  sum  included  the  340/.  6$,  lOd. ;  this  account  was  cast  up  by  the  defendant 
in  his  own  figures,  BndLloyd,  who  was  called  as  a  witness,  proved  that  the  defen- 
dant said  that  he  owed  all  that  money  to  the  plaintiff. 

For  the  purpose  of  taking  the  case  out  of  the  Statute  of  Limitations,  the  fol- 
lowing letter,  written  by  the  defendant  to  the  plaintiff,  on  the  4th  Augiust, 
1832,  was  put  in  evidence. 

"I  am  in  receipt  this  day  only,  of  your's  of  the  22d  inst.  I  do  wish  I  could 
comply  with  your  request;  for  really  I  am  and  have  been  very  wretched  indeed 
on  account  of  your  account  not  being  paid.  I  hear  there  is  a  prospect  of  an 
abundant  harvest,  which  surely  must  turn  into  a  goodly  sum,  and  very  con- 
siderably reduce  your  account;  at  all  events,  if  it  does  not,  the  concern  must 
be  broken  up  to  meet  it  at  last.  I  have  this  week  paid  Lechmere  and  Co.  very 
near  500/.  on  account  of  Lloyd,  not  a  farthing  of  which  I  ever  expect  again, 
having  before  paid,  on  the  same  account,  more  than  the  value  of  the  security  I 
hold.  It  is  really  a  calamity  to  be  so  connected.  It  is  impossible  any  one  can 
be  more  sensible  than  I  am  of  your  kindness  towards  L/oyd's  family,  and  my 
hope  is  that  out  of  the  present  harvest  you  will  be  paid." 

It  was  objected,  on  the  part  of  the  defendant,  first,  that  the  plaintiff  was 
not  entitled  to  recover,  inasmuch  as  a  chose  in  action  could  not  be  assigned, 
and  that  the  Statute  of  Frauds  required  an  undertaking  to  pay  the  debt  of  an- 
other to  be  in  writing;  secondly,  that,  as  to  the  340/.  68.  lOd,,  the  Statute  of 
Limitations  was  a  bar  to  the  action,  and  that  the  letter  of  the  4th  of  August 
did  not  amount  to  an  acknowledgment  or  promise  to  pay  the  debt  within 
S  Geo.  4,  c.  14,  and,  if  it  did*  then  that  parol  evidence  to  shew  the  amount  of 


Gammok. 
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Com.  Phoin  the  debt  was  inadmissable.  The  learned  judge  directed  the  jury  as  to  the 
^^^  first  objection,  that  if  they  were  satisfied  that  Lloyd  was  discharged,  a&d  that 
J'^^.r  the  defendant  became  the  plaintiff's  debtor,  the  action  was  maintainable;  as  to 
the  other  objection,  he  directed  the  jury  that  the  letter  was  sufficient  to 
take  the  case  out  of  the  operation  of  the  Statute  of  limitations,  and  that,  if 
they  were  also  of  that  opinion,  the  objection  could  not  be  supported.  Tlic 
jury  found  a  verdict  for  488/.  129.  Id.,  which  included  the  340/.  fis.  10(/. 

Matde,  in  Easter  Term,  obtained  a  rule  nin,  upon  the  objections  taken  at  the 
trial,  to  set  aside  the  verdict,  and  enter  a  nonsuit ;  or  for  a  new  trial,  or  to  reduce 
the  damages  by  the  sum  of  340/.  6s,  lOd, ;  he  also  contended,  that  the  efiectof 
the  letter  of  the  4th  August  was  a  question  for  the  judge,  and  not  for  the 
jury. 

Wilde,  Serjt.,  Ludlow,  Seijt.  and  Godson,  shewed  cause. — ^Flrst,  this  case 
may  be  determined  without  reference  to  the  Statute  of  Limitations.    When 
the  accounts  were  balanced  between  the  parties,  in  May,  1832,  there  was  eri- 
dence  that  the  defendant  then  acknowledged  that  he  owed  the  balance,  which 
was  stated,  to  the  plaintiff;  and  this  action  was  commenced  before  the  expiration 
of  six  years  from  that  period.   Thus,  in  Smith  v.  Forty  (a) ,  an  administratrix  sued 
for  a  debt  due  to  the  intestate;  and  it  appeared  that  the  debt  accrued  more  than 
six  years  before  the  commencement  of  the  action,  but  that,  within  six  years, 
the  defendant  and  the  agent  of  the  administratrix  went  through  the  accoont 
together,  and  struck  a  balance,  which  the  defendant  promised  to  pay  as  soon 
as  he  could;  and  it  was  held,  that  the  administratrix  was  entitled  to  recover 
on  a  count  upon  an  account  stated  with  her,  and  that  the  Statute  of  Limits- 
tions  was  no  bar.     But,  if  it  is  necessary  to  shew  an  acknowledgment  or  pro- 
mise, then  the  letter  sent  by  the  defendant  to  the  plaintiff,  contained  an  ac- 
knowledgment of  the  debt  sufficient  to  warrant  the  jury  in  finding  a  verdict 
for  the  plaintiff.    The  cases  upon  this  point  are  much  stronger  than  the  present 
Dodson  V.  Mackeyib),  Frost  v.  Bengough^c),  Bryan  v.  Horsemam{d),  Beak  v. 
Nind(e),  Dabbs  v.   Humphrey (f),  Lechmere  v.   Fletcher {g).       Whippy  v. 
Hillary  (h)  is  distinguishable  from  the  present  case,  because  there  the  defen- 
dant referred  to  another  person,  by  whom  the  defendant  was  to  be  paid;  and 
the  statute  9  Geo.  4,  c.  14,  requires  the  promise  to  be  made  by  the  party 
"  chargeable  thereby."   But  the  defendant  refers  in  his  letter  to  a  debt  vdiich  he 
was  himself  liable  to  pay,  and  the  promise  is  unconditional.     It  is  true  that  be 
refers  to  the  proceeds  of  the  harvest,  as  the  fund  out  of  which  he  hopes  to  satisff 
the  demand ;  but  he  proceeds  to  say,  that  if  it  does  not  reduce  the  account,  '*  the 
concern  must  be  broken  up  to  meet  it  at  last."  Linsell  v.  Bonsor{i)  is  aLao  distin- 
guishable, because  the  defendant  acknowledged  the  debt,  but  added  that  be  wis 
determined  not  to  pay  it.     The  question  on  the  Statute  of  Frauds  does  not 
arise;  for  here  there  was  an  agreement  between  the  plaintiff,  Lloyd,  and  the 
defendant,  that  the  latter  shall  become  the  debtor,  and  the  jury  have  found 

(a)  4  Car.  &  P.  126.  (/)  4  M.  &  Scott,  285. 

(6)  4  Nev.  &  Man.  327.  (g)  1  Cr.  &  M.  623. 

(c)  8  Moore,  180.  (*)  3  B.  &  Adol.  3D9. 

(d)  4  East,  699.  (i)  ^  Bing.  N.  C.  241.   S.  C.   1  Hodgts. 
(«)  4  B.  &  Aid.  568.  305. 
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that  Lloyd  was  released.    The  case  is,  therefore,  withm  the  principle  of  Good    Com.  Pleat. 
y.Ckeesema»(k).  ''^^ 


Tal/ourd  Seijt.,  and  R,  V.  Richards,  contrct. — ^The  plaintiff  is  not  entitled  to 
recover  by  reason  of  the  balance  having  been  struck  between  the  parties  in 
18Z2.    Smith  y.  Forty  {t)  is  the  only  authority  in  support  of  that  proposition, 
but  if  that  case  should  be  supported,  the  provisions  of  the  Statute  of  Lunita- 
tfons  will  be  altogether  nugatory.     It  is  impossible  that  a  bare  parol  acknow- 
ledgment of  a  debt,  can  give  rise  to  a  new  cause  of  action.     The  object  of  the 
Statate  of  Limitations  was,  to  prevent  parties  from  proving  the  existence  of  a 
debt  by  parol  evidence.     In  Willis  v.  Newham(m),  Garrow,  B.,  observes,  "In 
the  course  of  the  argument,  the  case  of  an  account  current  was  put,  in  which 
the  party  charges  himself,  and  takes  credit  for  payments  made  by  him ;  and  it 
was  said,  shall  not  this  be  evidence  to  take  the  case  out  of  the  Statute  of 
Limitations?  I  answer,  no;  because  the  act  8a3rs,  the  defendant  shall  not  be 
charged  except  by  an  acknowledgment  in  writing  signed  by  him.     It  must  be 
a  writing  with  the  solemnity  of  a  signature,  and  nothing  short  of  that  can 
bind  the  party."   In  Hyde  v.  Johnson  (n)  it  was  decided  that  an  acknowledgment 
signed  by  the  agent  of  a  debtor  was  insufficient,  because  it  would  lead  to  the 
admission  of  parol  evidence  to  prove  the  agency.    Secondly;  the  letter  does  not 
contain  an  acknowledgment  or  promise  to  pay  the  debt.     In  Kennett  v.  Mil- 
hank  (p),  it  Lb  said,  "an  acknowledgment  can  operate  as  evidence  of  a  promise:  and 
if  it  be  accompanied  with  qualifications  which  shew  it  was  not  meant  to  operate 
as  a  promise,  it  will  not  be  sufficient  to  take  a  debt  out  of  the  operation  of  the 
Statute  of  Limitations."    The  defendant  points  to  the  proceeds  of  the  harvest, 
as  the  fund  which  is  to  fiimish  the  means  of  payment,  but  he  does  not 
promise  to  pay  the  debt,  at  all  events.     That  case  is  also  an  authority  to  shew 
that  the  acknowledgment  ought  to  state  the  amount  of  the  money  due.  Lech- 
mere  v.  Fletcher  {p), 

TiNDAL,  C.  J. — There  are  two  questions  in  this  case :  one  on  the  Statute 
of  Limitations,  which  is  set  up  as  a  bar  to  the  whole  demand;  another,  on 
the  Statute  of  Frauds,  which  applies  to  a  portion  of  it.  With  respect  to  the 
Statute  of  Limitations,  the  objection  is,  that  the  cause  of  action  had  accrued 
more  than  six  years,  and  the  question  is,  whether  there  has  been  any  acknow- 
ledgment,  or  promise  in  writing,  within  9  Geo.  4,  c.  14,  sec.  1.  That  de- 
pends upon  the  letter  of  the  4th  of  August,  1832,  and  that  letter  appears  to  me 
to  amount  to  a  promise  to  pay  an  existing  demand;  and,  although  it  points 
at  one  particular  mode  of  payment,  it  does  not  seem  to  me  to  be  confined  to 
that  mode,  but  merely  contams  an  expression  of  the  ground  of  a  hope,  that 
the  payment  would  be  no  longer  deferred.  After  expressing  an  expectation 
that  the  proceeds  of  the  harvest  would  reduce  the  account,  the  writer  adds — 
"  if  it  does  not,  the  concern  must  be  broken  up  to  meet  it  at  last,"  which 
seems  to  imply,  that  the  debt  must  be  paid  by  a  sale  of  the  property  which 
was  then  in  the  defendant's  hands. 

Then  it  is  objected,  that  the  construction  of  this  letter  ought  not  to  have 
been  left  to  the  jury;  but  it  is  well  established  by  a  chain  of  cases,  from  Lloyd 

(k)  2  B.  &  Adol.  329.  (n)  2  Bing.  N.  C.  776.  S.  C.  2  Hodges,  94. 

(0  4  C^r.  &  P.  126.  (o)  8  Bing.  42. 

(m)  3  Young  &  J.  623.  {p)  1  Cr.  &  M.  623. 


V, 

Oahmok. 
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Com.  Pkoi.    ▼•  iiaiind{a)  to  Frost  v.  Bengfmgh{h),  tiiat  the  proper  course  was  adapted; 
5J^        and,  even  if  this  were  nof  so,  the  objection  would  be  of  little  force,  because 
V.  the  learned  judge  was  of  opinion  that  the  letter  was  sufficient,  and  in  that  opi- 

AM Moif.  ^i^jj  J  entirely  agree.  The  next  point  is,  whether  the  acknowledgment  is  im- 
perfect by  reason  of  its  omission  to  state  the  amount  of  the  debt,  and  if  this 
were  a  new  question,  I  should  have  entertained  some  doubt,  but,  after  the 
decision  of  Lechmere  v.  Fletcher  {c),  where  the  rule  is  laid  down  by  Mr.  Banm 
Bayley,  whose  accuracy  and  learning  we  so  well  know ;  I  agree  that  where  an 
acknowledgment  is  silent  as  to  the  amount  of  the  debt,  it  may  be  supplied  by 
parol  evidence  All  the  objections  as  to  the  first  branch  of  the  case,  are  there- 
fore answered. 

Then  comes  the  second  question,  namely,  whether  the  verdict  for  the 
340/.  6s.  lOd.  ought  to  be  retained.  It  appears  that  Bird  was  a  creditor  of 
LUnf^^  to  that  amount,  and  he  held  a  warrant  of  attorney  as  a  security.  In 
consequence  of  Uoyd  becoming  embarrassed  in  his  circumstances,  judgment 
was  signed  upon  the  warrant  of  attorney,  and  execution  issued  against  his 
effects.  This  being  the  state  of  afiairs,  Aston  and  the  defendant,  the  latter 
being  the  brother-in-law  of  LUnfd,  came  forward,  and  made  an  offer  to  the 
creditors,  of  ten  shillings  in  the  pound,  which  the  plaintiff  and  the  other  credi- 
tors refused  to  accept.  The  accounts  of  Lhyd  are  then  examined  by  the  defen- 
dant, and  it  appeared  that  a  large  sum  was  due  to  the  creditors,  and,  amongst 
others,  they  ascertained  the  amount  of  the  plaintiff's  debt.  An  account  is 
Uten  made  out,  which  is  signed  by  Lloyd  and  the  defendant,  and  is 
witnessed  by  the  plaintiff,  and  thus  all  the  parties  are  cognizant  cxf  the 
transaction.  On  the  15th  of  May,  a  bill  of  sale  is  executed  by  Lloyd,  of  all 
his  effects,  to  Aston  and  the  defendant :  it  is  not  drawn  in  the  ordinary  form, 
Bs  an  assignment  to  trustees,  but  they  are  to  hold  the  effects  absolutdy,  to 
their  own  use,  and  they  undertake  to  pay  the  creditors.  Matters  go  on  upon 
this  arrangement  for  some  years,  Uoyd  remains  in  possession  of  the  eflects, 
and  he  overlooks  the  farm ;  and,  in  May,  1832,  an  account  is  stated,  which 
becomes  a  most  material  document,  as  shewing  the  footing  upon  whidi  the 
^  parties  then  stood.    The  very  first  item  in  this  account,  is  340/.  6^.  IM.,   set 

down  with  other  sums  as  due  to  the  plaintiff,  and  the  sum  total  is  written  by 
the  defendant,  and  he  afterwards  is  heard  to  say — "  these  are  the  sums  we 
owe  to  Bird*'  So  that  here  is  an  admission,  by  the  defendant,  that  he  was 
the  immediate  debtor  to  the  plaintiff,  made  after  the  plaintiff  had  relinquiahed 
all  his  daims  upon  lAoyd,  and  after  the  defendant  had  taken  possession  of  all 
Lloyd^s  effects  upon  an  agreement  to  pay  his  creditors.  No  objections  can  be 
maintained  on  the  effect  of  the  Statute  of  Frauds,  because  as  between  the 
plaintiff  and  defendant,  this  was  not  a  promise  to  pay  the  debt  of  a  tiiird  per- 
son; but  it  was  a  new  contract,  that  if  the  plaintiff  would  forego  the  benefit  of 
his  execution,  the  defendant  would  pay  him  his  debt.  Upon  this  point  the 
case  is  within  the  principle  of  Read  v.  Nash[d\. 

But  it  is  said,  that  the  plaintiff  could  recover  against  Lhyd,  and  if  that  were 
so,  it  would  be  a  strong  arg^ument  in  favour  of  the  defendant ;  but  I  do  not  see 
why  JJoyd  could  not,  by  plea  or  auditd  quereld,  shew  that,  upon  good  con- 
sideration, the  plaintiff  gave  up  his  remedy  as  against  him,  and  accepted  the 


T.  R.  760.  (c)  1  Cr.  k  M.  623. 

Bing.  tee.  {i)  1  Wils.  305. 
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defendant  as  his  debtor ;  and  although  this  plea  woald  not  properly  be  accord  Com.  Pteat. 
and  satisfaction,  the  case  of  Good  v.  Cheeseman  (e),  and  the  authorities  which         Bird 
are  there  cited,  shew  that  such  a  plea  would  be  a  good  answer  to  the  action.  v. 

The  role  must,  therefore,  be  discharged. 

Park,  J. — ^I  am  of  the  same  opinion.  The  question  on  the  Statute  of  Li- 
mitations has  been  fully  answered  by  the  cases :  W^ppy  v.  Hillary (/)  is  very 
distinguishable.  As  to  the  objection  that  the  amount  of  the  debt  is  not  stated, 
it  is  now  folly  determined  that  parol  evidence  may  be  received.  It  may  be 
said  that  Kennett  v.  Millhank  {g)  is  overruled,  although  Mr.  Baron  Bayley,  in 
giving  judgment  in  XrecAmerev.  F/e^cAer  (A),  distinguishes  that  case.  As  to 
the  other  point,  it  appears,  by  the  evidence,  that  upon  a  good  consideration, 
Uoyd  assigned  his  effects  to  the  defendant,  and  that  all  parties  were  present 
and  acquiesced  in  the  arrangement.  Good  v.  Cheeseman  (e)  is  decisive  upon  this 
part  of  the  case. 

Vaughan,  J. — ^I  am  of  the  same  opinion.  As  to  the  question  arising  out 
of  the  absence  of  any  mention  of  the  amount  of  the  debt  in  the  defendant's 
letter,  without  pretending  to  reconcile  all  the  cases,  I  am  disposed  to  act  upon 
the  decision  in  Leckmere  v.  Fletcher  (A).  As  to  the  other  point,  all  the  facts 
conspire  to  shew  that  the  defendant  became  an  original  debtor  to  the  plaintiff, 
and  that  Lloyd  was  altogether  released,  and  Good  v.  Cheeseman  (e)  is  quite  in 
point.  What  a  situation  would  not  Lloyd  have  been  in,  if,  after  giving  up  all 
his  effects,  he  still  remained  liable  to  the  plaintiff  and  the  other  creditors  ? 

CoLTMAN,  J. — ^As  to  the  340/.  6«.  lOd.  no  difficulty  arises.  If  a  debtor, 
creditor,  and  a  third  person,  agree,  upon  good  consideration,  that  the  third 
person  shall  become  the  debtor,  the  other  is  discharged :  Fairlie  v.  Denton  (k) 
points  out  the  exception  to  the  general  rule,  that  choses  in  action  cannot 
be  assigned;  and  Good  v.  Cheeseman  (e)  shews,  that  a  good  answer  could 
be  set  up  by  plea.  In  the  present  case  an  auditd  quereld  would  seem  to 
be  applicable.  In  Com.  Dig.,  tit.  Auditd  qaereld,  it  is  said  to  lie  "  for  a 
man  in  execution,  or  in  danger  of  it,  upon  a  judgment,  statute  merchant, 
staple,  or  recognizance,  when  he  has  matter  in  fact,  or  in  vniting,  to  avoid 
such  execution,  and  no  other  means  to  take  advantage  of  it."  On  the  other 
point,  it  seems  to  me,  tliat  the  effect  of  the  letter  was  properly  left  to  the 
jury,  and  that  they  were  warranted  in  finding  that  it  contained  an  express 
promise  to  pay  the  debt. 

Rule  discharged. 

(tf)  2  B.  &  Ado.  329.  (A)  1  Cr.  &  M.  623. 

(/)  3  B.  &  Ado.  399.  {k)  8  B.  ft  Ckm.  395. 

ijg)  8  Bing.  37. 
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june2U  CrOFT   V.    MiLLER. 

The  rule  of  TMOTION  to  review  the  prothonotary's  taxation  of  costs.     TTie  plaintiff 
tion,  1834,  ai  Bued  the  defendant  on  a  guarantee  to  pay  certain  costs  incurred  in  the 
of  cMto  on^the  ^°^^  °^  Chancery.     The  defendant  suffered  judgment  to  go  by  deC&ult,  and 
reduced  scale  upon  a  writ  of  inquiry  the  damages  were  assessed  at  less  than  20/.»  where- 
towSoDs^'^^^  ^P°°  ^^®  prothonotary  taxed  the  plaintiff's  costs  upon  the  reduced  scale  pro- 
brought  for  mulgated  by  the  Court  in  Hilary  Vacation,  1834. 
unliquidiited 
damages, 
where  ^^ss  than       Bompos,  Seijt.,  shewed  cause. — Hoppell  v.  Leigh  (a)  is  an  express  authority  to 

on  a  writ  of  in-  shew  that  the  taxation  was  correct;  and  in  Savage  y.  Lipscombe(b),  the  Court 
quiry.  construed  the  rule  hberally,  and  refused  to  allow  the  plaintiff  his  usual  costs 

where  his  demand  had  been  reduced  below  20/.  by  a  cross  demand. 

Wilde,  Seijt.,  in  support  of  the  rule. — An  action  for  unliquidated  damages 
cannot  be  tried  before  the  sheriff,  upon  a  writ  of  trial  pursuant  to  3  &  4  W.  4, 
c.  42,  s.  17:  and  the  rule  of  Hilary  Vacation,  1834,  was  framed  with  refer- 
ence to  the  provisions  of  that  statute.  It  appears  by  the  form  of  the  heading 
which  is  given  for  bills  of  costs,  that  the  rule  is  only  applicable  to  actions  for 
debts.     That  was  not  commented  upon  in  HoppeU  v.  Leigh  (a), 

TiNDAL,  C.  J. — I  am  disposed  to  doubt  whether  ^To/pe/Z  v.  Leigh(a),  ought 
to  be  supported ;  but  as  this  is  a  case  of  importance  we  will  consult  the 
judges  of  the  other  courts  before  we  dispose  of  this  rule. 

The  Court  afterwards  made  the  rule  absolute. 

Rule  absolute. 

(a)  5  Dow.  P.  C.  40.    S.  C.  2  Hodges,  107.  (6)  5  Dow.  P.  C.  3S5. 


june\2.  KiRWiN  V.  JoNBS  and  othcrs. 

trM*paJ^  where    Jf^^^^^^^  ^'^  obtained  a  rule  nisi  requiring  the  plaintiff  to  give  a  more 
the  focui  in  9»o  particular  statement  of  the  trespasses  which  were  complained  of  in  an 

SSe  extent***'  ^^^^  °^  trespass.  The  declaration  stated  that  the  defendants  '*  broke  and 
and  related  to  entered  a  close  of  the  plaintiff  called  Cross  Fetts  and  Marsh,  otherwise  called 
Jh'ipJ^the"*^'  '^  Marsh,  otherwise  called  The  Harbour,  otherwise  called  The  South  Sirfp  of 
fe'uiiS'"*  ^^  Harbour,  otherwise  called  The  South  Side  of  the  Harbour  of  Warlingtm, 
give  particulars  ^^^  ^^  &  certain  part  of  the  said  close,  to  wit,  a  part  called  the  Glebe  Qwy, 
of  the  treipasi.  then  moored  divers  ships,  and  in  and  upon  the  said  close,  then  cast  and  threw 
divers  chains  to  certain  posts  of  the  plaintiffs,  &c." 

When  the  rule  was  obtained  it  was  stated  that  the  question  in  dispute,  was 
whether  the  defendants  had  a  right  to  moor  ships  in  the  Harbour  of  WarB»gtam, 
but  that  as  the  Marsh,  and  the  other  places  mentioned  in  the  dedaraticm  ' 
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some  miles  in  extent,  it  was  difficult  to  draw  the  pleas  of  justification  so  as     com,  PUm, 
to  cover  all  the  trespasses  intended  to  be  justified.  Kibwim 

V. 

Barstow,  shewed  cause. — It  is  not  usual  to  require  particulars  in  actions  of       Jones. 
trespass,  and  this  case  has  already  been  before  Mr.  J.  Littledale  at  chambers 
who  refused  to  make  any  order,  but  referred  the  matter  to  this  Court. 

Wightman,  contrd, — Unless  the  plaintiff  will  give  some  more  specific  state- 
ment  of  that  which  he  complains  of,  as  being  a  trespass,  it  is  impossible  that 
the  defendants  can  plead  a  justification  to  the  action.  Ships  are  moored  at 
various  places  in  the  harbour,  and  in  some  of  these  places  the  defendants  con- 
tend they  have  a  right  to  moor  them. 

TiNDAL,  C.  J. — It  certainly  is  not  usual  to  give  particulars  in  actions  of 
trespass,  but  it  is  very  possible  to  conceive  that  they  are  very  necessary  in 
some  cases.  I  think  the  plaintiff  should  give  a  statement  of  these  trespasses  to 
the  defendant;  he  might  say  that  he  complained  that  the  ships  were  moored 
on  such  a  day,  at  such  a  place.  If  the  defendants  are  not  satisfied  with 
the  particulars  dehvered,  a  further  application  may  then  be  made  to  a  judge 
at  chambers. 

Park,  J.,  Vauohan,  J.,  and  Coltman,  J.,  concurred. 

Rule  absolute  (a). 

(a)  See  also  The  King  t.  Curwood,  1  Har.  &  Wol.  310. 


Foster  v.  Steele. 


May  27' 


A  CnON  on  a  policy  of  insurance  from  Sierra  Leone  to  London,    The  cause  Upoo  a  qacs- 

had  been  tried  before  a  special  jury  in  the  city  of  London,  and  the  ques-  t*©"  j>f  ■•■- 

tion  was  whether  the  ship  was  sea- worthy  when  she  sailed  firom  Sierra  Leone  an  action  on  a 

on  her  homeward  voyage.     It  appeared  that  she  had  experienced  heavy  gales  Kund'a*f*erdict 

of  wind  after  leaving  Sierra  Leone,  and  sprung  a  leak  before  she  reached  for  the  plain. 

Madeira:  that  some  repairs  were  done  at  Madeira;  but  soon  after  she  had  left  Inal^as^ob!^ 

that  place  she  experienced  a  storm,  and  was  abandoned  by  the  crew  with  tained  upon 

nine  feet  of  water  in  her  hold.     On  the  part  of  the  defendant  it  was  shevm  that^e^irer- 

that  the  crew  were  in  a  very  sickly  state  when  the  vessel  left  Sierra  Leone;  ^^c^*". 

'  ^  «  1  #.  against  the  evi- 

and  that  it  was  nrom  being  insufficiently   manned,    and  not   from   stress  dence.    Upon 

of   weather,  that  the  loss  happened.     It    appeared    that    the    crew    were  {Jjal'^e^Ter- 

unhealthy  before  the  vessel  sailed  firom  Sierra  Z^eone,  diet  was  anin 

The  jury  found  a  verdict  for  the  plaintiff  upon  this  evidence,  and  a  new  Ji^fn'tiff  upon 

trial  was  subsequently  obtained,  upon  the  ground  that  the  verdict  was  against  Uiesame  eri- 
^,  .  .  dence.    Heldm 

the  evidence.  per  TinAi/, 

The  cause  went  down  for  trial  a  second  time,  before  Tindal,  C.  J.,  and  ano-  j;  jj;»  y*  .  ^ 
ther  special  jury,  who,  upon  precisely  similar  evidence  to  that  which  had  been  no  furthei  trial 
adduced  upon  the  first  trial,  found  a  second  verdict  for  the  plaintiff.  uS^l^the^i 

diet  not  being 

Wilde,  Seijt.,  obtained  a  rule  nisi  for  a  third  trial,  upon  the  ground  that  the  ^'JJJJJ*   , 

verdict  was  against  evidence.  imd  Cokman, 

J.,  diit. 
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Tadefy,  Seijt.,  and  Channell,  shewed  cause,  and  contended,  that  sea-wortld- 
ness  was  a  question  of  fact  for  the  jury.  The  following  cases  were  cited, 
Smnnerton  v.  Marquess  of  Stafford  (a),  Hucks  v.  Thornton  (b),  Forbe$  t.  WU- 
son(c). 

Wilde,  Seijt.,  and  Amos,  in  support  of  the  rule,  contended  that  the  ouits  of 
proving  that  a  ship  was  sea-worthy,  rested  upon  the  assured,  and  that  a  vesad 
must  be  made  sea- worthy  with  reference  to  the  perils  she  was  likely  to  en- 
counter; also  that  the  same  reasons  which  induced  the  Court  to  g^ant  a 
new  trial  in  the  first  instance,  remained  in  full  operation.  Annen  v.  Wood- 
man{d)y  Douglas  v.  Scougall(e),  Watson  v.  Clark(J),  Levyy.  MUme{g),  Per- 
ker  v.  Potts{h),  Goodwin  y.  Gibbons(i). 

TiNDAL,  C.  J. — My  mind  has  fluctuated  during  the  progress  of  the  argu- 
ment, but  unless  this  second  verdict  has  been  most  manifestly  perverse  I  fed  a 
difficulty  in  sending  down  the  case  again,  because  the  whole  question  was  a 
matter  of  evidence  peculiarly  for  the  consideration  of  a  jury.  If  the  verdict 
should  be  returned  a  third,  or  even  a  fourth,  time  in  favour  of  the  plaintiff,  then 
upon  an  application  for  a  new  trial  the  very  same  argument  may  be  urged 
again  with  equal  force,  and  it  seems  to  me  that  we  should  be  invading  the  pro- 
vince of  the  jury,  if  we  made  this  rule  absolute.  Precisely  the  same  evidence 
was  given  upon  the  second  trial  as  on  the  first,  and  twenty-four  merchants  of 
the  city  of  London,  have,  therefore,  now  decided  a  question  which  was  pecu- 
liarly within  their  knowledge.  If  the  matter  had  depended  upon  my  own 
individual  opinion,  I  do  not  say  that  as  a  juryman,  I  should  have  concurred  in 
the  verdict,  but  for  the  reasons  I  have  already  given  I  am  of  opinion  that  this 
rule  ought  to  be  discharged. 

Park,  J. — I  by  no  means  say  that  it  is  not  competent  for  this  Court  to  send 
a  cause  to  be  tried  a  third,  or  even  a  fourth  time,  but  it  is  only  in  the  case  of  a 
perverse  verdict  that  we  ought  to  interfere  a  second  time.  This  case  has 
been  decided  twice,  upon  the  same  evidence,  by  two  special  juries,  and  the 
evidence  was  fully  left  to  them;  and  although  I  might  have  doubted  befnne 
I  concurred  in  the  verdict,  I  agree  that  this  rule  ought  to  be  discharged. 

Vaughan,  J. — I  feel  a  difficulty  in  saying  that  this  cause  ought  not  to  be 
tried  again.  No  doubt  can  exist  as  to  the  power  of  the  Court  to  send  a  cause 
down  for  a  third  trial,  and  I  remember  several  instances  myself  when  a  third 
trial  has  been  granted  after  two  verdicts  the  same  way.  The  only  question  is 
whether  this  is  a  case  in  which  the  Court  will  exercise  its  authority.  It  ap- 
pears that  the  same  evidence  was  given  at  both  trials;  therefore,  as  the  Court 
thought  after  the  first  trial,  that  the  verdict  was  wrong,  the  same  reasons 
ought  to  operate  now;  and  if,  as  it  has  been  suggested,  a  third  verdict  should 
confirm  the  others,  we  must  deal  with  that  case  when  it  is  brought  before 
us.     It  seems  to  me  that  gross  and  palpable  injustice  will  happen  if  this 

(o)  3  Taunt.  91.  (/)  I  Dow.  336. 

(b)  Holt,  N.  P.  C.  50.  (g)  4  BiDgr.  las. 

(c)  1  Park,  on  Ins.  344.  (k)  3  Dow.  2S. 
(<0  3  Taunt.  299.  (i)  4  Burr.  2108. 
(«)  4  Dow.  269. 
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rule  18  not  made  absolute.    What  is  the  meaning  of  a  perverse  Terdict,  unless     Com^nat. 
it  mean,  a  verdict  against  the  justice  of  the  case  ? 

CoLTMAN,  J. — ^It  is  dear  that  justice  has  not  been  done  in  this  case.  There 
does  not  seem  any  difference  of  opinion  on  the  bench,  as  to  what  the  verdict 
ought  to  have  been.  The  power  of  the  Court  to  send  a  cause  down  a  third 
time  is  admitted.  I  should  always  be  unwilling  to  ezerdse  such  a  power 
where  the  decbion  has  turned  upon  a  mere  question  of  fact ;  nevertheless,  I 
fed  strong  jealousy  with  respect  to  verdicts  upon  the  subject  of  sea- worthiness, 
inasmuch  as  juries  are  apt  to  divide  amongst  many,  a  loss  which  would  other- 
wise fall  very  heavy  upon  one  person.  This  was  not  an  insurance  upon  a 
voyage  out  and  home,  and  probably  the  jury  have  not  sufficiently  adverted  to 
the  state  of  the  ship  at  the  time  when  the  policy  attached,  and  it  is  upon  this 
ground  that  I  should  have  been  better  satisfied  if  the  cause  had  gone  down  for 
anew  trial* 

Rule  discharged. 


Foster  v.  Alvez. 


Jtmeli. 


'JpHE  defendant  was  one  of  the  underwriters  on  the  policy  of  insurance  men-  The  Court  re- 
tioned  in  the  last  case,  who,  with  four  others,  had  also  been  sued  by  the  SnSolldaaS?  * 
plaintiff,  whereupon  he  and  the  other  underwriters  made  the  usual  application  nile,  where  the 
to  the  Court,  and  a  consolidation  rule  had  been  granted.  Se?tha  de- 

fendants were 

Wilde,  Serjt.,  upon  failing  to  obtain  a  new  trial  in  the  cause  of  Foster  v.  been  tried 
Steele,  obtained  a  rule  nisi,  calling  upon  the  plaintiff  to  shew  cause  why  the  ^Jrits"  mV^ 
consolidation  rule  should  not  be  opened,  and  why  the  defendant  in  this  action  third  thai  bad 
should  not  be  permitted  to  proceed  to  trial.     He  cited  Cohen  v.  Bulkeley  (a).       ^J^^l^ 

verdict  for  the 

Taddy,  Serjt.,  shewed  cause,  and  contended  that  the  consolidation  rule  was  fllogethCTlu* 
never  opened,  when  the  cause  which  had  been  tried,  was  decided  upon  its  ti«factory. 
merits.  ^^'     ' 

Wilde,  cwUrh,  submitted  that  the  parties  who  entered  into  the  consolida- 
tion rule,  originally  agreed  to  be  bound  by  such  a  verdict  as  should  be  satis- 
factory to  the  Court :  and,  that,  in  the  present  instance,  none  of  the  judges 
had  been  satisfied  with  the  decision,  whilst  two  of  them  had  expressed  their 
disapprobation  of  it. 

TiNDAL,  C.  J. — ^I  am  unable  to  see  any  sufficient  distinction  between  this 
application,  and  the  application  to  grant  a  new  trial,  which  has  already  been 
determined.  It  would  lead  to  great  difficulties  to  make  this  rule  absolute  ; 
and  if  a  verdict  should  be  given  for  the  defendant,  then  all  the  other  defen- 
dants would  apply  to  the  Court,  and  the  consolidation  rule  would  become  alto- 
gether useless.  This  is  not  like  a  case  where  there  has  been  a  defect  or 
faOure  of  justice,  or  where  new  evidence  would  be  produced ;  therefore,  what- 
ever my  private  opinion  may  be,  as  to  the  propriety  of  the  verdict,  I  am  not 
disposed  to  break  into  a  general  rule  of  so  much  importance. 

(a)  5  Taunt. 


234  TERM  REPORTS  in  thk  COMMON  PLEAS. 

Com.  Pleas.  Park,  J. — ^In  all  my  experience,  I  never  heard  of  a  consolidation  rule  being' 
opened  after  a  second  verdict.  The  question  was  purely  a  mercantile  one,  and 
it  was  decided  by  two  special  juries  of  merchants ;  but  I  need  not  say  whether 
I  am  satisfied  or  dissatisfied  with  the  verdict.  I  agree  that  a  distinction  may 
be  drawn,  if  the  merits  of  the  case  had  not  been  brought  before  the  jury ;  but 
after  two  verdicts  upon  the  merits,  and  after  the  Court  has  refused  to  grant 
a  new  trial,  the  consolidation  rule  would  be  rendered  altogether  nugatory,  if 
such  an  application  as  the  present  was  granted. 

Vauohan,  J. — I  regret  that  I  cannot  agree  with  the  rest  of  the  Court.  I 
cannot  but  consider  this  as  an  application  to  the  sound  discretion  of  the  Court, 
and  though  with  respect  to  the  other  cause  it  is  important  ut  sit  finia  litHtm, 
yet  here  another  person  steps  forward  and  urges,  tiiat  he  has  only  consented 
to  be  bound  by  such  a  verdict  as  is  satisfiactory  to  the  Court.  The  other  verdict 
is  not  satisfactory,  and,  therefore,  I  would  open  the  consoHdation  rule. 

CoLTMAN,  J. — ^This  is,  in  effect,  another  application  to  send  the  former 
cause  to  a  third  trial ;  and  I  do  not  think  I  shall  be  open  to  a  charge  of  incon- 
sistency, if  I  agree  that  this  rule  ought  to  be  discharged,  because  I  always  ob- 
ject to  do  that  by  an  indirect  course,  which  cannot  be  efiected  in  the  regular 
course. 

Rule  discharged. 


TRINITY  TERM,  7th  Wm.  IV. 

It  is  Ordbbbd  that,  from  and  after  the  last  day  of  this  present  Trinity  Term, 
all  the  offices  (the  Secondaries'  Office  excepted,)  be  open,  in  term,  from  eleven 
in  the  forenoon  until  five  in  the  afternoon,  and  not  in  the  evening ;  and  that 
the  Secondaries'  Office  be  open,  in  term,  from  eleven  in  the  forenoon,  until 
three  in  the  afternoon,  and  from  six  o'clock  until  eight  o'clock  in  the  evening: 
and  that,  in  the  vacation,  all  the  offices  be  open  from  eleven  in  the  fcM-enoon, 
until  three  in  the  afternoon,  except  between  the  10th  day  of  August  and  the 
24th  day  of  October,  when  they  are  to  be  open  from  eleven  in  the  forenoon 
until  two  in  the  afternoon  only. 

N.  C.  TiNDAL. 

J.  A.  Park. 

J.  VAUGfiAN. 

Thos.  Coltman. 


END  OF  TRINITY  TERM. 
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IN  CHANCERY. 

Between  Margaret  Stoddart  Douglas,  (wife  of  James  noo. 
Douglas  Stoddart  Douglas,)  by  Henry  Leigh  Dou- 
glas MoRSON,  her  next  friend.  Plaintiff. 
And 

William  Congreve  Ralph  Dunn,  the  said  James  Dou- 
glas Stoddart  Douglas,  the  Rev.  Alexander  Hou- 
STOUN  Douglas,  Elizabeth  Houstoun,  Aretas 
Akers  the  elder,  Aretas  Akers  the  younger,  and 
Stephen  Monckton,  and  John  Morrison,  defendants. 

''r'HE  following  case  was  submitted  for  the  opinion  of  this  Court,  by  an  order  A  testator  de- 
made  by  the  Right  Honourable  the  Master  of  the  Rolls,  bearing  date  the  queathedall  his 
4th  August,  1 836.  *ilh w  whh^* 

C^rge  Douglas,  late  of  Chilston  Park,  in  the  county  of  Kent,  Esq.,  was  the  use  of  bis 
seized,  in  fee  simple,  of  the  manors  of  Chilston,  Bowley,  and  Lenham,  the  man-  **^jj**^*^  ny^ 
sion  house  and  Park  called  Chilston  Park,  and  divers  farms  and  tenements,  and  dead 
situated  in  the  county  of  Kent.     And  the  said  George  Douglas  was  also  pos-  "p^J  J^l^^  Ijjjf 
sessed  of  a  very  considerable  personable  estate;  the  said  George  Douglas,  being  said  estates, 
BO  seized  and  possessed,  duly  made  and  published  his  last  will  and  testament,  in  ^(^for  and^ur- 
writing,  bearing  date  the  12th  day  of  March,  1881,  whereby,  after  directing  all  |n«  ^^  '«'">  <>' 
his  just  debts  to  be  folly  paid,  he  continued  his  said  will,  in  the  words  follow-  life,  for  her  in- 
ing.  that  is  to  say,  "  I  give  and  bequeath  unto  Mrs.  Margaret  Stoddart,  wife  J*§*2J^*2fit'*** 
of  James  Douglas  Stoddart,  Esq.,  now  residing  with  me,  50,000/.,  3/.  per  cent.  remaindeAo 
consolidated  annuities,  to  be  transferred,  within  six  months  after  my  decease,  ^MargarS^S. 

for  life, remain- 
der to  the  use  of  the  heirs  of  the  body  of  the  said  Margaret  S,  in  tail,  remainder  to  Alexander 
H,  for  life,  with  remainders  over;  and  the  testator  declared  that  all  the  aforesaid  settlemenU 
were  intended  by  him  to  be  in  strict  settlement  with  remainder  to  his  own  right  heirs  for  ever. 
Held^  that  Margaret  S,  took  an  estate  in  tail  general,  in  the  testator^s  freehold  estate, 
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to  her«  or  as  she  shall  direct,  for  her  own  sole  and  separate  use,  indepen- 
dent of  her  husband.     And  I  give,  devise,  and  beqaeath  all  my  manon, 
messuages,  farms,  lands,  tithes,  tenements,  and  hereditaments,  at  ChUHM 
and  elsewhere,  in  the  county  of  Kent,  with  every  of  their  rights,  members,  and 
appurtenances,  together  with  the  use  of  all  my  household  goods,  plate,  linen, 
horses,  and  other  cattle,  and  all  my  farming  and  gardening  live  and  dead 
stock,  implements,  and  utensils,  used  in  about  my  said  estates,  unto  the  said 
Margaret  Stoddart  for  and  during  the  term  of  her  natural  life,  for  her  inde- 
pendent use  and  benefit;   and  from  and  after  her  decease,  I  give,  devise,  and 
bequeath,  all  and  every,  my  said  manors,  messuages,  farms,  lands,  tithes, 
tenements,  hereditaments,  and  premises,  with  the  goods  and  chattels  therein 
and  thereon,  as  aforesaid,  unto  and  to  the  use  of  the  said  Jamei  DongUi 
Stoddart,  for  his  natural  life,  with  remainder  to  the  use  of  the  heirs  of  the 
body  of  the  said  Margaret  Stoddart  in  tail ;  with  remainder  to  the  nae  of  my 
nephew  the  Rev.  Alex,  Houstoun,  for  his  natural  life,  with  remainder  to  the 
use  of  the  heirs  of  his  body  in  tail;  with  remainder  to  the  use  of  my  niece  ££- 
xabeth  Houstoun  for  her  natural  life,  with  remainder  to  the  use  of  the  heirs  of 
her  body  in  tul;  with  remainder  to  the  use  of  my  cousin  Aretas  Akers,  (son  of 
the  late  Aretas  Akers,  Esq.,)  for  his  natural  life,  with  remainder  to  the  use  of  the 
heirs  of  his  body  in  tail.     And  I  do  hereby  declare  that  all  the  aforesaid  limi- 
tations of  my  estate  are  to  be  intended  by  me  to  be  in  strict  settlement,  with 
remainder  to  my  own  right  heirs  for  ever."     And  after  giving  a  plantatioa 
in  the  island  of  Greneda,  with  the  personal  estate  thereon,  to  the  said  Jsma 
Douglas  Stoddart,  his  heirs,  executors,  administrators,  and  assigns,  for  ever, 
and  another   plantation,  in  the  island  of  Tobago,  with  the  personal  estate 
thereon,  to  George  Stoddart,  (a  brother  of  the  said  James  Douglas  Stoddai,) 
his  heirs,  executors,  administrators,  and  assigns,  for  ever ;    and  after  giiing 
various  specific  and  pecuniary  legacies  free  of  legacy  duty,  the  said  testator 
continued  his  will  in  the  words  following,  that  is  to  say,  "And  as  to  all  the 
rest,  residue,  and  remainder,  of  my  estate  and  effects,  whatsoever  and  where- 
soever, real  and  personal,  I  do  hereby  give,  devise,  and  bequeath  the  sazoe 
unto  William  Congreve,  Ralph  Dunn,    and  John  Morison,  Esquires,  their 
heirs,  executors,  and  administrators,  upon  trust  to  convert  the  same  bto 
government  securities  in  their  own  names,  and  to  pay  to  the  said  Mar^erH 
Stoddart,  or  to  empower  her  to  receive  and  take  the  interest  and  dividends 
thereof  for  her  natural  life,  for  her  sole,  separate,  and  independent  use  and 
benefit;  and  from  and  after  her  decease,  to  pay,  assign,  and  transfer,  one 
moiety  or  equal  half  part  of  all  such  residue,  unto  the  said  Rev.  Ales.  Hm- 
stoun  for  his  own  absolute  use  and  benefit,  and  the  other  or  remaining  moiety 
or  half  part  thereof,  unto  my  relation  Aretas  Akers,  son  of  the  late  Arttst 
Akers,  Esq.,  for  his  own  absolute  use  and  benefit.     And  the  said  testator  ap- 
pointed the  said  William  Congreve,  Ralph  Dunn,  and  John  Morison  executors  of 
his  said  will;   the  testator  departed  this  life  on  the  15th  day  of  May,  1833, 
without  leaving  any  child  or  issue,  or  any  brother  or  sister,  or  issue  of  anr 
brothers,  him  surviving,  but  leaving  the  said  Alexander  Houstoun,  now  Akx- 
ander  Houstoun  Douglas,  the  son  of  his  only  sister,  his  nephew  and  heir  at  law, 
him  surviving ;  and  also  leaving  the  several  other  persons  m  his  said  will 
named,  him  surviving. 

After  the  testator's  death,  the  said  James  Douglas  Stoddart  obtained  hii 
majesty's  license  to  assume  the  surname  of  Douglas, 
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Tbe  question  fot  the  opinion  of  the  Courtwas,  what  interest  did  the  plaintiff    Com^Pkas. 
^Mke,  under  the  will  of  the  said  George  Douglas,  the  testator,  in  the  real  estates 
li  the  testator  at  CkUstom  and  elsewhere,  in  the  county  of  Kent, 

Spmkie,  Seijt.,  for  the  phuntiff,  Margaret  Stoddart.— Margaret  Stoddart  Map  2^ 
ook  an  estate  ttdl  in  the  testator's  real  estates.  The  devise  to  her  for  life, 
rith  remainder  to  the  heirs  of  her  body  in  tail,  would  clearly  give  her  that 
state,  according  to  all  the  aathorities.  Shelfy's  case  [a],  Legat  v.  8eweU{b], 
Tooebriffki  v.  Puifymle).  Couteon  v.  Cod$on[d),  Hagee  v.  Ford(e),  Robuuon  v. 
^tobauomlf),  Poole  v.  Poole{g),  Doe  v.  Je9$om{h),  Soger  v.  Maetermanli], 
imgteu  ▼.  Taglor{k),  Wright  v.  Pear90M[l),  King  v.  Barckell{m),  Jones  v. 
ifoiym  (a) .  Tlien  the  snbsequent  declaration  made  by  the  testator,  that  he 
itended  the  limitations,  in  strict  settlement,  is  not  sufficient  to  induce  the 
4iart  to  put  any  other  construction  upon  the  will.  The  expression  "  strict 
ettlement "  is  a  mere  conventional  term  used  by  conveyancers,  but  a 
oort  of  law  cannot  interpret  it.  If  the  words  are  looked  at  with  a  view  to 
scertain  the  testator's  intention,  no  certain  meaning  can  be  discovered:  they 
isy  mean  a  strict  settlement  in  males  or  females;  or  the  testator  may  intend, 
bat  if  the  plaintiff  had  a  son,  who  afterwards  died  in  her  lifetime  and  before 
be  birth  of  a  second  son,  then  that  the  second  son  should  take  the  estate  before 
n  dder  daughter.  It  is  dear  that  the  testator  had  first  given  an  estate  tail  to 
be  plaintiff,  and  that  intention  must  eidst  until  another,  which  is  inconsistent 
rith  it,  can  be  dearly  seen.    Measure  v.  Gee(o]. 

Taddy,  Seijt.,  for  the  defendants,  Aretas  Akers  the  elder,  and  Aretas  Aiers 
he  younger. — ^The  plaintiff  took  only  an  estate  for  life.  It  is  evident  that 
bis  was  the  leading  intention  of  the  testator,  because  he  first  gives  the  plaintiff 
n  estate  for  life,  in  express  words.  And  it  may  be  collected  from  other  parts 
i  the  will,  that  the  testator  did  not  mean  that  the  first  taker  should  have  the 
ower  to  defeat  his  intention,  by  suffering  a  recovery.  Thus  he  gives  the 
laintiff^  the  use  of  certain  personal  property  during  her  life,  and  he  afterwards 
imits  the  estate  to  the  use  of  the  heirs  of  her  body  in  tail,  thereby  shewing 
bat  he  intended  that  the  heirs  should  take  as  purchasers  in  succession;  other- 
rise  the  words  "  in  tail "  were  unnecessary.  And  that  intention  is  still  more 
learly  expressed  by  the  declaration  that  the  limitations  were  intended  to  be 
3  strict  settlement.  In  Doe  d.  Wood  v.  Wood{p),  the  judges  use  the  words 
in  strict  settlement"  as  an  expression  which  is  familiarly  known;  and  it 
ould  not  have  been  used  with  any  other  intention,  than  to  prevent  the  estate 
ul  from  being  destroyed  by  the  tenant  for  life. 

The  rule  in  SheUy's  ease  (a)  is  a  rule  of  tenure,  and  not  a  rule  of  construc- 
ion,  and  had  its  origin  in  considerations  of  a  feudal  nature.  It  merely  de- 
ided,  that  the  heir  should  take  by  descent,  and  not  by  purchase.  The  Pro- 
ost  of  Beverley's  ca8e(q).     That  rule  is  often  confounded  with  another  rule, 

(a)  I  Rep.  M.  (i)  Ambler.  344. 

(b)  1  Perc  Wm«.  87.  (k)  1  Eden.  361. 

(c)  2  Lord  Ray.  1437.  (/)    1  Eden,  110. 
(<0  2  Stra.  1 J25  ;  2  Atk.  246.  (m)  1  Eden.  424. 
(«•)  2  W.  Black.  698.  (n)  1  Bro.  C.  C.  206. 
(J^  1  Burr.  38.  fo)  5  B.  &  Aid.  910. 
(g)  3  Bob.  ft  Pul.  620.  (;,)  1  B.  k  Aid.. 522. 
(h)  2  Bligh,  1  ;  5  M.  &  Sel.  95.  (7)  40  E.  3,  fol.  9.  a  b. 

VOL.  III.  R 
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CwkPlear.    which  hai  respect  to  the  intention  of  the  testator,  hat  which  depends  upon 
entirely  diffeitet  principle.      Upon  the  principle  to  he  collected  from  t 
following  authorities,  it  will  appear  that  the  rule  in  SkeHey's  ea»e  is  not  app 
cahle  to  the  present  case.    Archer's  c(ue{9),  Goodtitle  v.  Herring  [t],  LUU 
Grey(u),  Lowe  ▼.  Davieeis),  Doe  d.  Long  y.  Lammglg]. 

AtcherUg,  Seijt.,  for  the  defendants,  A.  H.  Douglae  and  Eluabeik  Hoi 
torn,  in  addition  to  the  alignment  of  Taddy,  Seijt. — This  is  a  question  of  cc 
-struction;  and  it  is  manifest  that  the  testator  intended  to  give  the  plaintiff 
estate  for  life  only.  In  Hodgson  ▼.  Amhro9e{g),  BnUer,  J.,  says  upon  tJ 
subject,  *'  If  a  testator  make  use  of  legal  phrases  or  technical  wcnrds  only»  t 
CJonrt  are  bound  to  understand  them  in  the  legal  sense.  They  have  no  rig 
nor  power  to  say,  that  the  testator  did  not  understand  the  meaning  of  t 
words  he  has  used,  or  to  put  a  construction  upon  them  different  from  what  h 
been  long  received,  or  what  is  affixed  to  them  by  the  law.  But  if  a  testa] 
use  other  words,  which  manifestly  indicate  what  his  intention  was,  and  ahe^nr 
a  demonstration  that  he  did  not  mean  what  the  technical  words  import,  in  t 
sense  which  the  law  has  imposed  upon  them,  that  intention  must  prevail,  ru 
withstanding  he  has  used  such  technical  words  in  other  parts  of  the  will.  L<o 
Hardwkke  truly  said,  in  Bagskaw  v.  Spencer ^ '  There  can  be  no  magic  or  pc 
ticular  force  in  certain  words  more  than  others ;  their  operation  must  arise  Ire 
the  sense  they  carry.'  And  I  sayi  that  sense  can  only  be  found  by  consideru 
the  whole  will  together.  There  is  no  rule  better  estaUished  than  that  the  i 
tention  of  a  testator,  expressed  in  his  will,  if  consistent  with  the  rules  of  la 
shall  prevail.  That  is  the  first  and  great  rule  in  the  exposition  of  all  wills ;  ai 
it  is  a  rule  to  which  all  others  must  bend."  Doe  d.  Long  v.  Laming  (y),  X^ 
V.  Moaleg{d),  Doed,  GulUm  v.  iMlud(h),  Hie  opinions  of  the  judges  wc 
very  much  divided  in  Jeeson  v.  Wright  (c) .  In  Doe  d.  Duke  of  Deoonehire 
Cavendish  [d].  Lord  Mansfield  spoke  of  the  import  of  the  words  "  strict  sett! 
ment  *'  as  being  well  known.  He  there  says,  in  reference  to  the  will  of  Lai 
Burlington,  "Suppose  she  had  only  said,  at  the  time  of  making  her  will,  that  s] 
meant  it  to  go  to  the  grandchildren,  it  must  have  been  inquired,  whether  aba 
lutely,  or  in  strict  settlement.  If  so,  her  answer  must  have  been — 'In  strict  sc 
tlement.'  There  are  two  kinds  of  settlement;  one  by  which  the  issue  of  ti 
person  to  whom  the  first  limitation  is  made,  shall  certainly  take,  by  giving  tJ 
first  taker  only  an  estate  for  life;  the  other  by  creating  an  estate  tail  ia  tl 
first  instance.  But  then  there  is  a  trick  in  law,  by  which,  when  the  issue  arri 
at  twenty-one,  the  entail  may  be  barred.  If  this  had  been  represented 
Lady  Burlington,  her  answer  would  have  been,  that  she  was  very  sorry  for 
as  it  might  be  a  means  of  defeating  her  purpose;  but  then  it  would  be  a 
awered  to  that  again,  that  there  was  a  trick  against  that  to  make  a  strict  sc 
tlement.  That  was  meant,  but  to  guard  against  all  events,  she  said-^*  I  nv 
put  the  fether  in  my  place,  and  give  him  authority,  if  he  choose  to  execute  i 
If  the  words  '  in  strict  settlement '  had  been  used,  nobody  could  have  doubt 
her  meaning.    Now  all  the  words  in  the  language,  excq>t  those,  are  used 

(«)  1  Rep.  07.  («)  1  Young  ft  Collier,  589. 

0   1  Eatt,  264.  (b)  5  B.  ft  Adol.  621. 

u)  2  Lev.  223.  (c)  2  Bligli,  1 ;    5  M.  ft  Sel.  05. 

*)  2  Lord.  Ray.  1561.  '    (d)  Cited  in  Qri/Uk  v.  iiem$im,  4  T.  ] 


i 


)  2  Burr.  1100.  741. 

(s)  Dougl.  341. 


CoiroKxyx. 
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arnr  this  power  as  fiur  as  possible,  and  to  shew  that  she  meant  an  appointment     Com.  Pka§. 
n  strict  settlement.    Whatever  he  might  do  with  his  own  estate,  he  might  do      d^^XlIs 
vith  this;  that  was  her  intention,  only  that  the  children  were  the  objects.     ^  _  v. 
KThat  18  the  use  of  powers  ?     It  implies  a  strict  settlement,  with  power  to  make 
ointares,  leases,  and  raise  portions."    The  same  words  are  commented  upon 
a  Le  Hunte  ▼.  Hob8om{/).      MandevUle's  ca8e[g]   is  very  similar  to  the 
ncsent  (A). 

SpmMe,  in  reply. — ^The  words  "  strict  settlement "  have  acquired  no  fixed 
aeanin^;  and  if  the  testator  intended  to  limit  the  estate,  according  to  the  con- 
traction contended  for  by  the  defendants,  he  has  not  sufficiently  expressed  his 
Dtentioii.  [Tlnufa/,  C.  J. — ^You  say  there  are  no  trustees  to  preserve  contin- 
;ent  remainders?]  Yes ;  and  they  would  have  been  appmnted  by  the  testator, 
F  he  had  intended  so  to  limit  the  estate.  As  to  the  cases  which  have  been 
ited,  they  do  not  alter  the  general  position,  that  when  a  devisee  takes  an 
state  for  life,  with  remainder  to  his  heirs  in  tail,  then  the  heirs  take  by  descent, 
Dd  not  by  purchase.  It  is  not  contended,  that  the  general  role  of  law  may 
ot  bend  to  the  intention  of  the  testator,  but  then  a  dear,  distinct,  and  un« 
oalified  intention  that  the  rule  should  not  apply,  must  be  manifest. 

The  following  certificate  was  sent  during  this  term: — 

"  We  hkve  heard  this  case  argued,  and  we  are  of  opinion  that  the  plaintiff 
9ok,  under  the  will  of  George  D<mgUu,  the  testator,  an  estate  in  tail  general 
a  the  real  estates  of  the  said  testator  at  ChUston  and  elsewhere,  in  the  county 
iKent. 

N.  C.  TiNDAL. 

J.  A.  Park. 
J.  Vaughan. 

T.  COLTMAN." 

(/)  6  B.  &  CreM.  003.  (h)  But  see  Har.  k  Butler's  Nbtes  to  Lib. 

(S)  Co.  Lit.  24  b.  1,  Notes  161,  152. 


Doe  d.  Mingay  v.  Roe. 


iVtfv.  3. 


J,  BAYLEY  moved  for  judgment  against  the  casual  ejector.     There  were  Where  then 
four  tenants  in  possession  of  the  demised  premises:   the  affidavit  stated,  nsntsia  poti 
lat  personal  service  had  been  effected  on  three  of  the  tenants,  but,  as  to  the  •wnon*  «nd 
iurth,  the  service  was  on  the  tenant's  wife,  who  was  not  shewn  to  be  living  Ticeof  tlie  de- 
ith  her  husband,  or  om  the  demised  premises.  ?'i*^t  w 


TiNDAL,  C.  J. — ^You  may  take  a  rule  for  judgment  against  the  three  who  Sf^'^ii/lJj 
nve  been  formally  served ;  but  we  cannot  grant  even  a  rule  msi,  as  to  the  irregular  ser. 
ther  tenant.  foj^.  j  •j^^ 

ment  against 

Vauohan,  J.,  BosANQUKT,  J.,  and  Coltman,  J.,  concurred.  tor  was^gnnuk 


tor  wasgianted 
against  the 


Rule  absolute  as  to  three  tenanU.       SS'd'Sy  ^ 
8  2  served. 
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JVw.  7. 

The  affidavit 
of  the  due  exe- 
cution of  a 
warrant  of  at- 
torney signed 
by  a  marks- 
man, should 
shew  that  it 
was  read  over 
to  him.    It  is 
not  sufficient 
to  sute  that  it 
was  duly  exe^ 
^cuted. 


Wraith  v.  Harris. 

TJODGES  moved  for  leave  to  enter  up  judgpnent  on  a  wamuit  of  attoTuy, 
signed  by  a  marksman.  The  affidavit  of  the  due  execution  wad  madek 
the  attesting  witness,  who  stated  that  the  warrant  of  attorney  was  doly  ex- 
ecuted by  the  defendant,  and  that  the  defendant  did  sign  and  eeal,  and  as  im 
act  and  deed  deliver  it,  in  the  presence  of  the  deponent.  It  was  not  stated  tbt 
the  document  had  been  read  over  to  the  defendant  before  it  was  dgned. 

TiNDAL,  C.  J. — ^The  affidavit  is  not  sufficient.   The  attesting  witness  shiKdd 
state  that  the  document  was  read  to  the  defendant. 


Vauohan,  J.,  BosANQUBT,  J.,  and  Coltman,  J.,  concurred. 


Ralerefoaed 


The  plaintiff 
'declared  in  co- 
venant for  two 
^uarter*srentin 
arrear,  and  the 
defendant 
pleaded  rien$ 
enarriere- 
Upon  demurrer 
the  plea  was 
held  bad,  and 
after  judgment 
for  the  plaintiff, 
he  obtained 
a  judge*s  order 
for  leai?e  to 
amend  the  de- 
claration on 
payment  of 
costs,  by  with, 
drawing  the 
claim  of  one 
quarter*8  rent« 
The  defendant 
afterwards  ap- 
plied to  set 
aside  the  order, 
upon  the 
ground  that  he 
ought  to  be  al- 
lowed the  costs 
ef  the  demur- 
rer, held^  that 
he  was  not  en- 
titled to  tiiose 
costs. 


Baden  r.  Flight. 

nPHE  plaintiff  declared  in  covenant  for  two  quarters*  rent,  ending  oe  ii 

25th  March,  1836.    The  defendant  pleaded  that  no  quarter's  rent,  e^^ 

on  the  25th  March,  1836,  was  in  arrear;   but,  upon  demurrer,  the  plea  ti 

held  to  be  bad,  and  judgment  was  given  for  the  plaintiff  (a). 

The  plaintiff  afterwards,  (Mojf  8,)  obtained  a  judge's  order  to  amend  ti 
declaration,  upon  payment  of  costs,  by  withdrawing  the  claim  of  one  qnarte 
rent;  and  the  costs  of  the  amendment  were  paid  to  the  defendant,  on  i 
Sd  of  June, 

On  the  6th  of  June  the  usual  order  was  obtained  for  time  to  plead  tot 
amended  declaration,  and  on  the  10th  of  June  the  defendant  applied  for  &r 
msi,  to  set  aside  the  order  made  on  the  drd  of  May,  upon  the  grooul  tl 
the  costs  of  the  plea  and  demurrer  ought  to  have  been  allowed  to  li 
inasmuch  as  the  plaintiff  had  withdrawn  his  daim  to  the  quarter's  n 
to  which  the  plea  was  applicable. 

Wilde,  Serjt.,  shewed  cause,  and  contended  that  the  defendant  was  ih< 
titled  to  claim  the  costs  of  a  demurrer,  which  had  been  decided  in  favoi 
the  plaintiff,  but  that  the  plaintiff  was  entitled  to  amend  his  dedarahotv 
the  usual  terms;  and  that,  at  all  events,  the  application  to  set  aside  the  JQ<i 
order  came  too  late  after  the  defendant  had  acted  upon  it. 

Hoggins,  in  support  of  the  rule,  urged  that  the  whole  of  the  costs  cn^ 
have  been  given  to  the  defendant,  as  the  plaintiff,  by  withdrawing  his  t 
to  the  one  quarter's  rent,  admitted  that  the  defendant  was  justified  m  resi 
the  payment  of  it. 

TiNnxL,  C.  J. — I  am  not  sure  that  the  plaintiff  ought  not  to  have  reqiun 
defendant  to  pay  the  costs  of  the  demurrer.     As  the  matter  stands  nov 

(a)  See  Baden  ▼.  Flight,  ante,  141. 
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defimdant  seems  to  be  benefited,  and  there  is  no  pretence  for  nuddng  the  pre-     Com^Pkasn 
sent  application,  especially  after  the  defendant  ha9  acted  upon  the  judge's 
otler.     The  rule  must  be  discharged. 

BosAMQUvT,  J.,  and  Coltman,  J.^  concurred. 

Rule  discharged. 


Ferguson,  Assignee  of  Smith^  a  Bankrupt,  v.  Norman.  jvov.  ii. 

JOARSTOW  had  obtained  a  rule  niw,  calling  upon  the  defendant  to  shew  JJ^^^*^  »'• 

caufie  why  the  arbitrator,  to  whom  this  cause  had  been  referred,  should  empowered  to 

not  re-consider  his  award,  or  make  a  supplemental  award.  Mf^wud'  for 

The  action  was  brought  by  the  assignee  of  a  bankrupt  against  the  defendant,  ^e  opinion  of 

who  waa  a  pawnbroker,  and  the  question  was,  whether  the  defendant,  in  re-  Qp^^  ^  spcdal 

od^ving  goods  in  pledge  from  the  bankrupt,  had  observed  the  directions  of  the  ▼frdict,  the 

39  and  40  Geo.  3,  c.  99,  sec.  6.    That  section  requires  that  the  pawnbroker  award  ?Mk  to- 

shall  enter  pawns  in  a  book  to  be  kept  for  that  purpose,  and  shall  also  ddiver  ^  amended, 

,  .   .  ,        .     .  -    ,  ,     on  the  ground 

to  the  pawner  a  written  memorandum  contammg  a  description  of  the  goods  that  theerbitia* 

pawned  and  the  sum  advanced,  and  the  name  and  place  of  abode,  and  num-  ^||||^"^ 
ber  of  the  house,  if  said  to  be  numbered,  of  the  person  or  persons  by  whom  portent  fact 
sadi  goods  or  chattels  are  so  pawned,  pledged,  or  exchanged,  and  whether  ^eciSonT'^ 
sQch  person  is  a  lodger  or  housekeeper,  as  aforesaid,  by  using  the  letter  L,  if 
a  lodger,  and  the  letter  H,  if  a  housekeeper:  and  also  the  name  lUid  place  of 
abode  of  the  owner  or  owners  thereof,  according  to  the  information  aforesaid. 
By  an  order  at  Nisi  Prius,  the  cause  was  referred  to  a  barrister,  who  was  em- 
powered to  state  the  facts  in  his  award,  for  the  purpose  of  obtaining  the 
opinion  of  this  Court,  as  upon  a  special  verdict.    The  award  was  made,  and 
the  case  came  on  for  argument  in  Trinity  Term,  but  the  arbitrator  merely 
stated,  in  the  award,  that  the  duplicates  had  the  word  Pindico  upon  them,  but 
did  not  state,  affirmatively,  whether  the  defendant  had  observed  the  directions 
contained  in  the  Pawnbrokers'  Act.     The  Court  thereupon  directed'  that  the 
matter  should  be  referred  back  to  the  arbitrator,  that  he  might  state  whether 
the  defendant  had  inquired  the  number  of  the  house  in  which  the  pawner 
lived.     The  arbitrator  made  an  amended  statement,  but  merely  found  that 
the  defendant  inquired  the  address  of  the  pawner,  without  saying  whether  he 
had  inquired  the  number  of  the  house  in  which  he  Hved. 

Peteridorf  shewed  cause  on  behalf  of  the  defendant,  and  contended  that 
the  plaintiff  was  bound  to  prove  his  case  afi&rmatively,  WUliams  v.  East  India 
Company  (a) ;  and  that  the  arbitrator  had  stated  enough  to  shew  that  the  direc- 
tions of  the  statute  had  been  complied  with. 

Barstow  was  heard  in  support  of  the  rule. 

TiNOAL,  C.  J. — ^The  right  course  is,  that  the  arbitrator  should  find  this 

(o)  3  Eatt,  1D2. 
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Cim..  -PUoi.    fact  with   more  predsion;    the  matter  must  therefore  be  leferrcd  back  to 

^""^^         him,  and  he  may  re-examine  the  same  witnesBes,  or  require  other  evidence. 
FsKousoir  '^ 

Vqmmam.         Vxvenkv,  J.,  Bosanquet,  J.,  and  Coltman,  J.,  ooncorred. 

Rde  abaolote. 


ir<m.ti.  Tucker  9.  Neck. 

^mS^^  assumpsit  on  an  attorney's  biU,  which  did  not  contain  any  taxalili 
Mn  whieh  was  item.     A  verdict  was  taken,  by  consent,  for  32/.,  at  the  aitlingB  afto 

^Hm^wm  *    TVmtfy  Term,  subject  to  the  taxation  of  the  plaintifTs  bill,  before  the  fift2 
^fBjMT  A«     day  of  Michaelnm  Term  then  next. 

>ettofttaaa-  Mantel  applied  to  the  Court  to  coknpei  the  plamtiff  to  proceed  wi&  tb 

SfontiM^  taxation,  and  the  affidavit  disclosed  the  following  facts,    llie  plaintiff  and  d^ 

dmy  of  the  aext  fondant  attended  to  tax  tiie  bill,  on  the  first  day  of  MiehaelmaM  Term,  bnl  a 

teSuit^teiid  objection  was  then  made  by  the  defendant,  that  the  officer  of  the  Inaobcs 

«r  tudnc  the  Debtors'  Court  ought  to  tax  certain  items,  and  the  taxation  was  not  fnrtba 

ft  ii0ir%«l,  prosecuted.    The  defendant,  subsequently  made  an  inefiectual  applicatioB  a 

*Bd  ^^Md  the  the  Insolvent  Court ;  and  also  applied  to  this  Court  for  a  new  trial,  upas  ^ 

•CftDd  over  un*  ground  that  fresh  evidence  had  been  discovered,  but  the  application  wia  n 

fifthdfty^f  the  ^^'    ^  ^  ^'^  ^^  ^  ^®  ^'"^'  ^^  plaintiff  proceeded  to  tax  his  cq£ 
tiim,   AeU,     in  the  action,  but  refosed  to  allow  his  bill  to  be  tax^ 
that  the  plain- 

boond'i^CT.  WUdiB^  Seijt.,  who  shewed  cause  in  the  first  instance,  contended  tiiat  usdo 

^^^  ^t  um    these  circumstances,  the  defendant  had  been  guilty  of  negligence,  and  wassd 
aobmit  hit  bill        ^^,   ,  ^    .         *i.    i.-ii -.       a 
to  taxation.       entitled  to  have  the  bill  taxed. 

TiiiDAi.,  C.  J. — This  bill  was  referred  to  taxation  by  consent,  and  ^ 
pkuntiff  stipulated  that  the  taxation  should  ta]<e  place  before  the  fifth  davo 
Mtchaelmae  Term.  It  seems  to  me  that  the  defendant  has  altogether  pasw 
by  an  opportunity  which  was  afforded  him  to  tax  the  bill,  and  that  this  s^ 
cation  ought  not  to  be  granted. 

Vauoban,  J.,  BosANQUBT,  J.,  and  Coltman,  J.,  concurred. 

Rule  fcfosc^ 


iVoo.  10. 


Brashour  9.  Russell. 


1.  Where  the  TU'ILDE,   Seijt.,  had  obtained  a  rule  asn,  calling  upon  the  plaintif  t 

venShftroS'  ^^  ce^^OJ^,  why  theservice  of  the  copy  of  a  writ  of  capioB,  should  no 

copy  of  a  ea-  be  set  aside,  and  why  the  defendant  should  not  be  discharged  out  of  ^  tm 

^Sip^f^!'  todjoiiheaienS.    The  writ  was  issued  on  the  7th  of  S^aaAer,  1837.  i 

3  W.  4«  c.  38,  B.  4,  but  tlie  sheriff *s  officer  made  another  eopy,  which  stated  that  the  writ  waa 
issued  in  the  Kiirn  of  TTUttam  the  Fourth,  instead  of  Queen  Victoria,  Hddy  that  this  was  sa 
Irregularity  only,  within  Reg.  10  Mich.  T.  8  Wm,  4.  .,    ..    u 

S.  The  defendant  was  arrested  on  the  12th  of  October^  and  the  application  for  his  discharge 
was  made  on  the  ind  of  Nooember*  Ueldy  too  late,  and  that  the  application  ought  to  have  been 
made  within  eight  days. 


BEAtHOUft- 
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the  name  of  Qoeen  Victoria:  the  defendant  was  arrested  on  the  19th  Oeiober,    cam,  PUom.. 
but  In  the  copy  of  the  writ  which  was  served  upon  him  hy  the  sheriffs  officer, 
it  was  stated  that  the  writ  was  issued  in  the  reign  of  William  the  Fourth.   No  p. 

proceedings  were  taken  hy  the  defendant  until  the  first  day  of  this  term,  when      &vmxuu 
the  role  am  was  ohtained. 

W.  H.  Watson  shewed  cause,  upon  an  affidavit  which  stated  that  the  plain- 
tiff had  caused  a  regular  copy  of  the  writ  to  he  delivered,  with  the  writ,  to  the 
sheriff;  and  that  the  incorrect  copy  was  in  the  hand- writing  of  the  sheriff's 
officer. — ^As  the  writ  was  regular,  the  arrest  was  regular  also,  and  the  plaintiff 
wgkt  not  to  he  prejudiced  hy  a  mistake  made  by  the  sheriff's  officer.    By 
2  W.  4,  c.  39,  sec.  4,  it  is  directed  that  copies  of  all  process  shall  be  deli* 
▼ered  by  the  plaintiff  teethe  sheriff;  and  that  the  sheriff  shall,  after  the  eze- 
cation  of  the  process,  canse  one  such  copy  to  be  delivered  to  every  person 
opon  whom  such  process  shall  be  executdl.     Here  the  plamtiff  deUvered  a 
tree  copy,  and  the  ahaiS  was  bound  to  deliver  that  identical  copy,  when  he 
made  the  arrest.    The  doty  of  the  plaintiff's  attorney  was  at  end,  when  he 
had  delivered  a  regular  writ,  and  a  true  copy,  at  the  sheriff^s  office.    In  Hodd 
V.  LoMffridgeia),  Coleridge,  J.,  lays  stress  on  the  fact  that  the  plaintiff  had 
not  shewn  that  he  delivered  a  true  copy  to  the  sheriff.    The  defendant's  re- 
medy must  be  against  the  sheriff.     ITindal,  C.  J.— If  the  statute  has  du-ected 
a  eertain  mode  of  proceeding,  why  is  the  defendant  to  remain  in  custody  upon 
an  irregular,  and  therefore  illegal  arrest.     It  makes  no  difference  whether  it 
happens  through  the  de&ult  of  the  sheriff,  or  of  the  plaintiff's  attorney.   Sup- 
pose no  copy  at  all  had  been  delivered?]    At  the  moment  the  arrest  was  made, 
it  was  a  good  arrest,  and  the  irregpilarity  occurred  afterwards.    [Coltman,  J. — 
If  the  detention  is  illegal,  the  party  is  entitled  to  his  discharge.]    At  all  events, 
the  defect  in  the  copy  only  amounted  to  an  irregularity  within  Reg.  Mich.  T. 
3  W.  4,  10,  and  the  process  was  not  void.     The  defendant  was  therefore 
{Kmnd  to  apply  to  a  judge  promptly,  to  set  aside  the  proceedings  for  irre- 
gularity.    Reg.  Hil.  T.  2  W.  4,  Reg.  1,  s.  33.     FoweU  v.  Petre  (b).    Cos  v. 
J\iilock{c].     Primrose  v.  Baddeley[d).     In  the  present  case,  twenty-three 
days  had  elapsed. 

Wilde,  Seijt.,  contrd,. — The  statute  which  requires  that  a  true  copy  of  the 
process  shall  in  all  cases  be  delivered,  was  made  for  the  protection  of  defen* 
dants;  and  it  makes  no  difference  whether  the  irregularity  is  occasioned  by 
the  sheriff',  or  by  the  plaintiff  in  the  suit.  In  either  case  the  defendant  is  entitled 
to  his  discharge.  As  to  the  length  of  time  which  has  elapsed,  it  is  sufficient 
fer  the  defendant  to  say — "  I  am  now,  at  this  moment,  in  custody  under  pro- 
oeas  which  ia  irregular."  The  omission  in  this  case,  is  not  in  contravention  of 
iny  rule  of  court,  but  of  a  statute;  and  in  all  such  cases  the  rule  is  held  more 
itrictly.     Nicol  v.  Boyne  [e] . 

TiNDAi.,  C.  J. — It  appears  to  me  that  this  application  comes  too  late;  and 
tis  the  fault  of  the  defendant  that  he  has  not  shewn  any  excuse  for  neglecting 

(a)  5  Dow.  721 ;  Wil.,  Wol.,  &  Dav.  379.  («/)  2  Dowl.350;  andaee^Mfai/e  y.Dams, 

ib)  5  Dowl.  276;  n  Har.  ft  Wol.  379.  1  Wil.  Wol.  k  Hodges,  35. 

{<)  1  Cr.  Sl  Mee.  631.  (e)  t  DowL  761  ;  3  M.  ft  SAtt,  812. 
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Com.  Pkatm    to  apply  to  a  judge  at  chambers.     It  is  a  rule  which  has  loug  been  acted  apon, 
that  unless  some  good  reason  can  be  shewn  for  the  delay,  aU  applicadons  to 
discharge  a  defendant  out  of  the  custody  of  the  sheriff,  on  the  ground  of  irre- 
gularity, ought  to  be  made  within  the  ordinary  time  for  putting  in  bail,  that  b 
within  eight  days.   The  question  turns  on  this, — ^whether  this  defect  in  the  copy 
of  the  writ,  was  an  irregularity  merely,  or  whether  it  rendered  the  arrest  alto- 
gether illegal.     It  seems  to  me  to  range  itself  exactly  under  the  tenth  section 
of  Reg.  Mich.  T.  3  W.  4,  which  directs  that  "  If  the  plaintiff  or  his  attomer 
shall  omit  to  insert  in,  or  indorse  on  any  writ,  or  copy  tiiereof,  any  of  the  mai- 
ters  required  by  the  said  act,  to  be  by  him  insisted  therein  or  indorsed 
thereon,  such  writ  or  copy  thereof,  shall  not,  on  that  aocount,  be  held  Toid, 
but  may  be  set  aside  as  irregular,  upon  application  to  be  made  to  the  Court 
out  of  which  the  same  shall  issue,  or  to  any  judge."     It  is  dear,  therefore, 
that  this  would  only  be  treated  as  an  irregularity;  and,  if  that  be  so,  the  case 
comes  within  the  other  rule  as  to  irregularities,  and  the  application  is  made 
too  late.     I  do  not  think  it  necessary  to  go  into  the  other  question,  lint  I  fed 
very  little  doubt  upon  it,  and  that  the  plaintiff  must  look  oyer  to  the  thenS, 
for  his  remedy. 

BosANQUBT,  J. — I  am  of  the  same  opinion.  The  case  seems  to  fall  pre- 
cisely within  the  10th  sec.  of  the  rule  of  Mich.  T.  3  W.  4,  and  it  is  dearthat  dl 
irregularities  must  be  taken  advantage  of  within  a  reasonable  time.  In  mesne 
process,  eight  days  have  been  held  to  be  a  reasonable  time,  as  I  find  by  a  ma- 
nuscript note  in  my  possession,  of  a  case  in  the  Exchequer,  On  the  other 
point,  I  should  be  sorry  to  be  thought  to  entertain  any  doubt  that  it  amounted 
to  an  irregularity. 

CoLTMAN,  J.,  concurred. 

Rule  discharged  (a). 

(a)  See  Do/y  y.  Mmkon,  pott    Empmrte  Bmrgeu,  1  WU.  Wol.  ft  Hodges. . 


Nffo.  15. 

The  plaintiff 
sued  the  defen- 
dant for  monej 
bad  and  le- 
ceiTed  bv  the 
imblication  of 
a  book  on  the 
plaintiff*8  ac- 
count.    Held^ 
that,  for  the 
purpose  of 
pleading,  the 
defendant  wu 
entitled  to  in- 
spect an  agree- 
ment in  the 
plaintiff's  |>08- 
session,  which 
contained  the 
terms  upon 
which  the 
defendant  un- 
dertook to 
publish  the 
book. 


ChARNOCK  V.  LUMLEY. 

JDAR8T0W  obtained  a  rule  nist^  calling  upon  the  plaintiff  to  shew  cao^ 
why  the  defendant  should  not  have  the  inspection  of  an  agjeemeot. 
for  the  purpose  of  enablmg  him  to  plead  to  this  action.  It  appeared,  be 
the  affidavits,  that  the  defendant  had  published  a  book  of  which  the  pkiDtiff 
was  the  author,  upon  certain  terms  stated  in  the  agreement;  only  one  copy  ox' 
the  agreement  was  made,  and  that  was  in  the  possession  of  the  plaintiff'.  Tke 
plaintiff  commenced  an  action  for  money  had  and  received  to  his  use,  and  in- 
formed the  defendant  that  it  was  brought  in  respect  of  the  proceeds  of  tb£ 
sale  of  the  book.  It  was  also  stated  that  the  defendant  was  unable  to  plead 
without  being  allowed  to  inspect  the  agreement.  The  matter  had  been  before 
Park,  J.  at  chambers,  who  referred  the  parties  to  the  Court. 

Wilde,  Seijt.,  and  Hindmarch,  shewed  cause. — ^The  defendant  has  pleaded 
to  the  action.  [Vauyhan,  J. — He  was  obliged  to  plead  whilst  this  apjUicatioa 
was  pending,  and  the  defendant  swears  he  cannot  proceed  with  the  action  with- 
out the  inspection.]     There  are  cases  where  one  party  who  holds  a  singWi 
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copy  of  a  deed  has  been  compelled  to  produce  it,  but  that  is  on  the  ground  com.  Pleat. 
of  his  being  a  trustee.     That  doctrine  does  not  apply  here.     The  Courts  have         >-*'v^^ 
freqaendy  refused  to  allow  the  parties  in  a  suit  to  inspect  private  documents,  r. 

as  letters  and  log-books.  Lumlky. 

Barstow,  in  support  of  the  rule,  cited  Bldkey  v.  Porter  {a),  where  it  was 
held,  that  if  one  part  only  of  an  indenture  is  executed,  the  Court  will  compel 
the  party  having  the  custody  of  it  to  produce  it  for  inspection,  upon  an  action 
being  commenced  by  the  other  party. 

TxNDAL,  C.  J. — ^The  case  comes  within  the  spirit  of  the  rule  which  allows 
a  pkintiff  to  inspect  documents.  If  an  action  had  been  founded  upon  this 
agreement,  the  plaintiff  would  have  bad  a  right  to  inspect  it  for  the  purpose 
of  preparing  the  declaration.  It  appears  to  me,  therefore,  that  this  rule 
ought  to  be  absolute. 

Vauohan,  J.,  BosANQUVT,  J.,  and  Coltman,  J.,  concurred. 

Rule  absolute  (6). 

(a)  1  Taunt.  386.  (&)  Smith  ▼.  Winter^  1  Horn,  ft  Hurl,  45. 


Owen  v.  Knight. 


N09.  11. 


TROVER  to  recover  an  indenture  of  lease.    The  declaration  stated  that  the  In  trorer  for  a 
plamtiff  was  possessed,  as  of  his  own  property,  of  an  indenture  of  lease,  ^^^  plSidrf*"' 
made  between  one  12.  Sadler,  of  the  one  part,  and  one  S,  Feary  of  the  other  t^•t  we  plain, 
part,  whereby  certain  premises  were  granted  to  Feory,  for  a  term  of  years,  povteitedof  the 
which  the  defendant  converted  to  his  own  use.  **««*  ■■  of  hii 

Pleat.    First— Not  guilty.  Secondly— That  the  plaintiff  was  not  possessed,  H«M^'«2i- 
88  of  his  own  property,    of  the  indenture  in  the  declaration  mentioned.  derthiaiMut, 
Thirdly — That  Feary  was  the  owner  of  the  indenture,  and  had  assigned  the  was  entided  to 
premises  to  the  plamtiff  by  way  of  mortgage,  and  that  the  plaintiff  afterwards  Jh^^w^^iff 
re-deUvered  the  indenture  to  Feary,  for  the  purpose  of  raising  money,  by  a  delivered  the 
deposit  of  it    to  enable  Feary,  to  pay  a  bill  of  exchange  drawn  by  the  Jj^  ^  *"*  *°J^ 
plaintiff,  and  accepted  by  Feary;  and  that  Feary,  with  the  plaintiff's  con-  enabling  F.  to 
sent,  appeared  to  be  the  owner  of  the  indenture,  and,  on  the  23d  May,  1836,  2id*ihan8e 
by  deed,  assigned  it  to  the  defendant  as  a  security  for  the  repayment,  by  defendant  had 
Feary,  of  150/.  then  advanced;   that  the  defendant  received  the  indenture  o^money^ra^ 
without  notice  of  the  daim  of  the  plaintiff,  and  that  the  money  due  on  the  **>e  seenritj  of 
security  of  the  deposit,  remained  unpaid,  wherefore  he  refused  to  deliver  the  of  U.  ^ 
indenture  to  the  plaintiff.     Issues  were  joined  on  all  the  pleas. 

At  the  trial,  before  Vaughan,  J.,  at  the  sittings  in  Easter  term,  the  plaintiff 
proved  a  demand  of  the  deed,  and  a  refusal  to  deliver  it  up  by  the  defendant ; 
bat  the  defendant  having  proved  the  facts  alleged  in  the  third  plea,  a  verdict 
was  found  for  the  defendant  on  the  issue  raised  on  that  plea,  and  also  on  the 
issue  on  the  second  plea. 

Tdfomrd,  Seijt.,  obtained  a  rule  nisi,  for  a  new  trial,  on  the  ground  of 
misdirection.  He  contended  that  the  issue  on  the  second  plea  ought  to  have 
been  found  for  the  plaintiff. 
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Com,  Pleat. 


OWEW 

V, 

Knight. 


Bompas,  Seijt.«  and  Godson,  shewed  canse.  The  plaintiff  authorized  Fwy 
to  raise  money  for  his  nse,  upon  the  security  of  a  deposit  of  the  lease,  and 
alter  having  done  so,  he  cannot  recover  upon  the  second  issue.  To  enable  a. 
plaintiff  to  recover  in  trover,  he  must  shew  that  he  is  entitled  to  the  poaees- 
sion  of  the  chattel  sought  to  be  recovered,  as  well  that  he  has  a  right  of  pro- 
perty in  it;  that  was  expressly  decided  in  Gordon  v.  Harper(a}.  In  that  caaai 
goods  leased  as  furniture  with  a  house,  had  been  wrongfully  taken  m  execa* 
tion,  by  the  sheriff;  and  it  was  held  that  the  landlord  could  not  maintain 
trover  to  recover  the  goods,  pending  the  lease,  because  he  had  not  the  right  of 
possession  as  well  as  the  right  of  property.  Here  the  plaintiff  had  parted  with 
the  possession  of  the  lease,  and  he  could  not  daim  to  have  it  restored  to  him 
until  the  money  which  was  borrowed  was  repaid.    Philips  v,  Robmson{b), 

Tal/ottrd,  Seijt.,  and  R.  V.  Richards,  con/rd.— The  plaintiff  had  an  assignment 
of  the  premises  made  to  him  by  Feary,  and,  therefore,  he  was  the  legal  owner 
of  the  original  lease,  at  the  time  the  action  was  brought.  The  property  'm 
title-deeds  does  not  pass,  unless  the  premises  to  which  they  refer  are  also  con- 
veyed away.  The  cases  which  are  cited,  were  decided  before  the  New  Rales 
of  Pleading.  The  effect  of  the  allegation  is,  that  the  plaintiff  was  the  owner 
of  the  indenture,  not  that  he  was  entitled  to  the  possession  of  it.  Baleff  t. 
Fermor  (c)  is  an  authority  for  the  plaintiff. 

TiNOAL,  C.  J. — ^It  becomes  unnecessary  to  give  any  opinion  upon  the  effect 
of  the  plea  of  "  Not  guilty,"  as  the  whole  case  turns  upon  the  second  issue. 
This  is  an  action  of  trover  to  recover  an  indenture  of  lease,  and,  as  is  usual, 
the  plaintiff  states,  in  the  declaration,  that  he  was  lawfully  poasessed  of  the 
indenture,  as  of  his  own  property.  The  defendant  joins  issue  upon  this  pre- 
cise allegation,  and  the  question,  therefore,  is,  whether  the  facta  which  were 
proved,  are  such  as  to  entitle  the  plaintiff  or  the  defendant  to  the  verdict  It 
ia  dear  that  the  action  of  trover  lies  only  where  the  plaintiff  has  the  right  to 
the  possession  of  the  chattd  sought  to  be  recovered,  as  well  as  the  right  of 
prc^>erty.  That  was  decided  in  the  case  of  Gordon  v.  Harper  (a),  which  has 
long  been  acquiesced  in  as  law.  The  facts  in  the  present  case  were,  that  the 
plaintiff  was  entitled  to  the  indenture  of  lease,  as  of  his  own  property,  and 
that  Feary,  with  his  assent,  delivered  it  to  the  defendant,  as  a  security  for  aa 
advance  of  money,  which  the  defendant  made,  to  pay  off  a  bill  upon  which 
the  plaintiff  and  Feary  were  both  liable.  The  plamtiff  was,  therefore,  entitled 
to  the  property  in  this  deed,  but  not  to  the  possession  of  it  until  the  money 
advanced  by  the  defendant  had  been  repaid.  Until  that  time  the  defendant 
was  entitled  to  the  right  of  possession.  Therefore,  the  verdict  was  right, 
and  this  rule  must  be  discharged. 

Vaughan,  J. — I  am  of  the  same  opinion.  The  question  is,  what  did  the 
second  plea  put  in  issue?  A  party  must  have  the  right  of  possession,  as  weQ 
as  the  right  of  property,  or  he  cannot  maintain  trover.  Here  it  was  proved 
that  the  defendant  had  advanced  money  with  the  privity  and  consent  of  the 
plaintiff,  upon  the  security  of  the  deed.  It  has  been  said,  that  the  defendant 
may  have  waived  his  lien :   it  is  true  that  if  he  had  set  up  a  title  inconststent 


(a)  7  T,  tL.  9. 


(6)  4  Btngr.  106. 


(c)  9  Price,  262. 
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with  his  lien,  he  could  not  fell  back  upon  it;  but  if  he  says  nothing  about  it.  Com.  Plea*. 

when  a  demand  is  made,  he  may  rely  upon  it  afterwards.     That  appears  by  /J^^ 

the  cases  of  White  v.  Gainer  (/)  and  Boardman  v.  Sill  [g] .  t. 


RVIGBT. 


BoBANQUBT,  J. — ^Thc  declaration  alleges  that  the  plaintiff  was  possessed  of 
the  indenture  of  lease,  as  of  his  own  property,  and  if  this  had  not  been  tra- 
Tersed  it  would  have  been  admitted;  but  it  a  put  in  issue,  and  the  evidence 
shewed  that  at  the  time  the  demand  was  made,  the  plaintiff  was  not  entitled 
to  the  possession  of  the  indenture. 

CoLTMAN,  J.,  concurred. 

Rule  discharged. 

(e)  2  BtD§r.  28.  (/)  1  Campb.  410  n. 


LuMLEY  and  others.  Executors  of  Robert  Lumley,  deceased, 

V.    MUSORAVE.  j^oo.  8. 

ASSUMPSIT  on  a  bill  of  exchange  for  608/.,  dated  29th  October,  1835,  In  Miction  od 
drawn  by  one  Joseph  Hudson,  payable  to  his  order,  four  months  after  date,  change  by  the 
and  accepted  by  the  defendant,  and  afterwards  indorsed  by  Hudson  to  Robert  jndonee  against 
Lmnley,   deceased.      The  declaration  also  contained  counts  for  mterest  of  with  a  count 
money  lent  in  the  lifetime  of  Robert  Lumley;  and  for  money  due  on  an  account  f^'^^^JJ^J^'J* 
stated  with  hhn.  lUted,  the 

The  defendant  pleaded,  to  the  first  count,  that,  after  the  cause  of  action  In  the  pf^^"that  « 
first  count  of  the  declaration  mentioned  had  accrued  to  the  said  R,  Lumley,  de-  aecond  bUl  wa* 
ceased,  and  before  the  commencement  of  the  suit,  on  the  lAihJune,  1 636,  the  said  ^^p^  tn  fuu' 
R.  Lumley,  deceased,  made  and  drew,  produced  and  shewed,  to  the  defendant,  ■atUracUoo  audi 
a  certain  paper  writing,  stamped  with  a  bill  of  exchange  stamp  of  the  value  of  the  firsf  biU, 
12».  6rf,,  and  purporting  to  be  a  bill  of  exchange,  addressed  to  the  defendant,  »nd  that  the  te- 
whereby  the  defendant  was  requested  to  pay  to  the  order  of  such  person  as  duly  paid.   It 
should  thereafter  sign  and  place  his  name  thereto  as  the  drawer  thereof,  the  ^'Jl't  diefint"^ 
sum  of  508/.,  three  months  after  the  date  thereof,  for  value  received.    And  it  bill  remained: 
was  then  agreed,  by  and  between  the  said  R,  Lumley,  deceased,  and  the  defen-  ^^  indorsee' 
dant,  that  the  defendant  should  write  and  sign  his  name  on  the  said  paper  and  that  the 
writing,  so  purporting,  as  aforesaid,  to  be  a  bill  of  exchange,  as  the  acceptor  ^^w. 
thereof,  and  should  deliver  the  same,  so  signed  with  the  defendant's  name  as  l^ff^  that  im. 
aforesaid,  to  the  said  R.  Lumley,  deceased,  and  that  the  said  R,  Lumley,  de-  in  respect  of  ic> 
ceased,  should  forbear  to  sue  the  defendant  in  respect  of  the  said  cause  of  j^^TJJS^SJd** 
action,  in  the  first  count  of  the  declaration  mentioned,  until  the  expiration  of  verdiei  for  the 
the  time,  in  and  by  the  last-mentioned  paper  writing,  so  purporting,  as  afore-  f||[IZ^^^|oi.* 
said,  to  be  a  bill  of  exchange,  and  the  custom  and  usage  of  merchants  in  that  withstanding 
behalf  limited,  and  appointed,  for  the  payment  of  the  money  therein  mentioned;  pro«Jd  that°he 
and  also  that  if,  at  any  time  after  the  expiration  of  the  said  last-mentioned  {^^  ^.4^  ^*^ 
period  of  time,  and  before  any  action  commenced  for  the  cause  of  action,  in  the  ffeld^  that  the 
said  first  count  of  the  dedsotttion  mentioned,  the  defendant  should  pay  and  T^j^T^^^ 
satisfy  to  the  holder  thereof  the  amount  of  the  money  mentioned  in  the  said 


V. 
i^luSOBAVE( 
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Com.  Pleat,  paper  writing,  so  purporting  to  be  a  bill  of  exchange,  and  satisfy  and  discharge 
LuMLEY  ^  causes  of  action,  and  should  also  pay  and  satisfy  and  discharge  the  costs 
and  charges  of  any  action  or  actions  which  might  or  should  arise  or  be  broaght 
on  the  said  paper  writing,  so  purporting  as  aforesaid,  to  any  person  or  persons 
to  whom  such  cause  of  action  should  or  might  accrue,  that  such  payment, 
satisfaction,  and  discharge  should  be  accepted  in  full  satiaf action  and  £scharge 
of  the  said  cause  of  action,  in  the  said  first  count  of  the  declaration  mentioned. 
That  in  pursuance  of  the  said  agreement,  the  defendant  then  wrote  and  signed 
his  name  on  the  said  paper  writing,  so  purporting  as  aforesaid,  in  this  plea 
mentioned,  as  the  acceptor  thereof,  and  then  delivered  the  same,  so  signed  with 
his,  the  defendanVs,  name,  to  the  said  R.  Lumley,  deceased;  and  afterwards, 
on  the  day  and  year  last  aforesaid,  the  said  /.  Hudson,  in  the  first  count  of  the 
declaration  mentioned,  subscribed  his  name  to  the  said  paper  ¥rriting,  so  par- 
porting  as  aforesaid,  as  the  drawer  thereof,  and  then  signed  his  name  on  the 
back  thereof  as  an  indorser  thereof,  to  the  said  R.  Lundey,  deceased,  who  then 
indorsed  the  same  to  certain  persons,  bearing  the  style,  firm,  and  description  of 
Jordeson  and  Webb,  who  held,  kept,  and  retained  the  same  from  thenceforth 
till  the  delivery  thereof  to  the  defendant,  as  hereinafter  mentioned.  The  plea 
then  averred,  that  the  amount  of  this  bill  was  paid  after  it  became  dae,  and  after 
an  action  had  been  commenced  by  the  holders;  and  that  no  actions,  save  and 
except  the  last-mentioned  action,  were  ever  commenced  for  any  cause  arising 
out  of  or  in  respect  of  the  said  bill  of  exchange,  whereby,  and  by  reason  of  tbe 
premises  in  this  plea  mentioned,  the  said  cause  of  action  in  the  first  comit  of 
the  declaration  mentioned,  became  extinguished,  discharged,  and  satisfied. 
There  was  also  a  plea  of  payment  to  the  first  count. 

Ab  to  the  second  and  third  counts  of  the  declaration,  the  defendant  pleaded 
non-assumpsit,  and  issues  were  joined  thereon. 

The  plaintiff  traversed  the  agreement  set  forth  in  the  special  plea  to  the 
first  count,  upon  which  issue  was  also  joined. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  last  London  sittings,  it  appeared  that 
the  bill  of  exchange  mentioned  in  the  declaration,  was  not  paid  when  it  became 
due,  and  that  the  defendant  requested  further  time  to  pay  it.  Time  was  given, 
and  nothing  was  done  until  the  14th  June,  1836,  when,  in  pursuance  of  an 
agreement  between  the  parties,  another  bill  for  the  same  amount  was  drawn 
and  accepted  in  the  manner  stated  in  the  plea.  The  former  bill  remained 
in  the  hands  of  Lundey,  the  indorsee,  who  told  the  defendant  that  the 
interest  on  that  bill  was  unpaid.  The  defendant  assented  to  this,  and  pro- 
mised that  the  interest  should  be  paid.  To  shew  that  the  transaction  amoonted 
to  a  mere  renewal  of  the  first  bill,  the  defendant  put  in  evidence  a  letter  from 
Lumley  to  Hudson,  in  which  the  former  stated  tliat  this  was  the  last  time 
Musgrav€S*s  bill  would  be  renewed.  The  bill  of  the  1 4th  Jtme  was  proved  to 
have  been  paid  by  the  defendant,  when  it  arrived  at  maturity;  but  the  interest 
on  the  first  bill  was  not  pcud,  whereupon  the  present  action  was  brought  to 
recover  it.  The  learned  judge  left  it  to  the  jury  to  say,  first,  whether  the 
agreement  set  out  in  the  plea  was  proved;  secondly,  whether  the  defendant 
promised  to  pay  interest  on  the  first  bill,  from  the  day  it  became  due,  until  the 
time  when  the  second  bill  was  paid.  The  jury  found  a  verdict  for  13/.  I5s.  6d. 
being  the  amount  of  the  interest  for  the  above  period. 

Piatt  moved  for  a  new  trial,  on  the  ground  of  misdirection. — ^This  action  i$ 


MUSORAVE. 
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not  'bronght  on  a  special  agreement  to  pay  interest :  but  upon  the  biU  of  ex-  Ctm,  Pleas, 
change,  which  was  paid  before  the  action  was  brought.  The  question  is,  whe-  Lumle y 
ther  any  right  of  action  continued  on  that  bill?  The  interest  is  merely  acces- 
sory to  the  principal  money,  and  it  would  be  an  anomaly  if  the  interest  might 
be  recovered  when  the  principal  sum  could  not.  In  HoHis  v.  Palmer  (a)  it 
was  held,  that  where  a  promissory  note  was  brought  within  the  Statute  of 
Limitations,  the  plaintiff  was  not  entitled  to  allege  in  the  declaration,  that  the 
defendant  had  paid  interest  upon  the  note,  within  six  years.  So,  in  Dillon  v. 
Rimmer(b),  where  the  defendant  was  indebted  to  the  plaintiff  on  a  bill  which  was 
dishonoured,  and  gave  another  biU  at  a  longer  date,  and  also  a  warrant  of  at- 
torney to  confess  judgment  in  case  the  second  bill  should  not  be  paid  when  due, 
and  agreed  to  pay  the  expenses  of  executing  the  warrant  of  attorney:  and  the 
second  bill  was  duly  honoured,  but  those  expenses  were  not  paid,  and  the  first 
bill  was  retained  by  the  plaintifis,  it  was  held  that  they  could  not  sue  the  de- 
fendant on  such  original  bill.  It  may  even  be  admitted  that  the  defendant 
agreed  to  pay  the  interest,  but  that  could  not  revive  the  bill  which  was  paid. 
In  Van  Sandauv,  Crosbie(c),  the  certificate  of  a  bankrupt  was  held  to  be  a  bar, 
not  only  to  the  original  debt,  but  also  to  an  action  for  consequential  damages 
arising  from  the  non-payment  of  it;  and  Holroyd,  J.,  said — "  I  am  of  opinion 
that  when  the  remedy  at  law  is  taken  away  for  the  non-payment  of  the  money, 
it  is  also  taken  away  as  to  any  consequential  damage  arising  from  such  non- 
payment." [Tindal,  C.  J. — Here  there  was  no  evidence  that  there  had  been 
payment  in  satisfieu^tion  of  the  original  bill.  The  evidence  was  the  other  way,] 
Then  Soward  v.  Palmer  (d)  cannot  be  law:  there  the  defendant  being  indebted 
to  the  plaintiff,  gave  him  a  promissory  note  for  45/.,  which  was  dishonoured; 
the  latter  afterwards  agreed  to  accept  55.  in  the  pound,  to  be  secured  by  the 
acceptance  of  a  bill  for  11/.  5^,  by  the  defendant's  brother,  which  was  accord- 
ingly given,  but  the  original  note  remained  in  the  plaintiff's  possession,  and 
was  to  revive  if  the  acceptance  were  not  honoured.  The  bill  was  not  paid  the 
day  it  became  due,  but,  on  the  following  morning,  the  defendant  tendered  12/. 
to  the  plaintiff,  including  the  amount  and  expenses  thereon,  which  the  latter 
refused  to  accept,  and  brought  an  action  on  the  original  note;  and  it  was  held 
that  he  was  not  entitled  to  recover.  ITindal,  C.  J. — ^In  that  case  there  was 
a  new  consideration,  as  the  plaintiff  had  taken  a  third  person's  security.]  Here 
the  payment  of  the  second  bill  was  equivalent  to  a  payment  of  the  first. 
Kendrick  v.  Lomax{e)  Ex-parie  Barclay  (/). 

TiNDAL,  C.  J. — It  appears  to  me  that  the  finding  of  the  jury  was  justified 
by  the  facts  which  were  proved  at  the  trial.  As  to  the  objection  made  to  the 
direction  of  the  jury,  I  left  them  to  say  whether  the  agreement  set  out  in  the 
plea  was  proved  by  the  evidence.  The  first  bill  was  due  in  March,  and  after 
it  became  due  nothing  was  done  for  some  time,  except  that  the  defendant  re- 
quested further  time  to  pay  it.  At  length,  on  the  14th  of  June,  a  second  bill 
was  drawn,  for  the  same  amount,  and  it  was  then  stated  that  a  certain  sum 
was  due  for  interest  upon  the  first  bill;  and  it  appeared  that  the  first  bill  was 
left  in  the  hands  of  Lumley,  Tliis  was  sufficient  to  entitle  the  jury  to  say 
that  the  new  bill  was  not  given  in  satisfaction  of  the  former  one;   and  it 

<a)  2  Bing.  N.  C.  713;  2  Hodges,  55.  (rf)  2B.  Moore,  274. 

(6)  7  B.  Moore.  427;   1  Bing.  100.  {e)  2  Cr.  k  J.  405. 

[c)  3  B.  &  Aid.  13.  (/)  7  Vesey,  59G. 
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Com,  PkM, 


LUMLET 

V. 


dearly  appeared  that  a  promise  had  been  made  to  pay  interest  upon  it.  The 
jury  were  directed  to  say,  whether  the  first  plea  was  proved;  and  we  do  not 
contravene  any  rale  of  law,  by  directing  that  this  verdict  should  stand. 

Vauohan,  J. — ^This  is  moved  for  misdirection,  but  it  appears  to  me  to  be 
rather  a  question  of  evidence.  It  appeared  that  interest  was  doe  on  the  finC 
bill,  and  the  plea  was  not  made  out  by  the  facts. 

BosANQuxT,  J. — ^The  question  is,  whedier  the  second  bill  was  given  in  foil 
satisfaction  of  the  first?  It  appears  to  me,  that  it  was  not  given  in  full  satis- 
faction of  the  damages  which  had  aocraed  to  the  plaintifi',  and  therefore  the 
verdict  was  right. 


CoLTMAN,  J.,  concurred. 


Rule  refused  (^). 


{g)  iMmUjf  T.  Hudson  :<— > 


^HIS  was  aa  action  againit  tbe  drawer  of 
the  above  bill,  who  pleaded  similar  pleat 
to  those  which  are  already  stated.  At  the 
trial,  before  Faughan,  J.,  the  plaintiff 
proved  that  the  drawer  had  also  promised  to 
discharge  the  interest  which  was  due  upon 
the  first  bill,  at  the  time  the  agreement  to 
give  the  second  bill  was  made ;  and  the  de- 
fendant having  failed  to  prove  the  special 
plea,  a  verdict  was  found  for  the  amount 
of  the  interest.  A  rule  nisi,  was  afterwards 
obtained  to  set  aside  the  verdict. 

Keliy  and  C.  Saunders  shewed  cause,  and 
relied  upon  the  above  decison  in  Lumhjf  v. 
Musgrave, 


Piatt  and  FT.  if.  Waismt,  in  rapport  of 
the  rule,  cited  the  cases  already  mentioned, 
and  Dickson  y.  Parkes,  (1  Esp.  110):  sod 
also  contended,  that  there  was  a  distinction 
between  the  two  cases,  inasmuch  as  the 
drawer  was  only  liable  to  the  indorsee  on 
de&ult  of  the  acceptor,  whereas,  the  acceptor, 
being  primarily  liable  for  tbe  principal  mo- 
ney, might  be  under  an  implied  liability  to 
pay  theiatcBBilalBQ. 

The  Court  repeated  the  observations  al- 
ready reported  and  discharged  the  rule  upon 
the  same  grounds. 

Ruk  diadiaiged. 


Nov.  18. 

The  defendant 
put  a  construe- 
tioD  on  an 
award,  which 
induced  the 
plaintiff  to 
move  CO  set  it 
aaide.    Tbe 
Court  decided 
that  the  defen- 
dant's construc- 
tion was  not 
correct,  and 
the  rule  was 
therefore  dis- 
charged as  the 
objection  did 
no(  then  arise. 
HeU,  that  the 
prothpnotary 
WM  correct  in 
taxing  the  costs 
ofthe  rule  for 
the  defendant, 
according  to  the 
usual  practice. 


HOCKEN  V.  GrENFELL. 

J^ILDE,  Seijt.,  obtamed  a  rule  iiwt,  on  behalf  of  the  plaintiff,  to  review 
the  prothonotary's  taxation  of  costs. 
The  pluntiff  enjoyed  the  limited  use  of  a  stream  of  water,  under  the  provi- 
sions of  an  award ;  and  there  having  been  an  alleged  interruption  of  his  right, 
by  the  defendant,  an  action  was  commenced,  which  was  afterwards  referred 
to  arbitration,  upon  the  condition  that  the  arbitrator  should  not  award  any 
thing  which  was  inconsistent  with  the  plaintiff's  rights  under  the  first  award. 

An  award  was  made,  by  which  a  limited  use  of  the  water  was  given  to  the 
defendant.  A  construction  was  put,  by  the  defendant,  upon  some  ambiguous 
language  used  in  the  award,  which,  as  the  plaintiff  contended,  made  the  award 
inconsistent  with  the  first  award,  and  also  made  it  bad  for  not  being  final ; 
and  he  applied  to  the  Court  to  set  it  aside  upon  those  grounds.  Tbe  two 
awards  and  certain  affidavits  were  turned  into  a  special  case,  and,  after  argu- 
ment, the  Court  determined  that  the  defendant's  construction  of  the  award 
was  incorrect.  According  to  this  construction  of  the  award,  the  plaintiff's 
objections  could  not  be  supported,  and  the  rule  was  discharged  without  any 
mention  of  costs.  Upon  the  taxation,  the  prothonotary  taxed  the  costs  for  the 
defendant. 
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VrowtuT  sbemd  cmbc^-Tiib  dcfcunMit  was  comptilBd  to 
^nenee  of  the  plaintiff's  role,  and,  as  it  was  ditdiarged,  die  defendant  was  en*      Bockkx. 
titled  to  his  ooetSy  aooording  to  the  nuTaiiable  pnctioe. 


OmnrrsUi. 


WUde»  Seijt.,  in  8ii|i|KHt  of  tiie  nde. — This  is  not  a  case  within  the  oidi* 
naly  role.  If  die  constniction  whidi  the  defendant  put  upon  tiie  award  had 
been  connect,  then  the  ol^ectioDS  made  to  tiie  awaad  woold  have  been  fetaL 
and  the  plaintiff's  role  must  have  been  made  absolute.  In  that  case  be  woidd 
have  been  entitled  to  costs.  But  tiie  Court  detennined  thst  the  oonstrnction 
was  wrcMig,  and  then  the  plaintiff  forbore  to  piess  his  objections,  because 
that  was  viitaaflj  a  ^^^^tinn  in  his  fevoiir.  The  alignment  on  the  other  side, 
iided  altogedier.    M'Jadnw  t.  Adam(m). 


TnauLL,  C.  J. — ^If  we  made  this  rale  abaolnte,  we  ahonkl  introdnce  an  ex- 
ception whiefa  woold  lead  to  difficulty  in  other  cases.  I  admit  that  the  defen- 
dmt  was  contending  for  a  constnicti<m  whidi  was  ontenable,  and  if  die 
plaintiff  had  waited  until  some  act  had  been  done,  whidi  would  have  entitled 
him  to  apply  for  an  attadiment  against  the  defendant,  for  not  observing  the 
award,  the  costs  might  have  been  recovered;  bat  the  plaintiff  having  moved 
to  set  aside  the  award,  and  the  Court  having  hidd  diat  it  was  a  good  award, 
the  costs  most  foOow  the  ordinary  couse. 

Vauohan,  J. — ^The  prothonotsry  has  taxed  the  costs  properly. 

BosANQUxT,  J.,  and  Coltman,  J.,  conconed. 

Rule  discharged. 

<a)  1  Soott,  99;  1  Bii«.  N.  C.  270;  3  Dow.  120. 


BULNOIS  V,  IJil'KENZIE. 


Vov.tt. 


CIR  F.  POLLOCK  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  ].  j^  ^  ^^j^ 

why  two  orders,  made  at  chambers,  should  not  be  rescinded;  and  why  the  fortheinftinise- 

defendant  should  not  be  at  liberty  to  rely  upon  certain  objections  originally  tent,  the  Court 

Btated  in  a  notice  ddivered  to  the  plaintiff,  in  pursuance  of  stat.   5  &  6  ^^?  J**!  ^* 

W4,  c.  83,  sec.  5  (a).  to  Rt?e  the 

names  and  ad- 

(a)  Sect.  5  enacts  "  That  in  any  action  objections  stated  in  such  notice:  provided  dresses  of  per- 

brought  against  any  person  for  infringing  always,  that  it  shall  and  may  be  lawful  for  **"*  whonj,  in 

any  letters  patent,  the  defendant,  on  plead-  any  judge  at  chambers,  on  summons  served  jL^J!!!**  Z*'^®'*" 

ing  thereto,  shall  gire  to  the  plaintiff,  and  on  such  defendant  or  plaintiff,  or  such  plain*  {10^^  s'^A 

in  wayidre/aciat  to  repeal  such  letters  pa-  tiff  or  defendant  respectively,  to  shew  cause  |^.  4^  ^^  m 

tent,  the  plaintiff  shall  file  with  his  declara-  why  he  should  not  be  allowed  to  offer  other  ««&  6,  he  al. 

tion,  a  notice  of  any  objection  on  which  he  objections,  whereof  notice  shall  not  have  leges  to  have 

means  to  rely  at  the  trial  of  such  action,  and  been  gtren  as  aforesaid,  to  give  Icaye  to  oftr  naed  the  inven. 

no  objectton  shall  be  allowed  to  be  made  in  such  objections,  on  such  terms,  as  to  such  tion  before  the 

behalf  of  such  defendant  or  plaintiff  res-  judge  shall  seem  fit.  patent  was 

pectively,  at  such  trial,  unless  he  prove  the  •'5?*!l?'     ^ 

a  judge  had  made  two  orders  requiring  the  nama  and  address  of  a  person  who  had  uned  tlia 
invention,  and  the  defendant  complied  with  the  orders,  the  Court  refused  to  rescind  them. 

3.  The  Court  may  order  a  furtlier  and  better  notice  of  objections,  under  their  general  juris, 
diction,  as  well  ss  under  the  statnU. 
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Com.  Pleot,  This  was  an  action  brought  for  the  infringement  of  a  patent  gnmted  to  one 
BuLNoxs  Poole,  for  an  improved  cabriolet,  and  by  him  assigned  to  the  plaintiff.  The 
Ai'Ksifsix  defendant  pleaded  several  special  pleas,  and  in  porsoance  of  the  5  &  6  W.  4, 
c.  83,  sec.  5,  delivered  with  them  a  notice  of  the  objections  which  he  meant 
to  rely  upon  at  the  trial.  The  notice  contained  a  mere  recapitulation  d  the 
objections  raised  by  the  pleas,  namely:  1.  That  the  invention  was  not  new ; 
2.  that  Poole  was  not  the  first  inventor;  3.  that  Poole  was  not  in  posaeakm 
of  the  invention  at  the  time  the  patent  was  granted ;  4.  that  the  invention  hid 
been  used  by  other  persons  at  the  time  the  patent  was  granted;  5.  that  the 
alleged  improvements  were  not  new  as  to  the  public  use  thereof;  and,  6.  that 
the  specification  was  imperfect  in  not  shewing  the  application  of  the  alleged 
improvements. 

On  the  14th  June,  the  plaintiff  applied  to  Park,  J.,  at  chambers,  for  farther 
and  better  particulars  of  the  objections,  and  after  counsel  had  been  heard,  on 
both  sides,  the  learned  judge  made  the  order  as  prayed.  The  defendant,  there- 
upon,  amended  the  fourth  objection,  by  stating  that  the  invention  had  been 
used  by  one  James  Hargrave  Mann,  in  England,  and  by  divers  other  persom 
in  other  parts  of  the  kingdom.  The  fifth  was  stated  to  be  that  the  spec^Scation 
did  not  describe  the  nature  of  the  invention;  that  every  matter  or  principle 
stated  in  it  was  already  known  to  the  public,  and  open  to  public  use,  and  that 
it  contained  no  new  combination;  and  the  6th,  that  vehicles  with  two  wheels, 
drawn  by  one  horse  and  entered  behind,  were  in  public  use  before  the  patnit 
was  granted,  and  that  the  specification  did  not  set  out  with  any  certainty 
what  the  invention  was. 

On  the  22d  of  June,  the  plaintiff  applied  to  Vaughan,  J.,  at  chamberB,  bj 
summons,  for  another  order,  requiring  the  defendant  to  furnish  the  names, 
description,  and  place  of  abode  of  the  persons  mentioned  in  the  fourth  objec- 
tion, or  that  he  might  otherwise  be  precluded  from  calling  witnesses  in  sap- 
port  of  that  objection;  and  also  further  and  better  objections  in  lieu  of  the 
fifth  and  sixth.  The  learned  judge,  after  hearing  counsel,  made  an  order  ac- 
cordingly, and,  in  obedience  to  it,  the  defendant  specified  in  detail  the  parts 
of  the  alleged  invention  which  were  not  new:  and  instead  of  the  fourth,  fifth, 
and  sixth  objections,  substituted  a  minute  detail  of  defects  in  the  8pecificatio&. 
and  also  gave  a  statement  of  the  address  and  description  of  James  HargroK 
Mann, 

The  present  rule  was  obtained  upon  the  ground  that,  under  the  provisioas 
of  the  statute,  the  defendant  delivered  the  objections  at  his  own  peril:  and 
that  the  judges  had  no  jurisdiction,  either  at  common  law  or  by  the  statute,  to 
compel  the  defendant  to  give  a  minute  and  detailed  statement  of  the  objec- 
tions which  he  intended  to  rely  upon. 

Wilde,  Seijt.,  and  Hoggins,  shewed  cause. — ^The  proviso  in  the  5th  section 
of  the  statute  points  expressly  to  a  discretion  being  entrusted  to  the  Court,  to 
compel  the  delivery  of  a  full  notice  of  the  objections  which  are  intended  to 
be  raised  at  the  trial.  But,  apart  from  the  statute,  the  Court  or  a  judge,  hare 
authority  to  interfere,  by  vutue  of  their  general  jurisdiction  in  regulating  pro- 
ceedings. Tlie  practice  of  requiring  the  parties  in  a  cause  to  give  full  and 
accurate  particulars  of  their  demands,  is  not  founded  upon  any  statute ;  but  it 
it  depends  upon  a  rule  of  convenience  which  has  been  long  established.  So 
the  power  to  compel  the  parties  to  grant  an  inspection  of  documents,  has  long 
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been  eufdaed  tvlUi  tibe  greatMt  benefit  to  saltan.    In  HUby  ▼.  JRorter  (<),    Oww^^j^^- 

where  one  put  only  of  an  indentore  was  execated*  tbe  Court  oompdkd  tlie 

partf  having  the  costody  of  it,  to  prodnoe  it  for  inspection,  upon  an  action 

being  ccwnmenced  against  hinu    Every  aigoment  need  on  the  oliher  side, 

wooM  vfiflty  to  the  powers  exercised  l^  the  Court  in  requiring  defendants 

to  give  particdan  of  an  intended  set-off.    ThestatntedGeo.  2,  c.93,sec.  IS, 

which  gives  the  right  of  set-off,  merely  requires  that  notice  shall  be  given  of 

the  debt,  and  upon  what  account  it  became  due;  bat  it  is  every  day's  pne- 

tioe  to  compel  a  defendant  to  give  particulars  of  the  set-off.    Here  the  notice 

of  objections,  was  a  mere  echo  of  the  contents  of  the  pleas,  and  it  is  evident, 

by  a  reference  to  the  new  statute,  that  tiie  information  to  be  given  in  the 

notice  should  be  something  more  than  was  given  in  the  plea.  At  all  events  the 

judge's  discretion  at  chambers  cannot  be  interfered  with,  after  it  has  been  ez« 

erdied. 

Sir  t.  PoBoek,  and  R.  V.  Rieiardi,  eoalrd.— The  situation  of  a  defendant 
18  very  different  from  tiiat  of  a  plaintiff.  The  former  is  altogether  prednded 
from  making  his  defence,  if  he  is  compelled  to  disdose  his  evidence  to  his 
opponent,  who  will  then  be  enabled  to  shape  his  case  accordingly.  But  the 
coorts  have  always  refused  to  compel  a  party  in  a  cause  to  shew  his  evi- 
dence to  the  other  side;  and,  whenever  documents  have  been  produced,  it  has 
been  upon  the  ground  that  the  party  in  whose  possession  they  are,  is  holding 
them  as  a  trustee.  This  is  the  first  time  that  such  an  order  has  been  made 
since  the  passing  of  the  statute;  and  it  is  a  very  important  question  whether 
the  Court  can  compel  a  defendant  to  comply  with  it.  The  defendant  may  go 
to  trial  at  his  own  risk,  and  if  the  judge  at  Nisi  Prius  does  not  think  that  a 
safficient  notice  has  been  given,  he  will  reject  the  evidence,  and  the  defendant 
may  then  tender  a  biU  of  exceptions.  In  Crofts  v.  Peach  (b),  which  was  an 
action  for  the  infringement  of  a  patent,  this  Court  refused  to  compel  the 
plaintiff  to  produce  a  specimen  of  the  patent  articles,  to  enable  the  defendant 
to  prepare  his  defence  to  the  action. 

TiNOAL,  C.  J. — ^This  is  an  application  to  set  aside  two  orders  made  at 
chambers;  one  has  been  complied  with,  and  there  is,  therefore,  no  occasion 
for  rescinding  it;  the  other  requires  the  defendant  to  give  the  address  and  de- 
scription of  James  Harffrave  Mann,  and  the  other  persons  mentioned  in  the 
fourth  objection.  To  a  certain  extent  that  order  has  ako  been  complied  with, 
for  Mann's  address  has  been  given,  and  it  is  unnecessary  to  rescind  that  part 
of  it;  the  only  question  is,  whether  it  should  be  rescinded  as  to  the  names 
and  addresses  of  the  other  persons.  I  think  this  Court  has  a  right  to  model 
these  proceedings  under  its  general  jurisdiction ;  and  looking  at  the  words  of 
the  statute  5  &  6  W.  4,  c.  83,  sec.  6,  it  seems  to  me  to  fall  exactly  within  the 
same  construction  as  the  statutes  of  set-off.  At  the  same  time,  there  is  a  doubt 
whether,  under  the  words  "  notice  of  objection,"  we  ought  to  require  the  de- 
fendant to  furnish  the  names  and  descriptions  of  those  persons  who  are  alleged 
to  have  nsed  the  invention.  The  order  must,  therefore,  be  rescinded  so  far  as 
relates  to  the  supplying  the  names  and  descriptions  of  those  other  persons,  and 

(a)  1  Taunt.  386,  and  see  Chamock  v.  LumUy,  ante,  244.  (6)  2  Hodg^,  110. 

VOL.  III.  T 
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Com.  Pftm.    the  jvdg€  at  Nisi  Piins  will  reject  or  admit  evidence  as  to  tiioie  poBon,  w> 
Em^iB     «>«Jing  to  his  discretion. 

V. 

M^Ksysis.  Vavohan,  J.-— It  is  tme  that  this  order  is  new  in  specie,  hot,  lookiiigii 
the  recent  act  of  parliament,  it  seems  to  me  that  it  was  intended  thst  the  de- 
fendant should  give  the  plaintiff  more  q^ecific  inlbnnation  than  the  plei 
afforded  to  him.  I  therefore  think  the  present  notice  is  insaffident,  as  the 
plaintiff  mast  now  he  taken  by  surprise,  if  the  defendant  resorts  to  eridence  d 
the  use  of  the  invention  by  any  perwns  except  Mmui. 

BosAjf QVBT,  J.— I  entertain  no  doobt  as  to  the  power  of  the  jadges  to 
order  the  particularB  of  these  objections  to  be  given.  Tlie  practice  as  to  aotioes 
ofset^offisveryaaalogoDs.  There  the  defendant  is  required,  not  to  disdoKAe 
evidence  by  which  his  case  is  to  be  supported,  but  to  give  a  leaaooaUe  soooont 
of  the  nature  of  the  transaction  which  he  intends  to  prove.  So  here  the  de* 
fendant  is  not  to  lay  open  the  proof  by  whidi  he  intaids  to  support  Ik  eve, 
and  I  think  the  order  goes  too  fer  in  requiring  the  names  and  deseriptinni  d 
the  otiier  persons  who  are  alleged  to  have  used  the  invention.  J»iremi. 
Btmd{b)  is  in  point. 

CoLTMAN,  J.^-Iliis  point  ought  to  be  decided  in  the  same  way  as  qaeatkai 
vHiich  arise  under  the  statutes  of  set-off.  The  jurisdicticm  to  make  tfaete 
orders  undoubtedly  exists,  and  the  otject  of  the  l^palature  would  be  defeated. 
if  the  judges  had  not  power  to  require  a  full  statement  of  the  grounds  of  ob- 
jection, but  so  fer  as  this  order  requires  such  very  minute  particularB,  it  ap- 
pears to  me  that  it  may  be  modified. 

Rale  absolnte  aooordingl j. 

U)  8  Price,  213. 


KiiD.SS. 


VaugHan  V.  Wilson. 


OntheSchof  jyjLBE,  Serjt.,    obtamed  a  rule  iiMt,  to  dischaige  an  order  made  by 

^ct'wu  m^e  VoMghan,  J.,  on  the  22nd  of  Jwu,  which  authorized  the  plaintiff  to 

by  oooseot,  enter  up  judgment,  mne  pro  tune,  as  of  the  6th  of  Jime, 

which  autho-  »t  ,       .  ,         ^\     .       ,.    ,       «     «      i.  ««      .        ^    ^         »ri- 

riied  pUintiff        Upon  showmg  cause,  the  affidavits  disclosed  the  following  ncta: — ^ilie 

^d'^^tlm-  Pl<^^  ^^  ^®  defendant  on  a  bill  of  exchange,  and  the  defendant  ^eaded 

meiiutdy.  On  to  the  action,  and  issue  was  joined,  and  the  cause  was  ready  to  be  tried  at  tiie 

the^d^end!i^r  ^^^  sittings.    On  the  15tii  of  May,  a  meeting  of  the  defendant's  crediton 

died,  before  was  held,  and  the  plaintiff  and  one  Smith,  another  creditor,  who  had  also  an 

hftd  entered  up  action  pending,  agreed  to  suspend  farther  proceedings  in  their  actionB,  until  a 

^  j»<^n>ent.  report  oithe  state  of  the  defendant's  affairs  could  be  made.    It  then  appeared 

WM  not  a  ciMe  to  be  the  general  wish  of  the  creditors,  that  an  equal  division  of  the  effects 

*  Wmiff  WM  «*w>uld  be  made ;  but  Smith,  in  breach  of  his  agreement,  afterwards  proceeded 

entitled  to  hft?e  vrith  his  action ;  whereupon,  on  the  6th  of  Jime,  the  defendant's  attorney 

tS^Siicpw  consented  that  a  judge's  order  should  be  mad^,  by  which  the  defendant  was 

iuHc^  under  allowed  to  withdraw  his  plea,  and  liberty  was  given  to  the  plaintiff  to  sign 

A^'^i.^^'^'  judgment  immediately,  with  a  stay  of  execution  until  the  13th  of  /«ae.    In 
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cmiMqtieiioe  ci  Smith*%  proeeecKngs,  a  fiat  in  bankroptey  was  also  issued     Com.  Pkat. 
against  the  defendant  on  the  6th  of  Jutu;  but  on  the  8th  of  June,  before  any- 
tiiii^  had  been  done  in  the  bankruptcy,  and  before  the  plea  was  withdrawn,  or 
the  piaintifir  had  signed  judgment,  the  defendant  died. 

TVj^Wrvf,  Seijt.,  shewed  cause. — ^The  judge  was  well  justified  in  making  this 
order,  because  the  plaintiff  was  in  a  situation  to  have  gone  to  trial  before  the 
defendant  died,  and  only  forbore  to  do  so,  for  the  purpose  of  enabling  the 
defendant  to  come  to  some  arrangement  with  his  creditors.  It  is  dear  that 
there  was  no  defence  to  the  action,  and  after  the  defendant's  attorney  had 
consented  to  withdraw  the  plea,  the  plaintiff  was  in  the  same  situation  as  if  he 
had  signed  judgm^t.  If  the  trial  had  taken  place  and  the  defendant  had 
died  belbre  trial,  but  after  the  commencement  of  the  sittings,  the  rerdict 
would  have  stood.  Jucehs  v.'Mmieoni  (a) .  In  MUlery,  Spurn  [b]  judgment 
was  entered  mmefro  tunc,  where  a  cause  had  been  referred  to  arbitration*  but 
more  than  two  months  had  elapsed  since  the  verdict  was  taken.  In  Green  v. 
OMen  {e)  the  Court  allowed  a  judgment  to  be  entered,  when  a  delay  of  more 
than  four  terms  had  elapsed,  whilst  the  judgment  of  the  Court  was  pending. 

WUde,  Seijt.,  in  support  of  the  rule. — The  rights  of  the  defendant's  execu- 
tors win  be  afifiected,  if  this  proceeding  is  allowed,  because  a  judgment  debt 
will  take  precedence  in  the  administration  of  the  assets.  The  plaintiff  was 
U  liberty  to  sign  judgment  between  the  6th  and  8th  of  June,  and  the  plea 
might  have  been  withdrawn  by  retraxit,  if  such  a  step  were  necessary.  But 
after  the  plaintiff  has  himself  been  the  cause  of  the  delay,  the  Court  will  not 
interfere;  and  the  Rule  of  Court,  Hil.  T.  4  W.  4,  Reg.  a,  Which  provides  that 
judgments  shall  not  have  relation  bark,  becomes  imperative.  In  all  the  cases 
where  judgments  have  been  entered  aimc  pro  tune,  the  delay  has  arisen  from 
the  act  of  the  Court.  Bates  v.  Loekwood{d),  In  Lambirth  v.  Barrington  (e), 
where  the  defendant,  on  an  issue  tried  under  the  Interpleader  Act.  died  after 
verdict  for  the  plaintiff,  but  before  the  judgment  was  signed,  the  Court  re- 
alised to  order  the  Rules  of  Court  to  be  entered  mme  pro  tune.  And  in  Lauf" 
rence  v.  Hodgson(f),  an  application  like  the  present  was  refused,  upon  the  ex- 
press ground,  that  the  delay  was  the  act  of  the  party  and  not  of  the  Court. 
Copley  V.  Day{g)  is  to  the  same  efiect. 

TiNDAL,  C.  J. — ^This  case  must  be  decided  with  reference  to  the  power 
which  the  Court  has  to  order  judgments  to  be  entered  nunc  pro  tunc.  The 
general  rule  was,  that  judgments  could  not  be  entered  up  after  the  death 
of  the  party,  between  verdict  and  judgment;  but,  by  the  stat.  17  Car.  2, 
c.  8,  judgment  may  be  entered  within  two  terms  after  the  verdict.  There  are 
aUo  cases  where  the  Courts  have  allowed  judgment  to  be  entered  nunc  pro 
tunc,  where  more  than  two  terms  have  elapsed;  but  these  are  all  cases  where 
the  delay  has  arisen  by  the  act  of  the  Court,  and  not  by  the  act  of  the  party. 
Thus  in  Lawrence  v.  Hodgson  {/]  such  an  application  was  refused  on  that  pre- 
cise ground.     Here  the  agreement  was,  that  the  plea  should  be  withdrawn, 

(a)  7  T.  Rep.  31.  (e)  2  Bing  N.  C.  149;  1  Hodges,  205. 

(h)  2  M.  &  Scott,  730.  (/)  I  Y.  &  J.  368. 

(c)  Not  then  reported.  4  Scott,  486.  {g)  4  Taunt.  702. 

•    («0  1  T.  Kep.  637. 
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Com.  PlMt.     and  that  the  plaintiff  should  be  at  liberty  to  aign  judgment ;  bat  he  £d  not  do 
Vaughait      ^  ^^  ^^  ^^^  ^^  ^^  7^^  of  June,  and  on  the  8th,  the  defendant  died.    It  is  to 
V.  be  obeerved,  that  the  administration  of  the  efiecis  of  the  deceased  wiU  be 

altered*  if  this  application  is  granted;  it  also  iqppears  to  me  that  the  plaintiff 
has  been  goilty  of  laches  which  were  by  no  taeans  justifiable.  For  then  rea- 
sons, I  think,  we  ought  not  to  order  the  judgment  to  be  entered  assc  jm 
hmc. 

Vaughan,  J. — ^1  am  disposed  to  concur.  By  the  Rule  of  Court  of  Hil.  T. 
4  W.  4,  all  judgments  must  now  be  entered  of  the  day  and  year  when  ^ 
are  signed;  but  it  is  competent  for  the  Court  to  order  a  judgment  to  bees- 
tered  nunc  pro  tunc^  by  which  I  understand  that  we  may  exercise  a  sound  & 
oretionupon  theaubject.  I  was  at  first  impressed  in  favour  of  the  application, 
upon  looking  at  the  intention  of  the  parties,  and  no  doubt  the  plaintiff  vas 
upon  vantage  ground,  and  intended  to  avail  himself  of  his  prooeedingB,  bsthe 
afterwards  consented  to  €ome  in  with  the  rest  of  the  creditors.  The  plaintiff 
had  the  opportunity  of  entering  the  judgment,  but  the  law  favours  those  irin 
are  vigilant;  and  as  the  Courts  have  interfered  only  where  the  delay  baa  hap- 
pened by  the  act  of  the  Court,  I  agree  that  this  rule  must  be  made  absoliite. 

BoBANQUBT,  J. — I  am  of  opinion  liiat  this  case  does  not  fall  within  the  {vo- 
viso  contained  in  Rule  3  of  Hikary  Term,  4  W.  4.  The  agreement  made  b^ 
tween  the  parties,  before  the  defendant's  death,  was,  that  the  plea  should  be 
withdrawn,  and  that  the  plaintiff  should  be  at  liberty  to  sign  judgment  on  the 
6th  of  June.  On  that  day  the  judgment  might  have  been  enter^  up,  and  it 
was  the  plaintiff's  own  neglect  that  he  did  not  do  so.  Without  that  agreement 
the  plaintiff  would  have  had  no  power  to  sign  judgment,  and  he  has  omitted 
to  take  advantage  of  it.  Now  the  rule  is  that  judgments  shall  be  entered  d 
the  day  when  they  are  signed,  "  and  shall  not  have  relation  to  any  other  day." 
Then  by  the  proviso  it  is  competent  for  the  Court  or  a  judge,  to  order  a  judg- 
ment to  be  entered  nunc  pro  tunc.  That  q)plies  to  cases  where  the  delay  does 
not  occur  by  the  act  of  liie  parties,  but  by  the  act  of  the  Court. 

CoLTMAN,  J. — ^There  are  circumstances  in  this  case  which  would  induce  me 
to  give  the  plaintiff  relief,  inasmuch  as  he  delayed  to  enter  the  judgment  fbr& 
laudable  reason ;  but  considering  that  the  death  of  the  defendant  has  inter- 
vened, and  that  a  total  alteration  of  circumstances  has  occurred,  without  saying 
that  the  Court  has  no  power  to  interfere,  I  think  it  would  not  be  proper  to 
allow  the  judgment  to  be  entered  nunc  pro  tunc. 

Rule  absolute. 
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Com.  Pkat» 

The  Earl  of  Harrington  and  others  v.  the  Bishop  of  "-^^ 

Litchfield  and  Coventry  and  others.     .  N<m.vi. 

QUARE  IMPEDIT.—The  dedaratiaa  stated,  that  from  time  immemorial  ^  V^re  tW. 
there  had  been  a  certain  ancient  church,  with  cure  of  aonls,  situate,  in  the  ttfli  alleged,  * 
towDfihip  of  Boulton,  which  was  a  perpetual  curacy,  augmented  by  Queen  J^  ^^'^Jh**^ 
Amuf*&  bounty ;  and  that  the  majority  of  the  proprietors  of  estates  for  the  time  propriecon  of 
being,  situate  within  the  said  township,  from  time  whereof  the  memory  of  man  Sme*bda^  ^f 
was  not  to  the  contrary,  had  nominated  and  presented,  and  had  been  used  and  the  township  of 
accoatomed  to  nominate  and  present,,  and  of  right  ought  to  have  Bom9iated  nin^[Jd^||^d^ 
and  presented,  and  still  of  right  ought  to  nominate  and  present,  a  fit  and  presented  a 
proper  person,  being  in  holy  orders,  that  is  to  say  in  the  holy  orders  of  priest-  ^pet?al  euf 
hood,  to  be  the  perpetual  curate  of  the  said  church,  whenever  at  any  time  the  ^  9^  ^« 
same  had  or  should  become  vacant  by  the  death  of  the  then  incumbent  thereof  The  defendants 
or  otherwise,  and  to  present  the  said  person  so  nominated  to  the  bishop  of  the  rf**^^*"! 
said  diocese  for  the  time  being  in  which  the  same  church  was  situate,  to  wit,  miijority  of 
to  the  Bishop  of  Lilchfteld  and  Coventry. Jor  the  purpose  of  his  bemg  admitted  ^^SSm^ 
and  licensed  by  the  said  bishop  to  the  perpetual  curacy  of  the  said  church*  the  time  being 
The  declaration  then  alleged  a  vacancy  in  the  curacy,  by  the  promotion  of  the  towndiip^  no. 
Rev.  G.  H,  Woodhouse,  the  late  incumbent,  to  the  living  of  Fniningley,  and  minated  ano- 
proceeded,  "  and  thereupon,  afterwards,  to  wit»  en  &c.,  the  then  majority  of  the  cuncr, 
the  proprietors  of  estates  for  the  time  being,  situate  within  the  said  townaliip,  JuJ|*2l'    hX 
that  is  to  say  the  now  plaintiffs,  who  then  respectively  were,  and  still  are*  tiffs  were  the  ' 
proprietors  of  such  estates,  did  nominate  William  CanUrell,  derk,  then  and  con-  ^^^^^^^^ 
tinually  afterwards,  and  hitherto  being  a  fit  and  prc^r  person  lor.  that  purpose^  estates  at  the 
and  in  holy  orders,  that  is  to  say  the  holy  orders  of  priesthood,  to  be  the  per-  nomiMtton*"* 
petiial  curate  of  the  said  church  of  Boulton,  in  the  place  and  room  of  the  said  modo  et  jfbrma. 
G.  H,  Woodhouse,  as  under  and  by  virtue  of  the  statute  in  such  case  made  and  ths?de&ndanta 
provided,  it  was  lawful  for  them  to  do,  and  did  then  present  the  said  William  ^hen  being  such 
CatUrell  to  the  defendant  Samuel,  he  then  being  Bishop  of  Litchfield  and  pioprietois  of  ^ 
Coventry,  and  by  whom  the  said  WilHam  Cantrell  ought  to  have  been  admitted  ^*JJ  ^f  aS?"^ 
and  licensed  to  the  perpetual  curacy  of  the  said  church,  &c."  nominate  the 

The  Bishop  of  Litchfield  and  Coventry  and  the  Rev.  Edward  Poole  pleaded  ^^J!^^, 
separately,  but  those  pleas  were  not  material  to  the  present  question.  The  that  the  repli. 
other  defendants  pleaded—  SlrirlJ^' 

That  before  and  at  the  time  when  it  was  in  the  declaration  alleged  that  the  matter  alleged 

plaintiffs  were  the  majority  of  the  proprietors  of  estates  for  the  time  being,  ment  of  the^ 

Htoate  within  the  said  township,  and  from  thence  hitherto,  they  the  defendants  P*«*»  instead  of 

,     .„  -  .     .      \.  ,  -  i.    ^t^    .•       1    .         joramg  issue 

were  and  still  are  the  majonty  of  the  proprietors  of  estates  for  the  time  bemg,  upon  tiie  plea« 

situate  within  the  said  township,  and  then  were  and  still  are  respectively  proprie- 
tors of  such  estates.  And  that,  after  the  said  G.  H.  Woodhouse  was  so  admitted, 
instituted,  and  inducted  into  the  church  of  Finningley,  to  wit,  on,  &c.,  they  the 
defendants  then  being  the  majority  of  the  proprietors  of  estates  for  the  time 
being,  situate  within  the  said  township,  and  then  respectively  being  the  pro- 
prietors of  such  estates,  did  duly  nominate  the  said  E,  Poole,  derk,  to  be  the 
perpetual  curate  of  the  said  church  of  Boulton,  and  did  then,  still  being  such 
majority  as  aforesaid,  present  the  said  E.  Poole  to  the  defendant  Samuel,  he 
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then  being  Bishop  of  LitchfiM  and  Coventry  ^  and  by  whom  the  said  £.  Poofe 
ought  to  have  been  admitted  and  licensed  to  the  perpetual  coracy  of  the  said 
church  of  Bouitan,  wherefore  they,  the  defendants,  did  hinder  and  prereat  the 
plaintiffs,  as  in  the  declaration  mentioned,  and  as  the  plaintiffs  had  above 
thereof  complained,  against  the  defendants:  wUhout  tku  that  the  pbintiA 
were,  at  the  time  of  the  said  nomination  of  the  said  W,  QwtrtU,  the  majority 
of  the  proprietors  of  estates  for  the  time  being,  situate  within  the  said  towa- 
alup,  in  manner  and  form  as  in  the  declaration  was  alleged.  CoBdasion  to 
the  country. 

There  were  other  pleas  which  it  is  not  necessary  to  mention. 

Replkatimk — ^That  they  the  said  defendants,  then  being  such  majority  as 
hi  the  plea  mentioned,  did  not  duly  nominate  the  said  E,  Poole  to  be  perpe- 
tual curate  of  the  said  church  of  Boulion,  in  manner  and  form  as  the  defen- 
dants have  above  in  their  plea  in  that  behalf  alleged.  Ck>nclu8ion  to  the 
country. 

Demurrer — assigning  for  cause  that  the  pluntifTs  had,  in  the  ref^catioii, 
improperly  traversed  matter  alleged  in  the  inducement  of  the  plea,  instead  of 
joining  issue.    Joinder  in  demurrer. 


Wighinum,  in  support  of  the  demurrer. — ^A  traverse  upon  a  traverse  is  not 
allowed  when  a  material  traverse  is  tendered.  Here  the  traverse  which  b 
tendered  b  material,  because  it  denies  the  plaintiff's  title,  and  therefore  tiiev 
were  bound  to  support  their  title,  as  it  is  expressly  decided  in  Lady  Chkie^ 
V.  nomp8on{a],  and  which  was  an  action  of  ^tutre  trnpedk.  There  it  is  said— 
*'  but  when  the  inducement  is  made  and  concluded  with  a  traverse  of  a  title 
ahewn  by  the  plaintiff,  there  the  plaintiff  is  enforced  to  maintain  his  titk,  and 
not  to  traverse  the  inducement  to  the  traverse."  And  the  same  principle  is 
to  be  found  in  many  authorities.  The  King  v.  the  Bishop  of  Worce$ter(h). 
Digby  v.  FiUherhert{c),  Thrale  v.  the  Bishop  of  London  [d).  T^m  v.  Sher- 
ing  [e] .  Com.  Dig.  tit.  Pleader  (G.  17.)  In  the  Croes  Keys  Bridge  Gompffaf 
T.  RmeHngsif),  where  in  an  action  for  carelessly  navigating  a  ship,  the  defen- 
dants pleaded  as  inducement,  that  the  plaintiffs  had  narrowed  the  channel  of  a 
river  which  made  the  passage  of  vessels  dangerous,  and  then  traversed  the 
allegation  of  carelessness,  it  was  held  that  the  defendants  were  not  confined  to 
give  evidence  to  prove  that  the  plaintiffs  had  narrowed  the  river,  but  that  they 
might  also  show  that  they  had  not  been  guilty  of  carelessness.  Here  the 
material  matter  in  issue  is,  whether  the  pbdntifis  have  a  right  to  present  to  the 
curacy ;  but  instead  of  proving  their  own  titie,  they  turn  round  and  attack  the 
titie  of  the  defendants.  The  plaintiffs  are  bound  to  prove  that  they  were  the 
majority  of  the  proprietors  of  estates  in  the  township. 

Cowling,  contrd. — ^It  appears  that  the  church  is  not  full;  the  defendants 
are  therefore  actors,  and  must  shew  a  good  titie  in  themselves,  in  order  tiiat  they 
may  have  a  writ  to  the  bishop,  if  the  judgment  of  the  Court  should  be  in  their 
favour.  Com.  Dig.  tit.  Pleader  (3  I.  9,)  (3  I.  12).  3  Black.  Com.  250. 
The  best  form  of  pleading  is  that  which  raises  the  whole  merits  of  the  case, 


(a)  Cro.  Car. 
(6)  Vaugrhan 


105. 
Hobart.  106. 


(d)  I  H.  Black.  376. 

(r)  Cro.  Car.  586. 

fj",  8  Bing.  N.  C.  71 ;  2  Hedges,  147. 
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nd  the  qnestioa  is  raiaed  whether  the  plaintiflli  or  the  defeaAoiti  have  the 

right  to  present.    The  trayerse  taken  by  the  defendants  mider  tlie  tAe^Ma  hoc 

18  immaterial,  and  the  jdaintifiB  were  not  bonnd  to  demnr»  but  may  nSee  a 

material  iseae  upon  the  inducement.    It  was  suflident  if  the  plaintiffs  were 

the  majority  of  a  majority  of  the  proprietors,  present  at  the  meeting,  when  the 

nomination  was  made,  and  then  tiieur  derk  would  be  duly  presented.    In 

like  manner  the  act  of  a  majority  at  a  meeting  of  any  oonstitnent  part  of  a  eor<» 

poration,  has  been  hdd  to  be  binding  upon  the  whole  body.     QMore  impedU  Is 

in  the  nature  of  trespass,  and  if  this  suit  was  conmienced  by  too  few  persons, 

there  ought  to  have  been  a  plea  in  abatement.    Yin.  Abr.  tit.  F^resentatiaii 

(N.  c.)  Com.  Dig.  tit.  Abatement  (£  9,)  (£  10.)     If  this  had  been  an  action 

of  trespass,  the  defendants  must  have  pleaded  in  abatement,  2  Wms.  Sannd. 

102  ( 14.)     GUhert  v.  Parher  (g) .    The  plaintiffs  do  not  aUege  in  the  dedara- 

tion  that  they  compose  a  majority,  but  merdy  that  CanireU  was  elected  l^  a 

majority  of  the  proprietors.    In  Lady  Chkhesley  v.  ThtmquoH  (A)  the  churdi 

was  fall,  and  no  writ  to  the  bishop  was  required,  therefore  the  defendants  were 

not  bound  to  shew  title  in  themsdves.    In  Cro§$  Keys  Bridge  Ctm^anyr^ 

Rawiing8[i)  it  b  said,  that  a  traverse  after  a  traverse  may  be  allowed.    Coaa. 

Dig.  tit.  Pleader,  (G.  17.  18.  19.  20.) 


Com.  FfaiM. 


Bui  of 
Harrimoton 

V. 

Bishop  of 

LlTCHniLD. 


Wtghtnum  in  reply. — ^The  plaintiffs  would  be  bound  to  prove  that  they  were 
the  majority  of  the  proprietors,  or  they  could  not  recover  in  this  action;  there 
cannot  be  a  doubt  upon  that  point.  Nor  was  it  necessary  for  the  defendants  to 
make  out  any  titie  in  themsdves ;  it  would  be  quite  suffident  if  they  destroyed 
the  plaintiff's  title.  In  Darners  v»  the  Bishop  of  Wsrcss^ik)  it  appears^ 
that  if  the  defendant  have  a  judgment  upon  demurrer  to  the  declaration,  he 
shall  have  a  writ  to  the  bishop  witiiont  making  any  tide. 


Judgment  for  tlie  defendants  was  about  to  be  delivered,  when  CowUag  prayed 
leave  to  amend  on  tlie  uaud  terms. 

Rule  aocordingiy. 


{k)  Cro.  Ctr.  106. 


(i>  3Biiig.  N.  C.  76. 
{k)  Dyer,  248. 


%  Hodgetr  U7. 


DfiLEOAL  V.  HlOHLET. 


Yor.  ». 


A  CnON  on  the  case,  brought  against  the  defendant  for  malidoudy  charging  AfUr  judgment 

the  plaintiff  with  a  fraud,  and  for  causmg  a  Kbd  respecting  the  charge  ^^^l^^ 

to  be  inserted  in  a  newspaper.    The  first  count  of  the  dedaration  charged  the  to  one  of  seye. 

malidous  prosecution,  and  the  second  and  third  were  founded  upon  the  Kbd.  [ifl5ltlOT*in''iin' 

The  defendant  pleaded — I.  Not  guilty  to  the  whole  dedaration.     2.  To  the  action  for  a  li. 

let  count,  a  justification  of  the  charge;  4th,  5th,  and  6th,  to  the  2nd  count,  ^nj  \^  J^ 

a  justification  of  the  libd;  and  similar  pleas  to  the  third  count.    The  plaintiff  him  to  with- 

catioo  of  de  itgyria  to  other  pleas,  which  are  open  to  the  same  objections,  and  substitute  a 
demurrer.  > 

2.  Where  there  were  three  counts  in  libel,  and  Not  guilty  had  been  pleaded  to  the  whole 
deelsration,  and  issuer  in  fact  had  alra  been  raised,  upon  pleas  to  the  firsf  vA  last  counts  and 
judgment  Iwd  t>ren  given  for  the  plaintiff,  on  a  demurrer  to  a  special  plea  to  the  second  count, 
the  CSoort  allowed  the  plaintiff*  to  withdmw  the  first  and  third  counu  from  the  record,  on  pay. 
meat  of  costs. 


HlOHLXT. 
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CotiuPkag.    demfinred  to  the  second  plea,  and  also  to  the  fonrth,  fifth,  and  sixth  pleas. 
BblboIl     '^^  ^^®  P^^^  ^^  ^^  ^'^  count,  he  replied  de  injwrid. 

The  Court  held,  upon  the  argument  of  the  demurrer,  that  the  second  pies 
itas  bad  in  form  as  well  as  in  substance,  and  that  the  fourth,  fifth,  and  ^zth 
pleas  were  also  bad  (a). 

It  appeared  that  the  pleas  to  the  third  count  were  liable  to  the  same  €k^ 
tions  as  the  pleas  to  the  second  count. 

Wiide,  Serjt.,  obtained  a  rule  nin,  calling  upon  the  defendant  to  shew  cause 
why  the  plaintifi*  should  not  be  at  liberty  to  strike  out  the  first  count  in  the 
dedaration,  and  withdraw  the  replication  of  de  injurid,  to  the  pleas  to  the  third 
count,  and  substitute  a  demurrer. 

mfrntrd,  Seijt.,  and  E,  V,  WiUiams,  shewed  cause. — ^This  application  is 
not  a  matter  of  right,  but  it  is  made  to  the  discretion  of  the  Court,  and  in 
this  case  the  plaintbST  is  not  entitled  to  any  favour.  If  the  object  of  the  action 
is  to  protect  the  character  of  the  plaintiff,  the  issues  which  are  raised  on  the 
record  are  well  adapted  to  meet  that  purpose.  But  it  is  manifest  that  the 
plaintiff  is  desirous  of  avoiding  the  real  merits  of  the  case.  ITindal,  C.  J.— 
The  latter  part  of  the  rule  is  that  which  I  doubt  about,  but  I  do  not  see  how 
you  can  prevent  the  plaintiff  from  striking  out  one  of  the  counts  in  the  decla- 
ration. He  might  enter  a  noUe  prosegmJ}  This  must  be  treated  as  an  entire 
rule.  Strotherr,  Rander8on(b)  and  De  Rutzen  v.  Hoyd{c)  are  authorities 
against  this  iqpplication.  A  record  cannot  be  altered,  when  the  alteration  will 
prejudice  the  opposite  party. 

WUde^  Seijt.,  con/rd. — ^If  ^e  defendant  should  obtain  a  verdict  on  the 
issues  raised  on  the  third  plea,  the  plaintiff  would  still  be  entitled  to  judgment 
noil  ohstante;  and,  therefore,  the  Court  will  not  compel  the  plaintiff  to  go  to 
trial,  when  a  demurrer  will  decide  the  question  at  a  much  less  expense.  From 
the  judgment  which  has  been  already  given,  it  is  manifest  that  the  pleas  to 
the  third  count  cannot  be  supported,  and  that  the  £ault  wrill  not  be  cured  by 
the  verdict.  The  cases  which  have  been  cited,  are  not  applicable  to  the  pre- 
sent question. 

TiNDAL,  C.  J. — ^I  fed  a  difficulty  in  saying  that  after  the  plaintiff  has  re- 
plied de  injurid,  he  may  be  allowed  to  alter  the  course  of  the  trial  at  Nisi 
Prius,  by  withdrawing  the  replication  and  substituting  a  demurrer.  In  the 
present  case,  the  plaintiff  may  set  himself  right,  because  he  may  enter  a 
nolle  prosequi  as  to  either  of  the  counts.  I  think,  therefore,  that  this  rule 
must  be  discharged*  the  plaintiff  being  at  liberty  to  withdraw  the  first  and 
last  counts  in  the  dedaration,  on  payment  of  costs.  The  costs  of  this  mle  to 
be  costs  in  the  canse. 

Vauoran,  J.,  BosANdUBT,  J.»  and  Coltman,  J.,  concurred. 

Role  disdiargcd. 

(«)  8ce  Dele^l  v.  Higfaley,  ante,  158.  (e)  5  Ado.  ft  BUii,  456. 

(6)  5  Dow.  2S0. 
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Daly  v.  Mahon.  jvod.  s. 

IJURLSTONE  moved  to  discharge  the  defendant  out  of  the  custody  of  the  Where  no 

sheriff,  upon  the  ground  that  the  affidavit  to  hold  to  hail  was  defective.  ^^  *made"to 

He  made  several  ohjections  to  the  affidavit ;  hut  it  appeared  that  the  defen-  ^^f^^^  * 

dsnt  was  arrested  on  the  25th  of  Jufy,  and  that  no  application  to  discharge  of  the  cuito«j^ 

bim  out  of  custody,  was  made  to  a  judge  at  chambers  until  the  15th  of  ®^  Ih***'*"^ 

Avgwt,    For  the  purpose  of  accounting  for  the  delay,  an  affidavit  was  pro-  of  a  defect  in 

duced,  by  which  it  appeared  that  the  defendant  was  very  aged,  and  suffering  ^*d  *  h»n 

from  severe  indisposition ;   Primrose  v.  Baddeley  (a)  was  cited  to  shew  that  until  21  days 

if  the  delay  was  accounted  for,   the  lapse  of  time  was  no  objection,    and  \^^  to'betoo 

Rock^,  Johnson  (b)  where  it  is  said,  that  the  rule  is  not  so  strict,  when  objec-  ^^  •"d  that 

..  .     ,  .  ,    1  •»•  extreme 

tons  are  made  by  persons  m  custody.  Bgt  and  tnfir. 

mitv  of  the  de- 
fendant was  no 

TiNDAL,  C.  J. — Objections  to  the  affidavit  to  hold  to  bail,  ought  to  be  aufficient  ez- 

made  within  a  reasonable  time,  which  has  been  held  to  be  within  the  ordinary  SJULf*'  **** 

time  for  putting  in  bail.     In  Fowell  v.  Petre  [c)  a  prisoner  was  held  to  be  too 

late  after  nineteen  days  had  elapsed.     I  do  not  think  any  sufficient  excuse  has 

been  offered,  because  the  application  did  not  require  any  personal  exertion  to 

be  made  by  the  defendant  himself. 

Rule  refused  [d) . 

(a)  2  Dow.  350;  2  Cr.  k  M.  168.  (d)  See  Brasbour  ▼.  Russell,  ante,  212. 

{b)  4  Dow.  405.  Exparte  Burgess,  1  Wil.  Wol.  k  Hodges. 

(0  5  Dow.  276;  2  Har.  &Wol.  379. 


Oldroyd  V.  J.  Crampton,  John  Crampton,  and 

H.  Wilkinson.  noc.  «. 

'pHE  declaration  stated  that  Thomas  Oldroyd,  derk  to  the  trustees  of  the  ^^^^^^  ■*• 
Dewsbwry  and  Leeds  turnpike  road,  acting  under  and  by  virtue  of  an  act  underS  Oeo.  4, 
of  parliament  made  and  passed  in  the  fifty-sixth  year  of  the  reign  of  his  late  ^jJ^li'iJ,*'* 
majesty  king  George  the  Third,  intitled,  &c.,  complained,  &c.  renter  of  turn. 

For  that  whereas,  heretofore,  to  wit,  on  the  30th  day  of  Jvly,  1835,  at  a  fbUwi^ar 
[mblic  meeting  of  the  trustees  of  the  said  turnpike  road,  duly  held  by  virtue  rent  in  arresK, 
md  authority  of  the  statutes  in  that  case  made  and  provided,  at  Dewbury  in  sbouldhihi^ 
the  county  of  York,  the  tolls  of  the  several  gates,  chains,  and  sidebars,  erected  ^*>*JJ  ^«  ^f««- 
ipon  the  aaid  turnpike  road,  were  duly  put  up  and  let  to  farm  by  auction,  by  which  the  tolli 
virtue  of  the  powers,  and  in  the  manner  directed  by  the  statutes  in  that  case  J^^^jJ^;  ^^ 
signed  by  the  tniMeci,  or  their  derls,  or  treasnrer. 

9.  Bat  it  need  not  set  out  all  the  oreliniinaiy  steps  which  are  required  to  render  a  meeting 
valid  fo^  the  letting  of  the  tolls;  it  is  sufficient  to  sute  that  at  a  public  meeting  of  the  tnia- 
teca,  duly  held  by  virtue  of  the  statutes  in  that  case  made  and  provided,  the  tolb  i^ere 
duly  put  up  and  let  by  auction,  by  Tirtne  of  the  powers,  and  in  Uie  manner  directed  by  the 
statutes. 


C&AMPTOK. 
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Com.  Pktti.    made  and  provided,  and  the  said  Joshua  Cnu^ton  did  then  and  tbere  beoome 
0L0R07D      ^^  ^^  ^®  ^^  ^^  highest  bidder  for  the  said  tolls,  and  was  thereopon  duly 
declared  the  fetrmer  or  renter  thereof,  at  the  yearly  rent  or  sam  ci  1630(.  for 
three  years  from  the  8th  day  of  September  then  next,  and  the  said  Jtukm 
Crampttm  did  then  and  there  produce  and  tender  the  said  John  Craw^Um  and 
Hemy  WUkituon  to  the  said  trustees  as  his  sureties  for  the  payment  of  the  aid 
rent ;  and  thereupon,  in  consideration  of  the  premises,  afterwards,  to  wit,  cm 
the  same  day  and  year  aforesaid,  by  a  certain  agreement  thoi  and  there  mde 
by  and  between  the  said  trustees,  (in  pursuance  of  the  power  and  aintfaaRty 
given  to  and  vested  in  them,  the  said  trustees,  by  the  said  statutes  or  wme  or 
one  of  them,  and  of  all  other  powers  and  authorities  enabling  them  in  that  be- 
half,) and  the  said  defendants,  the  said  trustees,  did  consent,  oontrect,  and 
agree  with  the  said  Joshua  Crampton  to  let  to  him,  and  the  said  Jo^ 
Crampton  did  agree  to  take  of  and  ^om  the  said  trustees,  the  said  tolls,  and  aS 
and  every  the  said  gates,  chains,  and  sidebars,  for  the  term  of  three  yein 
from  the  said  8th  day  of  September,  then  next,  at  the  yearly  rent  of  16302.. 
payable  by  twelve  equal  monthly  payments  in  each  year,  on  the  eighth  day  of 
each  successive  month,  the  first  payment  thereof  to  be  made  on  the  said  8th 
day  of  September,  then  next  ensuing;   and  also.under  and  subject  to  eertaia 
other  conditions  and  stipulations  and  agreements  therein  contained.    And  the 
said  Joshua  Crampton  as  farmer  or  renter  of  the  said  tolls,  and  tiie  said  Jth 
Crampton  and  Hewj  Wilkinson  as  his  sureties,  did  thereby  jointly  and  aeve- 
rally  promise,  undertake,  and  agree  to  and  with  the  said  tmatees,  that  be,  the 
said  Joshua  Crampton,  his  executors,  or  administrators,  should  and  woold  well 
and  truly  pay,  or  cause  to  be  paid,  the  said  yearly  rent  or  sum  of  1630/.,  at  the 
times  in  the  proportions  and  in  manner  thereinbefore  limited  and  appointed  for 
that  purpose,  and  perform,  fulfil,  and  keep,  all  and  singular  the  oonditkoi, 
restrictions,  and  agreements  therein  contained,  and  which,  on  the  part  of  the 
highest  or  last  bidder,  fjarmer,  or  renter  of  the  said  tolls,  were  or  ought  to  be 
performed ;  and  the  said  plaintiffs  say  that  afterwards,  to  wit,  on  the  said 
8th  day  oi  September,  1835,  aforesaid,  the  said  Joshua  Crampton  entered  into  and 
upon,  and  took  possession  of,  all  and  singular  the  toll-houses  of  and  belonging 
to  the  said  trustees,  and  then  being  upon  and  adjoining  the  said  turnpike 
road  with  the  appurtenances ;  and  by  virtue  of  the  said  agreement  then  and 
there  became  and  was  interested  in  and  entitled  to  and  possessed  of  the  said 
tolls,  and  all  and  every  the  said  gates,  chains,  and  sidebars,  belonging  to  the 
said  turnpike  road. 

Breach — ^That  after  the  making  of  the  said  agreement,  and  dnrhig  the  eaid 
term  of  three  years  thereby  granted,  to  wit,  on  the  8th  day  of  Sqftembert 
in  the  year  of  our  Lord,  1836,  a  large  sum  of  money,  to  wit,  the  sum  of 
271/.  lZs.4d.  of  the  rent  aforesaid,  for  tfvo  montUy  payments  thereof  endiag 
on  the  day  and  year  last  aforesaid,  beoaiBe  and  was  due,  and  still  is  in  airev 
and  unpaid  by  the  said  Joshua  Crampton.  as  fhrmer  or  renter  of  the  said  tofls, 
to  the  said  trustees,  contrary  to  the  tenor  and  efiSect,  true  intent,  and  meeningt 
of  the  said  agreement,  so  made  as  aforesaid,  of  all  which  several  premises  the 
said  defendants  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  bad  no- 
tice and  were  requested  to  pay  the  said  sum  of  money  so  in  arrear  as  afore- 
said; yet  the  said  defendants  had  not  paid  the  same,  to  the  damage  of  the  said 
trustees  of  500/.;   and  therefore  the  said  plaintiff,  as  such  deit  to  the  said 
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trustees  as  aforesaid,  and  by  force  of  the  statute  in  sncli  case  made  and  prori-     com.  Pleat, 
vided  broQgbt  his  eoit. 

Demwrrer,  and  the  following  causes  of  demurrer  were  shewn. — ^That  it  was 
not  stated  in  the  declaration  whether  the  said  trustees  caused  such  notice  to 
be  given  of  the  time  and  place  of  holding  the  said  meetmg,  whereat  it  was  al- 
leged the  said  tolls  were  put  up  and  let  to  farm,  as  was  required  by  the  statute, 
to  render  the  said  meeting  a  legal  and  valid  meeting,  for  the  purpose  of  letting 
to  £Rnn  the  said  tolls.    And  also  for  that  the  several  allegations  that  the  said 
meeting  was  duly  held,  aad  that  the  said  tolls  were  duly  put  up  and  let 
to  farm  by  auction,  were  too  general ;  and  that  the  plaintiff  ought  to  have 
set  forth  such  facts  as  would  enable  the  Court  to  judge  whether  the  said 
meeting  wbb  duly  held,  and  the  said  tolls  duly  put  up  and  let,  and  whether 
the  several  directions  given  by  the  said  statute,  touching  the  holding  of  meet- 
ings for  the  purpose  of  letting  tolls,  and  the  putting  up  and  letting  such  tolls, 
were  observe  and  complied  with;  upon  which  facts,  some  certain  and  definite 
usne  or  issues  might  be  taken  to  be  tried  by  the  country.     And  also  for  that 
it  was  not  stated  that  the  said  agreement  was  signed  by  the  trustees  letting 
the  said  tolls,  or  any  two  or  more  of  them,  or  by  their  derk  or  treasurer,  and 
by  the  said  defendant  Joshua  Crampton  as  the  lessee  and  fiarmer  thereof,  and  the 
said  other  defendants  as  his  sureties ;  or  that  the  said  agreement  was  by  deed 
or  under  the  seals  of  the  said  trustees  or  any  of  them. 


C.  D.  Bevmn»  in  support  of  the  demurrer. — ^The  trustees  profess  to  have  acted 
io  parsnance  of  the  55th  section  of  the  Turnpike  Act,  3  Geo.  4,  c.  126.  That 
section  requires  that  the  tolls  should  be  let  at  a  public  meeting  at  which  cer- 
tain directioos  shall  be  observed  (a).  Now  when  a  special  authority  is  dele- 
gated to  particular  persons,  it  ought  to  be  shewn  that  the  authority  has  been 
gtiicdy  purraed.  In  this  case  the  act  is  imperative  and  not  directory,  and  the 
distinctkm  between  directory  and  positive  statutes  is  pointed  out  in  Pearse  v. 


(a)  Sect.  55  diiecta,  ''  That  it  shall  and 
may  h%  lawful  for  the  trustees  or  commis- 
fi'oDen  of  every  turnpike  road,  at  a  public 
meeting,  to  let  to  ftirm  the  tolls  of  the  seve- 
ral gates  erected  upon  their  respectiye  turn- 
pike roads  in  the  manner  hereinafter  men- 
tioned, althoug'h  no  express  power  shall 
have  been  g'iven  by  any  act  or  acts  for  that 
purpose,  and  that  whenever  any  tolls  shall 
hereafter  be  let  to  farm  by  virtue  of  the  pow- 
ers given  by  this  er  any  other  act  or  acts 
of  parliament,  the  following  directions  shall 
be  observed;  that  is  to  say,  the  trustees  or 
coDimisaioners  shall  cause  notice  to  be  given 
of  the  thne  and  place  for  letting  the  same,  at 
least  one  month  before  the  day  to  be  ap- 
pointed ibr  that  purpose,  by  aflBxing  the 
lame  upon  every  toll-gate  belonging  to 
iuch  turnpike  road»  and  also  by  insertion 
thereof  in  some  public  newspaper  circulated 
in  that  |»art  of  the  country,  and  specifying 
in  every  such  notice  the  sum  which  the 
laid  tolls  produced  in  the  preceding  year 
dear  of  the  salary  for  collecting  the  same, 
n  case  any  hired  collector  was  appointed, 
lod  that  they  "will  let  such  tolls  by  auction 
o  the  best  bidder  on  his  producing  suffi- 


cient sureties  for  payment  of  the  money 
monthly  or  otherwise,  (as  in  such  notice 
shall  be  specified,)  and  that  they  will  be  put 
up  at  the  sum  which  they  were  let  fbr,  or 
produced  in  the  preoeeding  year,  clear  of 
the  salary  of  the  collector;  and  to  prevent 
fraud  or  any  undue  preference  to  the  let- 
ting thereof,  the  trustees  or  commissioners 
are  hereby  required  to  provide  a  glass  with 
so  much  sand  in  it  as  will  run  from  one 
end  of  it  to  the  other  in  one  minute,  whioh 
glass,  at  the  time  of  letting  such  tolls,  shall 
be  set  upon  a  table ;  and  immediately  after 
every  bidding  the  glass  shall  be  turned,  and 
as  soon  as  the  sand  is  run  out  it  shall  be 
turned  again,  and  so  for  three  times  unless 
some  other  bidding  intervenes;  and  if  no 
other  person  shall  bid  until  the  sand  shall 
have  run  through  the  glass  three  times,  the 
last  bidder  shall  be  the  fhrmer  or  renter  of 
the  said  tolls,  and  shall  forthwith  enter  into 
a  proper  agreement  for  the  taking  thereof, 
and  paying  the  money  at  the  times  specified 
in  such  notice,  with  such  surety  or  sure- 
ties for  payment  thereof,  and  under  such 
conditions  and  in  such  manner  as  the  said 
trustees  or  commissioners  shall  think  fit.'* 


Oldrotd 
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Com.  Pleat.    MoTrtce{b)  and  The  King  v.  the  Mayor  of  Norw%eh{c).    In  TuJOy  ▼.  SjMribei(^ 
it  was  held  to  be  necessary  to  shew  that  there  was  a  petition,  and  who  tlie  pe- 
v.  titioners  were,  and  that  they  were  creditors  to  the  amoant  of  the  Bona  le- 

CaAXPTOK^    quired  by  the  Bankrupt  Act.  5  Geo,  1,  c.  24 ;  and  that  an  allegation  that  the 
commission  was  issued  in  due  form  of  law  was  not  sufficient.    So  here  it  k 
not  enough  to  state  that  the  tolls  were  let  at  a  meeting  "  duly  hdd  by  virtae 
and  authority  of  the  statutes."     [Tindal,  C.  J. — ^This  is  a  case  where  the 
defendants  have  taken  all  the  benefit  of  the  contract.     Many  of  the  directioos 
in  the  statute  are  extremely  minute.     Is  it  necessary,  for  instance,  to  state  in 
the  declaration  that  the  glass  held  so  much  sand  as  would  have  run  through 
in  one  minute?    It  seems  to  me  that  the  general  allegation  is  sufficient.] 
Then  there  is  another  objection,  namely  that  the  declaration  states  that  the 
tolls  were  duly  put  up  and  let  to  femn,  and  that  an  agreement  was  made  by 
the  trustees,  in  pursuance  of  the  power  vested  in  them  by  the  statute.    Now 
at  common  law  the  demise  would  require  to  be  made  under  seal ;  bat  as 
no  deed  is  pleaded,  the  plaintiff  ought  to  have  shewn  by  what  anthoritj 
the  agreement  was  made.     [Tindal,  C.  J. — ^The  statute  is  a  public  one,  and 
we  are  bound  to  take  notice  of  its  provisions.     I  am  not  aware  of  any  in- 
stance where  a  party  who  has  had  the  benefit  of  a  contract  could  take  such 
an  objection.]    In  Pearse  v.  Morrice{b),  the  party  for  whom  the  defendant  was 
surety,  had  taken  a  benefit  under  the  contract,  and  it  was  held  that  the  defendant 
might  take  advantage  of  a  similar  defect.    [Tindal,  C.  J. — There  every  lease 
which  was  not  made  in  pursuance  of  a  local  statute  was  declared  to  be  "  ndl  and 
void  to  all  intents  and  purposes  whatsoever."  Here  the  statute  is  only  directory.] 
The  plaintifi* alleges  that  an  agreement  was  made  in  pursuance  of  the  statute;  bat 
he  ought  to  have  shewn  how  the  agreement  was  made;  and  cannot  be  per- 
mitted to  state  the  result  of  the  steps  which  were  taken,  to  comply  with  the 
statute.  Lloyd  v.  Wood{f).  In  general,  an  allegation  that  an  act  lus  beeadoly 
or  lawfully  performed  is  not  sufficient.  The  Abbott  of  Strata  MarceUa's  a»e(y). 
Everard  v.  Paterson(h).  Hodsdon  v.  Harridge(t).  The  turnpike  acts  have  al- 
ways received  a  very  strict  construction.  Bell  v.  Nixon  {k) .  And  at  all  events  the 
declaration  ought  to  have  alleged  that  the  agreement  was  signed  by  two  d 
the  trustees,  or  their  clerk  or  treasurer.    By  the  57th  section  of  the  statute,  ^ 
is  provided  that  all  agreements  entered  into  for  the  letting  of  the  tolls,  signed 
by  the  trustees  or  commissioners  or  any  two  or  more  of  them  only,  their  derk 
or  treasurer,  and  the  lessee  or  farmer  and  his  sureties,  shall  be  good,  valid,  and 
effectual,  to  all  intents  and  purposes  whatsoever,  notwithstanding  the  aame 
may  not  be  by  deed  or  under  seal,  any  act  to  the  contrary  thereof  not- 
withstanding.    Here  it  is   not  even  alleged  that  the  agreement  was  in 
writing. 

AddieoH,  contr^. — ^The  fallacy  in  the  argument  used  for  the  defendants  is, 
that  an  agreement  would  be  binding  upon  them,  although  it  might  not  have 
been  made  in  pursuance  of  the  57th  section  of  the  statute.  If  a  fiumer  of 
tithes  has  received  the  benefit  of  his  contract,  he  will  be  liable  to  be  soed, 
although  there  was  no  demise  of  the  tithes  under  seal.     [TiadiB/,  C.  J.^-1^ 

6)  2  Ado.  9l  Ellis,  84.  (g)  9  Rep.  S5. 


li 


2  B.  ft  Ado.  310.  (A)  2  Marsh.  304. 

I  2  Lord  Ray.  1546.  (i)  2  Wms.  SauiuL  61  b. 

if)  6  Ado.  k,  Ellis,  228.  {k)  7  Bingh.  393. 
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n  an  action  against  aareties.]     The  cases  which  have  heen  cited  are  distin-  Com,  Pleat. 
^ishable  from  the  present.     Pearse  v.  Morrice(l),  has  heen  distingnished        ''-"v^ 

during  the  argament.    Althovgh  a  lease  hy  hnshand  and  wife  is  required  to  he  Omnon 

hj  deed  "  still,  however,  if  the  lessee  or  any  other  plead  a  demise  hy  hnshand  CmAMPTOir. 
and  wife,  it  is  not  necessary  to  plead  it  to  be  hy  deed."  2  Wms.  Sannd.  180  a« 
Wtteo^s  cafe(m). 

TiNDAL.  C.  J. — ^Tbe  second  point,  that  the  declaration  does  not  allege  that 
tbe  agreement  was  in  writing  and  signed  hy  the  trustees  or  their  derk,  is  very 
strong  against  yon,  and  yon  will  do  well  to  amend. 

Addium  assented. 

Rule  accordingly. 

(i)  2  Ado.  ft  Ellis,  84.  (M)2Rep.  61b. 


Bush  v.  Green. 


Nop.  10. 


T*ROVER  to  recover  a  gun  the  property  of  the  plaintiff.    Plea* — Ist,  Not  I.  A  dcimu- 

Guilty;   2ndly,  that  the  gun  was  not  the  property  of  the  plaintiff;   and,  ||^^  mnted 

3rdly,  that  on  the  24th  of  November,  1830,  one  WilUam  Jones  Burdett  was  Cforetliel  &« 

lord  of  the  manor  of  High  LittleioM  and  also  lord  of  the  manor  of  Stowey,  doM  not  con. 

in  the  county  of  Somerset:   and  heing  lord  of  the  said  manors  the  said  t*nuela  force 

^  ,    ,  M  at  10  entitle 

W.  J,  Bttrdett,  before  the  commission  of  the  supposed  grievance,  to  wit,  agamekeepei' 

on,  &c.,  according  to  the  form  of  the  statute,  &c.,  by  writing  under   his  Jjl^i^JjJby' 

kand  and  seal,  did  nominate  and  authorize  and  appoint  one  William  Cross*  him  after  that 

man,  therein  described  as  servant  of  the  defendant,  to  be  gamekeeper,  of,  in,  ^l^l^^To'have 

and  to,  his,  the  said  W.  J.  Burdett* s,  said  manors,  and  each  of  them,  with  •  notice  or  ac. 

fnli  power,  license,  and  authority,  within  and  upon  the  said  manors,  or  either  li^mattenln^ 

of  them,  to  kill  any  hare,  pheasant,  partridge,  or  any  other  game,  whatso-  evidence  wnder 

ever,  for  the  use  and  benefit  of  him  the  said  defendant,  and  also  to  take  and  iMue. 

seize  all  such  guns,  bows,  greyhoimds,  setting  dogs,  lurchers,  or  other  dogs,  -«^'  '^^  f'^ 

to  kill  hares  or  conies,  ferrets,  hamek,  lowbels,  hays,  or  other  nets,  hare*  repeal*  airior-* 

pipes,  snares,  or  other  engines,  for  the  taking  or  killing  of  conies,  hares,  I?S^'J'J[«^^^* 

pheasants,  partridges,  or  other  game,  as  within  the  precincts  of  his  said  any  maitera 

manors  or  either  of  them,  should  be  used  by  any  person  or  persons  who  p^JJ^nsumfer 

by  law  should  be  prohibited  to  keep  or  use  the  same ;  which  said  authority,  ^«  ||u(horit7 

deputation,  ^d  appointment,  at  the  time  of   the  committing  of  the  sup-  before  the  31»t 

posed  Grievance,  was  and  still  is  in  force   and  effect,   and  the  same  was  ^5^«  '^*« 

,  ,    -  ,  .    .  *    1  1       .  .      with  reepect  10 

Btterwards,  and  before  tbe  committing  of  the   supposed  gnevance,  to  wit,  which  every 

on  the  9th  of  December,  1830,  duly  entered  and  registered,  with  and  by  the  JjJj^^n^Uen 
clerk  of  the  peace  for  the  county  of  Somerset,  according  to  the  form   of  byanyofUie 
the  statute  in  that  case  made  and  provided.     That  at  the  time  of  the  using  of  ^^tinue  in^ 
the  said  g'on,  in  the  declaration  meutioned,  by  one  George  Keel,  as  herein-  force  m  if  thtn 
after  in  this  plea  mentioned,  and  also  at  the  time  of  the  seizing,  taking,  and  made.**   Ileld^ 
carrying  away  the  same,  as  is  hereafter  also  mentioned,  the  said  G.  Keel  that  die  grant- 
had  not  any  gome-certificate  authorizing  him  to  kill  game,  and  was  by  law  tion  waa  not  a 
prohibited  from  killing  game,  for  want  of  such  certificate;   that  W.  Cross-  ^^uf^fi^* 

man,  so  being  authorized  and  deputed,  and  G.  Keel  being  so  unauthorized  and  meaning  of  tbia 

exception. 


Ojuicjt. 
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Com.  PleoM.  prohibited  as  aforesaid,  because  the  said  G.  Keel  before  and  at  the  said  time 
Bi78H  when,  &c.,  within  the  precincts  and  limits  of  the  manor  of  St9wey,  did  me 
the  said  gonin  the  declaration  mentioned,  for  the  killing  of  game  within  the 
precinct  and  limits  of  the  said  manor,  he,  the  said  W.  Croasman,  being  game- 
keeper and  deputed  and  authorized  as  aforesaid,  at  the  same  time  when,  fte., 
did,  by  virtue  thereof,  within  the  precinct  and  limits  of  the  manor  of  &o»qf, 
take  and  seize  from  the  said  G.  Keel,  the  gun  so  used  by  the  said  G.  Ked  for  the 
killing  of  game  within  the  precincts  and  limits  of  that  manor  ;  and  did  then 
carry  and  deliver  the  same  to  the  defendant,  to  be  by  him  hdd  and  kept,  for 
the  use  and  benefit  of  the  said  W,  J.  Burdett,  as  being  such  lord  of  that  ma- 
nor, as  it  was  lawful  for  him  to  do,  for  the  cause  aforesaid;  and  that  the  de- 
fendant had  from  thence,  hitherto,  as  the  servant  and  by  the  command  of  the 
said  W.  J.  Bwrdett  in  that  behalf,  kept  and  detained  the  said  gun,  for  tiie  me 
of  the  said  W.  J.  Burdett,  as  it  was  lawful  for  him  to  do  for  the  cause  tkn- 
said ;  which  were  the  said  supposed  grievances  and  conversion  in  the  dedan- 
tion  mentioned.     Conclusion  with  a  verification. 

The  plaintifl*  joined  issue  on  the  first  and  second  pkaa;  and  after  protest- 
ing that  the  authority,  deputatioa»  smI  appointment,  at  the  time  of  commit- 
tmg  »)iA  ,gnexaa«ee;  was  not  in  force  or  effect,  replied  de  mjurid  to  the  third 
plea. 

At  the  trial,  before  Williams,  J.,  at  the  last  spring  assizes  for  SomeneUlurtj 
the  following  appeared  to  be  the  facts  of  the  case.  The  plaintifir  proved  that 
a  gun  belonging  to  him,  was  taken  away  from  one  Cfewge  Keel,  an  uncertifi- 
cated sportsman,  by  Crosiman,  the  defendant's  servant,  in  November,  1832. 
When  the  seizure  was  made.  Keel  was  within  the  supposed  manor  of  Stswef, 
with  the  gun  in  his  pocket,  loaded,  and  under  circamstances  which  might  ha?e 
warranted  Grossman  in  supposing  that  his  intention  was  to  kiU  game.  The 
defendant  refused  to  give  up  the  gun  to  the  plaintiff,  contending  that  his  ser- 
vant had  a  right  to  seize  it. 

On  behalf  of  the  defendant  it  was  proved  that  Mr.  Burdett  had  demised  hia 
estate  at  Stowey  to  the  defendant;  and  on  the  24th  iVbvfni^,  1830,  had 
granted  a  deputation  to  Grossman  as  gamekeeper,  which  was  enrolled  with  the 
derk  of  the  peace  in  the  same  month.  For  the  purpose  of  shewing  that  Sto- 
wey  was  a  manor,  some  evidence  of  the  exercise  of  manorial  rights,  by  Mr.  Air- 
« dett  was  given,  as  that  he  had  enclosed  waste  lands,  and  erected  a  pound.  On 
behalf  of  the  defendant  it  was  objected  that  he  ought  to  have  received  a  notice 
of  action,  in  pursuance  of  1  &  2  Wm.  4,  c.  32,  sec.  4  7  (a).  The  plaintiff  contended 
that  the  defendant  was  not  within  the  protection  of  that  statute;  and  that 
Stowey  was  not  a  manor,  or  a  reputed  manor.  The  learned  judge  reserved  the 
point  arising  on  the  construction  of  the  statute;  and  the  jury  found,  1st,  that 
the  gun  belonged  to  the  plaintiff;  2ndly,  that  Keel  was  not  using  it  for  the 
destruction  of  game;  and,  3rdly,  that  Stowey  was  not  a  manor.  Verdict  for 
the  plaintiff. 

(a)  The  47th  section  enacts,  **  That  all  be   g^ven  to  the  defendant  one  calendar 

actions  and  prosecutions  to  be  commenced  month  at  least  before  the^ooBHaencement  of 

against  any  persons  for  any  thing  done  in  the  action,  and  the  defesdant  may  plead  the 

pursuance  of  the  act,  shall  be  commenced  general  issue  and  give  this  act  and  the  spe- 

within  six  months,  and  notice  in  writing  of  cial  matter  in  evidence.*' 
such  action  and  of  the  cause  thereof  dial! 
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Ifrk,  m  SatUr  Tenn  obtained  a  nile  am,  to  cater  a  nooaait,  npcm  tbe     Com.  FUat. 
pdot  raienred  at  the  trial. 

Bmpoit  Serjt.,  and  Butt,  shewed  canse. — ^The  statute  which  was  in  force 
when  the  gak  was  seized  by  the  defmdant,  was  the  1  &  2  Wm.  4,  c.  32.  It 
19  true  that  by  the  47th  section,  the  defendant  would  have  been  entitled  to  no- 
tice of  action  if  he  had  been  a  regularly  appointed  gamekeeper,  but  there  are 
tereral  grounds  upon  which  it  n»y  be  contended,  that  he  is  not  within  the 
protection  of  that  statute. 

ist  point. — The  fltatttte  came  into  operation  on  the  Slst  October,  1S31,  and, 
ooBieqpMntiy,  after  the  granting  of  the  deputation  in  1830.    By  the  14th  sec- 
tian  of  the  I  &  2  W.  4,  c.  32,  a  lord  of  a  manor  or  reputed  manor,  may  ap* 
paiot  and  depute  any  person  to  be  a  gamekeeper;  and  the  16th  section  pro- 
vides that  no  appointment  or  deputation  shall  be  valid,  unless  and  until,  it  shall 
be  registered  with  the  clerk  of  the  peace  for  the  county.    The  defendant 
ought,  therefore,  to  have  obtained  a  new  deputation,  and  to  have  registered  it 
wiUi  the  derk  of  the  peace,  in  pursuance  of  these  enaetments.    The  former 
dqmtatioii  waa  no  longer  in  force,  because,  by  the  first  section  of  the  new  sta- 
tnte,  all  the  former  statutes,  (except  as  therein  excepted,)  were  repealed.  Nor 
cm  it  be  contended  that  the  present  case,  Ms  within  either  c^  the  excep- 
tiaiis(6).     It  waa  contended,  at  the  trial,  that  the  granting  of  the  deputation  in 
1830,  waa  a  matter  dome  within  the  words  of  this  exception,  but  that  construc- 
tion csnnot  be  adopted.     Sections  5,  13,  and  41,  may  be  referred  to,  to  shew 
that  a  new  deputation  was  contemplated  by  the  legishtture,  and  that  the  old 
one  waa  no  longer  in  force.    Swieee  v.  EUitonic).    R.  v.  M*Kenne{d), 

2nd  point»-*Another  objection  is,  that  even  if  Croeenum  had  a  valid  deputa- 
tion, the  defendant  is  not  entitled  to  the  protection  which  a  gamekeeper  would 
bave,  by  force  of  the  47th  section  of  the  statute.  The  deputation  was  granted 
to  Croeenum,  and  although  it  recited  that  he  was  at  that  time  the  servant  of 
the  defendant,  that  would  not  authorize  the  latter  to  keep  the  gun.  Nor 
WIS  it  shewn  that  he  was  servant  to  the  defendant  at  the  time  of  the  seizure  of 
the  gun,  bot  tbe  defendant  has  acted  in  the  transaction  aa  an  ^itire  stranger. 
Hepkme  v.  Crowe {e).  Irving  v.  WiUmif).  Nor  is  this  case  within  the 
princi^e  to  be  found  in  Greemmay  v.  Hwrd{g),  and  Waterhouee  v.  Keen(h), 

3rd  point. — ^The  next  objection  is  that  there  was  no  proof  at  the  trial  that 
Btowey  waa  a  manor  or  reputed  manor,  and  the  verdict  of  the  jury  negatived 
that  it  was  either  the  one  or  the  other ;  therefore  there  was  no  right  in 
Mr.  Burden  to  appoint  a  gamekeeper.  The  acts  of  ownership  which  were  re- 
lied upon,  were  quite  consistent  with  the  fact  that  the  owner  was  a  freeholder. 
Ihey  did  not  even  prove  that  Stowey  was  a  reputed  manor;  but  as  in  the  plea 
it  is  called  a  manor,  it  was  incumboit  on  the  defendant  to  shew  the  existence 
of  a  manor.  The  older  game-acts  do  not  give  the  right  to  appoint  game- 
keepen  to  the  lords  of  reputed  manors.  In  ne  Earlo/Ayleeburyv.  Patti8om(j[), 
ft  was  held  that  the  word  manor  did  not  include  a  hundred,  or  wapentake. 

Erie  coMtriU — It  is  said  that  although  Crossmau  may  be  within  the  protec- 

(6)  See   this  part  of  the  itatute  in  the  (/)  4  T.  R.  485. 

iod^ment.  {g)  4  T.  K.  653. 

(c)  9  B.  Bl  Cren.  750.  (A)  4  B.  Ii  CresB.  200. 

(d)  Rubs,  ft  Ryan,  Cro.  C.  429.  {i)    I  Doug.  28. 
(«)  4  Ad.  ft  suit,  774. 
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tion  of  the  new  statute,  the  defendant  is  not  Bnt  throoghoiit  die  whole 
transaction,  the  two  persons  have  heen  treated  as  acting  together;  sad  in  ^ 
deputation  Grossman  is  described  as  the  servant  of  the  defendant;  and  it  iru 
in  evidence  that  the  defendant  was  the  lessee  of  the  manor.  Even  if  he  were 
not  strictly  within  the  meaning  of  the  new  statute,  yet,  as  he  acted  hmmfie 
under  a  notion  that  he  was  justified  in  keeping  the  gun,  he  is  entitled  to  setup 
the  statute  as  a  justification.    Beeehey  v.  Sides  (k).     Cook  v.  Leoiuard(l). 

The  existence  of  the  manor  is  admitted  on  the  pleadings.  The  phiatiff 
having  protested  that  the  deputation  was  not  in  force,  at  the  time  of  oomniit* 
ting  of  the  grievances,  thereby  admitted  the  existence  of  the  manor,  sad  tkt 
question  was  not  in  issue,  and  the  verdict  of  the  jury  as  to  that  pdnt,  has  do 
operation.  And  it  was  not  necessary  to  prove  it  a  manor  for  all  purpoiei» 
because  there  may  be  a  quondam  manor  in  existence,  when  it  has  ceased  to  be 
a  legal  manor  for  defect  of  freehold  tenants.     5ooiie  v.  Ireland{m). 

Nor  is  it  necessary  that  the  defendant  should  rely  altogether  upon  the  tiiiitl 
plea;  because  if  the  defendant  is  within  the  protection  of  the  statute,  he  is  enti- 
tled to  give  all  matters  in  issue,  under  the  provisions  of  the  47th  section.  Tte 
tiie  question  is,  whether  the  deputation  was  in  force  when  the  g^  was  seini 
It  is  dear  that  there  was  a  good  and  valid  deputation  in  force  before  the  jsmof 
of  the  1  &  a  W.  4,  c.  32.  By  the  first  section  all  former  statutes  are  repeakd 
with  certain  exceptions,  one  of  which  is,  "  except  as  to  any  matter  done  by 
any  persons  under  the  authority  of  any  of  the  said  acts,  before  or  upon  the 
31st  day  oi  October,  1831."  Now  the  granting  of  the  deputation  in  1830, 
was  a  matter  done,  under  the  authority  of  the  repealed  statute;  and,  therefore, 
the  defendant  comes  within  the  provisions  of  the  exception.  It  could  not  have 
been  intended  that  a  new  deputation  should  be  taken  out ;  if  that  were  lo,  two 
deputations  would  have  been  required  in  all  cases  during  the  year  1831;  one 
which  would  be  in  operation  until  Ociober,  and  another  for  the  remaining 
months  in  the  year. 

TiNDAL,  C.  J. — This  rule  must  be  discharged.  The  defendant  justifies  the 
right  to  seize  the  plaintiffs  gun,  under  the  statute  1  &  2  W.  4,  c.  32.  Bj 
sec.  13  it  is  enacted,  that  it  shall  be  lawful  for  the  lord  of  any  manor,  or  ie> 
puted  manor,  by  writing  under  hand  and  seal,  "  to  appoint  one  or  more  per- 
son  or  persons  as  a  gamekeeper  or  gamekeepers,  to  preserve  or  kill  the  guse^ 
within  the  limits  of  Buch  manor  or  reputed  manor,  for  the  use  of  such  lord  or 
steward  thereof,  and  to  authorize  such  gamekeeper  or  gamekeepers,  within 
the  said  limits,  to  seize  and  take,  for  the  use  of  such  lord  or  steward,  all  dogs, 
nets,  and  other  engines  and  instruments  for  the  killing  or  taking  of  game,  as 
shall  be  used  within  the  said  limits,  by  any  person  not  authorized  to  kill  game 
for  want  of  a  game-certificate."  The  question  is,  whether  the  defendant  has 
brought  himself  withm  the  privileges  granted  by  this  statute,  so  as  to  entide 
him  to  give  matters  in  evidence,  under  the  general  issue,  and  to  have  notice  of 
action?  It  is  clear  that,  under  the  special  plea,  the  defendant  is  out  of  oomt. 
and  he  must,  therefore,  rely  upon  the  general  issue ;  and  it  becomes  one  and 
the  same  proposition,  whether  he  can  avail  himself  of  the  general  issue,  and 
also  require  notice  of  action.  It  is  clear  that,  under  the  22  and  23  Car.  2, 
c.  25,  he  would  not  be  entitled  to  either  of  these  privileges,  and  he  most, 

(k)  9  B.  &  Cresa.  806.  (w)  10  East,  269. 
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therefore,  bring  himadf  within  the  proTinons  of  the  new  stfttate.    Now  it  ap-     com.  PUom^ 
peare  to  me  that  the  defendant  was  not  a  gamekeeper,  appointed  or  deputed        ^"^'^^ 
under  the  provisions  of  the  new  statate.    The  words  of  the  sixteenth  section  v. 

are  extremely  strong  and  significant.     It  is  enacted,  that  no  appointment  or       Oasair. 
dq>titation  of  any  person  as  gamekeeper,  by  virtue  of  that  act,  shall  be  valid, 
nnless  and  until  it  shall  be  registered  with  tibe  derk  of  the  peace.     It  was  ex* 
presaly  found,  at  the  trial,  tibat  the  deputation  was  given  under  the  old  act; 
and  that  it  was  registered  in  November,  1830,  which  was  before  the  new  act 
came  into  operation.     It  cannot,  tiierelbre,  be  said,  that  the  defendant  was  a 
gamekeeper,  appointed  or  deputed  by  wtue  of  the  new  act.    Then' it  is  said 
that  there  are  words  used  in  the  first  section,  which  do  virtually  continue  the 
dqutations  under  the  <dd  act;  but  tbe  defendant  is  bound  to  go  further,  and  to 
ahew  that  he  is  entitled  to  all  the  benefits  conferred  by  the  new  act;  let  us 
therefore  see,  if  the  words  are  sufficient  to  support  this  view  of  the  case.     By 
the  new  act,  all  the  former  statutes  are  repealed,  with  certain  exceptions;  they 
are  three  in  number:  first,  "  except  so  fer  as  any  of  the  said  acts  may  repeal 
the  whole  or  any  part  of  any  other  acts;"  secondly,  "  and  except  as  to  any 
offences  which  may  have  been  committed  against  any  of  the  said  acts,  before 
or  upon  the  said  Slst  day,  and  as  to  any  penalties  which  may  have  been  in- 
curred thereunder,  before  or  upon  the  said  Slst  day,  which  oflences  shall  be 
dealt  with  and  punished,  and  the  penalties  recovered,  as  if  this  act  had  not 
been  made."    Then  comes  the  third  exception,  upon  which  the  defendant 
relies,  "  and  except  as  to  any  matters  done  by  any  person  under  the  authority 
of  any  of  the  said  acts,  before  or  upon  the  said  Slst  day,  with  respect  to 
whom  every  privilege  and  protection  given  by  any  of  the  said  acts,  shall  con- 
tinue in  force,  as  if  this  act  had  not  been  made."    These  words  import  that 
the  privileges  and  protection  given  by  the  former  statutes,  shall  continue  until 
the  3l8t  of  October,  1831,  and  it  is  contended  that  this  includes  the  deputa- 
tion.   But  it  is  to  be  observed  that  the  persons  of  whom  the  legislature  is 
speaking,  are  gamekeepers,  acting  under  a  deputation,  and  that^  limits  the 
clause,  and  it  cannot  be  extended  to  lords  of  the  manor,  who  grant  the  depu- 
tation.    It  appears,  therefore,  to  me,  that  as  the  defendant  has  not  brought 
himself  within  the  exception,  he  is  not  entitled,  on  that  ground,  to  enter  a 
nonsuit,   and  this  rule  must  be  discharged. 

Vauohan,  J. — ^No  reasonable  doubt  can  be  entertained  about  this  case. 
The  plaintiff  proved  all  that  was  necessary  to  support  an  action  of  trover.  The 
question  is  whether,  under  the  provisions  of  the  1  &  2  W.  4,  c.  32,  the  old 
deputation  was  continued,  as  if  it  had  been  a  new  one.  It  has  been  contended 
that  if  this  is  not  so,  great  inconvenience  would  follow,  but  if  the  words  are 
plain,  that  argument  ougbt^not  to  prevail.  The  first  section  contains  three  ex- 
ceptions, but  I  cannot  consider  that  the  construction  contended  for  is  in  any 
manner  applicable.     In  every  view  of  the  case  the  verdict  is  right. 

BoBANQUBT,  J. — ^Thc  first  point  which  the'defendant  is  bound  to  maintain 
is,  that  there  was  a  valid  deputation,  and  it  must  have  been  a  deputation 
which  was  valid,  prior  to  the  1  &  2  W.  4,  c.  32.  Previous  to  that  time.'cer- 
tain  rights  are  conferred  on  lords  of  manors,  and  by  the  special  plea,  the  de- 
putation is  stated  to  have  been  given  by  the  lord  of  the  manor  of  Stowey,  and 
upon  that  question  an  issue  was  raised.     But  it  appears,  by  the  finding  of  the 
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jury,  that  there  was  no  manor  in  existence,  and,  if  that  be  so,  there  was  no 
valid  deputation  which  could  be  oontinaed.  It  might  be  mmeoessary,  there- 
fore, to  inquire  whether  the  deputation  was  continued;  but,  for  the 
which  have  been  given  by  my  lord  chief  justice,  which  I  do  not  think  it  i 
sary  to  repeat,  I  am  of  opinion  that  the  deputation  was  not  continued  by  the 
new  act.  By  the  exception  in  the  new  act,  for  matters  done  prior  to  tiie  Slst 
of  October,  1831,  the  same  privilege  and  protection  is  ^ven;  but  I  think  the 
word  "  matters  "  means  things  done  which  would  make  the  party  liable  to 
penalties  or  other  proceedings;  and  in  such  cases  they  have  the  same  privi* 
lege  and  protection  as  they  had  before.  Then  it  is  said,  that  if  the  depotatioa 
is  continued  by  the  1  &  2  W.  4,  c.  32,  then  that  an  act  done  subseqnentiy, 
would  be  entitled  to  protection;  but  even  if  that  were  so,  the  privilege  and 
protection  would  only  be  the  same  as  it  was  previously,  and  thi^  did  not  in- 
clude the  privilege  of  pleading  the  general  issue^  and  of  receiving  a  notioe  of 
action. 

CoLTif  AN,  J. — I  see  no  ground  for  disturbing  this  verdict.  The  third  plea  is 
out  of  the  question,  by  the  finding  of  the  jury ;  but  it  is  open  for  the  defendant  \o 
ask  for  a  nonsuit,  on  the  ground  that  he  was  entitled  to  give  the  whole  defence 
in  evidence,  under  the  general  issue,  and  that  no  notice  of  action  waa  given  hj 
the  plaintiff:  that  depends  upon  the  efiect  which  is  to  be  given  to  the  excep- 
tions in  the  first  section  of  the  1  &  2  W.  4,  c.  32.  All  fonner  acts  are  repealed, 
with  certain  exceptions,  and  it  is  material  to  consider  for  what  pnrpoees  the 
exceptions  are  introduced.  The  exceptions  are,  first,  of  former  rqpeals;  se- 
condly, of  offences  committed  before  the  31st  of  October,  which  would  other- 
wise have  remained  unpunished;  and,  thirdly,  of  matters  done  under  the 
authority  of  former  acts.  The  latter  provision  seems  to  have  been  inserted 
for  the  protection  of  persons  who  might  otherwise  have  been  liable  to  actions; 
such  an  exception  might  have  been  unnecessary  for  this  purpose,  but  I  see 
no  reason  for  extending  it  beyond  that.  Upon  the  principle,  therefore,  that 
the  new  act  repeals  all  former  acts,  and  that  the  defendant  is  not  brought 
within  the  exception,  I  agree  that  this  rule  must  be  discharged. 

Rule  discharged. 


Noo.  Iff.         MoRLEY,  administrator  of  John  Cumberlege  deceased  9. 

Inglis  and  others. 

In  IB  ■etlmi  of    A  SSUMPSIT.— The  declaration  stated  that  the  defendants  on,  &c.,  were  in- 

money  lent,  tba  debted  to  John  Cwmherlege  in  his  lifetime  in  10,000/.  for  money  received 

^fwSed°M  a      ^y  the  defendants  for  the  use  of  the  said  John  Cumberlege;  and  in  10,000/. 

aet-off,  thatbjr    for  money  found  to  be  due  from  the  defendants  to  the  said  John  Cumberiege, 

lii'^dJ^ihe"  ^  ^  account  then  stated  between  them. 

plaintiff  gna- 

ranteed  to  pay  t^e  defendant  1600/.,  money  lent,  and  any  further  luma  which  they  mifliht  ad. 

Tance  to  J.  C.;  *Dd  that,  at  the  time  of  the  nuit,  the  plaintiff  was  indebted  to  the  defendsnta  on 

the  laid  guaranty  the  said  aum  of  1600/.,  and  a  further  sum  of  3000/.,  aftenrartU  lent  to  J.  C. 

Held^  that  thia  was  not  a  dd»t  which  could  be  set-off  against  the  plaintiffs  demand,  within 

3  Geo.  3,  c.  23,  sec.  18. 
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Breadk — ^Non-payment  to  the  said  Jokm  CumUrlege,  or  to  the  plaintiC  aa    Cpm*  Fkt». 
his  adnuniatnitor,  sinoe  his  decease.    A  similar  oomit  for  money  due  to  the      ii^^22st 
plaintiff  as  administrator.  ^   «- 

Plea — ^The  defendants  say  that  heretofore,  and  in  the  lifetime  of  the  said 
John  CumUrlege  deceased,  to  wit,  on  the  29th  day  of  &plem^,  A.D.,  1831. 
in  consideration  that  the  defendants,  at  the  request  of  the  said  Jokm  Cwmber- 
lege,  since  deceased,  had  agreed  to  lend  and  advance  to  Joim  Cimiberlege  the 
younger,  the  son  of  the  said  Joim  Cumberlege  deceased,  the  snm  of  1600/.,  and 
would,  with  the  assent  of  the  said  John  Cumberlege,  hold  the  said  snm  at  the 
disposal,  and  place  the  same  to  the  credit,  in  aooonnt  of  the  said  Joim  Cimiber* 
lege  deceased ;  and  also  in  consideration  that  the  sud  defendants,  at  the  request 
of  the  said  Join  Cwmberlege  deceased,  would  advance  to  or  for  or  on  the  account 
of  the  said  John  Cwmberlege  the  younger,  such  further  sums  as  he  might  re- 
quire of  the  defendant  in  that  hehalf,  d&e  said  John  CmnberUge  deceased,  hy  a 
certain  memorandum  in  writing,  then  ugned  by  him,  guaranteed  and  agreed 
with  the  defendants  to  be  answerable  to  them  for  the  repayment  of  the  said 
sum  of  1600/. ;    and  also  any  further  sums  which  might  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  or  thereafter  be  owing  to  tiiem  from  the  said  Joktn 
Cumberlege  the  younger.     And  the  defendants  aver  that  they,  confiding  in  the 
said  promise  and  undertaking  of  the  said  John  Cumberlege  deceased,  did  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  with  the  assent  of  the  said 
John  Cumberlege  the  younger,  hold  the  said  sum  of  1600/.  agreed  to  be  lent, 
and  which  was  then  lent  to  him,  by  the  defendants,  on  the  terms  aforesaid,  at 
the  disposal  of,  and  place  the  same  to  the  credit  in  account  of  the  said  John 
Cumberlege  deceased,  and  did  accordingly  then  apply  and  advance  and  pay  the 
same  upon  the  terms  aforesaid;  and  relying  on  the  said  guarantee,  did  after- 
wards, in  the  lifetime  of  the  said  John  Cumberlege  deceased,  to  wit,  on  the 
1st  day  of  October,  1831,  advance  and  pay  to  and  for  and  on  the  account  of 
the  said  John  Cumberlege  the  younger,  divers  other  monies,  to  wit  to  the 
amount  of  3000/. ;  and  although  the  times  for  the  repayment  of  the  said  sums 
of  1600/.  and  3000/.  to  the  defendants  elapsed  before  the  commencement  of 
this  suit,  and  although  the  said  John  Cumberlege  the  younger  was  afterwards, 
to  wit,  on,  &c.,  requested  by  the  defendants  to  pay  them  the  said  sums  of 
1600/.  and  3000/.,  yet  he  hath  not  paid  the  same,  or  any  part  thereof,  to  the 
defendants  or  either  of  them ;  of  all  which  premises  the  said  John  Cumberlege 
deceased,  afterwards,  to  wit,  on,  &c.,  had  notice,  and  was  then  requested  by  the 
defendants  to  pay  them  the  said  sums  of  1600/.  and  3000/. ;  yet  the  said  John 
Cumberlege  deceased,  in  his  lifetime  did  not  pay,  nor  hath  the  plaintiff,  as  ad- 
ministrator as  aforesaid,  since  the  death  of  the  said  John  Cumberlege  deceased, 
paid  the  said  sums  of  1600/.  and  3000/.,  or  either  of  them,  or  any  part  thereof, 
to  the  defendants,  or  either  of  them,  and  the  same  still  remains  due,  in  arrear, 
and  unpaid ;  and  the  plaintiff,  as  adnunistrator  as  aforesaid,  before  and  at  the 
time  of  the  commencement  of  this  suit  was,  and  still  is,  indebted  to  the  defen- 
dants in  the  said  sums  of  1600/.  and  3000/.,  upon  and  by  virtue  of  the  said 
guarantee ;  which  said  several  sums  of  money  in  this  plea  mentioned,  so  due  to 
the  defendant,  exceed  the  damages  sustained  by  the  plaintiff,  as  administrator 
as  aforesaid,  by  reason  of  the  non-performance  by  the  defendants,  of  the  said 
several  promises  in  the  said  first  and  second  counts  mentioned,  and  out  of 
which  said  sums  of  money  so  due  to  defendants,  they,  the  defendants,  are 
ready  and  willing,  and  hereby  offer  to  set  off  and  allow  to  the  plaintiff,  as  ad- 

u2 


272  TERM  REPORTB  ui  mm  COMMON  PLEAS. 

CoiiuPkai*    ministrator  as  aforesaid,  the  ML  amount  of  the  said  damages,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

Demurrer — ^And  as  to  so  much  of  the  said  second  plea  as  relates  to  the 
above  guarantee,  and  the  monies  therein  aDeged  to  be  due  to  the  defendants, 
upon  and  by  virtue  of  the  said  guarantee,  the  plaintiff  saith  that  it  is  not  suffi- 
cient in  law,  and  shews  the  following  causes  of  demurrer : — ^that  money  claimed 
to  be  due  upon  such  a  guarantee  is  not  the  subject-matter  of  set-off,  and  that 
the  averment  at  the  condusion  of  the  said  part  of  the  said  second  plea,  tint 
the  plaintiff,  as  administrator,  was  and  is  indebted  to  the  defendant  by  virtne  of 
the  said  guarantee,  if  meant  to  be  a  conclusion  of  law  upon  thefieurts  previonslj 
stated,  is  not  a  true  or  correct  legal  conclusion ;  or  if  meant  as  a  distinct  auc- 
tion of  a  matter  of  &ct,  is  not  sufficiently  certain,  and  does  not  show,  as  it  ought 
to  do,  how  and  in  what  manner  the  plaintiff  became  so  indebted ;  whether 
upon  an  account  stated,  or  by  contract,  or  otherwise;  and  also  forthstths 
said  plea  is  in  other  respects  uncertain,  informal,  and  insufficient. 

Joinder  in  demurrer. 

Martin,  in  support  of  the  demurrer.— The  question  is,  whether  a  liability  on 
«  guarantee  is  the  subject  of  a  set-off.  It  would  not  be  so  at  common  law,  that  is 
tpiite  dear;  therefore  the  defendant  must  rdy  upon  the  statute  2  Geo.  2,  c.  22, 
which  gives  the  right  of  set-off.  Sec.  13  of  that  stat.  enacts,  that  where  tiiere 
ore  mMtud  debts  between  the  plaintiff  and  defendant,  one  debt  may  be  set  against 
the  other ;  but  a  liability  on  a  guarantee  is  not  a  debt  within  the  meaning  of 
this  statute.  The  debts  must  be  mutual.  Now  in  1  RoUe's  Abr.  page  594, 
pi.  2,  it  is  soSd,  that  if  the  plaintiff  declares  that  the  defendant  was  indebted 
to  him  in  2§/.,  for  goods  sold  to  a  third  person,  at  the  request  of  the  defen- 
dant, and  for  which  the  defendant  promised  to  pay,  that  is  not  a  good  consi- 
deration, because  no  action  of  debt  would  lie,  but  only  an  action  on  the  case 
upon  the  prt)mise.  Hie  same  rule  is  laid  down  in  other  authorities,  1  Wms. 
Saund.  211,  b.  BtUcher  v.  Andrews  {a).  Marriott  y.  Lister  (b).  Mines  7. 
8cuUhorpe(c),  And,  down  to  the  present  time,  the  rule  is  well  established, 
that  upon  a  liability  on  a  guarantee,  an  action  of  debt  is  not  maintainable.  Nor 
can  any  precedent  be  found,  of  a  plea  of  set-off,  arising  on  a  guarantee,  in 
any  of  the  books  on  pleading.  There  are  several  authorities  directly  in  point 
In  Craimford  v.  Stirling  (d)  the  amoimt  of  a  guarantee,  given  by  the  plamtiff, 
on  account  of  one  Kirkpatriek,  was  made  the  subject  of  a  set-off,  and  it  ap- 
peared that  the  plaintiff  and  defendant  had  settled  an  account,  in  which  it  was 
agreed  that  a  certain  sum  should  be  taken  as  the  amount  of  the  guarantee; 
but  Lord  EUenborough,  C.  J.,  said  "  that  there  was  no  foundation  for  the  set- 
off claimed,  as  the  sum  claimed  was  unliquidated  damages:  that  a  guarantee 
was  a  contract  of  indemnity:  it  was  to  make  good  the  default  of  another 
party,  for  whom  the  guarantee  was  given:  that  it  was  not  an  absolute  debt  by 
the  plaintiff  to  the  defendant,  but  an  engagement  for  the  defidency  of  Kirk- 
patriek only :  it  could*  therefore,  only  be  known  to  what  extent  the  plaintiff 
was  liable,  when  it  was  ascertained  how  much  was  paid  by  Kirhpatritk's  estate; 
this  was,  therefore,  uncertain  and  unliquidated  till  that  fact  was  known.  With 
lespect  to  the  settlement  of  accounts,  in  which  a  certain  sum  had  been  put  on 

(a)  1  Salk.  23,  (c)  2  Campb.  214. 

{b)  2  WiU.  141.  (d)  4  Esp.  206. 
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one  side  of  the  aeoonnt,  cm  aocount  of  the  guarantee,  that  waa  only  stated  aa     c^tm,  Pkag. 
the  amonnt  of  the  guarantee  and  the  palpable  amount  in  the  account,  bat  it      |f^^[2ET 
was  still  liable  to  be  altered  by  the  dividend  made  by  Kirkpatriek,  in  diminu*  v. 

tion  of  the  debt  due  by  him  to  the  defendant.  To  make  the  sum  admissible  l>oi>i<- 
as  a  set-off,  the  sum  must  be  settled  in  monies  numbered."  That  caae  is  in 
all  respects  like  the  present,  and  the  reasoning  of  Lord  Ellenbanmgh  is  un- 
answerable. Howlett  T.  Strickland  (e).  Comyn's  Dig.  tit.  Debt.  WeigaB  ▼. 
Waien{/].  CoUom  y.  WeUh{g).  HntchinsoM  ▼.  Reid(k).  Hardcastle  ▼. 
Nethenpood(i),  Cooper  y.  Robinson  (k).  Grant  y.  Royal  Exchange  Com- 
panyil).  It  may  be  said,  on  the  other  side,  that  in  Cope  v.  Jo9eph(m)  and 
Collins  y.  YFaiKf(fi),  defendants  have  been  held  to  bail  for  money  due  upon 
oontracta  of  indenmity;  but  in  all  cases  where  the  arrest  b  not  founded  upoa 
a  debt,  a  special  order  is  obtained  from  a  judge.  Before  arrests  were  allowed 
for  debt,  defendants  might  have  been  arrested  for  injuries  accompanied  with 
violence,  as  in  the  case  of  forcible  entries.    3  Bkck.  Ck)mm.  28K 

Sir  W.  W.  FoUett,  coR/rd.— The  set-off  relates  to  two  different  speciea  of 
sums :  one  a  sum  of  1600/.,  which  the  defendants  agreed  to  advance  to  Cwn^ 
herlege  the  younger,  and  which  was  to  be  placed  to  credit  in  the  intestate's 
account:  the  other  a  sum  of  3000/.  advanced  to  Cwanberlege  the  younger,  on 
the  guarantee  of  the  intestate.    The  words  of  the  Idth  aec.  of  2  €^.  2,.  c.  22» 
must  be  taken  in  their  usual  and  ordinary  sense,  and  whenever  a  sum  certain* 
is  due  from  the  defendant  to  the  plaintiff^  it  is  a  debt  within  the  meaning  of 
the  statute.     It  may  be  conceded  that  whenever  the  daim  is  for  unliquidated 
damages  which  must  be  assessed  by  a  jury,  it  is  not  the  subject  of  a  set-off; 
and,  therefore,  it  has  been  properly  held  tiiat  damages  arising  from  a  breach 
of  covenant  in  a  lease,  cannot  be  set  off  in  an  action  of  covenant  for  rent,  be- 
cause the  set-off  sounds  in  damages.    This  observation  disposes  of  fVeigaU  y. 
Waten  [o]  and  that  dass  of  cases  which  has  been  referred  to  on  the  other  side. 
It  is  said  that  an  action  of  debt  will  not  lie  upon  a  guarantee,  and  it  is  thence 
inferred  that  it  cannot  be  made  the  subject  of  a  set-off:  but  that  is  not  the 
true  criterion,  for  there  are  many  cases  where  debt  would  not  lie,  and  never*^ 
thdeas  the  demand  could  be  set  off.    Com.  Dig.  tit.  Debt,  (A.  8.)  where  it 
is  said — "  If  one  promises  A.  to  pay  him  lOt.  per  week,  if  he  will  serve  his  aunt» 
debt  does  not  lie,  for  the  service  was  not  to  himseU;  and  so  there  wants  a 
quid  pro  j«o."     Many  other  similar  illustrations  are  to  be  found  in  Comyns. 
So  debt  wiU  not  lie  by  an  indorsee  against  the  acceptor  of  a  bill  of  exchange* 
ChweM  V.  WiUiam8(p) ;  and  yet  such  a  debt  is  by  every  day's  practice  made 
the  subject  of  a  set-off.    Debt  vnll  lie  by  the  drawer  against  tiie  acceptor  of 
a  bill  of  exchange,  Priddy  v.  Henbrey  (j),  and  that  is  in  like  manner  the  subject 
of  a  set-off.    The  question  is,  what  is  the  meaning  of  the  word  "  diht?^'    It 
means  a  sum  certain,  which  is  owing  by  one  party  to  the  other;  and  the 
cases  only  go  to  shew,  that  whenever  the  intervention  of  a  jury  to  assess  da^ 
mages  is  required,  the  daim  cannot  be  set  off.     It  has  been  hdd,  under  the 
Bankrupt  Acts,  5  Geo.  2,  c.  30,  sec.  28,  and  6  Geo.  4.  c  16,  sec.  50,  that  to 
entitle  a  defiendant,  to  his  right  of  set-off,  it  is  suffident  if  the  demand  is  of 
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Com.  Pleat,    snch  a  nature  as  would  end  in  a  debt.  Comforth  y.  Rwatt  (r).  Rote  ▼.  Smi{t). 
JVIORLKT      ^^^  ^'  ^""''^  ^'^'     Hawkins  v.  FFa*««i  («).     Dtc^on  v.  Cass  (x).    The  queB- 
V.  tion  is  not,  therefore,  whether  an  action  of  debt  could  be  maintained  upon 

l¥«ti8«  Ujig  guarantee,  but  whether  it  is  a  debt  which  may  be  set  off.  The  die- 
turn  ofAshhurst,  J.,  in  Howlett  v.  Strickland  (y),  that  debts  to  be  set  off  must 
be  such  as  an  indebitatus  assumpsit  will  lie  for,  is  clearly  incorrect,  otherwise 
no  specialty  debt  could  be  pleaded  by  way  of  set-off.  In  Thorpe  ▼.  Thorpe{2]t 
where  A.  remitted  a  bill  of  exchange  to  B.,  to  be  paid  to  a  third  person  on 
A.'s  account,  and  B.  did  not  pay  over  the  proceeds,  upon  which  A.  brought 
an  action  of  assumpsit  for  money  had  and  received,  it  was  held  that  a  set-off 
was  admissible;  although  it  was  admitted  that  if  the  plaintiff  had  chosen  to 
bring  an  action  on  the  case,  for  the  breach  of  duty,  there  could  have  been  no 
set-off.  The  same  principle  is  applicable  here,  the  defendant  may  abandon 
any  right  which  he  may  have  to  recover  damages,  and  set  off  the  actual  amonnt 
of  the  money  advanced  on  the  guarantee.  The  principal  authority  on  the 
other  side  is  Crawford  v.  Stirling  (a),  but  the  reasoning  of  Lord  EUenbarougl 
is  not  satisfactory.  By  the  law  of  this  country  a  party  who  receives  a  gua- 
rantee is  not  required  to  take  any  steps  against  the  prmcipal  debtor;  but  Lord 
Ellenborough'6  observations  are  rather  applicable  to  the  state  of  the  law  in 
other  countries,  where  it  is  first  necessary  to  exhaust  the  property  of  the  prin- 
cipal debtor.  Nor  does  it  appear,  in  the  report  of  that  case,  whether  the 
time  for  payment  by  the  principal  debtor  had  expired;  it  would  rather  seem 
that  it  had  not.  In  the  present  case  the  defendants  were  not  bound  to  take 
any  proceedings  against  Cumberlege  the  younger,  and  therefore,  the  amount  of 
the  debt  bemg  ascertained  and  defined,  there  can  be  no  good  reason  for  hold- 
ing that  it  cannot  be  set  off.  Whenever  damages  are  liquidated,  they  may  he 
set  off.  Fletcher  v.  Dyche  (b)  and  Lowe  v.  Peers  (c).  In  Cope  v.  Josq>h  {i)  it 
was  held  that  a  defendant  may  be  held  to  bail  upon  a  guarantee,  on  the  ground 
that  an  action  of  debt  would  lie.  The  same  principle  is  to  be  found  in  Cofinu 
v.  Wallis(e). 

Martin,  in  reply. — ^The  cases  which  have  been  last  referred  to,  do  not  affect 
the  present  question,  because  it  is  the  usual  practice  to  allow  defendants  to 
be  held  to  bail,  in  actions  of  trover  and  other  similar  cases.  It  is  a  strong  fad 
that  no  authority  can  be  produced,  where  a  liability  on  a  guarantee  has  been 
allowed  to  be  set  off.  The  reason  is,  that  the  damages  are  uncertain,  and  the 
intervention  of  a  jury  is  requisite  to  determine  the  amount  of  the  liahilitj. 
The  question  of  damages  is  entirely  with  the  jury;  they  may  give  less  than 
the  amount  which  is  claimed,  if  the  circumstances  of  the  case  warrant  them 
in  doing  so.  For  instance,  if  the  principal  debtor  were  a  perfectly  responsihle 
man,  the  jury  may  take  that  into  account.  [JHndal.  C.  J. — I  know  of  no  case 
where  money  is  to  be  paid  on  a  day  certain,  that,  upon  an  action  being  brought 
against  the  surety,  the  Court  have  inquired  into  the  solvency  of  the  principal 
debtor.]  Many  of  the  cases  which  have  been  referred  to,  arise  on  debts  doe 
on  bonds  and  other  specialties,  but  here  the  damages  arise  on  a  simple  con- 
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tnd,  and  they  are  unliquidated.     Crawford  ▼.  Stirling  (/)  and  Harieattle  t.     Com,  Plea$. 
Ntikerwood(g)  are  deciaive  authoritiea  to  ahew  that  tiiia  plea  cannot  be  aap-       morlst 
ported.    Ilie  caaea  ariaing  on  the  Bankmpt  Acta  are  diatinguiahaUe,  becauae  v. 

the  worda  "  mntnal  credita  "  and  "debta  and  demanda  "  are  there  to  be  found.       Im^lib. 
It  is  tme  that,  in  aome  caaea,  the  amount  of  billa  of  exchange  haa  been  allowed 
to  be  set  off,  although  no  action  of  debt  would  lie,  and  it  ia  not  eaay  to  find 
the  origin  of  thia  practice.     But  the  caaea  are  very  different,  becauae  a  lia- 
bility on  a  bill  of  exchange  ia  not  a  contract  of  indemnity,  like  a  guarantee.* 

TiNDAL,  C.  J. — It  appeara  to  me,  that  thia  plea  of  aet-off  cannot  be  aup- 
ported.    The  queation  dependa  upon  a  atatutory  law.     The  3  Geo.  2,  c.  22, 
sec.  13,  enacta — "  That  where  there  are  mutual  debta  between  the  plaintiff 
and  defendant,  or  if  either  party  aue  or  be  aued.  aa  executor  or  adminiatratorr 
where  there  are  mutual  debta  between  the  teatator  or  inteatate,  and  either 
party,  one  debt  may  be  aet  againat  the  other,  and  auch  matter  may  be  given 
in  evidence  upon  the  general  iaaue,  or  pleaded  in  bar,  aa  the  nature  of  the  caae 
shall  require."    I  ahall  not  undertake  to  aay  that  the  word  "  debt "  muat  be 
oonatrued  in  the  atrict  aenae,  which  waa  neceaaary  for  the  maintenance  of  the 
old  action  of  debt,  nor  ahall  I  go  through  the  bead-roll  of  caaea  which  haa  been 
cited  upon  that  point.     If  the  demand  aought  to  be  aet  off,  aounda  in  damaged, 
the  proper  mode  of  deciding  the  queation  ia  to  aacertain  whether  the  damagea 
have  been,  or  may  be,  liquidated  or  ascertained  with  preciaion,  at  the  time  of 
pleading.     The  preaent  caae  falla  within  neither  of  theae  altemativea.    The 
inteatate  had  given  fhe  defendanta  a  guarantee  for  the  repayment  of  1,600/., 
and  any  further  auma  which  might  thereafter  be  owing  to  them  tom  /.  Cum^ 
herlege  the  younger.     Now  there  being  no  time  fixed  for  the  payment  of  the 
money  due  on  thia  guarantee,  the  law  would  imply  that  it  waa  payable  on  de* 
mand ;  and  accordingly  the  declaration  containa  an  averment  that  a  demand 
of  1,600/.  and  3,000/.  waa  made,  and  the  plea  then  proceeda  to  atate  that 
*'  the  aame  atill  remained  due,  in  arrear,  and  unpaid,  and  the  plaintiff  aa  admi- 
niatrator  aa  aforeaaid,  before  and  at  the  time  of  tiie  commencement  of  thia  auit, 
waa  atill  indebted  to  the  defendanta  in  the  aaid  auma  of  1,600/.  and  3,000/. 
upon  and  by  virtue  of  the  aaid  guarantee."     But  that  ia  not  a  legal  deduction. 
The  guarantee  waa  given  for  the  pa3rment  of  an  uncertain  aum  of  money  at  a 
certain  time,  and  the  inteatate  would  not  only  be  anawerable  for  the  aum  lent, 
bat  alao  for  any  damagea  which  would  be  immediately  oonaequential  upon  the 
breach  of  the  undertaking ;  one  apeciea  of  auch  damagea  would  be  the  intereat 
on  the  aum  due,  and  othera  may  be  auggeated.     It  ia  dear,  and  it  aeema  to 
have  been  admitted  during  the  argument,  that  indebitatus  assumpsit  could  not 
have  been  maintained  on  thia  guarantee  againat  the  inteatate.     Suppoae  the 
parties  were  reveraed,  and  that  the  defendanta  were  auing  the  plaintiff  on  the 
guarantee,  could  it  be  contended  that  the  plaintiff  might  aet  off  the  debt 
which  he  now  aeeka  to  recover?    AH  the  caaea,  and  particularly  Crawford  v. 
Stirling  (f),  which  I  am  unable  to  aay  ia  not  rightly  decided,  clearly  ahew  that 
he  could  not.    What,  then,  ia  to  prevent  the  defendanta  from  auing  on  the 
guarantee  in  one  action,  and  at  the  aame  time  aetting  off  the  demand  aa  an 
anawer  to  another  action  ?     Ia  that  to  depend  upon  their  treating  it  aa  a  de- 
mand for  unliquidated  damagea  in  the  one  caae,  and  calling  it  a  debt  in 
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Cam.Pka9,  ^^  other?  It»  therefore,  does  not  appear  to  roe  in  this  case  that  the 
damages  are  liquidated  or  ascertained.  Thorpe  v.  Thorpe  (J)  is  a  case 
where  the  phuntiff  waived  his  right  to  any  damages,  and  sued  upon  the  con- 
IHOLW.  tract,  and  it  was  held  that  he  had  a  right  to  make  his  election.  Flacker  t. 
Dyche  (g)  was  a  case  where  the  damages  were  clearly  liquidated  and  ascer- 
tained. Cope  ▼.  Joseph  (A)  and  ColUns  v.  Wallie  (t)  did  not  depend  upon  any 
question  of  set-off,  but  merely  upon  the  discretion  of  the  Court  to  allow  par- 
ties to  be  held  to  bail,  and  those  cases  are  not  of  sufficient  weight  to  coun- 
teract the  principle  upon  which  we  are  now  proceeding.  Seeing,  therefore, 
that  Craiqford  v.  StirUng  {k)  has  remained  so  long  undisturbed,  I  am  not  dis- 
posed to  interrupt  its  repose  now ;  and  think  that  our  judgment  ought  to  be 
for  the  plabtiff. 

Vauoh  AN,  J. — It  was  admitted,  during  the  argument,  that  if  this  is  a  demand 
for  unliquidated  damages,  it  oould  not  be  set  off  against  the  plaintiff's  debt; 
but  it  has  been  contended  that  the  defendants  may  elect  to  receive  the  prin- 
cipal sum  due  from  the  original  debtor,  and  waive  all  damages.  It  aeerns  to 
me,  however,  that  a  guarantee  is  a  contract  peculiarly  sounding  in  damages, 
and  in  the  absence  of  all  authority  in  support  of  this  plea,  I  agree  that  oar 
judgment  must  be  for  the  plaintiff. 

BosANQUBT,  J. — ^I  am  also  of  opmion  that  the  demands  in  the  dedaratioQ 
and  the  plea  are  not  mutual  debts  within  the  statute  2  Geo.  2,  c.  22,  sec.  13< 
It  is  dear  that  the  intestate's  undertaking  to  pay  the  tnoney  advanced  to 
/.  Cumberlege  the  younger,  must  have  been  in  writing,  and  no  liability  woold 
have  accrued,  until  de&ult  was  made  in  payment  by  the  original  debtor.  It 
was  not,  therefore,  debitum  in  pragenti  solvendmn  in  fiUuro.  It  being,  there- 
fore, a  mere  collateral  engagement  to  pay  the  debt  of  another,  it  oould  only 
be  made  the  subject  of  a  suit  for  unliquidated  damages.  No  precedent  has 
been  referred  to,  to  shew  that  such  a  plea  has  been  allowed,  and  there  isavery 
direct  authority,  Crawford  v.  Stirling  (k),  in  which  hard  EUenborough  held 
that  such  a  demand  was  not  the  subject  of  a  set-off. 

CoLTMAN,  J. — I  have  always  understood  that  such  a  demand  as  the  present 
oould  not  be  made  the  subject  of  a  set-off;  and  I  look  upon  Crawford  v.  Stir- 
ling (k)  as  shewing  what  the  impression  of  the  profession  was,  at  the  time  it 
was  decided,  and  there  have  been  no  subsequent  decisions  contrary  to  it. 


Judgment  for  the  plaintiff. 
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Croome  v.  Guise.  noc.2&. 

'PROVER  for  the  conversion  of  a  horse.     The  defendant  pleaded  that  the  By  a  castom  in 

plaintiff  was  not  possessed  of  the.  said  horse  as  of  his  own  property,  on  „po„  ^^^^^  ^^ 

which  plea  issue  was  joined.  ■<*"^  {*»•  ^^ 

By  consent  of  the  parties  and  hy  the  order  of  a  judge,  the  following  case  an  herior,  the 

was  submitted  for  the  opinion  of  the  Court: —  li"'*^!'*^!^  "^ 

rm.  *  T*  •  »    .  *  tie  Of  tne  te- 

Tne  manor  of  Pmmswtck,  m  the  county  of  Gloucester,  is  an  ancient  manor,  nam,  end  in 

the  lords  of  which  have,  from  lime  immemorial,  enjoyed  the  right  of  taking  crtSe'^he  be? 
certain  fines  and  heriots  from  the  tenants  of  the  manor,  according  to  the  cus-  hoiuehold  stuff 
torn  of  the  manor,  as  thereinafter  set  forth,  and  the  customary  and  copyhold  ^^tocustom 
messuages  and  hereditaments,  parcel  of  the  said  manor,  have  been  from  time  ifanjcustome. 
immemorial,  used  and  accustomed  to  be  granted  and  demised  by  copy  of  court  iJt  h»  land, 
roll  of  the  said  manor,  for  estates  of  inheritance  in  fee  simple,  by  the  '*  •"J  f*  **;•  , 
words  sibi  and  suis,  at  the  will  of  the  lord,  accordmg  to  the  custom  of  the  hu  not  been  aa. 
manor.  jwered  the  beat 

"~  beast  for  his 

In  the  28th  year  of  the  reign  of  Queen  Elizabeth,  some  difficulties  having  heriot  which 

arisen  between  the  then  lord  of  the  said  manor  and  his  tenants,  touching  the  nl^nun  thT'^ 

customs  of  the  manor,  those  customs  were  declared  and  explained  in  and  by  a  premises  finr 

decree  in  a  certain  chancery  suit,  a  copy  of  which  decree  was  to  be  taken  as  his  (Sonse,**** 

part  of  this  case.    The  customs  set  out  in  this  decree  were  afterwards  ratified  **"  ^f  ^^^ 

was  to  be  paid 
and  confirmed  by  an  act  of  parliament,  passed  for  that  purpose  in  the  21st  40#.  instead  of 

Jamet  1,  which  statute  is  also  to  be  taken  as  part  of  this  case.  th*?lJhefea'*' 

The  6th,  7th,  13th,  16th,  and  17th  of  these  customs,  are  to  the  following  customarv  te- 

aAa^  .  Bi^ot  lisd  let  his 

^"^^^ —  land  and  aOer 

6.  '*  The  tenants  by  their  custome  tyme  out  of  minde  used,  may  geve  and  wards  died,  the 

sell  their  customary  lands  att  their  will  and  pleasure,  making  a  surrender  of  mim  uic  hm 
the  same  either  in  the  open  court  to  the  handis  of  the  steward  for  the  tyme  {^»  f<»  W« 
being,  or  else  out  of  court  into  the  hands  of  the  reeve  of  that  yere,  or  his  de-  he  was  boand 
putie,  in  the  psence  of  two  customarie  tenants  of  the  same  manner,  and  the  {J  iJ^*^£lj^" 
same  surrender  must  be  psented  att  the  next  court,  or  else  the  surrender  to  be 
void,  and  upon  every  surrender  so  made  and  psented  in  court,  the  lord  is  to 
have  an  herriott  if  the  land  be  heriottable,  that  is  to  saye,  for  every  yard  and 
balfe  yard  of  land  which  the  tenants  hold,  to  geve  or  paye  the  best  quicke 
cattle,  and  in  default  of  such  cattle  the  best  household  stuffe  or  goods  of  what 
kinde  soever." 

7.  "That  upon  every  disoent  of  anie  customary  lands  of  inheritance,  the 
lord  is  to  have  one  year's  rent  for  his  fine  and  herriott  in  maimer  aforesaid  if 
the  land  be  herriottable." 

13.  By  this  custom  tenants  were  allowed  to  demise  their  lands  without  a  li- 
cense from  the  lord. 

16.  '*By  the  custome  every  yarde  or  halfe  yard  of  land  holden  by  coppie 
after  the  custome  and  manner,  is  heriottable,  and  the  heriot  to  be  paid 
att  the  death  of  the  tenante  that  dyeth  seized  thereof  or  upon  the  surrender 
of  his  possession  when  the  reversion  was  surrendered  before." 

17.  '*  If  any  customary  tenante  shall  lett  or  sell  his  yarde  or  halfe  yarde  of 
landes  which  is  heriottable,  and  att  his  decease  the  lord  not  answered  the  best 
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Com.  Plea$.  beast  for  his  heriott,  which  did  commonly  manure  the  said  pmises  by  the  space 
of  one  yeare  next  before  his  decease,  or  the  full  value  thereof,  that  then  such 
pson  to  whom  the  same  yarde  or  halfe  yarde  by  the  custome  ought  to  come, 
shall  pay  to  the  lord  or  his  officers,  within  six  weeks  next  after  the  death  of 
such  tenant,  three  pounds  for  every  yarde  lande,  and  forty  shiUings  for  every 
halfe  yard,  insteade  of  an  herriott,  and  in  case  delaulte  be  made  thereof,  then 
it  shall  be  lawfiill  for  the  lord,  by  his  officers,  to  take  one  whole  yeare's  prof- 
fitts  of  such  yarde  or  halfe  yard,  to  his  owne  use  and  behoofe  instead  of  the 
said  herriott." 

In  February,  1804,  the  plaintiff  purchased  the  said  manor  of  Potfuvtcib  aod 
became  and  still  is  the  lord  of  the  said  manor  and  seised  in  his  demesne  as  of 
fee  thereof.   On  the  21st  of  July,  1823,  Sir  Berkeley  WUliam  Guise,  Bait,  was 
admitted  tenant  to  a  half  yard  land,  heriotable,  parcel  of  the  customary  tene- 
ments of  the  said  manor,  called  the  Quarr,  within  the  said  manor,  and  held  at 
the  yearly  rent  of  1/.  7«.  4d.,  and  a  heriot,  according  to  the  custom  of  the  ma- 
nor, on  descent  and  alienation  when  it  should  happen ;  and  the  said  Sir  B.  W, 
Guise,  continued  until  the  time  of  his  decease  seised  of  the  said  tenement  in  his 
demesne  as  of  fee,  at  the  will  of  the  lord,  according  to  the  custom  of  the  ma- 
nor.    Sir  B.  W.  Guise,  afterwards,  in  1830,  demised  the  last  mentioned  ten^ 
ments,  from  year  to  year,  to  John  Bailey,  to  hold  as  such  tenant  thereof,  under 
the  said  Sir  B.  W.  Guise,  and  /.  Bailey  became  tenant,  and  his  tenancy  onder 
the  said  Sir  B,  W.  Guise  continued  until  the  decease  of  the  latter,  who  died 
23rd  of  July,  1834,  having  by  his  will  appointed  the  defendant  his  ezecator. 
The  copyhold  tenement  descended  to  the  heir  at  law  of  Sir  B.  W.  Guise.    Upon 
the  death  of  Sir  B.  TV,  Guise,  the  plaintiff  claimed  the  best  quick  beast  of  &e  said 
Sir  B.  W,  Guise  at  the  time  of  his  death,  as  a  heriot  due  on  the  descent  of  the 
said  copyhold  tenement,  and  in  prosecution  of  such  claim,  and  within  the  space 
of  ten  days  after  the  death  of  Sir  B.  W.  Guise,  the  plaintiff  seized  a  certain 
horse  of  the  value  of  50/.,  being  the  horse  in  the  declaration  mentioned,  heing 
the  best  quick  beast  of  Sir  B.  W,  Guise,  such  horse  not  having  commonly 
manured  the  said  premises  by  the  space  of  one  year  next  before  his  decease; 
whereupon  the  defendant,  claiming  the  said  horse  as  part  of  the  peraooal 
estate  of  the  said  Sir  B.  W,  Guise,  deceased,  retook  the  said  horse  from 
the  plaintiff,  and  converted  the  same  to  his  own  use.    The  defendant,  after 
seizure  of  the  said  horse  by  the  plaintiff,  and  within  six  weeks  next  after 
the  death  of  Sir  B.  W,  Guise,  tendered  to  the  plaintiff  the  sum  of  2/.  for  the 
said  half  yard  of  land,  instead  of  an  heriot,  but  the  plaintiff  refuaed  to  aocq^t 
the  same. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff  was 
entitled  to  recover  in  this  action?  If  the  Court  should  be  of  opinion  that  the 
pluntiff  was  so  entitled,  judgment  was  to  be  entered  for  the  plaintiff  by  con- 
fession for  50/.  damages;  but  if  the  Court  should  be  of  opinion  that  the  plun- 
tiff was  not  entitled  to  recover,  judgment  of  nolle  prosequi  was  to  be  entered 
for  the  defendant. 

R.  V.  Richards,  for  the  plaintiff. — ^The  lord  of  the  manor  is  entitled  to  reco- 
ver this  horse  under  the  general  law ;  and  by  virtue  of  the  sixth  and  seventh 
customs  of  the  manor.  When  a  heriot  is  due,  the  property  in  the  beast  is  in 
the  lord  immediately  on  the  death  of  the  tenant :  and  the  lord  cannot  take  any 
chattel  but  one  which  which  belongs  to  the  tenant.    1   Scriv.  on  Copyholds, 
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440,  2nd  ed.     Parian  v.  Mason  (a).    By  the  sixth  custom  the  heriot  is     Com.  PUm* 
described  as  heing  the  hest  quicke  cattle,  and  in  default  of  such  cattle,  the       caooMK 
best  household  stuff  or  goods  of  the  tenant.     Then  the  seventh  custom  is,  vw 

that  upon  every  descent,  the  lord  is  to  have  one  year's  rent  for  his  fine,  and  he-  Gd>»«* 
riot  in  manner  aforesaid,  if  the  land  he  heriotable.  Here  the  lord  has  exer- 
cised his  right  by  making  the  seizure,  and  it  is  incumbent  on  the  defendant  to 
shew  why  that  right  cannot  be  exercised.  It  will  be  said  that  the  seventeenth 
cnstom  prevents  the  lord  from  demanding  the  best  beast,  and  that  the  tenant 
was  entitled  to  pay  the  sum  of  two  pounds  for  the  half  yard  of  land;  but  that 
CQstom  would  only  come  into  operation  where  the  lord  "  is  not  answered  the 
best  beast  for  his  heriot,  which  did  commonly  manure  the  premises."  There  was, 
therefore*  an  option  reserved  to  the  lord,  and  the  seventeenth  custom  was  not 
intended  to  deprive  the  lord  of  his  heriot  according  to  the  seventh  custom; 
but  must  be  construed  as  giving  him  a  cumulative  remedy,  in  cases  where  the 
CQstomary  tenant  had  let  his  land,  as  he  was  allowed  to  do  by  the  thirteenth 
cnstom.  Bat  the  personal  estate  of  the  tenant,  is  not  in  any  manner  exone- 
rated from  the  primary  liability  to  satbfy  the  lord  of  his  heriot. 

Stephen,  Seijt.,  contrtL. — ^The  defendant  having  tendered  to  the  plaintiff  the 
snm  of  two  pounds,  within  six  weeks  from  the  death  of  the  tenant,  in  respect 
of  the  land  which  had  been  demised,  the  plaintiff  was  not  entitled  to  claim  the 
horse  as  an  heriot.  The  seventeenth  custom  is  precisely  applicable  to  this 
case.  Nor  was  the  plaintiff  entitled  to  seize  this  beast,  because  it  had  not 
commonly  manured  the  premises  demised,  for  one  year  before  the  tenant's  de- 
cease. The  case  of  Parton  v.  Ma$on(a)  merely  shews  that  a  custom  to  take 
the  goods  of  a  stranger  as  a  heriot,  is  not  good.  In  Garland  v.  JekyU{c) 
heriots  are  said  to  be  a  species  of  tribute,  which  the  tenant  offered  to  the  lord, 
when  he  prayed  the  lord  to  confer  on  him  the  interest  which  had  been  deter- 
mined by  the  decease  of  his  former  tenant. 

The  custom  set  out  in  the  seventeenth  section  was  intended  as  a  commuta- 
tion for  the  heriot:  for  half  a  yard  of  land  consists  of  about  ten  acres,  and 
two  pounds  was  about  the  value  of  a  good  beast  at  the  time  the  award  was 
made.  The  lord  was  entitled  to  seize  the  best  beast  which  manured  the 
ground,  and  if  there  was  no  such  beast  to  seize,  the  lord  was  to  be  entitled  to 
the  payment  of  two  pounds.  If  there  is  any  doubt  as  to  the  compensation 
which  the  lord  is  entitled  to  receive,  then  as  customs  are  construed  strictly, 
the  judgment  of  the  Court  ought  to  be  in  favour  of  the  defendant.  Year 
Book,  5  Hen.  7,  41.  In  Arthur  v.  Bokenham{d),  it  is  said  upon  this  subject, 
"A]l  cnstomB  which  are  against  the  common  law  of  England  ought  to  be  taken 
strictly,  nay  very  strictly,  even  stricter  than  any  act  of  parliament  that  alters 
the  common  law.  It  is  a  general  rule  that  customs  are  not  to  be  enlarged 
beyond  the  usage,  because  it  is  the  usage  and  practice  that  makes  the  law  in 
such  cases,  and  not  the  reason  of  the  thing;  for  it  cannot  be  said  that  a  cus- 
tom is  founded  on  reason,  though  an  unreasonable  custom  is  void,  for  no  rea- 
son, even  the  highest,  whatsoever,  would  make  a  custom  a  law;  so  it  is  no  parti- 
cular reason  that  makes  any  custom,  law,  but  the  usage  and  practice  itself,  with- 
ODt  regard  bad  to  any  reason  of  such  usage,  and  therefore  you  cannot  enlarge 

(a)  Dyer,  199  b.  (4)  11  Mod.  160. 

(c)  2  Bing.  293. 
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C<nn.  Pka$.    such  CQStom  by  any  parity  of  reason,  since  reason  has  no  part  in  the  making 
of  snch  custom." 

Nor  will  equity  interfere  in  favour  of  heriots.  2  £q.  Ca.  Abr.  279.  It  ap- 
pears that  there  is  no  novelty  in  a  custom  which  gives  the  lord  the  sum  of  forty 
shillings  in  lieu  of  a  heriot.  Viner's  Abr.  tit.  Heriot,  G.  12.  /fas^os  v. 
Carve  ie).  Or  in  requiring  that  the  beast  should  be  levant  and  coadumt 
upon  the  land.  Fitz.  Abr.  tit.  Hariott,  6.  Parton  v.  Mastmif).  The  case 
of  underletting  was  expressly  provided  for  by  the  seventeeth  section,  sad  the 
lord  is  bound  by  that  provision.  As  the  custom  there  set  forth,  comes  adbee* 
quently  to  the  sixth  custom,  it  ought  to  prevail.  Thus  in  Paget  v.  Fokni^), 
where  two  affimative  enactments  were  inconsistent,  it  was  held  that  the  provi- 
sions of  the  latter,  pro  tanto,  repealed  the  former.     Hardress,  344. 

R,  V,  Richards,  in  reply. — ^The  lord  has  not  seized  under  the'provisioitt  of 
the  seventeenth  section,  but  under  the  custom  set  out  in  the  sixth  andaereath 
sections.  Therefore  the  argument,  that  the  beast  had  not  been  manuring  the 
premises,  is  not  applicable.  It  is  not  necessary  for  the  plaintiff  to  shew  what 
the  meaning  of  the  seventeenth  section  is,  because  it  does  not  apply  to  the 
present  case.  As  to  the  origin  of  heriots,  the  better  opinion  is  that  thev  were 
originally  tributes  made  to  the  lord,  of  the  best  horse  and  armour  (^  the  (l^ 
ceased  tenant,  in  order  that  they  might  continue  to  be  used  for  the  poipoeesof 
national  defence.  There  is  no  privity  between  the  lord,  and  the  occupier  d 
the  land,  and  the  lord  could  not  seize  the  beast  of  a  stranger:  2  Wms.  Saond. 
1 68  a.,  therefore  the  heriot  must  in  all  cases  be  paid  by  the  tenant.  It  ia  said 
that  the  lord  ought  to  seize  a  beast  which  has  manured  the  land  for  one  year, 
but  cattle  do  not  stay  on  any  premises  during  the  whole  of  a  year.  In  Pv- 
Am  Y.  Radcliffe{g),  it  was  decided  that  a  plea  which  set  out  a  custom  that  the 
homage  should  assess  a  compensation  in  lieu  of  a  heriot  coold  not  be  main- 
tained. 

Ocr.odv.ffdf; 

TiNDAL,  C.  J.— The  question  raised  by  this  special  case  is,  whether  the 
plaintiff,  as  lord  of  the  manor  of  Painswick,  was  justified  in  seizing  the  horse 
which  is  the  subject-matter  of  this  action,  as  a  customary  heriot  due  upon  the 
death  of  the  late  Sir  Berkeley  William  Guise,  a  customary  tenant  of  tiie  aaid 
manor  ?  And  the  answer  to  this  question  appears  to  us  to  depend  not  so 
much  upon  any  discu^ion  of  the  general  law  relating  to  heriots,  as  upon  the 
proper  construction  to  be  put  upon  the  customs  of  this  particular  manor,  the 
customs  are  set  forth  in  the  decree  of  the  Court  of  Chancery,  which  fonuM 
part  of  this  case,  and  which  were  afterwards  confirmed  by  a  private  ad  of 
parliament,  passed  in  the  21  st  year  of  King  James  I. 

Such  of  the  customs  of  the  manor  as  claim  our  particular  attention,  are  the 
customs  contamed  in  the  6th,  7th,  16th,  and  17th  articles  of  the  indenture 
set  forth  in  the  decree.  It  appears,  by  articles  6  and  7,  that  a  heriot  is  doe 
by  custom  to  the  lord,  upon  every  surrender  and  every  descent  of  all  customary 
tenements  of  the  manor,  that  are  heriotable,  and  that  such  heriot  is  "  the  best 
quick  cattle;  and  in  default  of  such  cattle,  the  best  household  stnffe  or  goods 
of  what  kinde  soever  of  the  late  tenant."    And  it  appears  further,  firom  arti- 

(e)  1  Sider.  437.  (g)  2Bing.  N.  C.  679;   2  Hodges.  237. 

(/)  Dyer  199  b.  (A)  1  Boa.  Sc  Pul.  282.  I 
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de  16,  that  all  half-yard  lands  within  the  manor,  holden  by  copy,  of  which      Com.  PUas, 
description  is  the  tenement  in  question,  are  heriotable. 

So  hr,  therefore,  as  depends  on  these  two  customs,  the  case  is  free  from 
all  doubt.  If  no  other  custom  had  been  set  forth  iu  the  decree,  the  right  of 
the  lord  of  the  manor  to  seize  the  horse,  as  the  best  quick  cattle  of  the  late 
customary  tenant,  upon  his  death,  would  have  been  inevitable,  and  the 
plamtiff,  the  lord  of  the  manor,  would  have  been  entitled  to  judgment  in 
this  action. 

Bat  the  difficulty  arises  from  the  custom  set  out  in  the  seventeenth  article, 
h)r  which  it  is  provided  "  that  if  any  customary  tenant  shall  let  or  set  his  half- 
yard  land  which  is  heriotable,  and  at  his  decease  the  lord  not  answered  the 
best  beast  for  his  heriot,  which  did  commonly  manure  the  said  premises  by  the 
^ace  of  one  year  before  his  decease,  or  the  fuD  value  thereof,  then  such  per- 
son to  whom  the  same  yard  or  half  yard,  by  the  custom  ought  to  come,  shall 
pay  to  the  lord  or  his  officers,  within  six  weeks  next  after  the  death  of  such  te- 
nant, 3/.  for  every  yard  land,  and  408.  for  every  half  yard,  instead  of  an  heriot ; 
and  in  case  of  default  the  lord  may  enter  and  take  one  year's  profits."     Now, 
on  the  part  of  the  lord  it  is  contended,  that  notwithstanding  the  case  may  fall 
witlun  the  seventeenth  custom,  by  reason  of  the  half  yard  land,  being  let  or  set 
at  the  time  of  the  tenant's  death,  the  lord  has  still  the  right  to  the  best  beast 
of  the  tenant,  under  the  sixth  and  seventh  customs ;  that  the  seventeenth  cus- 
tom only  applies  where  the  lord  "  has  not  been  answered  the  best  beast ;" 
that  is,  has  not  seized  the  best  beast,  under  the  general  customs,  and  that  the 
seventeenth  custom  gives  him  a  cumulative  remedy  ag^nst  the  new  tenant  or 
the  land  itself,  in  case  the  old  tenant  died  without  being  possessed  of  a  beast, 
or  the  lord  was  unable  to  seize  it.     On  the  other  hand,  the  tenant  insists  that 
the  seventeenth  custom  applies  to  and  governs  the  case  of  a  half  yard  land 
which  is  let  and  set  at  the  time  of  the  tenant's  death,  and  that  the  lord  in  such 
case  can  only  take  the  heriot  given  by  that  custom,  or  the  substitute  thereof, 
provided  by  the  same  custom,  and  cannot  resort  to  the  heriot  given  him  by 
the  general  custom.     And  we  think  we  do  less  violence  to  the  language  of  the 
customs,  by  holding  the  interpretation  contended  for  on  the  part  of  the  tenant 
to  be  the  right  construction ;  namely,  that  where  the  half  yard  is  let  or  set, 
the  lord  cannot  seize  the  best  beast,  or  best  household  stuff  or  goods  of  the 
late  tenant,  but  must  have  recourse  to  the  heriot  or  the  substitute  thereof,  de- 
scribed and  provided  for  by  the  seventeenth  custom. 

In  the  first  place  it  is  difficult  to  hold  the  seventeenth  custom,  as  giving  a 
cumulative  remedy  to  the  sixth,  when  it  provides  for  and  relates  to  only  one 
of  the  cases  governed  by  the  general  custom.  For  whilst  the  general  custom 
^ves  the  lord  a  heriot  both  upon  surrender  and  descent,  the  seventeenth  cus- 
tom applies  itself  to  the  case  of  descent  only.  Again,  whilst  the  general 
custom  g^ves  as  a  heriot,  the  best  quick  cattle,  and,  in  default  of  such  cattle, 
the  best  household  stuff  or  goods,  the  seventeenth  custom  is  altogether  silent 
as  to  the  alternative,  and  gives  only  the  best  beast ;  and  as  to  the  argument 
on  the  part  of  the  plaintiff  that  by  the  very  terms  of  the  seventeenth  custom  it 
is  conditional  only,  namely,  the  lord  not  answered  the  best  beast  for  his  heriot, 
we  a^ee  that  if  the  condition  had  stopped  here,  the  conclusion  contended  for 
by  the  lord,  would  have  been  irresistible  ;  but  it  continues  thus,  the  lord  not 
answered  the  best  beast  for  his  heriot,  which  did  commonly  manure  the  said 
premises  by  the  space  of  one  year  next  before  his  decease,  or  the  full  value 


Guisx. 


282  TERM  REPORTS  in  thk  COMMON  PLEAS. 

Cim.  Pleas,  thereof;  so  that  the  cuBtom  is  so  far  from  letting  in  the  ordinary  heriot  dae 
Croomb  ^pon  a  descent,  that  it  gives  a  heriot  substantiaUy  different  in  kind  and  de- 
scription in  every  case  ^ling  within  it ;  the  one  giving  the  best  quidc  cattle 
or  best  hoasehold  stuff  or  goods  of  the  customary  tenant,  the  other  giving  the 
best  beast  which  ordinarily  manured  the  land  for  the  year  next  before  the  te- 
nant's death  (whosoever  it  might  be)  or  the  value  thereof.  We  think,  therefore, 
we  can  give  force  to  the  two  customs,  in  no  other  manner,  than  by  holding  the 
one  to  apply  to  the  case  where  the  customary  tenant  dies  in  occupation  of  bis 
heriotable  tenement,  and  the  other  to  the  case  of  the  death  of  the  tenant  of  & 
half  yard  of  land,  which  is  let  or  set  at  the  time  of  his  death. 

In  the  course  of  the  argument,  many  difficulties  have  been  put  by  the 
plaintiff's oonnsel,  as  to  the  possibility  of  enforcing  the  seventeenth  custom; 
such  as  the  legality  of  a  custom  to  seize  the  best  beast  of  the  occupier  or  of  a 
stranger;  the  difficulty  of  applying  the  custom,  if  the  premises  have  been  ma- 
nured only  part  of  a  year,  and  the  like,  but  it  is  to  be  observed  that  the  costom 
provides  an  election  which  is  free  ^m  all  difficulty ;  viz.,  the  value  ai  the 
beast,  and  as  the  payment  is  to  be  made  by  the  tenant,  the  election  is  witib 
him«  And  still  funher  in  case  the  payment  of  this  heriot  altogether  fidls,  the 
custom  provides  a  resource  which  is  altogether  free  from  exception ;  viz.,  the 
payment  of  408.  instead  of  an  heriot,  and  in  default  thereof,  one  whole  year's 
profit  of  the  land. 

It  is  to  be  observed  that  by  this  construction  the  lord  gains  in  many  cases 
an  immediate  advantage,  for  he  has  the  certainty  of  a  heriot,  or  of  a  sabstitute 
for  a  heriot,  which  at  the  time  was  probably  thought  an  equivalent  in  value,  in 
every  case  of  the  death  of  a  tenant  of  a  half  yard  land,  which  is  let  and  set;  and 
again  the  customary  tenant  is  bound  to  make  good  the  payment  in  lien  of  the 
heriot.     Whereas  under  the  general  custom,  he  has  only  the  best  quick  cattle 
or  best  household  stuff  of  the  customary  tenant,  which  may  be  worth  less,  or 
the  tenant  may  die  without  possessing  any.     It  appears,  therefore,  a  more  just 
as  well  as  sound  construction,  not  to  throw  into  the  lord's  scale  the  benefit  of 
both  customs ;  and  we  are  the  more  inclined  to  this  construction  because, 
upon  the  general  principles,  the  custom  of  heriots  is  not  a  custom  to  be  ex- 
tended in  favour  of  the  lord,  and  in  this  particular  case  the  confirming  of  tbe 
custom,  was  the  result  of  a  bargain  or  agreement  between  the  lord  and  tbe 
tenants,  in  which,  according  to  the  language  of  the  arbitrators  to  whom  the 
differences  were  referred,  "  the  tenants  have  given  for  buying  their  peace,  a 
very  ample  and  liberal  satisfaction  to  their  landlord,  not  inferior  in  our  opinions 
to  the  true  worth  of  any  benefits  they  shall  or  may  receive  by  this  order." 

We  therefore  think,  for  the  reasons  above  given,  a  nolle  pra$e^  most  be 
entered. 

Judgment  for  defendax&t. 
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Dallman  r.  King.  nod.  is. 

QASE  for  an  excessive  distress.    At  the  trial,  before  Tindal,  C.  J.,  at  the  ^"jh?iS^"f 

Londom  sittings  after  Easter  Term,  it  was  proved,  that  the  defendant,  as  a  houM  con- 

trustee  for  a  charity,  let  a  dwelling  house  and  premises  in  St.  Jameses  Street  {oJJ^^'Ju^^Jii^ 

to  the  plaintiff,  at  the  yearly  rent  of  250/.,  payable  quarterly,  by  an  agreement  "  ai"i  the  uid 

in  writing  bearing  date  the  29th  of  Avgust,  1835.     The  agreement  contained  leMeeV]  doth 

the  following:  clauses: — "And  the  said  Thomas  Dfl/Zmim  doth  hereby  promise  hereby  a^ree  to 

,  ^^  ,  ^  ,  .  ....  ii         ..       ipeiid,  within 

and  agree,  to  spend  oat  of  his  own  proper  monies,  within  one  year  from  the  one  vear  from 

date  hereof,  200/.,  at  the  least,  in  erecting  and  building  a  kitchen  to  the  said  jjoo/.  at  thT*^' 
messuage  with  necessary  fittings;   and  also  in  altering  the  large  room  one  pair  leaiCin  erect- 
story,  into  two  or  more  rooms,  or  in  such  other  repairs  as  may  be  necessary  ISthewlid^mU- 
to  make  the  same  fit  for  habitation ;  such  erection  and  alterations  or  repairs  suaice,  and  alto 
to  be  inspected  and  approved  of  by  the  said  William  King,  and  to  be  done  in  ur^^m  into 
a  substantial  manner :   and  it  is  agreed  that  the  said  7%muis  Dallman  shall  be  ^*o  or  more 
allowed  200/.  towards  such  erection  and  alteration  or  repairs,  and  shall  be  .uch  other  re- 
at  liberty  to  retain  the  same,  out  of  the  first  year's  rent  of  the  premises.     And  Jjj^aar^to  ^ 
the  said  T.  Dallman  doth  hereby  further  promise  and  agree  to  pay  to  the  said  make  the  name 
W,  King,  or  to  the  trustees  for  the  time  being  of  the  said  charity,  the  said  fiI^°',„jS*iJ;c. 
yearly  rent  of  250/.  at  the  times  and  in  manner  aforesaid."    The  plaintiff  tton'and  altera- 
baring  entered  upon  the  premises,  caused  sundry  repairs  and  alterations  to  |o°heTn«2e€ted 
be  made  at  the  cost  of  200/.  and  upwards,  within  one  year  from  the  date  "jd  approved 
of  the  agreement ;   but  the  defendant  did  not  approve  of  some  portions  of  \|'.  \j^^  ^[^l 
the  work,  and  when  the  first  year's  rent  became  due,  he  allowed  the  plaintiff  }***y''l  '"^  *® 
115/.  17«.  on  account  of  the  repairs,  and  distrained  for  the  balance  of  the  aubstantial 
year's  rent,  after  giving  the  plaintiff  credit  for  50/.,  which  he  had  offered  to  "■""'Jj  J^^^^^^ 
pay.  the  »aid  T.  D. 

It  was  contended  on  behalf  of  the  defendant,  that  his  apprcval  of  the  altera-  lo^Jd^oe/.  to- 
tions,  was  a  condition  precedent  to  the  plaintiff's  right  to  deduct  the  200/.  out  warUa  such 
of  the  first  year's  rent.     The  learned  judge  refused  to  nonsuit  the  plaintiff,  and  2JSlM"oi*"or 
left  it  to  the  jury  to  say,  whether  the  work  had  been  done  in  a  proper  and  "TPyl^J^*"! 
sabstantial  manner,  and  to  the  amount  stated  in  the  agreement.     The  jury  bertj  to  reui'n 

found  a  verdict  for  the  plaintiff.  Hi*  S'*^*  ^^\^^ 

'^  ihefiiBt  vearV 

rent  of  the  Raid 

Tal/owd,  Seijt.,  in  pursuance  of  leave  reserved,  obtained  a  rule  nisi  to  set  ^'^lewee  laid 

aside  the  verdict,  and  to  enter  a  nonsuit  upon  the  objection  made  at  the  trial,  out  more  than 

u      u  J  1^  n-     '   f  \  5100/.  hut  the 

ne  CTted  Morgan  v.  Btmte  (a).  le8»ordid  not 

approve  of  all 

the  work,  and 

Wilde,  Seijt.,  and  /.  Bayley  shewed  cause. — ^The  opinion  of  the  learned  diairained  for 

judge  at  the  trial,  was  correct.   In  all  questions  as  to  conditions  precedent,  the  the  fi/st  year'a 

situation  of  the  parties  in  the  particular  case,  must  be  considered.     In  the  T*"''    ^^f^^^ 

present  instance  the  stipulation  does  not  go  to  the  whole  of  the  consideration,  brought  by  the 

lessee  for  an 
(o)  9  Bing.  672.  exceMivedit- 

treM,  that  the 
approval  of  the  lemor  waa  not  a  condition  precedent,  and  that  after  the  jarjr  had  found  that 
200/.  wai  expended  by  the  plaintiff.  In  subntaniial  repairs,  he  waa  entitled   to  recover  in  the 
action. 
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Com^  Pleat.    The  jury  have  found  that  200/.  and  upwards,  was  laid  out  m  making  substantial 
repairs,  and  the  defendant  was  not  justified  in  withholding  his   approval, 
Morgan  v.  Bimie  [b)  is  not  an  authority  to  shew  that  this  was  a  condition 
precedent.     Here  there  is  nothing  said  ahout  a  certificate  being  required  from 
the  defendant,  and  as  between  him  and  the  plaintiff,  no  act  was  necessary  to  be 
done.    The  agreement  merely  provided  that  the  alterations  or  repairs  should 
be  inspected  and  approved  of  by  the  defendant,  and  be  done  in  a  substanttal 
manner.    The  argument  on  the  other  side  must  go  to  the  extent  of  shewing 
that  no  part  of  the  money  expended  ought  to  have  been  allowed ;  bnt  the  de- 
fendant, by  giving  credit  for  a  portion  of  the  repairs,  has  admitted  that  he 
cannot  treat  the  promise  as  a  condition  precedent.     In  Hotkam  v.  T%e  EaH 
Ind&a  Company  (c)  it  is  said  upon  the  subject  of  conditions  precedent,  "  That 
there  are  no  precise  technical  words  required  in  a  deed  to  make  a  stipulation  a 
condition  precedent  or  subsequent ;  neither  doth  it  depend  on  thecircomstance 
whether  the  clause  is  placed  prior  or  posterior  in  the  deed,  so  that  it  operates 
as  a  proviso  or  covenant ;   for  the  same  words  have  been  construed  to  operate 
as  either  the  one  or  the  other,  according  to  the  nature  of  the  tranaaction. 
The  merits,  therefore,  of  the  question  must  depend  on  the  nature  of  the  con- 
tract and  the  acts  to  be  performed  by  the  contracting  parties,  and  the  subse- 
quent facts  disclosed  on  the  record  which  have  happened  in  consequence  of 
this  contract." 

In  Boone  v.  Eyre  [d)  Lord  Mansfield,  C.  J.,  lays  down  the  distinctioQ  ai 
clear,  that  where  mutual  covenants  go  to  the  whole  of  the  conuderaticxi  on 
both  sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other.  But 
where  they  go  to  a  part,  where  a  breach  may  be  paid  for  in  damages,  there  the 
defendant  has  a  remedy  on  his  covenant,  and  shall  not  plead  it  as  a  condition 
precedent.  That  case  was  supported  in  FothergiU  v.  WaUim[e),  RiicMer, 
Atkinson  (/) ,  and  Stovers  v.  Curling  (g) .  Miller  v.  Bum  and  George  v.  Jackson 
from  the  MS.  of  Mr.  Justice  Bay  ley,  were  also  cited  (k). 

(b)  9  Bing.  672.  ment  afBrmed.   Miller  ▼.  jBiinv,  MiekaebmoM, 

(c)  1  T.  R.  646.  1813.  K.  B."  

\d)  1  H.  Black.  273  n.  "{fa  Mp  owner  ehartetM  her,  wtd  cvre- 

(e)  8  Taant.  676.  nante  that  when  the  lading,  ordered  am  board 

{/)  10  East,  2(16.  by  the  charterer ^  ehall  be  received^  the  ship 

Ift)  3  Scott,  740;   2  Hodges,  237.  shall  proceed,  it  is  not  a  condition  precedent 

(A)  The  reporter  has  beea  favoured  with  that  the  ship  shall  beJkUf  laden,  thomgk  the 

a  sight  of  the  notes  of  the  above  cases,  owner  is  to  have  so  much  per  tonjieigki. 

made  by  this  distinguished  judge;   as  the  ^  there  is  not  a  fail  loading,  the  o/wmtr's 

cases  are  not  reported,  a  copy  is  subjoined.  remedy  is  by  a  cross  action. 

"  Plaintiff  let  defendant  an  hotel,  upon  Defendant  chartered  his  ship  to  the  trans- 
certain  conditions,  one  of  which  was  that  port  board,  and  covenanted  that  the  masurr 
plaintiff  should,  within  two  months,  build  should  obey  their  orders,  and  that  when  the 
a  taproom;  and  the  defendant  covenanted,  lading  they  should  order  on  board  fthonki 
that,  at  the  end  of  the  term,  he  would  take,  be  received,  and  he  should  have  signed  bills 
at  a  valuation,  the  tap  to  be  built  by  plaintiff  of  ladintr  for  them,  he  should  proceed  ;  they 
as  aforesaid.  At  the  end  of  the  term  defen-  put  goods  on  board  him  and  ordered  him  to 
dant  would  not  pay  for  the  tap,  and  action  proceed,  but  he  did  not,  and  covenant  i»dt 
inde.  The  declaration  averred  that  plain-  against  defendant.  Plea — That  by  tbt- 
tiff  built  the  tap,  but  it  did  not  allege  that  charter-party  the  commissioners  were  to 
he  built  it  within  two  months,  and,  after  pay  3/.  18#.  Od.  per  ton,  ibr  the  goo<ls 
judgment  by  default,  error  on  that  objec-  delivered,  and  that  the  goods  received  did 
tioo;  but  the  Cuurt  thought  it  clear  that  not  amount  to  a  flill  lading,  and  tlie 
the  building  within  the  two  months  was  not  master  waited  till  he  could  procure  a  full 
a  condition  precedent,  as  it  did  not  go  to  lading.  Demurrer,  and  on  aif^ment  the 
the  whole,  and  the  counsel  for  the  plaintiff  Court  were  clear  the  plea  was  bad:  it 
in  error,  did  not  press  to  argue  it.    Judg-  was  not  a  condition  precedent  that  the  com- 
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Taffourd,  Serjt.,  contra. — ^The  stipulations  contained  in  this  agreement  are     Com,  Pleat. 
not  separate  and  independent,  but  when  the  whole  of  it  is  read,  it  will  appear      n^"^^"^ 
that  the  approval  of  the  defendant  was  a  condition  precedent.     Morgan  v.  v. 

Birnieiji)  is  precisely  in  point.  There,  in  a  building  contract,  it  was  provided  that  Kiko. 
the  contract  should  not  be  vacated  by  any  additions  or  alterations,  but  that 
the  price  to  be  paid  for  such  alterations  should  be  settled  by  a  surveyor,  who 
was  to  be  sole  arbitrator  in  settling  such  price,  and  all  disputes  arising  in  or 
about  the  premises;  and  the  defendant  agreed  to  pay  certain  proportions  of 
the  contract  price,  upon  receiving  a  certificate  in  writing  signed  by  the  sur- 
veyor, testifying  that  certain  portions  of  the  building  had  been  done,  and  his 
approval  thereof,  and  the  balance  that  should  be  found  due  after  deducting 
the  previous  payments,  within  two  months  after  receiving  the  surveyor's  cer- 
tificate thai  the  whole  of  the  works  had  been  completed  to  his  satisfaction ; 
and  it  was  held  that  the  obtaining  the  surveyor's  certificate  was  a  condition 
precedent  to  the  plaintiff's  right  to  sue  upon  the  contract.  The  same  objec- 
tion might  have  been  made  there,  as  in  this  case,  viz.,  that  the  stipulation  did 
not  go  to  the  whole  of  the  consideration. 

TiNDAL,  C.  J. — ^The  first  question  is,  whether  the  defendant's  approval  of 
the  repairs  to  be  done  by  the  plaintiff,  was  a  condition  precedent.     Now  in 
point  of  form  it  appears  to  me,  upon  looking  at  the  agreement,  that  it  is  not  a 
condition  precedent.     It   cannot  be,  unless  the  words  which   precede   the 
latter  part  of  the  agreement  make  it  so  in  point  of  law.     The  words  are,  that 
Dallman  shall  spend  200/.  at  the  least  "  in  erecting  and  building  a  kitchen  to 
the  said  messuage,  with  necessary  fittings ;  and  also  in  altering  the  large  room 
one  pair  story,  into  two  or  more  rooms,  or  in  such  other  repairs, as  may  be  ne- 
cessary to  make  the  same  fit  for  habitation,  such  erection  and  alterations  or 
repairs,  to  be  inspected  and  approved  of  by  the  said  William  King,  and  to  be 
done  in  a  substantial  manner.     And  it  is  agreed  that  the  said  Thomas  Dallman 
shall  be  allowed  the  sum  of  200/.  towards  such  erection  and  alterations  or 
repairs,  and  shall  be  at  liberty  to  retain  the  same  out  of  the  first  year's  rent 
of  the  said  premises."     Now  the  latter  clause,  beginning  with  the  words 
"  and  it  is  agreed,"  is  a  separate  and  distinct  clause  from  the  former;  and  unless 
the  word  "  such  "  is  supposed  to  have  so  much  force  as  to  refer  not  only  to  the 
extent  of  the  repairs,  but  also  to  the  lessor's  approval  of  them,  it  is  not  a 
condition  precedent.  We  ought  to  be  the  less  ready  to  give  such  a  construction 
to  the  agreement,  inasmuch  as  the  subject-matter  does  not  go  to  the  whole  con- 
.-i deration,  for  if  aU  the  repairs  had  been  done,  except  the  minutest  fraction  of 
them,  the  argument  for  the  lessor  would  be  as  strong  as  it  is  now.     But  let  us 
a^ssume  for  a  moment  that  it  was  a  condition  precedent.     Two  things  were 
Tirovided  for.     First,  that  the  erection  and  repairs  should  be  inspected  and 
«pi)roved  of  by  the  lessor;  and,  secondly,  they  were  to  be  done  in  a  substantial 
manner.     Now  I  cannot  help  thinking  that  the  gist  of  this  part  of  the  agree- 
ment was,  that  the  work  should  be  done  in  a  substantial  manner,  and  that  the 
lessor  should  be  afforded  an  opportunity  of  ascertaining  that  it  was  in  reality 

::.:!'siunersshoul'J  furnish [fi  full  lading-,  be-  by   cross-action.     Judgment   for    pi.iintiff. 

•  .fcuse  it  did    not   '^o   to  the  whole,  and  if  George  v.  Jackson^  Michaelmas,  181.J." 
tiie  conimisMoners  did  not  furnish  ai  much  (a)  9  Bing.  672. 

..s     they    were    bound,    the    remedy    was 

\0L.  HI.  X 
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Com^PUttt,  done  according  to  the  agreement;  becauBe  otherwise  the  lessor  might  wilfuIlT 
refuse  to  approve  of  the  work,  and  then  it  would  be  a  condition  which  would 
go  to  the  destniction  of  the  thing  granted,  and,  being  repugnant  to  the  wh<de 
agreement,  might  consequently  be  held  void  on  that  ground. 

But  let  us  go  a  step  further,  and  see  whether  the  jury  have  not  found  that 
there  was  a  virtual  performance  of  the  agreement.  The  jury  found  that  200/. 
had  been  laid  out  in  doing  substantial  repairs ;  that  is,  according  to  the  intent 
of  the  parties  who  made  the  agreement.  The  case  is  distinguishable  from 
Morgan  v.  Bimie  (a)  ;  there  the  great  object  of  the  party  was  that  he  should 
not  be  liable  to  pay  for  the  work,  unless  it  was  first  approved  by  an  architect, 
whose  certificate  was  required,  before  any  demand  of  the  price  of  the  work 
could  be  made. 

That  agreement  cannot  be  read  except  as  containing  a  condition  precedent. 
Here  it  is  doubtful  whether  there  is  any  such  condition ;  and  if  there  is,  then 
the  jury  have  found  that  the  agreement  has  been  substantially  performed. 
This  rule  must  therefore  be  discharged. 

Vaughan,  J. — ^Whether  an  agreement  contains  a  condition  precedent  or  not 
must  depend  upon  the  instrument  itself.     In  modem  times  the  doctrine  re- 
lating to  conditions  precedent,  has  been  considerably  relaxed,  and  there  are 
cases  where  the  Courts  have  rather  preferred  to  treat  such  clauses  as  inde- 
pendent agreements.     Looking  at  the  intention  of  these  parties  I  cannot  pat 
the  construction  on  the  word  such  which  the  defendant  requires.     The  agree- 
ment is  that  Dallman  shall  spend  within  one  year  200/.     In  doing  what  ? 
"  In  erecting  and  building  a  kitchen  to  the  said  messuage,  with  necessary 
fittings;  and  also  in  altering  the  large  room,  one  pair  story,  into  two  or  more 
rooms,  or  in  such  other  repairs  as  may  be  necessary  to  make  the  same  fit  fen* 
habitation."     Now  it  is  dear  what  the  parties  intended.     The  lessor  would 
not  allow  200/.,  if  it  was  expended  in  mere  decorations,  but  he  required  that 
it  should  be  laid  out  in  repairs  of  the  description  specified,  which  would  make 
the  house  fit  for  habitation.     The  latter  sentence,  which  stipulates  for  the 
lessor's  approval  of  the  repairs,  is  quite  distinct,  and  admits  of  this  construe- 
tion,  and  does  not  amount  to  a  condition  precedent.     The  argument,  on  be- 
half of  the  defendant,  amounts  to  this,  that  if  he  capriciously  and  childishly 
refused  to  approve  of  the  repairs,  the  plaintiff  would  be  without  any  remedy, 
and  the  defendant's  simple  negative  would  defeat  the  justice  of  the  case.     It, 
therefore,  appears  to  me,  that  this  is  not  a  condition  precedent ;    and  even 
if  it  were,  the  jury  have  found  that  it  has  been  substantially  complied  with. 
As  far  as  the  defendant's  acts  appear,  he  has  not  treated  it  as  a  condition  pre- 
cedent, because  he  has  ^ven  the  plaintiff  credit  for  1 15/.  on  account  of  the 
repairs. 

BosANQUXT,  J. — ^This  case  depends  upon  the  construction  which  is  to  be 
given  to  the  agreement ;  the  Court  cannot  take  into  its  consideration  that  the 
defendant  was  not  contracting  for  his  own  benefit.  The  plaintiff  entered  on 
the  premises  as  tenant  to  the  defendant,  and  agreed  to  lay  out  200/.  in  the 

(a)  9  Bing.  672. 
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manner  which  waa  specifically  mentioned,  or  in  such  repairs  as  might  be  ne-  Com.  Pleat, 
cessary  to  make  the  premises  fit  for  habitation.  The  jury  have  found  that  this 
part  of  the  contract  has  been  performed  by  the  plaintifif.  The  agreement  goes 
on  to  say  "  such  erections  and  alterations  or  repairs  to  be  inspected  and  ap- 
proved of  by  the  said  William  King,  and  to  be  done  in  a  substantial  manner." 
If  this  sentence  hftd  commenced  thus — '*  And  it  is  further  agreed  that  such 
alterations  shall  be  inspected/'  &c.,  it  would  hardly  have  been  contended  that 
it  amounted  to  a  condition  precedent ;  and  I  have  great  difficulty  in  saying 
that  there  is  any  substantial  difference  between  the  two  forms  of  expression. 
Then  we  come  to  the  clause — "  that  the  said  Thomas  Dallman  shall  be  allowed 
the  sum  of  200/.  towards  such  erection  and  alterations  or  repairs,  and  shall  be 
at  liberty  to  retain  the  same  out  of  the  first  year's  rent  of  the  said  premises." 
This  is,  in  its  form,  a  distinct  agreement  that  the  lessee  shall  be  allowed  200/. ; 
and  the  description  of  the  repairs  for  which  the  allowance  is  to  be  made  is 
given.  It  is  contended  that  the  word  "  such,"  embraces  not  only  the  descrip- 
tion of  the  repairs,  but  also  the  provision  that  they  must  have  been  approved 
of  by  the  lessor ;  but  that  construction  would  make  the  condition  precedent, 
repugnant  to  the  principal  object  of  the  agreement,  and  would  therefore  make 
it  void.  Morgan  v.  Bimie  (r)  has  been  relied  upon,  but  that  case  is  clearly 
distinguishable :  here  there  is  no  condition  precedent,  and  there  is  nothing  to 
prevent  the  plaintiff  from  deducting  the  amount  of  the  money  which  the  jury 
have  found  that  he  has  expended. 

CoLTMAN,  J. — The  first  question  is,  whether  this  is  a  condition  precedent? 
If  we  should  hold  that  it  is  not,  no  inconvenience  will  happen  to  the  defen- 
dant ;  because,  if  the  plaintiff  has  not  expended  the  money  in  repairs,  he  will 
not  be  entitled  to  retain  it  out  of  the  rent.  On  the  other  hand,  if  we  say  that 
the  agreements  are  dependent,  the  inconvenience  to  the  plaintiff  may  be  very 
great;  inasmuch  as  if  he  had  expended  only  199/.  in  repairs,  he  would  not  be 
entitled  to  make  any  deduction  from  the  rent,  and  he  would  be  without  any 
other  remedy.  It  appears  to  me  that  there  is  nothing  so  stringent  in  this 
agreement  as  to  oblige  us  to  treat  it  as  a  condition  precedent.  Morgan  v. 
Bimie  {c)  is  quite  distinguishable.  It  is  said  that  the  defendant  may  caprici- 
ously withhold  his  approval  of  the  repairs,  and  so  deprive  the  plaintiff  of  his 
right  to  retain  the  money,  and  I  do  not  say  that  a  party  may  not  enter  into 
such  a  contract ;  but  before  the  Court  would  put  such  a  construction  upon  this 
agreement,  they  would  see  that  the  words  used  are  so  strong  that  they  cannot 
be  understood  in  any  other  way.  Here  the  jury  have  found  that  the  repairs 
were  substantially  done,  and  I  agree  that  this  rule  ought  to  be  discharged. 

Rule  discharged. 

(e)  9  Binr.  672. 
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Com.  PUat, 


Planche  V.  Braham. 


The  plaintiff 
wrote    ihe  En- 
gliwh  worda  for 
the  repreaenta- 
tion  of  Weher^i 
open   of   Ohe- 
ran       and    the 
defendant  after- 
wards  caused 
other  words   to 
be  adapted    to 
the  same  music, 
and  produced 
the  opera  at  his 
theatre;  but  in 
the  course  of 
the  representa- 
tion, the  perfor- 
mers introduced 
several  of  the 
plaintiff's  songs 
instead  of  the 
new    version. 
In  an  action 
brought  by  the 
plaintiff  against 
the  defendant 
to  recover  the 
penalty  given 
by  the    3  &  4 
\\\  4,  c.  13, 
sec.  2,  the  jury 
found  a  verdict 
for    the   plain- 
tiff; and,  upon 
a  motion  for  a 
new    trial, — 
HeU^  first  that 
the  Question  as 
to  what  was  a 
representation 
of  a  dramatic 
production,  in 
contravention 
of  tbe  statute, 
is  a  question  for 
the  jury;  and, 
secondly,  that 
the  facts  which 
were  proved  at 
the  trial  wsr- 
ranted  liie  ver- 
diet. 


jr\EBT  on  the  stat.  3  &  4  W.  4,  c.  15,  sec.  2  (a),  for  representing  certain 
portions  of  a  dramatic  piece,  of  wliich  the  plaintiff  was  the  author.     The 
first  count  of  the  declaration  stated  that  theretofore,  and  within  the  space  of 
ten  years  next  hefore  the  passing  of  a  certain  act  of  parliament  made  and 
passed  in  the  reign  of  his  Majesty  William  4,  being  An  Act  to  amend  the  Laws 
relating  to  Dramatic  Literary  Property,  to  wit,  on  the  1st  January,  1836,  the 
plaintiff  did  compose,  print,  and  publish  a  certain  dramatic  piece  called  Oberm, 
and  from  the  time  of  the  passing  of  the  said  act,  hitherto  had  been  the  pro- 
prietor thereof,  and  during  all  that  time  had  had  tbe  sole  liberty  of  representing, 
or  causing  to  be  represented,  the  said  dramatic  piece  at  any  place  or  places 
of  dramatic  entertainment  whatsoever,  in  any  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  the  Isles  of  Man,  Guernsey,  and  Jersey,  or  in 
any  part  of  the  British  dominions  ;  nevertheless  the  plaintiff  said  that,  after 
the  making  and  passing  of  the  said  act  of  parliament,  and  within  twelve  calen- 
dar months  next  before  the  commencement  of  this  suit,  and  also  whilst  tbe 
plaintiff  was  such  proprietor  of  the  said  dramatic  piece,  and  had  such  sok 
liberty  of  representing,  or  causing  to  be  represented,  the  same  as  aforesaid, 
and  during  the  continuance  of  the  same  liberty,  to  wit,  on  the  26th  December, 
1836,  he  the  defendant  did,  without  the  consent  in  writing  of  the  plaintiff, 
cause  certain  parts,  to  wit,  certain  verses,  songs,  and  duets,  and  portions  of 
songs  and  duets,  of  the  said  dramatic  piece  to  be  represented  at  a  certain  place 
of  dramatic  entertainment,  to  wit,  at  the  St.  James* s  Theatre,  situate,  &c.,  in 
that  part  of  the  United  Kingdom  called  England,  contrary  to  the  form  of  the 
statute  and  the  intent  thereof,  and  the  right  of  the  plaintiff  as  such  author  and 
proprietor  as  aforesaid;  whereby,  and  by  force  of  the  said  statute,  the  defendant 
became  liable  to  pay  to  the  plaintiff,  being  such  author  and  proprietor  as 
aforesaid,  and  haying  such  sole  liberty  as  aforesaid  for  and  in  respect  of  such 
representation,  an  amount  not  less  than  40^.,  or  the  amount  of  the  benefit  or 
advantage  arising  from  such  representation,  or  the  injury  or  loss   sustained 
by  the  plaintiff  therefrom,  whichever  should  be  the  greater  damages ;  and  the 
plaintiff  said  that  the  amount  of  the  injury  sustained  by  the  plaintiff  from  tbe 
said  representation  of  the  said  piece  amounted  to  a  large  sum  of  money,  to 


{a)  Stat.  3  &  4  W.  4,  c.  15^  8.  2,  enacts, 
"  That  if  any  person  shall,  during  the  con- 
tinuance of  such  sole  liberty  as  aforesaid, 
contrary  to  the  intent  of  this  act  or  right  of 
the  author  or  his  assignee,  represent  or 
cause  to  be  represented,  without  the  con- 
sent in  writing  of  the  author  or  other  pro- 
prietor first  had  and  obtained,  at  any  place 
of  dramatic  entertainment  within  the  limits 
aforesaid,  any  such  production  as  aforesaid, 
or  any  part  thereof,  every  such  offender 
shall  be  liable  for  each  and  every  such  re- 
presentation to  the  payment  of  an  amount 
not  less  than  40*.  or  to  the  full  amount  of 
tlie  benefit  or  advantage  arising  fhmt  such 
representation,  or  the  injury  or  loss  sus- 
tained   by  the  plaintiff  therefrom,  which- 


ever shall  be  the  greater  damages  to  tb^ 
author  or  other  proprietor  of  such  prodoc- 
tion  so  represented  contrary  to  tbe  true  ia> 
tent  and  meaning  of  this  act,  to  be  recDv> 
ered,  together  with  double  costs  of  suit,  tiy 
such  author  or  other  proprietors,  in  anj 
court  having  jurisdiction  in  suchcases^  ia. 
that  part  of  the  said  United  Kingdom  or  <lS 
the  British  dominions  in  which  the  offence 
shall  be  committed ;  and  in  every  such  pro- 
ceeding, where  the  sole  liberty  of  such  axxtk^ar 
or  his  assignee  as  aforesaid  shall  be  sval>;«ct 
to  such  right  or  authority  as  aforesaid,  it 
shall  be  sufficient  for  the  plaintiff  to  state 
that  he  has  such  sole  liberty,  without  st&cixiv> 
the  same  to  be  subject  to  such  right  or  ait^ 
thority  or  otherwise  mentioning  the  i 
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wit,  the  sum  of  100/.,  the  same  being  the  greatest  damages  recoverable  by  the  Com.  PUat. 
plaintiff  according  to  the  form  of  the  statute,  in  respect  of  the  representation  Planche 
of  the  said  dramatic  piece  by  the  defendant  as  aforesaid,  whereof  the  defendant 
then  had  notice,  whereby,  and  by  force  of  the  aforesaid  statute,  an  action  had 
accrued  to  the  plaintiff  to  demand  from  the  defendant  the  said  sum  of  100/., 
parcel  of  the  sum  above  mentioned. 

Second  count — ^That  after  the  making  and  passing  of  the  said  act  of  parlia- 
ment, and  within  twelve  calendar  months  next  before  the  commencement  of 
the  suit,  and  whilst  the  plaintiff,  having  so  composed,  printed,  and  published 
the  said  dramatic  piece  within  the  space  of  ten  years  next  before  the  passing  of 
the  said  act,  as  in  the  first  count  mentioned,  was  the  proprietor  thereof,  and 
had  the  sole  liberty  of  representing,  or  causing  to  be  represented,  the  said 
dramatic   piece  at  any  place  or  places  of    dramatic    entertainment    what- 
soever in  any  part  of  the  United  Kingdom  of  Great  Britain   and  Ireland, 
in  the  Isles  of  Man,  Guernsey,  and  Jersey,  or  in  any  part  of  the  British  do- 
minions, as  in  that  count  also  mentioned,  and  during  the  continuance  of  the 
same  liberty,  he,  the  defendant,  on  twelve  several  occasions,  to  wit,  on  each 
of  the  days  following,  that  is  to  say,  on,   &c.,  did,  without  the  consent  in 
writing  of  the  plaintiff,  cause  certain  parts,  to  wit,  certain  verses,  songs,  duets, 
and  portions  of  songs  and  duets  of  the  said  dramatic  piece  to  be  represented 
at  the  said  place  of  dramatic  entertainment,  to  wit,  at  the  St,  James* s  Theatre, 
situate  as  aforesaid,  in,  &c.,  in  that  part  of  the  United  Kingdom  called  Eng- 
land,  contrary  to  the  form  of  the  said  statute  and  the  intent  thereof,  and  the 
right  of  the  plaintiff  as  such  author  and  proprietor  as  aforesaid  ;  whereby  and 
by  force  of  the  said  statute,  the  defendant  became  liable  to  pay  to  the  plaintiff, 
being  such  author  and  proprietor  as  aforesaid,  and  having  such  sole  liberty  as 
aforesaid,  for  and  in  respect  of  each  of  the  representations  in  this  count  men- 
tioned, an  amount  not  less  than  40^.,  or  the  amount  of  the  benefit  or  advan- 
tage arising  from  each  of  such  representations,  or  the  injury  or  loss  sustained 
by  the  plaintiff  therefrom,  whichever  should  be  the  greater  damages;  and  the 
plaintiff  said  that  the  sum  of  40^.  is  the  greatest  damages  recoverable  by  the 
plaintifif  according  to  the  form  of  the  said  statute  in  respect  of  each  of  the  said 
representations  of  the  said  dramatic  piece  by  the  defendant,  as  in  this  count 
mentioned,  whereof  the  defendant  then  had  notice,  whereby  and  by  force  of 
the  said  statute,  an  action  had  accrued  to  the  plaintiff  to  demand  from  the  de- 
fendant the  sum  of  405.,  in  respect  of  each  of  the  said  representations  of  the 
said  dramatic  piece  as  aforesaid,  together  amounting  to  the  sum  of  24/.  residue 
of  the  said  sum  above  demanded.     Yet  the  defendant  had  not  paid  the  said 
sum  above  demanded,  or  any  part  thereof,  to  the  damage,  &c. 

At  the  trial  before  Tindal,  C.  J.,  at  the  London  Sittings  after  Trinity  Term, 
it  appeared  that  the  plaintiff  had  written  the  English  words  for  Weber's  opera 
of  Oberon,  ifvhich  was  performed  at  Covent  Garden  Theatre  in  1636,  and  that 
the  defendant  then  performed  the  principal  character  of  Sir  Huon. 

The  defendant  afterwards  produced  the  same  opera  at  his  own  theatre  in 
St,  Jameses  Street,  under  the  name  of  The  Enchanted  Horn,  with  English 
vords  adapted  to  the  music,  and  the  defendant  again  performed  the  same 
character  as  at  Covent  Garden  Theatre.  It  was  proved  that  the  defendant  and 
►ther  perfomaers  sung  the  words  written  by  the  plaintiff,  in  three  songs  and 
oncerted  pieces,  and  that  the  whole  of  the  piece  appeared  to  be  a  paraphrase  of 
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Com.  Pleat,  the  plaintiff's  opera.  Witnesses  were  also  called  to  prove  that,  in  tiieir 
judgment,  the  representation  of  The  Enchanted  Horn  caused  an  injury  to  the 
plaintiff's  copyright.  The  learned  judge  said  he  was  of  opinion  that  the 
evidence  was  sufficient  to  shew  that  there  had  been  an  infraction  of  the  statate. 
and  he  left  the  jury  to  say  whether  the  defendant  had  represented  any  part  of 
the  plaintiff's  opera.     A  verdict  was  found  for  the  plaintiff,  damages  40t. 

Wilde,  Serjt.  moved  for  a  new  trial. — ^The  question  is,  whether  the  evi- 
dence which  was  given,  proved  that  there  had  been  a  representation  of  the 
plaintiff's  production,  or  of  any  part  thereof,  within  the  meaning  of  the  statute. 
A  part  of  a  production,  does  not  mean  any  small  number  of  lines  or  a  single 
paragraph,  but  a  substantial  portion  of  the  whole  piece.  The  evidence 
shewed  that  only  very  small  and  unimportant  portions  of  the  plaintiff's  pro- 
duction, had  been  used  at  the  defendant's  theatre.  The  construction  of  the 
statute  ought  to  be  based  upon  broad  and  general  principles.  It  is  evident 
in  this  particular  case,  that  the  words  which  were  sung  were  merely  accessory 
to  the  music,  and  the  music  was  the  common  property  of  both  parties. 

TiNDAL,  C.  J. — It  appears  to  me  that  this  is  a  question  which  most  in  all 
cases  be  left  to  the  jury.  The  new  statute  directs  that  if  any  person  shall 
represent  any  production,  or  any  part  thereof,  without  the  consent  of  the 
author,  he  shall  be  liable,  for  every  such  representation,  to  the  pa3mient  cf 
not  less  than  40«.,  or  to  the  fall  amount  of  the  benefit  arising  from  auch  repre- 
sentation, or  the  injury  or  loss  sustained  by  the  plamtiff  therefrom,  whichever 
shall  be  the  greater  damages.  It  is  impossible  to  lay  down  a  general  rule  as 
to  what  is  or  what  is  not  a  representation  of  part  of  a  dramatic  production, 
but  in  all  cases  it  must  be  left  to  the  jury  to  determine  the  fact ;  that  has 
been  done  in  the  present  case,  and  I  was  also  of  opinion  that  there  had  been  a 
representation  of  a  part  of  the  plaintiff's  opera.  The  statute  does  not  merely 
give  the  plaintiff  damages,  but  it  operates  as  a  prohibition,  and  renders  a  de- 
fendant Hable  to  the  pajnnent  of  40^.,  although  no  damage  may  be  found  to 
have  been  sustained.  Besides,  as  the  jury  have  given  a  verdict  of  409..  we 
should  infringe  the  usual  rule  which  has  been  established,  if  we  directed  a  new 
trial  upon  the  ground  that  the  verdict  is  against  the  evidence. 

Vauohan,  J. — It  is  impossible  to  lay  down  any  general  rule  as  to  what  is 
a  representation  of  a  part  of  a  dramatic  piece :  it  may  be  often  a  very  nice 
question,  and  must  in  all  cases  be  left  to  the  jury.  The  jury  having  found  a 
verdict  in  this  case  for  40t.    I  agree  that  it  ought  not  to  be  disturbed. 

BosANQUET,  J. — ^The  legislature  has  forbidden  the  representation  of  any 
part  of  a  dramatic  piece  without  the  author's  consent,  and  it  appears  to  me 
that  there  has  been  an  infraction  of  the  statute  in  the  present  instance. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  This  case  has  been  left  to  the 
jury,  and  we  ought  not  to  interfere. 

Rule  refiuecL 
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Vine  v.  Saunders  and  Elizabeth  his  Wife.  ^TlXit^*' 


'pRESPASS.— The  declaration  stated  that  the  defendants  heretofore,  to  '^^^ 

wit,  on,  &c.,  with  force  and  arms,  &c.,  assaulted  the  plaintiff  and  then  false  imprison. 
caused  the  plaintiff  to  be  arrested  and  taken  into  custody  upon  a  fedse  charge  JJ2igt*huil** 
of  felony,  then  made  by  the  defendant,  against  the  plaintiff,  and  then  forcibly  band  and  wife 
compelled  the  plaintiff  to  get  out  of  the  bed  in  which  the  plaintiff  then  was  J**'°  ^' 
lying,  and  then  indecently  and  indelicately  forced  and  compelled  the  plaintiff  to 
go  from  and  out  of  a  certain  bedroom,  parcel  of  a  certain  dwelling-house, 
situate  and  being  in  the  coimty  of  Hertford,  in  certain  night  clothes,  in  which 
the  plaintiff  was  then  dressed,  in  the  presence  of  divers,  to  wit  two  men,  down 
the  stairs  of  the  said  dwelling-house,  into  another  room,  parcel  of  the  said 
dwelling-house,  and  then  indecently  and  indelicately  kept  and  detained  the 
plamtiff  in  custody  in  the  last  mentioned  room,  in  the  presence  of  the  said 
men,  in  the  said  night  clothes,  without  decent  apparel,  for  a  long  space  of 
time,  to  wit,  twenty  minutes  then  next  following;  and  also  then,  during  the 
night-time,  forced  and  compelled  the  plaintiff  to  go  from  and  out  of  the  said 
dwelling-house,  into  and  along  divers  public  highways,  in  the  county  afore- 
said, to  a  certain  other  dwelling-house,  in  the  county  aforesaid,  and  there  im- 
prisoned the  plaintiff,  and  kept  and  detained  her  in  prison,  without  any  reason- 
able or  probable  cause  whatsoever,  in  the  said  last-mentioned  dwelling-house, 
for  a  long  space  of  time,  to  wit,  for  six  hours  then  next  following,  and  during 
the  night-time ;  contrar}-  to  the  laws  and  customs  of  this  realm,  and  against 
the  will  of  the  plaintiff,  whereby  the  plaintiff  was,  during  that  time,  deprived 
of  her  necessary  sleep  and  rest,  and  suffered  great  alarm  and  inconvenience, 
and  distress  of  mind,  and  was  also  thereby  then  greatly  exposed  and  injured 
in  her  credit  and  circumstances,  and  other  wrongs,  to  the  plaintiff  then  did, 
against  the  peace  of  our  lord  the  king,  to  plaintiff's  damage,  &c. 
General  demurrer  and  joinder, 

Petersdorff,  in  support  of  the  demurrer. — This  action  ought  to  have  been 
brought  against  the  husband  alone.  The  earliest  authorities  to  be  found  upon 
this  subject  are  in  Yelverton's  Reports,  Drury  v.  Dennis  (a) ;  Draper  v. 
Fulkes  (6) ;  Anonymous  (c) .  But  those  cases  do  not  decide  the  question  now 
before  the  Court,  and  in  principle  they  are  distinguishable.  In  Rogers  and 
Wife  V.  Goddard  [d]  it  was  held  that  husband  and  wife  ought  not  to  join  in 
trespass  for  an  assault  upon  the  wife.  It  is  true  that  in  White  v.  Eldridge  (e) 
it  was  held  that  trespass  would  lie  against  husband  and  wife,  but  that  was 
upon  motion  in  arrest  of  judgment,  after  verdict.  So  in  Keyworth  v.  Hitl  (/) 
a  declaration  in  trover  against  husband  and  wife  stated  that  the  defendants 
converted  the  property  to  their  own  use,  and  it  was  held  sufficient  after  verdict. 
The  authorities  collected  in  Com.  Dig.  tit.  Baron  and  Feme,  Y,  are  somewhat 

(a)  Yclv.  106;  1  Brownl.  209;    1   Sid.     '     (rf)  2  Show.  255. 
376.  («)  Lord  Ray.  443. 

(A)  Yelv.  165.  (/)  3  B.  &  Aid.  685. 

(O    Yelv.  166. 
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contradictory.  If  the  husband  died  before  judgment,  and  after  verdict,  then 
the  wife  would  be  liable  to  pay  damages  for  the  wrong  committed  by  her  hus- 
band, which  is  a  strong  and  sufficient  reason  why  this  declaration  ought  not 
to  be  supported.  There  are  many  cases  which  decide  that  a  joint  action  of 
trespass,  cannot  be  maintained  by  husband  and  wife  for  a  trespass  done  to  them 
individually.  Newton  v.  Hatter(g),  Dugwell  v.  Marshall  (A),  Hockett  v.  8tid- 
dolph  (i),  Rogers  v.  Goddard  (k),  and  the  rule  is  recognised  in  Milner  v. 
Milnes{l),  The  principle  upon  which  all  the  authorities  are  decided  is  this, 
that  the  wife  has  no  interest  in  the  husband's  person. 

J.  Addison,  contrct, — ^Many  of  the  cases  which  have  been  cited  are  not  ap- 
plicable to  the  present  question,  because  they  related  to  actions  of  trover.    In 
Watson  V.  Thorpe  (m),  in  battery  against  husband  and  wife,  the  husband  justi- 
fied that  the  plaintifi"  assaulted  his  wife ;  the  wife,  by  herself,  pleaded  de  sou 
assault  demesne;  and  the  plaintiff  replied  de  injurid.     Both  issues  were  found 
for  the  plaintiff,  and  damages  entirely  given ;  and  it  was  alleged,  in  arrest  of 
judgment,  that  the  trial  was  ill,  for  the  wife,  by  herself,  could  not  plead,  and 
the  damages  being  entirely  assessed,  all  was  ill.     "  The  Court  was  of  that  opi- 
nion, and  awarded  that  they  should  replead."     Now  this  is  a  direct  authority 
in  favour  of  the  plaintiff,  because  no  objection  was  made  that  trespass  was 
not  sustainable  against  the  husband  and  wife ;   nor  would  the  Court  have 
awarded  a  repleader.    In  Berry  v.  Nevys  (n)  it  was  admitted,  that  a  joint  bat- 
tery or  imprisonment  might  be  charged  against  husband  and  wife,     In  Key- 
worth  V,  Hill  (o),  which  has  been  cited  on  the  other  side.  Bay  ley,  J.,  says — 
"  It  is  quite  clear  that,  in  trespass,  the  husband  and  wife  might  be  jointly 
sued  ;  the  reason  of  which  is,  that  the  action  is  founded  on  the  wrongful  act  of 
the  defendants."    In  Com.  Dig.  tit.  Pleader  (2  A  2)  it  is  said — "  Yet  trespass 
against  husband  and  wife,  for  taking  goods  is  good,  though  the  conversion  is 
said  to  be  to  their  own  use ;  for  the  conversion  is  not  the  gist  of  the  action  as 
in  trover."     Smalley  v.  Kerfoot[p)  was  an  action  of  trespass,  against  husband 
and  wife,  for  entering  the  plaintiff's  house  and  taking  his  goods ;   and,  after 
judgment  by  default,  and  a  writ  of  inquiry  executed,  it  was  moved,  in  arrest 
of  judgment,  that  the  declaration  was  ill,  because  it  alleged  the  conversion  to 
be  to   the  use  of  the  wife,  but  the  Court  overruled  the  objection;  as  this 
motion  was  made  after  a  judgment  by  default,  it  was  the  same  as  if  the  same 
objection  had  been  made  on  demurrer. 

Petersdorff,  in  reply. — It  appears  by  the  report  of  Smalley  v.  Kerfoot^  in 
Strange  [q] ,  that  the  objection  was  made  after  a  verdict  for  the  plaintifiT.  No 
direct  authority  has  been  produced  in  support  of  this  declaration. 

TiNDAL,  C.  J. — I  think  this  action  is  maintainable.  No  direct  authority 
has  been  cited  to  shew  that  it  is  not ;  and,  as  far  as  the  cases  go,  they  lead 
one's  mind  to  the   opposite  conclusion.     The  first  authority  is  Watson  v. 

{g)  Lord  Ray.  1209.  (m)  Cro.  Jac.  239. 

(A)  2  Lev.  «0.  (n)  Cro.  Jac.  661. 

(i)  2  Mod.  66.  (o)  3  B.  &  Aid.  687. 

Ik)  2  Show.  255.  (p)  Andrews,  242. 

(/)  3  T.  R.  627.  (9)  Strange,  1093. 
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Thorpe.  There  an  objection  being  made  in  an  action  of  trespass  against  Com,  Pleeu. 
husband  and  wife,  that  the  wife  had  pleaded  by  herself,  tlie  objection  was  al- 
lowed ;  but  the  Court  would  not  have  awarded  a  repleader,  if  they  had  not 
been  satisfied  that  the  action  was  maintainable.  The  second  case  is  Herry  v. 
Netys  (q),  where  it  is  admitted  at  once,  without  argument,  that  husband  and 
wife  may  be  charged  with  a  joint  battery  or  imprisonment.  Then  comes  Smal- 
ley  V.  Kerfoot{r),  which  was  an  action  of  trespass,  brought  against  husband 
and  wife,  for  entering  the  plaintiflf's  house,  seizing  his  goods,  and  converting 
them  to  their  own  use.  According  to  the  report  in  Strange,  it  is  put  as  if  the 
motion  in  arrest  of  judgment,  was  made  after  verdict.  The  resolution  of  the 
Court  is  delivered  by  the  Chief  Justice,  who  says — "  that  this  being  trespass, 
it  was  well  enough  ;  for  the  conversion  here  is  not  the  gist  of  the  action,  as  it 
is  in  trover,  this  action  being  maintainable  for  entering  the  house,  and  taking 
the  goods;  and  we  must  take  it  the  damages  were  given  only  for  that."  This 
is  a  direct  and  distinct  authority  upon  the  point;  and  although  it  is  said,  in 
Strange,  that  this  was  after  verdict,  I  cannot  agree  that  the  effect  of  the  de- 
cision is  altered,  because  another  reporter,  who  states  the  case  more  in  detail, 
says  that  it  was  after  a  judgment  by  default  and  damages  assessed  on  a  writ  of 
inquiry.  There  is  also  the  very  high  authority  of  Mr.  Justice  Bayley,  in  Key^ 
worth  V.  Hill(s),  and  the  passage  in  Com.  Dig.  tit.  Pleader,  2  A  2,  which  has 
been  referred  to.  I  am,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to 
our  judgment. 


Vauohan,  J. — It  is  incumbent  on  the  defendants  to  produce  a  direct  autho- 
rity in  support  of  this  objection,  but  none  has  been  shewn.  Keyworth  v. 
Hiil  [s]  satisfies  my  mind  that  this  action  may  be  maintained.  Mr.  Justice 
Sayiey,  who  had  been  a  pleader,  and  who  was  not  likely  to  give  expression 
to  a  rash  opinion,  says  in  the  roost  unequivocal  manner,  that  in  trespass  the 
husband  and  wife  may  be  jointly  sued.  The  present  is  a  much  stronger  case 
than  an  action  for  taking  goods.  Watson  v.  Thorpe  [t]  is  also  an  authority  in 
favour  of  the  plaintiff. 

BosANQUET,  J. — I  am  also  of  opinion  that  this  demurrer  must  be  overruled. 
No  authority  has  been  cited  to  shew  that  this  action  cannot  be  maintained. 
On  the  contrary  there  are  some  strong  cases  in  fevour  of  the  plaintiff.     In 
Watson  V.  Thorpe  (t)  a  repleader  would  not  have  been  awarded  if  the  Court 
had  considered  that  the  action  was  not  maintainable.     In  Berry  v.  Nevys  (q) 
it  seems  to  have  been  admitted  that  husband  and  wife  may  be  charged  with  a 
joint  battery  or  imprisonment.     Then  come  the  two  reports  of  the  case  of 
Smailey  v.  Kerfoot  (r) ,  and  it  is  impossible  to  read  the  report  in  Andrews, 
mrithout  being  satisfied  that  Andrews  is  correct,  in  stating  that  the  question 
arose  after  a  judgment  by  default  and  a  writ  of  inquiry  executed.     In  Keyworth 
IT.    IIili(s)  it  was  held,  that  trover  might  be  maintained  against  husband 
and  wife  when  the  conversion  might  have  been  the  act  of  the  wife.     It  is  ad- 
mitted that  for  an  assault  the  husband  and  wife  are  both  criminally  responsible. 
Tliere  does  not  seem  to  me  to  be  much  weight  in  the  argument,  that  the  wife 


(9)  Cro.  Jac.  661. 

Cr)  Andrews,  242;   2  Strasg^e,  1093. 


(s)  3  B.  &  Aid.  687. 
(0  Cro.  Jftc.  239. 
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might  be  answerable  for  all  the  damages,  if  the  husband  died  after  rerdict,  bat 
it  is  unnecessary  to  say  more  upon  that  part  of  the  case. 

CoLTMAN,  J. — ^The  argument  advanced  for  the  defendants  rests  upon  tke 
position  that  the  wife  ought  not  to  be  made  responsible  for  the  whole  of  the 
damages,  but  it  is  not  necessary  to  go  into  that  question.  How  far  do  the 
authorities  go  ?  The  cases  relating  to  actions  brought  by  husband  and  wife 
are  foreign  to  the  present  question,  and  no  authority  has  been  cited  to  shew 
that  they  may  not  be  made  joint  defendants.  On  the  contrary,  Watftm  t. 
Thorpe  (a).  Berry  v.  Nevys  (6),  and  Smalley  v.  Kerfoot  (c)  are  express  authori- 
ties the  other  way. 

Judgment  for  plaintiC 

(a)  Cro.  Jac,  239.  (e)  Andrews,  242:  2  StimDge,  1093. 

(6)  Cro.Jac.66l. 


^0^  15.  Stuother  «?.  Hutchinson  and  another. 

1.  A  bill  of  ex-    I^ALSE  judgment  from  the  county  court  of  yoribAtre.     The  declaratioa 
lie  rrom'a  judg.  ^^  ^^  ^^^^  ^^^  work  and  labour,  as  a  surgeon,  performed  by  the  plaintif 

ment  in  the       upon  one  Humphrey  af  the  request  of  the  defendants.     Plea — Nil  debaU,  and 
county  court.       .  ^, 

2.  And  it       wsue  thereon. 

the^  Wntiff*         '^^  proceedings  at  the  trial  were  stated  on  the  record,  which  was  returned 
was  nonsuited,  by  the  sheriff,  and  it  was  stated  that  the  jury  were  ready  to  give  their  verdict, 
•ppLlitd'^Rnd      ^^  ^^®  ^^^^^  proceeded  as  foUows:— "  Upon  which  the  said  W.  J.  Strotker. 
refused  tosub*  being  solemnly  called,  does  not  further  prosecute  his  said  writ  against  J.  Hut- 
suit.*"  *  °°"'     chinson  and  /.  Langsiaff.     Therefore  it  is  considered  that  the  said  W.  J.  Stro- 
3  A  vmhe    ther  take  nothing  by  the  said  writ,  but  that  he  and  his  said  pledges  to  prose- 
be  avard?d  to     ^u^^'  ^  ^^  mercy,  &c.,  and  that  the  said  /.  Hutchinson  and  /.  Langsiaff  do  go 
*  county  court,  thereof  without  day,  &c.;   it  is  also  considered  by  the  Court  here,  that  the 
said  J,  Hutchinson  and  /.  Langstaff  do  recover  against  the  said  W.  J,  Strotkr 
33/.   I3s.  Od.,  for  their  costs,  &c.,  and  that  the  said  /.   Hmichinsom  sad 
/.  Langstaff  have  execution  thereof,  &c. ;     at  which  court,  to  wit,  at  the 
eleventh  county  court  of  H.  P.,  sheriff  of  the  county,  aforesaid,  comes  the 
said  W,  J.  Strother,  by  his  attorney,  and  then  and  there  excepts  to  the  dot- 
suit  above  mentioned,  and  then  and  there  tenders  and  proposes  his  bill  of  ex- 
ceptions, to  which  the  said  H.  P.,  the  said  sheriff,  at  the  request  of  the  said 
attorney,  and  with  the  concurrence  of  the  counsel  of  the  said  /.  Hutcimok 
and  J.  Langstaff,  put  his  seal,  pursuant  to  the  statute,  in  such  case  made 
and  provided." 

It  appeared,  by  the  bill  of  exceptions,  that  the  action  was  brought  by  the 
plaintiff  against  the  defendants,  as  overseers,  for  the  time  being,  of  the  town- 
ship of  Hutton,  for  attendances  upon  a  pauper  in  the  time  of  preceding  over- 
seers, and  that  the  defendants  denied  then:  liability  on  the  ground  that  they  were 
not  overseers  at  the  time  of  the  attendances;  but  that  the  plaintiff  contended 
that  they  were  liable  in  consequence  of  their  being  overseers  at  the  time  the  ac- 
tion was  commenced,  it  proceeded  as  follows :  "nevertheless  the  said  aheriff  and 
suitors  did  then  declare,  that  the  said  W.  J.  Strother  had  brought  his  actioa 
against  the  \(Tong  parties,  and  could  not,  in  point  of  law,  maintain  the  same 
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against  the  said  J.  Hutchinson  and  J.  Langstaff,  and  though  the  said  c<mi.  pieah. 
W.  J,  Strother  did  then  and  there,  by  his  said  attorney,  insist  upon  the  cause  g  .''^^^Ea 
being  left  to  the  jury,  and  did  offer  to  abide  their  determination,  and  did  ap-  p. 

pear  on  his  being  called,  and  did  refuse  to  consent  to  a  nonsuit;  yet  the  said  Hutcbikson. 
sheriff  conceiving  that  there  was  no  matter  of  fact  to  be  left  to  the  said  jury, 
and  not  being  required,  on  the  part  of  the  said  W.  J.  Strother,  to  sub- 
mit to  them  whether  the  said  J,  Hutchinson  and  J.  Langstaff  were  the 
overseers  of  the  towship  of  Huiton,  at  the  time  his  alleged  cause  of  action  ac- 
crued, did  then  and  there,  with  the  consent  of  the  said  suitors,  order  the  said 
W.  J.  Strother  to  be  called,  and  did  then  and  there  declare  that  the  said 
W.  J.  Strother  was  nonsuited,  and  the  jury  thereupon  did  not  give  a  verdict; 
whereupon  the  said  W.  J.  Strother,  by  his  said  attorney,  did  then  and  there 
except  to  the  opinion  of  the  said  sheriff",  and  did  insist  on  the  said'^F.  y.  Stro* 
ther*B  right  to  maintain  his  aforesaid  action  against  the  said  /.  Hutchinson  and 
/.  Langstaff,  as  overseers  as  aforesaid  for  the  alleged  cause  of  action,  and  also 
on  the  illegality  of  nonsuiting  him,  the  said  W.  J.  Strother,  without  his  con- 
sent and  contrary  to  his  wish;  and  inasmuch  as  the  said  several  matters  so 
produced  and  given  in  evidence  on  the  part  of  the  said  /.  Hutchinson  and 
J.  Langstaff,  and  insisted  on  as  aforesaid,  do  not  appear  by  the  entry  of  judg- 
ment of  nonsuit  as  aforesaid,  the  said  W.  J,  Strother  did  then  and  there  pro- 
pose his  aforesaid  exception  to  the  opinion  of  the  said  sheriff,  and  requested 
the  said  sheriff  and  suitors  to  put  their  seals  to  his  bill  of  exceptions,  contain- 
ing the  said  several  matters  so  produced,  and  examined  in  evidence  as  afore- 
said, according  to  the  form  of  the  statute  in  such  case  made  and  provided. 

The  error  assigned  was  that  the  plaintiff  ought  not  to  have  been  non- 
suited. 

Archbold, — ^The  sheriff*  had  no  authority  to  nonsuit  the  plaintiff  against  his 
consent,  and  it  cannot  be  done  even  where  there  is  an  insuperable  objectibn  to 
the  plaintiff"8  right  to  recover.     Minchin  v.   Clement{a).     By  the  statute  of 
Westminster  2(b),  "  When  one  that  is  impleaded  before  any  of  the  justices  doth 
alledge  an  exception,  praying  that  the  justices  will  allow  it ;  which,  if  they  will 
not  allow,  if  he  that  alledged  the  exception  do  write  the  same  exception,  and 
require  that  the  justices  will  put  to  their  seals  for  a  witness,  the  justices  shall 
so  do;    and,  if  one  will  not,  another  of  the  company  shall;    and  if  the  king, 
upon  complaint  made  of  the  justices,  cause  the  record  to  come  before  him,  and 
the  same  exception  be  not  found  in  the  roll,  and  the  plaintiff"  shew  the  excep- 
tion written,  with  the  seal  of  a  justice  put  to,  the  justice  shall  be  commanded 
that  he  appear  at  a  certain  day,  either  to  confess  or  deny  his  seal;   and,  if  the 
justice  cannot  deny  his  seal,  they  shall  proceed  to  judgment,  according  to  the 
same  exception,  as  it  ought  to  be  allowed  or  disallowed."     And,  according  to 
Lord  Code's  commentary  this  statute  is  applicable  to  the  county  court,  al- 
tfaoug'h    if  the  express  words  of  the  statute  were  relied  upon,  it  would  appear 
that  a  bill  of  exceptions  would  only  lie  in  the  Common  Pleas  (c).     But  the 
statute  has  always  been  construed  according  to  the  construction  which  appears 
in  Lord  Coke's  note.     And  there  is  more  reason  for  giving  such  a  remedy  in 
causes  tried  in  inferior  courts,  because  as  is  observed  by  Lord  Coke  "the 
jad^s  are  more  likely  to  erre."    It  is  dear  that  a  writ  of  error  will  lie  upon  a 

(«)    1  B.  &  Aid.  252.  (h)  2  Inst.West.2.  cap.  31,  426.  (r)  2  Inst.  427  ^2). 
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nonsuit.    Newell  y,  Pidgeon(d).   Box  v.  Bennett  {e).  And  there  is  no  difference 
between  a  writ  of  error  and  a  bill  of  exceptions. 

W,  H.  Watson,  for  the  defendants. — ^When  a  plaintiff  is  nonsuited,  he  must 
be  supposed  to  be  absent  from  the  court,  and  he  cannot  therefore  be  present  to 
tender  a  bill  of  exceptions.  A  county  court  is  not  a  court  of  record;  and  no 
instance  is  to  be  found  in  the  books,  where  a  bill  of  exceptions  has  been  al- 
lowed in  a  court  not  of  record.  This  is  a  very  strong  fact  to  shew  that  the 
argument  used  on  the  other  side  cannot  be  supported.  A  county  court  is  not 
within  the  statute,  as  the  ''justices  "  are  required  to  affix  their  seals,  and  it  is 
said  that  the  "  record"  shall  be  returned  before  the  king;  whereas  there  are  no 
justices,  no^  is  there  any  record  in  the  county  court.  A  writ  of  error  will  not 
lie  upon  a  nonsuit;  and  in  Buller's  Nisi  Prius(/)  it  is  said,  "A  bill  of  excep- 
tions is  only  to  be  made  use  of  upon  a  writ  of  error,  and  therefore  where  a 
writ  of  error  will  not  lie,  there  can  be  no  bill  of  exceptions."  In  Rei  v. 
Preston  on  the  Hill(g),  it  was  expressly  decided  that  no  bill  of  exceptions 
will  lie  to  the  court  of  quarter  sessions  (A).  The  plaintiff  may,  perhaps,  have 
a  remedy  by  mandamus  against  tlie  sheriff,  and  then  the  facts  willl  appear  by 
affidavit,  but  here  the  return  shews  that  the  plaintiff  was  not  in  court,  and 
he  was  not  therefore  in  a  condition  to  tender  a  bill  of  exceptions. 

Archholdt  in  reply. — ^The  cases  which  have  decided  that  no  bill  of  excep- 
tions lies  at  the  quarter  sessions,  are  distinguishable  from  the  present.  The 
justices  at  quarter  sessions  are  to  judge  of  the  fact,  as  well  as  of  the  law,  and 
the  whole  proceeding  is  contrary  to  the  course  of  the  common  law.  Here  the 
writ  of  false  judgment  recites  the  proceedings  which  took  place  at  the  trial, 
and  it  is  in  substance  similar  to  a  writ  of  error.  If  a  bill  of  exceptions  will 
not  lie  in  the  county  court,  the  plaintiff  is  altogether  without  a  remedy ;  and  the 
statute  of  Westminster  has  alwavs  received  a  liberal  construction. 


TiNDAL,  C.  J. — ^This  case  has  been  sent  before  us  by  a  writ  of  false  judg- 
ment, after  a  bill  of  exceptions  tendered  in  the  county  court;  and  several  ob- 
jections have  been  taken  as  to  the  legality  of  the  proceedings.  First,  it 
is  urged,  for  the  defendants,  that  no  bill  of  exceptions  will  lie  from  a 
county  court.  Undoubtedly,  if  we  look  at  the  statute  of  Westminster  2,  it 
appears  to  refer  only  to  proceedings  before  the  justices  of  the  superior 
court ;  but  if  we  look  also  at  the  commentary  of  Lord  Coke,  which  remains 
uncontradicted  to  the  present  day,  and  has,  in  part,  been  acted  upon,  we 
there  find  that  the  statute  ought  to  receive  a  more  extended  construction. 
He  says,  "  Albeit  the  letter  of  this  branch  seemeth  to  extend  to  the  justices  of 
the  Court  of  Common  Pleas  only,  by  reason  of  these  words,  Et  si  forte  ad 
querimoniam  de  facto  justic  venire  fac'  dominus  rex  recordum  coram  eo', 
(which  is  by  writ  of  error  into  the  King's  Bench.)  yet  that  is  put  but  for  an 
example,  and  this  act  extendeth  not  only  to  all  other  courts  of  record,  (for 
upon  judgments  given  in  them  a  writ  of  error  lieth  in  the  King's  Bench,)  but 
to  the  county  court,  the  hundred,  and  court  baron,  for  therein  the  judges 
were  more  likely  to  erre;   and,  albeit  of  judgments  given  in  them,  a  writ  of 


(cQ  1  Stra.  235. 

(«)   1  H.  Black.  432. 

(/)5thcd.  310. 


{g)  Rep.   Temp.   Hardwicke,  231.      S«e 
aUo  1  Burr.  S.  Cases,  77. 
(A^   1  Stark,  on  Evid.  467. 
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error  lyeth  not,  but  a  writ  of  false  judgment  in  the  Court  of  Common  Pleas, 
yet  the  case  being  in  the  same,  or  greater  mischief,  the  purview  of  this  sta- 
tute, doth  extend  to  those  inferior  courts (/*).'*  Now  I  say  that,  looking  at  the 
letter  only  of  the  statute,  it  would  appear  that  no  bill  of  exceptions  would  lie 
in  the  Court  of  Queen's  Bench  or  the  Exchequer,  yet  by  every  day's  practice 
we  know  that  it  lies  in  both  these  courts ;  and  as  we  find  these  instances  in 
the  same  sentence,  I  see  no  reason  why  we  should  not  give  the  same  de- 
gree of  credit  to  Lord  Coke's  opinion,  that  the  statute  is  applicable  to  the 
county  court  and  other  inferior  courts.  It  is  to  be  observed  that  these  are  not 
mere  loose  expressions  thrown  out  at  random  by  the  learned  commentator,  but 
his  mind  was  evidently  at  work  upon  the  subject  before  him,  for  he  not  only 
states  that  the  statute  is  applicable  to  inferior  courts,  but  he  states  the  reason 
of  it,  and  even  anticipates  the  objection  that  a  writ  of  error  does  not  lie  in 
those  courts. 

When,  therefore,  I  find  the  authority  of  so  great  a  man,  not  only  uncontra- 
dicted, but  his  opinion  adopted  in  the  digests  and  books  of  authority,  I  think 
we  are  bound  to  hold  it  to  be  law  now,  and  no  one  can  doubt  that  this  is  a 
case  within  the  mischief  of  the  act. 

But,  in  the  course  of  the  argument,  it  has  also  been  objected  that  this  was 
only  a  judgment  of  nonsuit,  and  that  no  writ  of  error  lies  upon  a  nonsuit,  but 
the  cases  which  have  been  cited  are  quite  in  point  to  shew  that  it  does;  and  if 
a  writ  of  error  lies,  so  will  a  writ  of  false  judgment. 

Then  it  is  said,  that  the  improper  direction  of  a  nonsuit,  is  not  a  subject- 
matter  for  which  a  bill  of  exceptions  will  lie,  but  it  seems  to  me,  to  fall 
quite  within  the  reach  of  those  cases  where  it  has  been  held  to  apply.  A  bill 
of  exceptions  is  not  confined  to  errors  in  the  reception  or  rejection  of  evidence; 
but  it  also  applies  to  any  direction  given  by  the  judge,  which  is  incident  to  the 
course  of  the  suit,  as  in  allowing  or  refusing  a  challenge  to  a  juror.  So  if  he 
refuses  a  demurrer  to  evidence,  ^hen  he  ought  to  receive  it.  Coot  v.  Bishop 
of  St.  David*  8  (i),  or  if  he  refuses  to  receive  a  party,  who  prays  to  be  received  as 
vouchee.  These  and  other  points,  which  are  important  in  the  conduct  of  a 
cause,  independently  of  the  direction  to  the  jury,  are  all  the  subject  of  a  bill  of 
exceptions,  and  it  also  appears  to  me  to  apply  where  the  judge  directs  the 
plaintiff  to  be  nonsuited,  although  he  appears  and  refuses  to  submit  to  it. 
The  only  other  point  made  for  the  defendants  is,  that  as  the  nonsuit  appears  on 
the  record,  it  cannot  now  be  objected  that  the  plaintiff  appeared,  and  that 
he  ought  not  to  have  been  nonsuited ;  but  that  is  setting  up  a  defence,  which 
is  prohibited  by  the  maxim,  Non  potest  adduci  exceptio  ejusdem  rei  cujus  petitur 
dissolution     This  judgment  of  nonsuit  must  therefore  be  reversed. 


Com.  Pleas. 
Strotuer 

V. 

Hutchinson. 


Vaughan,  J. — I  agree  that  this  judgment  must  be  reversed.  The  opinion 
of  Lord  Coke  is  stated  in  the  clearest  terms,  as  he  expressly  mentions  the 
county  court,  the  hundred  court,  and  court  baron. 

BosANQUKT,  J. — The  first  question  is,  whether  a  bill  of  exceptions  lies  in 
the  county  court.  Upon  this  fpoint.  Lord  Coke  does  not  state  his  opinion 
loosely  or  carelessly,  but  he  gives  his  reasons,  and  observes,  that  the  words 
which  are  used  in  the  statute,  are  put  by  way  of  example.  This  was  some- 
times the  case  in  ancient  statutes,  and  after  this  exposition  of  the  statute  of 


(A)  2  Inst.  427  (n.) 


(i)  Cru.  Car,  2  ly. 
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^^^^a^r^"'  W^<?*^miWCT-  2.  I  cannot  doubt,  that  a  bill  of  exceptions  will  lie  in  the  county 
emoTHEi  court.  Then  it  is  said,  tliat  it  does  not  lie  after  a  judgment  of  nonsuit;  the 
Hutchinson  ^^^^^^^c^ce  of  this  would  be,  that  a  judge  may  say,  I  am  satisfied  that  the 
plaintiff  has  no  right  of  action,  and  therefore,  I  order  that  the  plaintiff  be  non- 
suited. If  the  plaintiff  chooses  to  appear,  is  he  to  be  without  any  remedy? 
It  appears  to  me,  that  as  a  bill  of  exceptions  lies  for  the  misconduct  of  a  judge, 
in  the  conduct  of  a  cause,  it  lies  for  this  species  of  misconduct.  As  to  the 
other  objection,  it  seems  to  me.  that  the  defendants  are  setting  up  as  a  defence, 
the  very  matter  which  is  the  subject  of  the  objection. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  Lord  Coke,  and  other  writers 
sin?e  h's  day,  say  that  a  bill  of  exceptions  will  not  lie  from  the  county  ooart, 
and  although  Mr.  Justice  BuUer  says,  that  it  will  only  lie  where  a  writ  of  error 
lies,  he  refers  to  the  court  of  quarter  sessions,  which,  as  Mr.  Archbold  argued,  is 
not  a  court  according  to  the  course  of  the  common  law. 

As  to  the  objection,  that  it  does  not  lie  upon  a  nonsuit,  if  that  were  so,  a 
party  would  be  altogether  without  remedy.  It  is  also  said,  that  the  plaintiff 
cannot  aver  any  thing  which  is  contrary  to  the  record:  but  that  ia  answered 
by  the  maxim  referred  to  by  my  lord.  It  appears,  by  the  cases  of  Tnvor 
V.  WaH{k),  and  Bishop  v.  Kaye{l),  that  we  cannot  award  a  venire  de  novo; 
therefore  the  judgment  must  be  reversed. 

Judgement  reversed. 

(*)  1  T.  R.  161.  (0  3  B.  «c  Aid.  610. 


Nov,  2A. 


Staples  and  another  v.  Holdswortu. 


In  an  action  by  l^f  OTION  fcr  leave  to  plead  the  bankruptcy  of  one  of  the  plaintiffs.     Tlie 

de!iS!i\"hifone  declaration  was  delivered  in  Trinity  Term,  1827;  and  in  May.  1827,  the 

of  them  became  defendant  obtained  an  order  for  a  month's  time  to  plead,  upon  the  terms  of 

action^brnufrht  pleading  issuably,  rejoining  gratis,  and  taking  short  notice  of  trial.     The  cause 

and  before  plea,  stood  over  until  1837,  when  a  term's  notice  was  given,  and  a  demand  of  plea 
cannot  be  ,         ^      ,  .  ,      ,  ^  ,  ,  . 

pleaded,  after     was  made.     Further  time  to  plead  was  afterwards  granted  upon  the  same 

hat  ob^ainS'  **"»8  as  before.  The  defendant  pleaded  non-assumpsit,  and  afterwards  applied 

an  order  for  to  Bosanquet,  J.,  at  chambers,  for  leave  to  plead  the  bankruptcy  of  one  of 

uponThe'tenxii  ^^®  plaintiffs,  which  application  was  refused,  on  the  ground  that  it  was  not 

of  pleadiog  an  issuable  plea.    The  alleged  bankruptcy  occurred  in  June,  1834.     It  ap- 

luua  y.  peared,  that  the  assignees  of  the  bankrupt  had  disclaimed  interfering. 

R.  V,  Richards  shewed  cause. — ^This  is  not  an  issuable  plea;  it  is  not  m  plea 
to  the  merits.  A  plea  of  non-joinder  of  a  defendant,  would  clearly  not  be  iasa- 
able.  Barker  v.  Skinner  (a);  and  the  same  rule  applies  to  the  present  €»se. 
The  effect  of  allowing  the  plea  would  be  merely  to  compel  the  plaintiff  to 
bring  a  new  action.     The  defendant  is  in  no  danger  of  paying  the  wrong  per- 

(a)  Chitty,  Jiin.,  Precedents  of  Pleas,  U. 
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son,  as  he  probably  might  be,  if  there  was  but  one  plaintiff  who  had  become  a     ^^'"'  Pktu. 
bankrupt (6).     It  has  been  decided,  that  a  plea  of  alien  enemy  is  not  issuable.        Staples 
Simeon  v,  7%ompson(c).     Here  it  is  evident,  that  the  object  of  the  defendant 
is  to  compel  the  plaintiff  to  commence  a  new  action,  and  if  another  action 
ehould  be  commenced,  to  plead  the  Statute  of  Limitations. 


HuLDS  .VOBTH. 


Wilde,  Seijt.,  and  Greenwood,  shewed  cause. — ^The  question  is,  whether  a 
party  who  is  under  terms  to  plead  issuably,  thereby  gives  up  a  substantial  de- 
fence which  he  may  have  to  the  action.  By  6  Geo.  4,  c.  16,  s.  63,  it  is  en- 
acted,  that  all  debts  due  to  a  bankrupt  shall  be  assigned  to  the  assignees,  and 
that  the  bankrupt  shall  not  have  any  power  to  recover  the  same.  In  Foster 
V.  Snow(d),  an  issuable  plea  is  said  to  be,  "pleading  such  an  issue,  as  the  de- 
fendant could  go  to  trial  upon."  Sautell  v.  GiUard(e)  is  to  the  same  effect. 
It  has  been  held,  that  a  plea  of  alien  enemy  is  not  issuable,  but  that  is  on  the 
groand  of  its  being  a  dilatory  plea;  so  a  false  plea  is  not  issuable.  Serle  v. 
Bradshaw(f).  In  Newham  v.  Dowding(g),  a  special  demurrer  was  allowed. 
Herethe  defendant  does  not  attempt  to  delay  the  plaintiff,  but  he  pleads  a  good  de- 
fence, upon  which  issue  may  be  taken .  Kinnear  v.  Tarrant  (A),  Biggs  r.  Cox  (i) . 
If  the  assignees  are  honest  in  determining  not  to  interfere,  it  is  clear  that  there 
can  be  no  good  cause  of  action,  because  if  there  was,  they  would  be  bound  to  pro- 
ceed for  the  benefit  of  the  creditors.  The  defendant  may  be  desirous  of  examin- 
ing the  bankrupt  as  a  witness,  or  to  give  declarations  made  by  the  assignees  in 
evidence,  which  he  will  be  precluded  from  doing,  if  the  plea  is  not  allowed. 
The  Statute  of  Limitations  is  not  necessarily  an  unconscientious  plea,  and  the 
defendant  ought  not  to  be  prevented  from  pleading  it.  Rucker  v.  Hannay{k), 
MaddocksY.  Holmes  (J), 

Cur.  adv.  vult. 


TiNDAL,  C.  J. — ^This  was  a  motion  for  leave  to  plead  the  bankruptcy  of  one 
of  the  plaintiffs,  which  took  place  after  the  commencement  of  the  action,  in 
addition  to  the  plea  of  non-assumpsit.  It  was  made  by  way  of  appeal  from 
the  decision  of  a  judge  at  chambers,  who  had  refused  to  allow  the  two  pleas. 
The  defendant  had  had  time  given  to  him  to  plead  on  the  usual  terms,  one  of 
which  was,  that  he  should  plead  issuably,  and  the  question  debated  on  the 
motion  before  us  was,  whether  the  proposed  plea  was  an  issuable  plea  within 
the  meaning  of  a  judge's  order:  and  we  are  of  opinion  that  it  is  not.  The 
meaning  of  the  term  '*  pleading  issuably,"  as  stated  by  Lord  Kenyan,  in  j^t- 
nieon  v.  Thompson,  8  T.  R.  71,  is  not  merely  pleading  a  plea  on  which  issue  may 
be  taken,  but  such  a  plea  as  goes  to  the  merits ;  and  the  substantial  merits  of  the 
action,  in  this  case,  are,  whether  the  defendant  ever  entered  into  the  alleged  con- 
tract, and  whether  he  has  broken  it;  but  the  effect  of  the  proposed  plea,if  allowed 

(6)   But  see  IVettenhall   v.    Graham,  4          (g)  1  Chitt.  711. 

BiD^.  N.  C.  714 ;  I  Arnold,  286.  (A)  IS  East,  622. 

to  8  T.  R.  71.  (i)  4  B.  &  C.  WO. 

(<0  2  Burr.  781  {k)  3  T.  R.  124. 

(«)  5  Dow.  ft  R.   620.  (/)  1  B.  &  P.  228. 
C/)2Ct.  kM.  148. 
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will  be  merely  to  turn  the  plaintiffs  round,  in  order  that  the  same  question 
may  be  litigated  in  another  action. 

Now  it  is  obvious,  that  the  substantial  merits  of  the  controversy  between 
these  parties,  may  be  tried  as  well  in  the  present  action  as  in  one  to  be 
brought  by  the  solvent  plaintiflf  and  the  assignees  of  the  bankrupt,  against  the 
present  defendant.  And  it  appears  to  us  that  no  injury  can  result  to  the  defen- 
dant from  his  being  compelled  to  try  the  question  of  his  liability  in  the  pre- 
sent form  of  action ;  for,  if  the  plaintiffs  should  recover  judgment  against  him, 
and  receive  satisfaction,  the  present  defendant  can  never  be  compelled  to  pay 
the  money  over  again.  Or  if  we  put  the  case  the  other  way,  and  suppose  the 
defendant  to  succeed  in  the  present  action,  and  obtain  a  judgment  on  a  plea 
which  goes  to  the  merits,  we  are  of  opinion,  that  in  that  case  also  the  judg- 
ment would  be  a  bar  to  any  subsequent  action  which  should  be  brought  by 
the  solvent  plaintiff',  in  conjunction  with  the  assigness  of  the  bankrupt. 

It  was  argued  that  the  defendant  may  have  a  good  defence  against  an  action 
to  which  the  assignees  are  parties,  though  such  defence  might  not  be  available 
against  the  present  plaintiffs,  and  that  it  is  unjust  to  deprive  him  of  any  ad- 
vantage which  the  proposed  plea  would  give  him.  It  appears  to  us,  however, 
that  the  possibihty  of  a  good  defence  being  made  to  the  action,  if  brought  by 
the  assignees,  does  not  render  the  plea  an  issuable  plea  on  the  merits.  That 
must  depend,  not  on  any  extrinsic  circumstances,  but  on  the  nature  of  the  de- 
fence raised  by  the  plea  itself.  If  there  are  any  circumstances  dehors  the  plea, 
which  would  render  it  fit  that  it  should  be  pleaded,  they  may,  in  the  particu- 
lar case,  furnish  grounds  for  an  application  to  be  released  from  the  terms  of 
the  judge's  order,  but  they  cannot  make  the  plea  itself  an  issuable  plea.  Ano- 
ther argument  pressed  upon  us  has  been,  that  the  defendant  may  wish  to  ex- 
amine the  bankrupt,  or  to  give  in  evidence  declarations  made  by  the  assignees: 
but  we  think  the  same  answer  applies  to  this  as  to  the  preceding  objec- 
tion. 

A  further  ground  on  which  the  propriety  of  allowing  the  two  pleas  to  be 
pleaded  becomes  very  questionable,  is,  that  the  one  is  a  plea  in  bar  generally, 
and  the  other  a  plea  to  the  further  maintenance  of  the  action ;  but  as  a  deci- 
sion on  that  ground  would  probably  lead  only  to  a  further  application  to  the 
Court  in  a  different  form,  we  have  thought  it  best  to  decide  the  question  upon 
the  point  which  has  been  argued  before  us;  and  we  cannot  but  observe,  that 
in  the  particular  case  before  us,  there  is  the  less  reason  to  doubt  that  the 
plea  is  dilatory,  as  the  assignees  are  stated  to  have  disclaimed  interfering. 


We  therefore  think  that  this  rule  must  be  discharged. 


Rule  discharged. 
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Beckham  r.  Knight  and  others.  j^oi,.i. 

T^HE  plaintiff  sued  the  defendants  for  the  breach  of  an  agreement,  whereby  After  joinder 
they  undertook  to  employ  him  at  a  salary  for  a  term  of  years.     The  de-  Se'^^mfff 
fendants  demurred  to  the  declaration,  and,  after  joinder  in  demurrer,  the  became  bank. 
plaintiff  became  a  bankrupt.  tenratds  ob^ 

Uined  hii  cer- 
tificate.   The 
E.  V.  Williams,  on  a  former  day,  obtained  a  rule  tusi,  calling  upon  the  defendaoie  ap. 

plaintiff  to  shew  cause  why  he  should  not  give  security  for  costs.  J-j*  forcoe?* 

It  appeared,  by  affidavit,  that  the  plaintiff  had  obtained  his  certificate;  but  it  being 
that  the  action  was  continued  by  the  attorney  for  the  sole  benefit  of  the  bank-  ^{neet  did  ' 
rupt;   and  that  the  assignees  did  not  intend  to  interfere.     The  bankrupt  attri-  j>®V"J*™*  J^ 
biited  his  bankruptcy  to  the  non-performance,  by  the  defendants,  of  the  the  action,  and 
agreement  vhich  was  the  subject  of  the  action.  Sntlmiedfor 

the  benefit  of 

Stammers  shewed  cause. — ^The  assignees  have  declined  to  interfere  with  the  \j^l  cSafTn? 
action,  and  the  plaintiff  is  therefore  at  liberty  to  proceed  in  the  usual  course.  fu«e«i  the  ap« 
Morgan  v.  Evans  (a),  is  an  express  authority.     In  that  case  the  Court  refused 
to  require  the  plaintiff  to  give  security  for  costs,  although  it  was  sworn  that  he 
was  insolvent,  and  that  the  action  was  brought  in  his  name  for  the  benefit  of 
J.  S.,  who  was  alone  beneficially  interested  in  the  result. 

So  in  Townsend  v.  Snow(b),  the  Court  refused  to  set  aside  the  proceedings, 
or  to  require  an  insolvent  to  give  security  for  costs  in  an  action  where  the 
assignees  had  refused  to  sue. 

In  M'CuUock  v.  Robinson  (c),  it  was  decided,  that  a  bankrupt,  who  desired 
to  dispute  the  commission  of  bankruptcy,  ought  not  to  be  required  to  give  se- 
curity for  costs,  although  he  was  gone  abroad.  In  the  present  case  the  plain- 
tiff attributes  his  bankruptcy  to  the  non-performance  of  the  agreement  by  the 
defendants;  and  it  is  against  the  equity  of  the  case  to  assent  to  the  present 
application.  WiUdnshaw  v.  Marshall (d).  In  Manley  v.  Mayne{e),  the  action 
was  carried  on  for  the  benefit  of  the  bankrupt's  assignees. 

E,  V,  Williams,  in  support  of  the  rule. — ^The  defendants  would  have  been 
entitled  to  allege  the  bankruptcy  of  the  plaintiff  in  bar  of  the  action,  if  they 
had  not  pleaded;  Kinnear  v.  Tarrant {f).  Biggs  v.  Cox(g).  But  as  the  ef- 
fect of  that  would  be  to  compel  the  assignees  to  commence  a  new  action,  it 
has  been  the  practice  to  allow  the  bankrupt  to  proceed  with  the  action  upon 
giving  security  for  costs.  The  principle,  upon  which  such  security  is  required, 
is,  that  it  is  a  matter  of  right,  that  those  who  are  to  benefit  by  the  pro- 
ceedings, should  be  liable  for  the  costs.  Mason  v.  Polhill(h),  In  the  pre- 
sent case,  the  action  is  in  fact,  proceeding  for  the  benefit  of  the  assignees,  be- 
cause  it  is  founded   on  a  chose  of  action  which  belonged  to  the  bank- 

(a)  7  Moore  344.  (e)  3  Man.  &  R.  381. 

(6)  1  Marsh.  477;   6  Taunt.  123.  (/)  13  East,  622. 

(e)  2  New.  R.  352.  (^)  4  B.  &  C.  920, 

{d)  4  Tyrw.  993.  (A)  1  Cr.  &  M.  620. 

VOL   III.  T 
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rupt  before  his  bankruptcy.  Webb  y.  Ward(i),  The  role  is  the  same  as  to 
insolvents.  Where  the  plaintiff  was  discharged  under  the  Insolvent  Act  after 
issue  was  joined,  the  Court  stayed  the  proceedings  until  the  assignee  or  some 
creditor  should  give  security  for  costs.     Heaford  v.  Knight  {k). 

Tin  DAL,  C.  J. — ^This  case  stands  on  its  own  peculiar  grounds,  and  will  form 
no  rule  for  any  other  case  not  within  the  same  circumstances.  The  action 
was  brought  and  issue  was jomed  before  the  bankruptcy;  and,  after  the  bank- 
rupt obtained  his  certificate,  the  present  application  was  made.  If  the  matter 
had  rested  here,  the  motion  would  probably  have  been  successful,  but  it 
appears  that  the  assignees  do  not  intend  to  interfere,  but  on  the  contrary,  that 
the  action  is  carried  on  for  the  benefit  of  the  bankrupt.  The  case,  therefore, 
falls  within  the  principle  laid  down  in  Townshend  v.  Snow  {I),  where  an  appli- 
cation similar  to  the  present  was  unsuccessfiiDy  made,  and  C.  J.  Gibbi  said, 
referring  to  Webb  v.  Ward,  '*  In  that  case  the  assignees  were  sumg  for  their 
own  interest  in  the  name  of  the  bankrupt;  the  present  action^  on  the  contrary, 
was  brought  because  the  assignees  refused  to  sue  at  all." 

Vaughan,  J. — ^This  is  an  application  to  the  discretion  of  the  Court,  and  the 
possibility  that  the  action  may  enure  for  the  benefit  of  the  assignees  is  not  a 
sufficient  reason  for  granting  the  application. 


BosANQVST,  J.,  and  Coltman,  J.,  concurred. 


(0  7  T.  R.  U96, 


(k)  2  B.  &  C.  579. 


Rule  discharged. 
Costs  to  be  costs  in  the  cause. 

(I)  1  Manb.  477. 


.   Noc»  10. 

Four  actioDi 
between  dis- 
tinct fNirtiet, 
and  all  differ- 
ences, were  re- 
ferred to  arbi. 
tration ;    but 
the  arbitrator 
did  not  notice 
or  dispose  of  a 
fifth  action 
which  was 
pending, 
although  it  was 
a  matter  in  dif- 
ference, and 
was  "brought 
before  the  arbi- 
trator; Hdd^ 
that  the  award 
was  altogether 
bad,  notwith- 
standing the 
arbitrator 
had  directed 
that  mutual 
releases  should 
be  given  by  the 
parties. 


Stone  and  others  v.  Phillips  and  others. 

ILf  OTION  to  set  aside  an  award.  At  the  last  Oxford  assizes,  by  an  order 
of  Nisi  Prius,  four  causes  were  referred  to  the  arbitration  of  a  barrister 
viz.,  John  Stone  v.  William  Phillips,  John  Stone  v.  George  Phillips  and  three 
others.  Doe  d.  R.  Stone  v.  Elizabeth  Stone  and  others,  Richard  Stone  v.  Robert 
Stone.  By  the  terms  of  the  order,  the  arbitrator  was  directed  to  settle  the 
above-mentioned  causes  and  all  matters  in  difference,  at  law  and  in  equity,  be- 
tween the  parties,  with  leave  to  all  other  parties  interested  to  come  in  within  a 
month;  the  costs  of  the  several  causes  to  abide  the  event  of  the  award,  and  the 
other  costs  to  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator,  by  his  award,  directed  how  the  issues  which  had  been  raised 
in  the  four  actions  should  be  entered,  and  set  out  what  interests  in  certain  houses 
and  fields,  were  taken  by  the  various  persons  who  claimed  title  to  them, 
and  which  were  the  subject  of  the  actions.  He  also  awarded,  that  all  the  par- 
ties in  the  actions  should  execute  releases  of  all  actions,  claims,  and  demands, 
touching  any  matter  which  was  the  subject  of  any  of  the  actions  referred,  or 
any  claim  or  dispute  concerning  any  title  to  any  of  the  premises. 

Cooper  obtained  a  rule  nisi  to  set  aside  the  award,  upon  the  grounds, 
amongst  others,  that  it  was  not  final,  and  that  it  did  not  determine  the  claims 
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of  RMard  Stmne,  one  of  the  fmities.    It  appeared,  hf  afidant,  tfait  tiieve  wu     com.  Pku. 

another  action,  not  mentioned  in  the  order  of  reference,  hetween  Rwhmvd  SUme 

and  Robert  Stem,  rekting  to  part  of  the  premises  in  dispate,  and  which  action, 

in  consequence  of  some  mistake  in  the  proceedings,  waa  not  ripe  for  trial  at     Fhiiaiis. 

the  assizes ;  hnt  notice  was  given  to  the  arbitrator  of  the  daim  of  the  said 

Richard  Stone,  and  that  the  action  waa  still  pending,  and  waa  considered 

part  of  the  matters  in  diffierenoe  hetween  the  said  Rkkmrd  Stone  and  Robert 

Siime. 

Keatrng  shewed  caoae. — In  sabetanoe,  the  objection  to  this  award  ia,  that  it 
is  not  final.  As  to  the  two  first  causes  whidi  were  referred,  the  afficUurit  does 
not  shew  that  any  thing  remains  undetermined  between  the  parties  to  tiioae 
causes,  and  as  there  is  an  award  q£  mutual  releases,  the  award  ia  at  all  events 
good  as  fer  as  those  parties  are  concerned.  When  an  award  is  good  on  an 
independent  question  which  is  submitted  to  the  aihitrator,  it  will  not  be  vi- 
tiated by  otlier  parts  which  are  faulty.  Manaer  v.  Hem>er{a).  Thorp  v. 
Coie  {b).  Nothing  can  be  more  independent  than  two  causes  upon  whidi  an 
express  adjudication  is  made.  [TiMdal,  C.  J. — ^You  are  bound  to  shew  that  a 
severance  of  the  causes  mi^  be  safely  made.  Here  the  causes  all  seem  to 
refer  to  the  same  property.]  Every  intendment  ought  to  be  made  to  support 
the  award,  and  the  affidavits,  on  the  other  side,  ought  to  shew  tiiat  the  award 
cannot  be  supported,  as  to  the  causes  which  are  settled.  In  Birksv.  J)rippet{c)» 
wheie  the  arbitrator  had  awarded  general  releases,  it  is  said  that  the  arhitra* 
tor  was  not  bound  to  allow  a  debt,  although  the  claim  was  notified  to  him. 
So,  in  Wharton  v.  King  (d),  it  is  laid  down  that  where  an  arbitrator  has  awarded 
mutual  and  general  releases,  he  must  be  deemed  to  have  adjudged  and  finally 
decided  upon  the  matters  referred  to  him.  In  the  present  case,  as  the  arbi- 
trator has  finally  disposed  of  one  matter,  and  then  awarded  general  releases 
as  to  all  matters,  it  is  final  and  conclusive.  The  release  is  i^plicable  to  any 
state  of  circumstances  which  can  be  suggested. 

Cooper,  contrti — This  award  is  not  final.  As  far  as  the  interests  of  Richard 
Stone  are  concerned,  it  is  expressly  shewn  that  an  action  in  which  he  claimed 
a  portion  of  the  premises  has  not  been  disposed  of.  It  clearly  appears  that 
notice  was  given  to  the  arbitrator  of  the  existence  of  that  action,  and  he 
ought  to  have  disposed  of  it.  In  the  matter  of  Robson{e),  on  a  reference  of 
all  matters  in  diflTerence,  a  demand  on  one  side  was  laid  before  the  arbitrators, 
and  immediately  admitted  by  the  other  party;  no  evidence  was  therefore 
given  concerning  it.  nor  any  adjudication  upon  it  requested.  The  arbitrators 
published  their  award  of  and  concerning  the  matters  referred  to  them,  direct- 
ing payment  of  a  sum  of  money,  (without  saying  on  what  account,)  to  the 
party  against  whom  the  above  claim  had  been  made,  with  costs ;  and  it  being 
proved  that  they  left  that  claim  out  of  consideration  in  making  their  award, 
as  a  matter  not  in  dispute,  it  was  held  that  the  award  was  bad,  as  the 
arbitrators  ought  to  have  taken  notice  of  the  admitted  demand.  Mitchell  v. 
Staveleyif).  The  consideration  upon  which  the  arbitration  was  agreed  to 
was,  that  all  matters  in  dispute  between  the  parties  should  be  referred.     In 

(a)  2  B.  &  Ado.  205.  {d)  2  B.  &  Ado.  528. 

(6)  2  Cr.  M.  &  R.  367;  I  Gale,  443.  (e)    I  B.  &  Ado.  723. 

(e)  1  Saund.  32  a.  (/)  16  East,  58. 
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rupt  before  his  bankruptcy.  Webb  v.  Ward(i),  The  rule  is  the  same  as  to 
insolvents.  Where  the  plaintiff  "was  discharged  under  the  Insolvent  Act  after 
issue  was  joined,  the  Court  stayed  the  proceedings  until  the  assignee  or  some 
creditor  should  give  security  for  costs.     Heaford  v.  Kmght{k), 

TiNDAL,  C.  J. — ^This  case  stands  on  its  own  peculiar  grounds,  and  will  fonn 
no  rule  for  any  other  case  not  within  the  same  circumstances.  The  action 
was  brought  and  issue  was  joined  before  the  bankruptcy;  and,  after  the  bank- 
rupt obtained  his  certificate,  the  present  application  was  made.  If  the  matter 
had  rested  here,  the  motion  would  probably  have  been  successful,  bat  it 
appears  that  the  assignees  do  not  intend  to  interfere,  but  on  the  contrary,  that 
the  action  is  carried  on  for  the  benefit  of  the  bankrupt.  The  case,  therefore, 
falls  within  the  principle  laid  down  in  Townshend  v.  Snow{l),  where  an  appli- 
cation similar  to  the  present  was  unsuccessfully  made,  and  C.  J.  Gibht  said* 
referring  to  Webb  v.  Ward,  "  In  that  case  the  assignees  were  suing  for  their 
own  interest  in  the  name  of  the  bankrupt;  the  present  action^  on  the  oontrarr, 
was  brought  because  the  assignees  refused  to  sue  at  all." 

Vaughan,  J. — ^This  is  an  application  to  the  discretion  of  the  Court,  and  the 
possibility  that  the  action  may  enure  for  the  benefit  of  the  assignees  is  noti 
sufiicient  reason  for  granting  the  application. 


BosANQUBT,  J.,  and  Coltman,  J.,  concurred. 


(0  7  T.  R.  496. 


(k)  2  B.  &  C.  579. 


Rule  discharged. 
Costs  to  be  costs  in  the  caoK. 

(/)  1  Marsh.  477. 


.  Noo.  10. 

Four  actiona 
between  dis- 
tinct parties, 
and  all  differ- 
ences, were  re- 
ferred to  arbt. 
tration ;    bat 
the  arbitrator 
did  not  notice 
or  dispose  of  a 
fifth  action 
which  was 
pending, 
although  it  was 
a  matter  in  dif« 
ference,  and 
was  brought 
before  the  arbi- 
trator; Held, 
that  the  award 
wai  altogether 
bad,  notwith- 
standing the 
arbitrator 
had  directed 
that  mutual 
releases  should 
be  given  by  the 
parties. 


Stone  and  others  v.  Phillips  and  others. 

lyf  OTION  to  set  aside  an  award.  At  the  last  Oxford  assizes,  by  an  order 
of  Nisi  Prius,  four  causes  were  referred  to  the  arbitration  of  a  barrister 
viz.,  John  Stone  v.  William  Phillips,  John  Stone  v.  George  Phillips  and  thrft 
others.  Doe  d.  R.  Stone  v.  Elizabeth  Stone  and  others,  Richard  Stone  v.  Robert 
Stone,  By  the  terms  of  the  order,  the  arbitrator  was  directed  to  settle  the 
above-mentioned  causes  and  all  matters  in  difference,  at  law  and  in  equity,  be- 
tween the  parties,  with  leave  to  all  other  parties  interested  to  come  in  within  a 
month;  the  costs  of  the  several  causes  to  abide  the  event  of  the  award,  and  the 
other  costs  to  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator,  by  his  award,  directed  how  the  issues  which  had  been  raised 
in  the  four  actions  should  be  entered,  and  set  out  what  interests  in  certain  houses 
and  fields,  were  taken  by  the  various  persons  who  claimed  title  to  them. 
and  which  were  the  subject  of  the  actions.  He  also  awarded,  that  all  the  par- 
ties  in  the  actions  should  execute  releases  of  all  actions,  claims,  and  demands, 
touching  any  matter  which  was  the  subject  of  any  of  the  actions  referred,  or 
any  claim  or  dispute  concerning  any  title  to  any  of  the  premises. 

Cooper  obtained  a  rule  nisi  to  set  aside  the  award,  upon  the  grounds, 
amongst  others,  that  it  was  not  final,  and  that  it  did  not  determine  the  daims 
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of  Richard  Stone,  one  of  the  parties.     It  Appeared,  hy  afidavit,  tfait  tiiere  wu     cem.  FfeM. 

another  action,  not  mentioned  in  the  order  of  reference,  between  Riehrnvd  SUme 

and  Robert  Stone,  relating  to  part  of  the  premises  in  dispute,  and  which  action, 

in  consequence  of  some  mistake  in  the  proceedings,  was  not  ripe  for  trial  at     ^nitx^nt. 

the  assizes ;  but  notice  was  given  to  the  arbitrator  of  the  daim  of  the  said 

Richard  Sione,  and  that  the  action  was  stiU  pending,  and  was  considered 

part  of  the  matters  in  difference  between  ^c  said  Richard  Stone  and  Robert 

Stone, 

Keating  shewed  cause.— In  substance,  the  objection  to  this  award  is,  that  it 
is  not  final.  As  to  the  two  first  causes  which  were  referred,  the  affidaxnt  does 
not  shew  that  any  thing  remains  undetermined  between  the  parties  to  those 
causes,  and  as  there  is  an  award  of  mutual  releases,  the  award  is  at  all  events 
good  as  far  as  those  parties  are  concerned.  When  an  award  is  good  on  an 
independent  question  which  is  submitted  to  the  arbitrator,  it  will  not  be  vi- 
tiated by  other  parts  which  are  faulty.  Manser  v.  Heaoer{a).  Thorp  ▼. 
Coie  (b).  Nothing  can  be  more  independent  than  two  causes  upon  whidi  an 
express  adjudication  is  made.  [Tindal,  C.  J. — You  are  bound  to  shew  that  a 
severance  of  the  causes  may  be  safely  made.  Here  the  causes  all  seem  to 
refer  to  the  same  property.]  Every  intendment  ought  to  be  made  to  support 
the  award,  and  the  affidavits,  on  the  other  side,  ought  to  shew  tiiat  the  award 
cannot  be  supported,  as  to  the  causes  which  are  settled.  In  BirhsY.  TV^ip^f  (c), 
where  the  arbitrator  had  awarded  general  releases,  it  is  said  that  the  arbitra- 
tor was  not  bound  to  allow  a  debt,  although  the  claim  was  notified  to  him. 
So,  in  Wharton  v.  King  (d),  it  is  laid  down  that  where  an  arbitrator  has  awarded 
mutual  and  general  releases,  he  must  be  deemed  to  have  adjudged  and  finally 
decided  upon  the  matters  referred  to  him.  In  the  present  case,  as  the  arbi- 
trator has  finally  disposed  of  one  matter,  and  then  awarded  general  releases 
as  to  all  matters,  it  is  final  and  conclusive.  The  rdease  is  applicable  to  any 
state  of  circumstances  which  can  be  suggested. 

Cooper,  contrd. —  This  award  is  not  final.  As  far  as  the  interests  of  Richard 
Stone  are  concerned,  it  is  expressly  shewn  that  an  action  in  which  he  claimed 
a  portion  of  the  premises  has  not  been  disposed  of.  It  clearly  appears  that 
notice  was  given  to  the  arbitrator  of  the  existence  of  that  action,  and  he 
ought  to  have  disposed  of  it.  In  the  matter  of  Robsonie),  on  a  reference  of 
all  matters  in  difference,  a  demand  on  one  side  was  laid  before  the  arbitrators, 
and  immediately  admitted  by  the  other  party;  no  evidence  was  therefore 
given  concerning  it,  nor  any  adjudication  upon  it  requested.  The  arbitrators 
published  their  award  of  and  concerning  the  matters  referred  to  them,  direct- 
ing payment  of  a  sum  of  money,  (without  saying  on  what  account,)  to  the 
party  against  whom  the  above  claim  had  been  made,  with  costs ;  and  it  being 
proved  that  they  left  that  claim  out  of  consideration  in  making  their  award, 
as  a  matter  not  in  dispute,  it  was  held  that  the  award  was  bad,  as  the 
arbitrators  ought  to  have  taken  notice  of  the  admitted  demand.  Mitchell  v. 
Staveleg  (/),  The  consideration  upon  which  the  arbitration  was  agreed  to 
was,  that  all  matters  in  dispute  between  the  parties  should  be  referred.     In 

(a)  2  B.  &  Ado.  295.  id)  2  B.  &  Ado.  528. 

(6)  2  Cr.  M.  &  R.  367 ;  I  Gale,  443.  («)    1  B.  &  Ado.  723. 

(c)  1  Saund.  32  a.  (/)  16  East,  58. 
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Com.  Pleat,  some  cases  an  award  may  be  good  as  to  part  of  the  matter  referred,  but  this 
case  is  not  within  that  rule,  but  is  like  the  case  of  Turner  v.  7\amer{g),  where 
an  award  was  held  to  be  bad,  because  some  of  the  parties  were  left  at  liberty 

PniLLirs.     to  prosecate  their  claims. 

TiNnAL,  C.  J. — I  should  have  been  glad,  if  I  could  haTC  supported  this 
award;  but  it  appears  to  me,  that  one  of  the  matters  in  difference  has  not 
been  decided.  At  first,  I  thought  the  matter  not  disposed  of,  might  bsTe 
been  severed,  as  in  Manser  t.  Heiwer(k)»  but  upon  looking  at  that  case,  it 
does  not  seem  to  me  to  be  applicable.  Tliere  the  arbitrator,  after  making  a 
good  award  as  to  the  matters  referred,  proceeded  to  add  something  for  the 
purpose  of  enforcing  the  performance  of  certain  works,  and  the  Court  merely 
determined  that  the  latter  part  might  be  rejected  as  surplusage.  In  that  case 
the  unsound  parts. were  cut  out  of  the  award,  but  that  cannot  be  done  in  the 
case  before  us.  Four  actions  were  referred  to  the  arbitrator,  and  also  all  mat- 
ters in  difference  between  the  parties.  One  of  the  matters  in  difference  was 
an  action  of  ejectment  which  was  pending  between  two  of  the  parties,  and  as 
to  that  no  award  has  been  made.  This  is  somewhat  similar  to  the  case  of 
Atariol  ▼.  8mitk(i).  Addison  v.  Gray{k)  is  also  an  authority  to  shew  that,  in 
some  cases,  an  award  may  be  good  as  to  part  although  bad  as  to  another 
part. 

BoBAMQUBT,  J.«— I  am  reluctantly  compelled  to  say  that  I  am  of  the  same 
opinion. 

CoLTMAH,  J.—- Iliere  are  some  cases  where  an  award  may  be  good  in  part, 
but  that  is  where  the^subject  matter  is  severable.  Doe  d.  Williams  v.  Riduard- 
MM  CO  was  a  case  of  that  description.  AUcheson  v.  Cargey(m),  also  shews 
that  if  an  arbitrator  exceeds  his  authority,  in  certain  cases  the  excess  may  he 
treated  as  surplusage. 

Rule  absolute. 


i 


)  3  Russ.  404.  (A)  2  WUi.  203. 

I)  2  B.  &  Ado.  206.  (/)  8  Taunt.  607. 

>')    )  Turn,  k  Rust.  128.  (m)  13  Price,  V39. 


JV0V.  4. 


Exparte  Davies. 


The  Court  wUl  HTALFOURD,  Seijt.,  applied  for  leave  to  amend  a  writ  of  habeas  csrpss, 
h^U^t  JoJSTm"^  ^*"^  ^*^  ^^^  ^^^^  ^^  during  the  last  vacation,  bearing  date  the  last 
which  vM  er-  day  of  Trinity  Term,  and  tested  1st  Victoria,  instead  of  7  Wm.  4.  The  ahe- 
tMted'in'the  ^  returned  the  writ,  and  it  was  doubtful  whether  the  mistake  would  not  vi- 
reign  of  Vic-  tiate  the  proceedmgs  if  not  corrected.  Morris  v.  Herbert  (a).  WakeUag  v. 
7^Wm°*4r   ^    Watson  (b). 

TiNOAL,  G.  J. — ^We  take  judicial  notice  that  her  majesty  had  not  ascended 
the  throne  at  the  time  the  writ  bears  date.    The  amendment  may  be  made. 

Rule  granted. 

(  )  1  Priee,  245.  (6)  1  Cr.  k  J.  467. 
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CORBIN   V.   HbYWORTH.  Noa.  16. 

A  RULE  nisi,  had  been  obtained  for  judgment,  as  in  case  of  a  nonrait,  for  ^^u™!^*^^ 

not  proceeding  to  trial,  apon  an  affidavit  which  stated  that  notice  of  trial  m  in  cue  of  a 
k.«i  k^k^M  ^««<».  nonsuit  fo?  not 

had  been  given.  proceeding  to 

trial,  the  affidn- 

F.  V.  Lee  shewed  cause,  and  objected  that  it  did  not  sufficiently  appear  that  Jf\^  ^^^^  ^^^^^ 

the  cause  was  at  issae,  and  that  it  ought  to  have  been  expressly  shewn  that  it  ooticeof  trial 

was  at  issue.     He  dted  Smith  ▼.  Par$low(a).  wUhoottutiag 

that  the  cauae 

KeaiiMff  contended  that,  as  notice  of  trial  was  given,  it  did  appear  that  the 
cause  was  at  issue;  in  the  case  dted,  there  was  no  statement  of  that  foct. 

TiNDAL,  C.  J. — ^I  think  the  affidavit  is  sufficient. 

Rule  discharged  on  a  peremptory  undertaking. 

(9)  8  Cr.  ft  J.  217;   1  Dow.  908. 


Smith,  administratrix  of   Smith  v.  the  Festeniog  Railway       ^ov.  7. 

Company. 

(]|OyENANT  for  breach  of  a  contract  made  between  the  testator  and  the  An  settoa  of 

defendants.     The  contract  stipulated  that,  upon  the  completion  of  seven-  tlhich*tht  pleat 

eighth  parts  of  a  railway,  the  testator  should  receive  a  certain  sum  of  money,  bad  ralMd  mo. 

Breach — ^That  seven-eighth  parts  oi  the  work  had  been  completed,  but  that  upon  one 

the  defendants  refused  to  pay  the  sum  mentioned  in  the  contract.     Other  breach  of  eo. 
1          .        •                   .         ,       ,.  ,                                 .,*«..«  veoant,  wa^  re- 
breaches  were  assigned  which  are  not  material.     Pleae — 1st,  that  seven-  ferredtoarbi- 

eighth-parts  of  the  railway  were  not  completed.     2nd,  that  the  defendants  {{Jjf^'ij^t^ 

paid  the  testator  the  sum  which  they  agreed  to  pay  for  seven-eighth  parts  ioateadofatau 

ofthcnulway.  t^hlXS. 

By  the  consent  of  the  parties  it  was  ordered,  at  Nisi  Prins,  that  the  jury  Teidict  ihoiild 

find  a  verdict  for  5000/.,  subject  to  be  reduced  or  vacated,  and  instead  thereof  awarded  aefNi- 

a  verdict  for  defendant,  or  a  non-suit  entered,  according  to  an  award  to  be  ^^  damagea 

made  by  a  barrister;  and  it  was  also  ordered,  that  the  costs  of  the  cause  and  jfeid^  that  the 

reference,  so  far  as  regarded  the  cause,  should  abide  the  event  and  determina-  *^^  ^^ 
tion  of  the  award  so  far  as  regarded  the  cause,  and  that  the  residue  of  the 
costs  of  the  reference  should  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator,  by  his  award,  directed  that,  on  the  fint  issue,  a  verdict  for 
the  plaintiff  should  be  entered  with  one  shilling  damages;  and,  on  the 
second  issue,  with  13«.  4d.  damages.  He  also  directed  how  the  verdict 
should  be  entered  on  the  other  issues. 

ComUng,  on  the  part  of  the  defendants,  moved  to  set  aside  the  award  on  the 


sod 
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SjAITH 

V. 
FCfTEKIOO 

lUtlirsy  Com. 
pany. 


Com.  P2fa«.  ground  that  it  was  uncertain,  and  did  not  follow  the  submission.  The  arbi- 
trator ought  to  have  awarded  a  certain  sum  in  satisfaction  of  the  breach  of 
the  covenant,  and  not  separate  sums  upon  the  issues  which  were  raised  upon 
the  breach.  The  verdict  would  then  be  entered  for  the  sum  so  awarded.  He 
cited  Mortin  v.  Bttrge{a). 

TiKDAL,  C.  J.— Why  may  not  the  verdict  be  entered  for  148,  4rf.  ?  The  ar- 
bitrator has  chosen  to  direct  a  small  sum  to  be  entered  on  each  issue,  but  I 
cannot  think  the  award  is  bad  upon  that  ground.  It  would  be  straining  the 
law  to  get  rid  of  the  justice  of  the  case,  if  we  acceded  to  the  argument. 

Vauohan,  J.,  BosANQUBT,  J.,  aud  ColtMan,  J.,  concurred. 

Rule  refused, 
(a)  4  A.  &  E.  973. 


Nov.  24. 

In  applying  for 
an  attactiment 
agaiDsc  an  at* 
torney,  it  b 
lafficlent  since 
7  W.  4,  and  1 
Vict,  c,  66,  t. 
4,  to  deicribe 
him  as  an  attor- 
ney at  law, 
without 
shewing  him  to 
be  on  the  rolls 
of  the  court  to 
which  the  ap« 
plication  is 


DowNTON  V.  Styles. 

A  RULE  msi  had  been  obtained  for  an  attachment  against  the  defendant  < 
attorney,  for  non-performance  of  an  order  of  this  Court. 

R.  V.  Richards  shewed  cause,  and  objected  that  it  did  not  appear  by  the 
affidavit  upon  which  the  rule  was  obtained,  that  the  party  was  an  attorney  of 
the  court.     It  merely  stated  that  he  was  "  an  attorney  at  law." 

Best,  who  appeared  in  support  of  the  rule,  relied  upon  the  stat.  7  W.  4. 
and  1  Vict.  c.  56,  sec.  4,  which  enacts  that  an  attorney  may  practise  in  all  the 
courts  of  law,  although  he  may  ndt  have  been  admitted  an  attorney  thereof, 
"  provided  always  that  any  sdicitor  practising  in  any  court  of  law  or  equity 
shall  be  subject  to  the  jurisdiction  of  such  court,  as  fully  and  completely,  to  all 
intents  and  purposes  whatever,  as  if  he  had  been  duly  admitted  an  attorney 
or  solicitor  of  such  court  [a]" 

TxNDAL,  C.  J. — ^That  puts  an  end  to  the  objection. 

Vaughan,  J.|  Bosanqubt,  J.,  and  Coltman,  J.,  concurred. 

Rule  discharged  on  the  merits. 

(c)  See  Prior  v.  Smith,  1  W.  W.  &  Hodges,  65. 
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Gould  and  others  v.  Oliver. 


Nov.  25. 


J^EMURRER  to  a  plea  in  assumpsit.     The  second  count  of  the  declaration  Where,  bv  the 
stated,  that  the  plaintiflfs,  before  and  at  the  time  of  the  happening  of  the  IJg'^jSibCTr^ " 
damages  and  losses  thereinafter  mentioned,  were  the  owners  and  proprietors  of  between  Lotu 
certain  merchandize  and  chattels,  to  wit,  twenty- six  pieces  of  timber  then  being  ^^ ^  *he  ownen 
in  and  on  board  a  certain  ship  or  vessel  of  the  defendant,  and  laden  and  placed  **[  vessels 
on  the  deck  thereof,  to  be  carried  and  conveyed  therein,  on  freight  payable  to  the  timber  on 
the  defendant  in  that  behalf,  for  a  certain  voyage,  whereon  the  said  ship  was  i^*.{!**^'  *"^ 
then  proceeding,  to  wit,  from  Quebec  to  Lond(m ;  that  before  and  at  the  time  the  timber  on 
of  the  loading  of  the  said  pieces  of  timber,  in  and  on  board  the  said  ship,  thrown  omw 
there  had  been  and  was  a  certain  ancient  and  laudable  custom  used  and  ap-  bosrd  in  a 
proved  of,  touching  and  concerning  the  loading  of  timber  in  and  on  board  IeMT\hJ  **"* 
ships  or  vessels  trading  between  Quebec  aforesaid  and  London  aforesaid,  and  >||ipi  fidd^ 
employed  in  carrying  timber  from  Quebec  aforesaid  to  London  aforesaid,  that  is  of  theihip,  was 
to  say,  that  the  owners  of  such  ships  or  vessels  have  had,  and  have  been  used  ^'•**'«  <<>  "J* 
and  accustomed  to  have,  and  of  right  have  had  and  still  of  right  ought  to  timber,  to  con- 
have,  for  themselves  and  their  servants,  the  liberty  and  privilege  of  loading  *'»bute  in  a  ge- 
and  placing  on  the  deck  of  such  ships,  a  reasonable  part  of  such  timber  as  they 
from  time  to  time  respectively  are  employed  to  bring  from  Quebec  aforesaid  to 
London  aforesaid;  that  the  said  ship,  in  this  count  mentioned,  at  the  time  of  the 
happening  of  the  damages  and  losses  in  this  count  mentioned,  was  a  ship  or 
vessel  trading  between  Quebec  aforesaid  and  London  aforesaid,  and  employed 
in  carrying  timber  from  Quebec  aforesaid,  to  London  aforesaid ;  and  the  said 
twenty-six- pieces  of  timber  so  laden  and  placed  on  the  deck  of  the*  said  ship, 
then  was  a  reasonable  part,  in  that  behalf,  of  the  timber  which  the  defendant 
was  then  employed  to  carry  in  that  voyage,  by  the  said  ship,  from  Qu^ec 
aforesaid,  to  London  aforesaid;  and  the  said  twenty-six  pieces  of  timber  were 
laden  by  the  defendant,  on  the  deck  of  the  said  ship,  in  pursuance  of  and  accord- 
ing to  the  said  custom;  that  whilst  the  said  ship  was  sailing  on  her  said  voyage 
with  die  said  last  mentioned  chattels  and  merchandize  on  board,  to  wit,  on  &c. 
by  storms,  winds,  and  tempestuous  weather,  in  order  to  preserve  the  said  ship, 
it  then  became  expedient  and  necessary  to  throw  and  cast  overboard  the  said 
chattels  and  merchandize,  being  the  property  of  the  plaintiffs,  of  great  value, 
to  wit,  &c.,  and  the  same  were  then  accordingly  cast  and  thrown  overboard,  and 
became  and  were  wholly  lost  to  the  plaintiffs,  and  the  said  ship  was,  by  means 
of  the  premises,  then  saved  and  preserved,  and  afterwards  to  wit,  on  &c.,  arrived 
safely,  to  wit,  at  London  aforesaid,  of  all  which  premises  the  defendant  after- 
wards had  notice,  and  then,  in  consideration  of  the  last  mentioned  premises, 
promised  the  plaintiffs  to  pay  them  so  much  money,  as  the  defendant,  as  owner 
of  the  said  last  mentioned  ship,  and  interested  in  the  said  freight,  was  liable  to 
contribute  to  the  said  losses  and  damages,  in  a  general  average  on  request; 
that  the  defendant,  as  such  owner  of  the  said  ship,  and  so  interested  in  the 
said  freight,  was  liable  to  pay  and  contribute  to  the  said  losses  and  damages, 
in  a  general  average,  a  large  sum  of  money,  to  wit,  the  sum  of  20/.,  whereof 
the  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice. 
Plea  to  the  second  count, — that  though  true  it  was,  that  before  and  at  the 
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time  of  the  loading  of  the  said  pieces  of  timher,  in  and  on  board  the  said 
ship,  there  had  been,  and  was  the  said  custom  in  the  second  count  men- 
tioned, there  had  not  been,  and  was  not  any  custom,  that  any  contribution  and 
general  average  should  be  paid  upon  the  loss  and  damage  of  timber,  so  laden 
and  placed,  as  in  the  second  count  mentioned,  and  cast  and  thrown  oyerboard, 
as  in  that  count  also  mentioned.     Conclusion  with  a  verification. 

Special  demurrer  to  the  plea,  assigning  for  causes,  that  it  was  admitted  by 
the  plea  that  such  custom  existed,  and  the  matter  sought  to  be  put  in  issue 
by  the  plea  was  a  conclusion  of  law,  necessarily  resulting  from  such  custom; 
and  that  no  apt,  sufficient,  or  material  traverse  of  fact  could  be  taken  upon  the 
matter  alleged  in  the  plea. 

Wilde,  Serjt.  in  support  of  the  demurrer. — It  is  said  in  Price  v.  Noble(a), 
"that  the  law  of  average  and  contribution,  had  existed  forages  before  the 
practice  of  insurance  was  known."  According  to  the  Rhodian  law,  it  was 
enacted,  that  all  the  property  on  board,  should  contribute  to  a  loss  by  jettison. 
Park  on  Insurance,  202,  7th  ed.  [Park,  J. — Schomberg's  Observations  on  the 
Rhodian  Law,  is  a  very  excellent  book.]  The  question  in  the  present  case,  is 
whether  there  is  anything  to  repel  the  general  rule,  that  the  owner  of  the  goods 
shall  have  contribution.  In  Simonds  v.  White (b),  it  is  said  by  Lord  Tender- 
den,  C.  J.,  "The  principle  of  general  average,  namely,  that  all  whose  property 
has  been  saved,  by  the  sacrifice  of  the  property  of  another,  shall  contribute  to 
make  good  his  loss,  is  of  very  ancient  date,  and  of  universal  reception  amcmg 
commercial  nations.  The  obligation  to  contribute,  therefore,  depends  not  so 
much  on  the  terms  of  any  particular  instrument,  as  upon  a  general  rule  of 
maritime  law."  It  is  true,  that  where  goods  are  stowed  upon  the  deck,  they 
are  said  to  be  excluded  from  the  benefit  of  a  general  average ;  French  Ordin- 
ance, Liv.  3  Tit.  8,  du  jet,  art.  13;  Ross  v.  Thwaite,  Park  on  Insurance,  26; 
Abbott  on  Shipping,  355,  5th  ed.  But  that  is  put  on  the  ground,  that  goods 
so  stowed,  obstruct  the  management  of  the  ship,  and  an  exception  is  made  of 
cases,  where  usage  may  have  sanctioned  the  practice.  The  rule  does  not 
apply  when  the  goods  are  placed  on  the  deck  of  the  vessel  by  custom.  In  Da 
Costa  v.  Edmunds  {6),  the  Court  held,  that,  as  against  underwriters,  the  ownen 
of  carboys  of  vitriol,  which  were  thrown  overboard  from  the  deck,  were  en- 
titled to  contribution,  and  Lord  Ellenborough  put  it  on  the  ground  that  there 
was  an  usage  to  carry  vitriol  on  the  deck.  In  the  present  case  it  is  stated  in 
the  declaration,  that  the  goods  were  stowed  on  the  deck  according  to  a  custom. 

There  does  not  seem  to  be  any  express  authority  upon  the  question  now 
before  the  Coiurt,  in  any  of  the  English  reports.  In  the  ordinance  of 
Lewis  XlV,(d),  sec.  33,  art.  13,  it  is  said,  "There  shall  no  contribation  be 
demanded  for  payment  of  such  effects  as  were  upon  the  deck,  if  they  be  thrown 
overboard  or  damnified  by  the  ejector,  allowing  the  owner  his  recourse  agaxmst 
the  master.  However,  if  they  are  preserved,  they  shall  contribute."  And  by 
art.  12,  "  Effects  for  which  there  is  no  bill  of  lading  shall  not  be  paid,  though 
thrown  overboard."  In  the  present  case,  the  owner  of  the  vessel  has  not  been 
guilty  of  any  neglect  or  misconduct;  and  it  is  upon  the  ground  of  carelesaness 
upon  his  part,  that  the  owners  of  the  other  goods  have  not  been  compelled  to  con- 


[a)  4  Taunt.  123.  (cf)  Vide  thii  ordinance,  in  "  The  Laws  of 

6)  2  B.  It  C.  811.  " 

(c)  4  Gamp.  143;  3  Chitty,  397. 


2  B.  It  C.  8 1  ] .  the  Sea,  ancient  and  modern,  353." 
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tribute.  Accordingly,  in  Weskett  on  Insurance (e),  the  rule  istbas  stated: 
"  Goods  stowed  upon  deck  or  hanging  without  board,  either  with  or  without  the 
consent  of  the  freighter,  or  the  ship's  boat  lashed  to  the  side,  if,  after  the  lading 
be  completed,  and  the  ship  is  under  way,  they  are  not  taken  within  board,  are 
not  entitled  to  any  amends  or  contribution,  though  cut  away  or  cast  overboard 
for  the  general  safety,  yet  shall  they  be  obliged  to  contribute  in  case  any  average 
has  been  the  means  of  saving  them." — Ordin.  of  Koningsb.  "  AU  goods  that 
lay  upon  the  deck  of  a  ship,  if  they  are  thrown  overboard  or  damaged,  are  not 
to  be  paid  for ;  but  when  they  are  preserved,  they  must  neverthdess  contri- 
bute towards  the  other  goods  that  were  flung  over,  reserving,  however,  to  the 
owner  of  them  his  demand  upon  the  captain." — Ordin.  of  Hamb. 

The  Code  Napoleon  (/)  adopts  the  same  principle.  In  the  French  Ordi- 
nance, liv.  2,  tit.  1,  art.  12,  p.  397,  it  is  said,  that  if  there  be  a  known  usage 
to  load  goods  upon  the  deck,  as  upon  a  coasting  voyage,  the  goods  below  shall 
be  liable  to  contribution. 


Com.  Pleas, 


Stephens,  Seijt.,  contrd. — ^The  declaration  does  not  sufficiently  allege  the 
existence  of  a  custom;  a  custom  ought  to  be  shewn  to  have  existed  from 
time  immemorial.  Co.  Lit.  110  b.;  firo,  Abr.  tit.  Custom.  Nor  is  the 
custom  alleged  in  the  declaration  with  sufficient  certainty.  Birkley  v. 
Presgraveig), 

The  principal  question,  however,  is,  whether  goods,  placed  upon  the  deck 
of  a  vessel,  and  thrown  overboard  in  a  storm,  come  within  the  general  rule  as 
to  contribution.  There  are  many  authorities  to  shew  that  they  do  not.  Or- 
dinances oi  Lewis  XIV,  art.  12,  13.  Pardessus  Cours  de  Droit  Commer€ial(A). 
Em^rigon,  cap.  12,  sec.  42.  In  Phillips  on  Insurance (t),  it  is  said,  "where  a 
shipper  agrees  that  his  goods  shall  be  carried  on  deck  he  thereby  gives  up  his 
right  to  claim  contribution  if  they  are  thrown  overboard."  The  cases  of 
Dodge  v.  Bartol(k),  and  Barber  v.  Brace  (I),  are  there  cited,  and  the  rule  is 
thus  laid  down  by  Mr.  Phillips,  "  It  results  from  these  two  cases,  that  goods 
may  be  carried  on  deck,  even  without  the  consent  of  the  owner,  where  the 
usage  of  the  trade  is  such,  and  thrown  overboard  for  ''the  general  benefit, 
without  giving  the  owner  of  them  any  claim  either  against  the  master,  for 
stowing  them  in  this  inanner,  or  against  the  other  shippers  for  contri- 
bution "(m). 

The  only  case  which  has  been  referred  to  on  the  other  side,  relates  to  a 
coasting  voyage  made  by  small  vessels.  But  in  long  voyages  such  a  rule 
ought  not  to  apply,  because  the  ground  upon  which  goods  on  deck  cannot 
have  contribution  is  in  consequence  of  the  gpreat  peril  in  which  those  goods 
are  placed,  by  reason  of  being  so  carried.  Common  peril  is  the  principle 
upon  which  general  average  is  given,  but  goods  upon  deck,  are  in  greater  pe- 
ril, than  goods  which  are  stowed  below.     In  Da  Costa  v.  Edwards,  the  claim 


CO 
421. 

State 
(0 


Tit.  Deck. 

Code  de  Commerce,  liv.  II.  Tit.  12, 

1  East,  220. 

Part  IV,  Tit.  4,  cap.  3,  sec.  726. 

2  Phillips  on  Insurance,  230,  Boston. 
5  Oreenleaf,  286;  Reports  in  the 
of  Maine. 

3  Conn.  Reports,  9. 


(m)  But  in  a  previous  part  of  this  work, 
Mr.  Phillips  says,  "But  the  ripht  to  demand 
contribution  may  depend  upon  the  particu- 
lar situation  of  the  thing  sacrificed.  If 
goods  carried  on  deck  are  thrown  orer,  it  is 
held  in  general,  that  no  contribution  can 
be  claimed.  The  reason  given  by  Valin  is, 
that  goods  so  carried  embarrass  the  naviga- 
tion of  the  ship.  But  he  thinks  that  this 
doctrine  ought  to  be  controlled  by  the  usage 


V. 

Oliver. 
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Com,  Pkau    turned  upon  the  confitruction  of  the  policy  of  insurance,  and  not  upon  the  ge- 
^^^^        neral  law.     In  the  present  case,  the  plaintifs  may  have  an  action  on  Ae  case 
against  the  master  for  damages;  hut  the  question  now  is,  whether  he  is  enti- 
tled to  contrihution  against  the  owner  of  the  vessel. 

WUde,  Serjt.  in  reply. — ^The  Rhodian  law,  which  was  adopted  by  the 
Romans,  and  is  to  be  found  in  the  digest  of  their  laws,  is  the  foundation  of  the 
maritime  law  of  England,  By  ait.  9  of  those  laws,  '*  Of  lightening  ships  in  a 
tempest,"  it  is  said,  that  "a  just  computation  shall  be  made  of  the  ship  and 
every  thing  in  it  (»)."  And  arts.  32,  35,  38  and  43,  shew  that  this  rule  apphes 
to  all  cases,  except  where  the  master  is  guilty  of  some  misconduct.  The  laws 
of  Oberon,  which  were  instituted  by  Richard,  I.  adopt  the  same  general  rale, 
art.  8,  9,  32  (o) :  and  they  are  adopted  by  Valin  and  Emerigon,  It  appears, 
that  the  only  thing  which  was  required,  was  that  the  goods  should  be  properly 
laden.  If  they  were,  then  all  the  goods  were  liable  to  contribute  for  an  arer- 
age.  If  they  were  not,  then  a  remedy  was  given  against  the  captain.  Decked 
vessels  were  unknown  in  ancient  times,  and  certainly  not  till  many  centuries 
after  the  Rhodian  laws  were  framed.  There  is,  therefore,  no  reason,  why 
goods  on  the  deck,  should  not  be  entitled  to  contribution,  in  cases  where  the 
captain  has  not  been  guilty  of  misconduct  in  placing  them  there.  As  it  is 
the  usage  to  carry  timber  upon  the  deck,  the  captain  would  not  be  liable  toanj 
action  at  the  suit  of  the  plaintiffs.  The  owner  of  the  goods  would,  therefore, 
be  without  any  remedy,  except  by  contribution.  The  defendant  cannot  protect 
himself  by  saying,  that  his  servant  had  improperly  loaded  the  deck. 

In  Dodge  v.  Bttrtol(p),  it  appeared,  that  the  goods  which  were  on  the  deck, 
were  taken  at  half  freight;  and  the  facts  in  that  case,  and  Barber  v.  Brace, 
do  not  warrant  the  principle,  which  is  extracted  by  Mr.  Philip  the  Anurieai 
writer  on  the  law  of  insurance. 

Cur.  adv.  mdt, 

TiNDAL,  C.  J. — ^The  question  upon  this  record,  arises  upon  the  second  count 
of  the  declaration,  in  which  the  plaintiffs  declare  for  contribution  against  the 
defendant,  the  ship-owner,  in  respect  of  certain  timber  of  the  plaintiffs,  which 
was  laden  on  the  deck  of  the  defendants'  vessel,  to  be  carried  on  a  voyage 
from  Quebec  to  London  for  freight,  to  be  paid  to  the  defendant;  and  the  plain- 
tiffs state  in  this  count,  a  certain  ancient  and  laudable  custom,  touching  the 
loading  of  timber  on  board  ships,  engaged  in  the  said  voyage,  by  which  cns- 
tom,  the  ship-owners  have  the  liberty  and  privilege  of  loading  on  the  decks  of 
their  ships  or  vessels,  a  reasonable  part  of  the  timber  which  they  are  employed 
to  carry  on  such  voyage;  and  the  count  then  alleges,  that  the  timber  in  ques- 
tion was  a  reasonable  part  of  the  timber  which  the  defendant  ^as  employed  to 
carry  upon  that  voyage,  "  and  was  laden  on  the  deck  of  the  ship,  in  pursuance 

of  the  trade;  and  accordingly  that  contribu-  average,  the  loss  of  oil  thrown  overboard 

tioQ  may  be  claimed  for  goods  thrown  over-  from  the  deek,  where  it  is  carried  for  a 

board  from  the  deck  of  small  coasting  ves-  short  time  after  being  put  into  casks,  befoft 

sels,  or  river  craft  which  usually  carry  a  part  it  can  be  properly  and  safely  stowed  in  the 

of  their  cargoes  on  deck.     Upon  the  princi-  hold."     Vol.  1,  332. 

pie  of  this  exception,  if  it  is  the  usage  of  (n)  Laws  of  the  Sea,  ancient  and  modern, 

the  trade  to  carry  a  part  of  the  cargo  on  91. 

deck,  a  jettison  of  it  ought  to  be  a  subject  (o)  Laws  of  the  Sea,  ancient  and  modem, 

of  general  contribution.     It  is  accordingly  pages,  132,  135,  162. 

the  practice  in  respect  to  whaling  voyages  (//)  5  Greenleaf's  Reports,  286. 

to  adjust   upon  the  principles  of  general 
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of  and  according  to  such  custom."     The  defendant  pleads  to  this  coant,  that     Com.  Pleas. 
there  is  not  any  custom,  that  any  contribution  and  general  average,  should  be        gITuld 
paid*  on  the  loss  or  damage  of  timber  placed  on  deck,  and  cast  overboard,  to       ^   v. 
which'  plea  the  plaintiff  demurs. 

It  has  been  urged,  in  argument,  by  the  defendant,  that  tlie  custom  stated  in 
the  second  count  has  been  pleaded  without  sufficient  certidnty  or  formality ; 
but  as  this  objection  does  not  arise  upon  a  special  demurrer  to  the  declaration 
itself,  we  think  no  objection  in  point  of  form  can  now  be  taken,  and  that  the 
allegation,  in  substance  and  effect,  amounts  to  a  statement  of  an  usage  and 
practice  of  loading  ships  generally  observed  upon  the  voyage  in  which  the 
vessel  was  engaged,  and  consequently  that  it  must  have  been  knoym  to  both 
the  contracting  parties,  the  ship-owner,  and  the  owner  of  the  timber^  who  must 
be  taken  to  have  entered  into  this  contract  with  reference  to  it. 

The  question,  therefore,  before  us  is  not  whether,  generally,  the  owner  of 
goods  laden  on  deck,  which  are  thrown  overboard  for  the  preservation  of  the 
ship  and  the  rest  of  the  cargo,  is  entitled  to  contribution  against  the  owners  of 
the  ship  and  of  the  residue  of  the  cargo,  but  whether,  in  the  special  and  par- 
ticular case  where  the  ship-owner  has  laden  the  goods  on  deck,  under  a  privi- 
lege reserved  to  him  by  the  general  usage  and  practice  of  the  voyage,  the 
owner  of  the  goods  may  claim  contribution  from  such  ship-owner;  and  upon 
the  best  consideration  we  can  give  to  this  question,  referring,  at  the  same 
time,  to  the  foreign  authorities  and  to  the  few  decisions  which  have  taken 
place  in  our  own  courts,  we  think  the  pliuntiff  entitled  in  this  case  to  contribu- 
tion against  the  ship-owner. 

The  general  rule  laid  down  by  the  foreign  authorities,  and  adopted  by  our 
own  law,  is,  as  is  well  known,  that  all  goods  thrown  overboard  for  the  preser- 
vation of  the  ship  and  cargo,  shall  be  entitled  to  contribution.  Upon  this  ge- 
neral rule,  however,  there  is  engrafted  an  exception  by  the  foreign  writers, 
"  that  goods  laden  on  the  deck  and  cast  into  the  sea  shall  not  receive  contribu- 
tion, saving  to  the  owner  of  the  goods,  his  recourse  against  the  master  and 
ship-owner."  Consel  del  Mare,  c.  183;  Ordinance,  liv.  3,  tit.  8,  art.  13; 
Emeregon,  ch.  12,  s.  42;  Code  de  Commerce,  art.  421.  Now  where  the 
loading  on  the  deck  has  taken  place  with  the  consent  of  the  merchant,  it  is 
obvious  that  no  remedy  against  the  ship-owner  or  master  for  a  wrongful  load- 
ing of  the  goods  on  deck  can  exist.  The  foreign  authorities  are,  indeed,  ex- 
press on  that  point;  Valin,  tit.  Du  Capitaine,  art.  12;  Consel  del  Mare, 
c.  183.  And  tJie  general  rule  of  the  English  law,  that  no  one  can  maintain  an 
action  for  a  wrong  where  he  has  consented  or  contributed  to  the  act  which 
has  occasioned  his  loss,  leads  to  the  same  conclusion. 

Unless,  therefore,  the  owner  of  the  timber  in  this  case  has  a  claim  for  con- 
tribution against  the  owner  of  the  ship,  he  is  without  any  remedy  whatever 
against  any  one,  but  must  himself  bear  the  whole  of  the  loss,  in  consequence 
of  his  timber  having  been  thrown  overboard  for  the  benefit  of  all — an  inference 
directly  at  variance  with  the  general  rule  above  laid  down,  and  indeed  contrary 
to  the  authority  of  the  foreign  writers ;  for  Valin  lays  it  down,  that  the  rule  of 
article  13  does  not  apply  in  respect  of  boats  and  other  small  vessels  going  from 
port  to  port,  "  where  the  usage  is  to  load  merchandize  on  the  deck ; "  the 
latter  words  of  which  text- writer  give  the  reason  for  throwing  such  a  case  out 
of  the  exception,  into  the  general  rule  for  contribution,  at  least  so  far  as  the 
ship  is  concerned.  As  to  the  authorities  in  the  English  courts,  there  is  no  one 
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Com.  Pleat,  which  states  directly  that  goods  laden  on  deck  shall  in  no  case,  he  entitled  to 
contribution.  The  question,  whenever  it  has  arisen  in  our  courts,  has  been 
between  the  owner  of  the  goods  thrown  overboard  and  the  underwriter ;  and 
Oliver.  the  rule  generally  established  seems  to  have  been,  that,  for  goods  so  laden,  tlie 
underwriters  are  not  responsible.  Ross  v.  Thwaites,  Park  Ins.  26 ;  Backhouse 
V.  Ripley,  ib.  But  in  the  case  of  Da  Costa  v.  Edmunds^  4  Camp.  142,  it  vrea 
left  to  the  jury  to  say  whether  there  was  a  usage  to  carry  on  deck  goods  of 
the  description  of  those  thrown  overboard,  and  the  jury  having  found  such 
usage,  the  underwriters  were  held  liable.  The  case  now  under  consideration 
does  not,  indeed,  arise  between  the  same  parties,  but  it  appears  to  M  within 
the  same  principle  of  decision. 

We  think,  therefore,  the  judgment  on  the  second  count  must  be  for  the 
plaintiffs. 

Judgment  for  the  plaintiffs. 


Nov.  25.  This  being  the  last  day  of  the  term,  Addison,  from  one  of  the  back  benches, 

reminded  the  Lord  Chief  Justice  that,  in  the  Court  of  Queen's  Bench,  on  the 
last  day  of  the  term,  the  motions  in  the  back  benches  had  precedence,  and  now 
that  this  was  an  open  court,  he  claimed  the  same  privilege  on  behalf  of  hime^ 
and  those  who  sat  near  him. 

TiNDAL,  C.  J. — In  the  Court  of  Queen's  Bench  that  practice  depends  upon 
a  very  ancient  custom,  but  this  court  has  been  so  recently  opened  that  no  such 
usage  can  exist. 


END  OF  MICHAELMAS  TERM. 


DIGEST 


OFTHB 

CASES   REPORTED    IN    THIS    VOLUME, 
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THE  DECISIONS  OF  THE  COURT  OF  COMMON  PLEAS. 

FUOM 

Hilary  Tbrm,  7  W.  IV.  1836,  to  Michablmas  Tbrm,  1  Vict.  1837,  inclusive. 


ACCORD  AND  SATISFACTION.— See 
Pleading,  18. 


ACKNOWLEDGMENT. 

See  AttoRmbt,  4. 

An  acknowledgment  by  a  married  woman  was 
duly  taken,  but  throuffb  inadvertence  the  parties 
did  not  send  the  certificate  and  affidavit  to  be 
filed,  until  two  years  afterwards,  when  the  Court 
allowed  them  to  be  filed.     Ex  parte  Steventf  1 3. 

ACTION. 

1.  A  witness  living  at  Camberwell  was  sub- 
poenaed by  tiie  plaintifi*  to  attend  a  trial  at 
GuildhaU,  and  the  witness  stated  that  he  had 
been  previously  subpoenaed  by  the  defendant, 
who  had  paid  him  a  guinea  as  conduct-money, 
and  the  plaintifi  then  paid  him  but  one  shUling 
with  his  subpoena.  An  action  was  afterwards 
brought  against  the  witness  to  recover  costs  in- 
curred  in  consequence  of  his  neglect  to  attend 
the  trial ;  and  the  plaintiff  alleged  in  the  declara- 
tion that  he  had  paid  a  reasonable  sum  with  the 
subpoena.  Held,  that  this  averment  was  sufii- 
ciently  proved,  by  shewing  the  payment  of  the 
one  shilling.    Betterby  v.  M^LeodL,  44. 

2.  Iff  when  a  cause  is  called  on,  a  material 
witneas  is  absent,  the  attorney  iis  justified  in 
withdrawing  the  record,  and  he  is  not  bound  to 
allow  the  tnal  to  proceed,  to  take  the  chance  of 
the  arrival  of  the  witness.    Id, 

3.  An  action  on  the  case  was  brought  aeainst 
the  defendant  for  negligently  and  carelessly  al- 
lowing a  new  rick  of  nay  to  ignite,  whereby  cer- 
tain cottages  belonging  to  the  plaintiff  were 
burnt.  At  the  trial,  the  judge,  in  summing  up, 
told  the  jury,  that  it  was  not  sufficient  for  the  de- 


fendant to  shew  that  he  bad  acted  bona  fide,  and 
had  done  every  thing  he  had  thought  best  to 
prevent  an  accident,  but  that  he  must  prove  that 
ne  acted  as  a  prudent,  not  as  a  rash  man  would 
have  done  unaer  similar  circumstances,  and  that 
if  they  were  satisfied  the  defendant  had  been 

guilty  of  gross  negligence,  the  phiintiff  was  enti- 
ed  to  a  verdict.  Held,  that  this  direction  was 
correct,  and  a  verdict  which  had  been  found  for 
the  plaintiff,  was  ordered  to  stand.  Vayghan  v. 
Afca/ove,  51. 


ADMINISTRATION  BOND.— See  Prac- 
tice, 12. 

ADMINISTRATOR.— See  Executors. 


AFFIDAVIT. 

See  Ejectment,  4,  5.     Practice,  19. 

1 .  An  affidarit  of  debt  stated  that  the  defen- 
dant was  indebted  to  plaintiff,  for  materials 
found  and  provided,  gooas  sold  and  delivered, 
and  work  and  labour  done  and  performed  bv  the 
plaintiff,  to  and  for  the  use  or  the  defendant. 
Held,  that  the  latter  allegation  had  reference  to 
the  whole  of  the  items,  and  that  the  affidavit 
was  not  defective.     Liteiu  v.  Goodwin,  32. 

2.  An  affidavit  to  hold  to  bail  for  money  due 
from  the  defendant  on  the  balance  of  an  account 
stated,  is  sufficient,  without  stating  that  the  ac- 
count was  stated  and  fettled.  I^fler  v.  Campbell, 
79. 

AGREEMENT. 

See  Attorket,  3.  Contract.  Covenant, 
2,  3.  Vendor  and  Vendee,  1. 

An  agreement  for  the  lease  of  a  house 
contained    the   following   clauses :    **  and  the 
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said  T.  D.,  [the  lessee,]  doth  hereby  agree 
to  spend,  within  one  year  from  the  date  thereof, 
200/.,  at  the  least,  in  erecting  a  kitchen  to  the 
said  messuage,  and  also  in  altering  tlie  large 
room  into  two  or  more  rooms,  or  in  such  other 
repairs  as  may  be  necessar}'  to  inukc  the  same 
fit  for  habitation,  such  erection  and  alterations 
or  repairs,  to  be  inspected  and  approved  of  by 
the  said  W.  K.,  [the  lessor,]  and  to  be  done  in  a 
substantial  manner;  and  it  is  agreed  that  the 
■aid  T.  D.  shall  be  allowed  200/.  towards  such 
erection  and  alterations  or  repairs,  and  shall  be 
at  liberty  to  retain  the  same  out  of  the  first 
year's  rent  of  the  said  premises."  The  lessee 
laid  out  more  than  200/ ,  but  the  lessor  did  not 
approve  of  all  the  work,  and  distrained  for  the 
balance  of  the  first  year's  rent  Heid,  in  an  ac- 
tion brought  by  the  lessee  for  an  excetnve  dis- 
tress, that  the  approval  of  the  lessor  was  not  a 
condition  precedent,  and  that  after  the  jury  liad 
found  -that  200/.  was  expended  by  the  plaintiff 
in  substantial  repairs,  he  was  entitled  to  recover 
in  the  action.     DuLlman  v.  King,  283. 


ARBITRATION. 
See  Costs,  2.   Inclosure  Act.    Pleading.  25. 

1.  An  action  of  covenant,  in  which  the  pleas 
had  raised  several  issues  upon  one  breach  of 
covenant,  was  referred  to  arbitration,  and  the 
arbitrator,  instead  of  stating  the  sum  for  which 
the  verdict  should  be  entered,  awarded  separate 
damages  on  each  issue.  Heidy  that  the  award 
was  good.  Smith  v.  Fetteniog  Railway  Com- 
pany, 305. 

2.  Where  an  arbitrator  was  empowered  to 
state  facts,  on  his  award,  for  the  opinion  of  the 
Court  as  upon  a  special  verdict,  the  Court  sent  the 
award  back  to  be  amended,  on  the  ground  that 
the  arbitrator  had  not  found  an  important  fact 
with  sufficient  precision.  Ferguson  v.  Norman, 
241. 

3  Four  actions  between  distinct  parties,  and  all 
differences,  were  referred  to  arbitration;  but 
the  arbitrator  did  not  notice  or  dispose  of  a  fifth 
action  which  was  pending;  and,  although  it 
was  a  matter  in  difference  and  was  brought  be- 
fore the  arbitrator.  Held,  that  the  award  was 
altogether  bad,  although  the  arbitrator  had  di- 
rected that  mutual  releases  should  be  given  by 
the  parties.     Stone  v.  Phillips,  302. 

4.  A  judge  has  power,  under  the  Rule  of 
Hilary  vacation,  1834,  to  certify  that  a  cause 
was  proper  to  be  tried  before  him,  and  not  before 
the  judge  of  an  inferior  court,  where  the  action 
is  referred  at  nisi  prius  to  arbitration.  Brngreffe 
v    Huwke,  223. 

5.  A  bond  of  submission  recited  that  certain 
disputes,  relating  to  building  a  house,  had  been 
agreed  to  be  referred  to  arbitration,  and  that  the 
arbitrators  should  determine  all  claims  relating 


to  alleged  defects  and  imperfections  in  the  ma- 
terials and  workmanship,  and  likewise  relating 
to  the  accuracy  of  the  claims  for  extra  work  and 
deductions  for  omissions ;  and  to  ascertain  what 
balance,  if  any,  was  due  to  the  builder,  in  re- 
spect of  such  extras  and  omissions :  the  costs  to 
abide  the  event  of  the  award.  The  arbitrator 
awarded  that  296/.  should  be  paid  to  the  builder 
in  full  compensation  and  satisfaction  for  all  the 
matters  in  difference.  Held,  that  the  award  was 
bad,  as  the  first  two  subjects  of  dispute  were  not 
determined,  in  the  matter  of  Rider  and  ano- 
ther, 222. 

ARREST. 
See  AFViDAYiTy  1,2.  Imsolvevt.  Practicf,2. 

1.  Where  no  application  was  made  to  dis- 
charge a  defendant  out  of  the  custody  of  the 
sheriff*  on  the  ground  of  a  defect  in  the  affidarit 
to  hold  to  bail,  until  twenty-one  days  after  the 
arrest,  held,  to  be  too  late,  and  that  the  extreme 
age  and  infirmity  of  the  defendant  was  no  suffi- 
cient excuse  for  the  delay.    Daly  v.  Mahon^  261. 

2.  The  defendant  waa  arrested  on  the  12tk 
of  October,  and  the  application  for  his  discharge 
was  made  on  the  2na  of  November.  Held,  too 
late,  and  that  the  application  ought  to  have  been 
made  within  eight  days.    Id. 


ATTORNEY. 
See  Action,  2.     Costs,  7.     Slanoeb. 

1.  In  an  action  on  an  attorney's  bill  which  was 
not  taxable,  a  verdict  was  taken  for  the  plaiDtiffb} 
consent,  subject  to  a  taxation  of  the  bill  before 
the  fifth  day  of  the  next  term.  The  defendant, 
instead  of  taxing  the  bill,  applied  for  a  new 
trial,  and  caused  the  taxation  to  stand  over  un- 
til afler  the  fifth  day  of  the  term.  Held,  that 
the  plaintiff  was  not  bound  afterwards,  to  sufaaut 
his  bill  to  taxation.     Tucker  ▼.  iVec^,  242. 

2.  In  applying  for  an  attachment  against  an 
attorney,  it  is  sufficient,  since  7  W.  4,  and  1  Vict. 
4,  c.  56,  8.  4,  to  describe  him  as  attorney  at  law, 
without  shewing  him  to  be  on  the  rolls  of  the 
court  in  which  the  application  is  made.  Daum- 
ton  V.  Style$,  306. 

3.  A  tenant  for  life,  entered  into  an  agree- 
ment to  let  an  estate  to  the  defendant;  and  the 
agreement,  which  was  executed  by  the  parties, 
at  the  office  of  the  plaintiff,  who  was  the  intended 
lessor's  attorney,  stipulated  that  a  lease  and 
counterpart  should  be  prepared  by  the  attorney, 
at  the  expense  of  the  defendant.  The  tenant  for 
life  died,  after  the  lease  was  prepared,  but  be- 
fore it  waa  executed.  Held,  that  the  defendant 
was  liable  to  pay  the  attorney  half  the  costs  oi 
drawing  the  agreement,  and  the  costs  of  an  ab- 
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stract  of  title,  lease,  and  counterpart.     Webb  v. 
Rhodet,  138. 

4.  Charges  in  an  attomey*s  bill  for  drawing 
and  enrolling  the  certilicate  of  an  acknowledg- 
ment, made  by  a  married  woman,  and  for  fees 
paid  on  enrolment,  under  the  Fines  and  Reco- 
veries*  Act,  (3  &  4  W.  4,  c.  74,)  do  not  render 
the  bill  taxable  within  2  Geo.  2,  c.  23.  £r 
parte  Bransom,  132. 

5.  A  charge  by  an  attorney  for  searching  for 
an  old  judgment,  and  advising  his  client  as  to 
the  propriety  of  reviving  it,  is  not  a  taxable  item 
under  2  Geo.  2,  c.  23.     Dr  parU  Rice,  130. 

6.  Where  an  attorney  who  had  money  be- 
longing to  his  client,  to  invest  on  mortgage,  ex- 
amined the  title  of  one  who  desired  to  borrow 
money  on  mortgage ;  it  was  held,  that  the  rela- 
tion of  attorney  and  client  existed,  and  that  the 
communication  was  privileged,  altliough  no 
money  was  lent,  and  the  attorney  made  no 
charge  for  examining  the  title.  Doe  d.  Thomas 
V.  Waikins,  25. 

AVERAGE.— See  Imsurahce. 


AWARD. — See  Arbitratioh. 


BAIL. 
See  Affidavit,  1,  2. 

1.  The  Rule  Trin.  1  Will.  4,  s.  5,  which  re- 
quires that  bail  shall  not  be  changed  without  the 
leave  of  a  judge,  applies  to  cases  where  the 
other  bail  justify,  in  consequence  of  the  rejection 
of  the  first  bail.     Vettrut  bail,  129. 

2.  Where  a  defendant  pleaded  an  issuable 
plea,  after  the  plaintiff  had  taken  an  assignment 
of  the  bail-bond,  and  the  bail  gave  notice  that 
the  plaintiff  was  at  liberty  to  proceed  with  the 
trial  of  the  cause;  and  the  bail  was  afterwards 
perfected  in  time  to  try  at  the  second  sittings  in 
the  term,  provided  the  defendant  accepted  short 
notice  of  trial ;  held,  that  the  bail-bond  ought 
not  to  stand  as  a  security,  under  R.  H.  T.  2 
Will.  4,  V.     Clark  v.  Vestrii,  133. 

3.  In  an  action  against  the  acceptor  of  a  bill 
of  exchange,  it  is  no  objection  to  bail  that  he  is 
the  drawer  of  the  bill.     Butley't  bail,  15. 

BANKRUPT. 

See  Costs,  1. 

1.  A.  and  B.,  who  were  traders  in  embarrassed 
circumstances,  directed  one  of  their  shopmen  to 
remove  laree  quantities  of  goods  to  his  lodgings, 
and  to  sell  ttiem  at  25  per  cent,  under  prime  cost. 
The  shopman  called  on  the  defendants  and 
offered  the  goods  for  sale,  without  disclosing  the 
names  of  his  employers,  but  stating  that  the 


owners  were  in  want  of  money.  The  defendant 
called  at  the  lodgings  and  made  several  large 
purchases,  paying  the  shopman  for  each  parcel 
in  cash,  and  deducting  the  discount.  A  fiat  in 
bankruptcy  issued,  and  the  assignees  brought 
trover  to  recover  these  goods.  Tlie  jury  found 
that  the  bankrupts  intended  to  defraud  their 
creditors,  and  that  the  defendants  had  not  made 
such  inquiries  as  honest  and  prudent  men  would 
have  done.  Held,  that  the  assignees  of  the 
bankrupts  were  entitled  to  recover  back  the 
goods  sold  both  before  and  after  the  commission 
of  the  act  of  bankruptcy,  and  that  the  case  was 
within  the  82nd  secL  6  Geo.  4,  c.  16.  Dewu  v. 
Venables,  9. 

2.  A.,  as  principal,  and  B.,  as  surety,  became 
jointly  and  severally  bound  to  the  plaintiffs ;  and 
the  condition  of  the  bond  was,  that  A.  should  pay 
the  first  year's  interest  of  the  money  lent,  on  the 
1st  March,  1833;  and  the  third  year's  interest, 
with  the  principal  sum,  on  the  1st  March, 
1835.  A.  did  not  pay  the  first  year's  inter- 
est until  the  30th  of  March,  1833.  B.,  the 
surety,  became  bankrupt  in  June,  1833,  and 
obtained  his  certificate  in  August,  1833.  A. 
not  having  paid  the  principal  sum  in  March, 
1 835,  B.  was  sued  on  the  bond,  and  he  pleaded 
his  certificate  in  bar : — Held,  that  the  bond  was 
forfeited  before  the  bankruptcy,  and  that  the 
subsequent  payment  of  the  interest  did  not  waive 
the  default :  that  the  debt  was  therefore  prov- 
able against  the  estate  of  B.,  and  that  his  certi- 
ficate was  a  bar  to  the  action.  The  Skinner's 
Company  v.  Jornes,  1 8. 


BILL  OF  EXCEPTIONS. 

1 .  A  bill  of  exceptions  will  lie  from  a  judg- 
ment in  the  county  court  Strother  v.  Hutchin- 
son, 294. 

2.  And  it  will  lie  where  the  plaintiff  was 
nonsuited,  after  he  had  appeared  and  refused  to 
submit  to  a  nonsuit.     Id, 

3.  A  venire  de^  novo  cannot  be  awarded  to  a 
county  court.     Id, 


BILL  OF  EXCHANGE. 

See  Bail,  3.     Pleading,  8,  9,  10,  11,  12,  13. 
Practice,  4.    Public  Compamt. 

1 .  In  an  action  on  a  bill  of  exchange  by  the 
indorsee  against  the  acceptor,  with  a  count  for 
interest  and  on  an  account  stated,  the  defendant 
pleaded  that  a  second  bill  was  drawn  and  ac- 
cepted in  full  satisfaction  and  discharge  of  the 
first  bill,  and  that  the  second  bill  was  duly  paid. 
It  was  in  evidence  that  the  first  bill  remained 
in  the  hands  of  the  indorsee,  and  that  the  ac- 
ceptor had  acknowledged  that  interest  was  due 
in  respect  of  it,  whereupon  the  jury  returned  a 
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verdict  for  the  amount  of  the  interest,  notwith- 
standing the  defendant  proved  that  the  second 
bill  liad  been  paid.  l/r/</,  that  the  verdict 
ought  to  stand.     Lumley  v.  Miixgrave,  247. 

2.  Where  the  witness  met  the  drawer  of  a  bill 
at  the  theatre,  the  evening  that  it  becnuie  due, 
and  asked  him  whether  he  tiad  heard  of  the  dis- 
honour of  the  bill,  and  he  replied  that  he  had, 
and  intended  to  call  and  pay  it,  it  was  held  that 
the  defendant  could  not  object  that  he  had  no 
notice  of  the  dishonour  of  the  bill.  Narris  v. 
Salomoruun,  14. 

3.  In  an  action  on  a  bill  of  exchange  by  in- 
dorsee against  indorser,  the  defendant  pleaded 
that  he  did  not  have  notice  of  the  prcKentment 
of  the  bill  to  the  acceptor,  and  of  the  non-pay- 
ment thereof;  and  issue  thereon.  Held,  that 
proof  of  the  delivery  of  the  following  letter  from 
the  plaintiff  to  the  defendant,  was  insufficient 
to  sustain  this  issue.  '*  The  promissory  note  for 
200/.  drawn  bv  H.  S.,  dated  the  18th  of  July 
last,  pavable  three  months  after  date,  and  in- 
dorsed by  you,  became  due  yesterday,  and  is 
returned  to  me  unpaid.  I  therefore  give  you 
notice  thereof,  and  request  you  will  let  me  have 
the  amount  forthwith."     BouUon  v.  Welch,  77. 


BOND.^See  Bikkrupt,  2.     PaAcricE,  12. 


CHARTER  PARTY. 

See  Pleadikg,  5. 

A  ship  was  chartered  to  proceed  to  Rio  Nu- 
nez, ana  take  on  board  a  full  and  complete  cargo 
of  lawful  merchandize,  freight  to  be  paid  upon 
certain  enumerated  articles,  according  to  the 
terms  mentioned  in  the  charter-party,  "all  or 
either  at  the  option  of  the  charterer,"  the  char- 
terer to  have  the  liberty  of  filling  up  the  vessel 
at  St.  Mary's.  The  charterer  put  on  board 
about  one-seventh  of  a  cargo  of  the  goods  enu- 
merated at  Rio  Nunez,  and  about  the  same 
Quantity  at  St  Mary's,  and  at  the  latter  place 
the  cargo  was  completed  with  eighty-four  loads 
of  teak  wood,  which  was  not  an  enumerated  ar- 
ticle, at  4/.  per  ton.  It  appeared  that  the  char- 
terer paid  for  the  whole  freight  593/.,  but  that  a 
cargo  consisting  of  average  quantities  of  all  the 
enumerated  articles,  would  have  produced  668/., 
whilst  a  cargo  of  palm  oil,  one  of  the  enumerated 
articles,  would  only  have  produced  452/.  Held, 
that  the  plaintiffs  were  entitled  to  recover  freight 
to  the  amount  of  668/. ;  and  that  the  charterer 
did  not  fill  up  a  full  and  complete  cargo  of  law- 
ful merchanoize.  dipper  arid  oihtr$  v.  Fortter, 
177. 


CONDITION  PRECEDENT.— See  AcREE- 

UEKT. 


CONSIDERATION.— SeeCouTRACT.  Plead- 
ing, 6, 13,  18. 


CONTRACT. 

See  Agreement,  1.  Executors,  4  Baii- 
RUPT,  1.  Charter  Party.  Coven aist, 
2,3.  Pleading,  6,7.  18.  Principal  a>d 
Agent,  1,  2.  Tender,!.  Vehdoe  ahd 
Vendee,  1,  2.     Wagers,  1,  2. 

Where  B.  had  issued  execution  against  the 
goods  of  A.,  his  debtor,  C.  came  forward,  asd 
agreed  to  pay  B.  and  all  the  other  crediton  of 
A.,  upon  having  an  assignment  of  his  effects; 
and,  in  pursuance  of  this  agreement,  A.  gave  s 
bill  of  sale  of  his  effects  to  C,  and  B.  withdrew 
his  execution.  Held,  that  this  raised  a  new  con- 
tract between  B.  and  C.,  and  that  the  former  might 
sue  the  latter  for  the  amount  of  the  debt  origi- 
nally due  from  A.     Bird  v.  Gammon,  224. 


COPYHOLD.— See  Heriot.      Mortcaoi,  I, 
2,3. 


COSTS. 

See  Attorney,  1.  4,  5.      Odtlawet. 
Practice,  20. 

1.  Afler  joinder  in  demurrer  the  plainttf 
became  bankrupt,  and  afterwards  obtained  his 
certificate.  The  defendants  applied  for  seco- 
rity  for  costs,  but  it  being  shewn  that  the  as- 
signees did  not  intend  to  interfere  with  the  ac- 
tion, and  that  it  was  continued  for  the  benefit 
of  the  bankrupt,  the  Court  refused  the  applica- 
tion.    Beckham  v.  Knight,  301. 

2.  The  defendant  put  a  construction  on  an 
award,  which  induced  the  plaintiff  to  move  to 
set  it  aside.  The  Court  decided  that  the  defen- 
dant's construction  n^as  not  correct,  and  the  rule 
was  therefore  discharged,  as  the  objection  did  not 
then  arise.  Held,  Uiat  the  prothonotary  was 
con'ect  in  taxing  the  costs  of  the  ride  for 
the  defendant,  according  to  the  usual  practice. 
HiKken  v.  CrtnJeU,  251. 

3.  The  rule  of  Hilary  Vacation,  1834,  as  to 
the  taxation  of  costs  on  the  reduced  scale,  does 
not  apply  to  actions  brought  for  unliouidated 
damages,  where  less  than  20/.  is  awarded  on  a 
writ  of  inquiry.     Croft  v.  Miller,  230. 

4.  In  trespass  for  breaking  a  close,  the  defen- 
dant pleaded,  1st,  not  guilty ;  2nd,  that  all  the 
king*B  subjects  had  a  right  of  way  over  the  loan 
in  quo,  to  carry  goods  and  water;  and  3rdlr,  a 
similar  right  limited  to  the  inhabitants  4>f  M— • 
The  jury  found  for  the  plaintiff  on  the  first  and 
second  issues,  and  for  the  defendant  on  the  third 
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issne,  so  fiur  asit  related  to  the  canTuig  of  water 
only.  HeU,  that  this  verdict  was  suMtantially 
in  favour  of  the  defendant,  and  that  he  was  en- 
titled to  the  general  costs  of  the  cause,  including 
the  costs  of  those  witnesses  who  proved  the  de« 
fendant's  claim  as  to  the  carriage  of  water,  but 
disproved  it  as  to  the  carriage  of  goods.  Xjiigki 
V.  Woore,  1. 

5.  The  costs  given  to  a  plaintiff  in  ejectment 
against  a  mortgt^r,  after  payment  of  the  mort- 
gage money,  under  7  Geo.  2,  c.  20,  are  taxed 
costs  as  between  party  and  party.  Doe  d.  Cappt 
▼.  Crrppt,  136. 

6.  A  defendant  in  custody  for  twelve  months 
for  the  nominal  damages  in  ejectment,  and  for 
costs  beyond  twenty  pounds,  is  entided  to  his 
discharge  under  48  Geo.  3,  c.  123.  Doe  d. 
Daffey  v.  Sindair,  US. 

7.  Interlocutory  costs  payable  to  a  plaintiff 
may  be  set  off,  under  H.  T.  2  Will.  4,  c.  93, 
against  the  costs  of  a  judgment  of  non-pros  in 
fendant's  attorney's  lien.  BoUiday  v.  Imoet, 
130. 

8.  After  a  writ  of  summons  was  issued,  but 
before  it  was  served,  the  defendant  paid  the 
plaintiff  the  debt,  but  afterwards  reftisea  to  pav 
the  costs  of  the  writ;  whereupon  the  plaintiffs 
attorney  delivered  a  declaration,  and  proceeded 
with  Uie  action.  The  Court  ordered  the  proceed- 
ings to  be  stayed  on  payment  of  the  costs  of  the 
writ,  but  refused  to  make  the  defendant  pay  the 
costs  of  the  declaration.     W'dUe  v.  Philip  8^. 

9  The  plaintiff  declared  in  covenant  for  two 
quarters'  rent  in  arrear,  and  the  defendant 
pleaded  rims  en  arriere.  Upon  demurrer  the  plea 
was  held  bad,  and  after  judgment  for  the  plain- 
tiff, he  obtained  a  judge's  order  for  leave  to 
amend  the  declaration  on  payment  of  costs,  by 
withdrawing  the  claim  of  one  Quarter's  rent 
The  defendant  afterwards  applied  to  set  aside 
the  order,  upon  the  ground  that  he  ought  to  be 
allowed  the  costs  of  the  demurrer ;  heldf  that 
he  was  not  entitled  to  those  costs.  Baden  v. 
Flight^  240. 


COUNTY  COURT.— See  Bill  op  Excep- 
Tioiis,  1, 2,  3.    False  Juoomemt. 

COVENANT. 

See  Pleading,  18,  19. 

1.  Where  a  canal  company,  empowered  by  act 
of  parliament  to  raise  money  at  interest,  upon 
the  credit  of  the  undertaking  and  the  rates  or 
duties  thereof,  and  the  company,  by  a  deed-poll 
under  their  common  seal,  assigned  their  property 
in  the  undertaking,  and  the  rates  and  duties 
thereof,  until  a  sum  of  money  should  be  paid  with 
interest,  to  be  paid  half-yearly,  on  certain  days 
which  were  specified;   ^Id,  that  an  action  of 

vol.   III. 


covenant  could,  ncft  be  maintained  against  ths 
company  to  recover  an  arrear  of  interest  due 
under  a  deed-poll.  •  PotUei  v.  Batingitoke  Canal 
ComptBlhf,  46.  >     . 

2.  Demise  of  a  fnill,  together  with  the  use  of 
the  stream  of.  water  runmng  or  flowing  in  the 
stream,  excepting  such  part  of  the  said  stream 
as  should  be  sufficient  for  the  supply  of  such 
persons  as  the  lessors  had  then  already  con- 
tracted, or  should  at  any  time  thereafter  con- 
tract, to  supply  with  water.  "  Provided  never- 
theless, that  such  a  quantity  of  water  should  be 
alwa3rs  left  to  flow  to  the  said  mill  as  should  be 
sufficient  for  the  due  working  thereof,  twelve 
hours  at  least  in  each  and  every  day  of  the  said 
term."  Hetd^  that  this  did  not  amount  to  an  ab- 
solute undertaking  to  supply  water  to  work  the 
mill  twelve  hours  a  day,  but  that  it  was  a  demise 
of  the  mill,  as  the  water  was  flowing  at  the  time 
of  the  demise.  ElaUhford  v.  The  Mayor,  ifCf 
of  Plymouth,  86. 

3.  The  lessors  covenanted  that  the  lessee 
should  enjoy  the  mill  and  stream  without  inters 
ruption  by  them,  or  by  persons  claiming  under 
them,  or  by  their  acts  or  procurement ;  tlie  lessee 
alleged  as  a  breach,  that  the  defendants  drew 
and  took,  and  caused  and  procured  to  be  drawn 
and  taken,  from  the  stream,  divers  quantities  of 
water,  and  interrupted  the  lessee  in  the  use  of 
the  mill ;  the  evidence  was,  that  the  water  was 
taken  away  by  persons  who  claimed  a  right 
under  contracts  made  by  the  lessors  before  they 
gTjinted  the  lease  of  the  mill  and  stream,  livid, 
that  the  breach  was  improperly  assigned.     Id, 


CUSTOM.— See  Insurance.    Hcriot. 

DEVISE.— See  Will. 

DISTRINGAS.— See  Pbactice,  1. 

DOCK  DUES.— See  Cast  India  Company. 

DRAMATIC  PERFORMANCES. 

The  plaintiff  wrote  the  English  words  for  the 
representation  of  Weber's  opera  of  Oberon; 
and  the  defendant  afterwards  caused  other 
words  to  be  adapted  to  the  same  music,  and 
produced  the  opera  at  his  theatre;  but,  in  the 
course  of  representation,  the  performers  intro- 
duced several  of  the  plaintiff's  songs  instead  of 
the  new  version.,  In  an  action  brought  hy  the 
plaintiff  against  the  defendant  to  recover  the 
penalty  given  by  the  3  &  4  W.  4,  c.  15,  s.  2, 
the  jury  found  a  verdict  for  the  plaintiflf;  and, 
upon  a  motion  for  a  new  trial,  held,  first,  that 
the    question    as  to    what  was  a  representa- 
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tion  of  a  dramatio  productioii  in  contravention 
of  the-  statute,  is  a  question  for  the  juiy ;  and,  se- 
condly, that  the  facts  which  were  proved  at  the 
trial  warranted  the  verdict.  PUmchi  v.  Brahamf 
288. 

EAST  INDIA  COMPANY. 

The  East  India  Dock  Act  provides  for  a  re- 
turn of  dock  duties  to  such  of  the  East  India 
G>mpany's  ships  as  have  completed  "  their  re- 
gular number  of  voyages."  Held,  that  this  re- 
fers to  the  last  voyage,  being  more  than  six, 
which  is  made  by  any  slup.  ^Eatt  India  Compamf 
Y.Baker,  171, 

EJECTMENT. 
See  Costs,  5,6.  Evid£NCE,2.  Mortgage,!,  2. 

1 .  Where  there  were  four  tenants  in  posses- 
sion, and  personal  service  of  the  declaration  in 
ejectment  had  been  effected  on  three  of  them, 
but  an  irregular  service  on  the  fourth;  judg^ 
ment  against  the  casual  ejector  was  granted 
against  the  three  who  had  been  duly  served. 
Doe  d.  Mingay  v.  Roc,  239. 

2.  Where  a  declaration  in  ejectment  directed 
the  tenant  to  appear  in  Michaelmas  Term,  but 
judgment  against  the  casual  ejector  was  not 
moved  until  Hilary  Term,  the  rule  for  such 
judgment  is  nisi  only.  Doe  d.  Thring  v.  Eoe, 
13. 

3.  Where  the  date  of  a  declaration  in  eject- 
ment was  wrongly  stated,  but  the  notice  at  the 
foot  was  correct,  the  Court  granted  a  rule  for 
judgment  against  the  casual  ejector.  Doe  d. 
Phippi  V.  Roe,  33. 

4.  In  moving  for  judgment  against  the  casual 
ejector,  it  appeared  that  the  tenants  in  posses- 
sion of  the  premises  expressed  their  knowledee 
of  the  intent  and  meaning  of  the  declaration  m 
ejectment  which  was  served  upon  them.  Held, 
uiat  it  was  unnecessary  to  shew  that  the  declara- 
tion and  notice  were  read  over  and  explained. 
Doe  d.  Stone  v.  Roe,  14. 

5.  On  a  motion  for  judgment  against  the 
casual  ejector,  the  affidavit  of  the  service  of  the 
declaration  and  notice  ought  to  state  that  it  was 
explained  to  the  tenant;  it  was  not  sufficient  to 
say  it  was  read  over.  Doe  d.  Wade  v.  Roe, 
210. 

ESTOPPEL.— See  Mortgage,  3. 


EVIDENCE. 

See  Action,  1,  2.  Attorney,  6.  Limi- 
tation, Statutes  of,  2.  Pleading,  3.  8. 
21. 

1.  In  an  action  for  money  had  and  received, 


brooght  by  a  ship-owner  aniiist  hit  captain,  the 
plaintiff  offered  evidence  of  the  payment  of  a  bill 
of  exchange  drawn  by  the  defendant  in  a  foreign 
port,  in  favour  of  a  broker,  on  account  "  of  &- 
bursements  for  the  ship.''  There  was  evidence 
that  the  ship  had  undeigone  some  repairs  in  the 
port;  Held,  that  proof  of  the  payment  of  the 
oill  was  inadmissible  in  this  form  of  action,  in 
the  absence  of  evidence  that  the  money  had  ever 
come  to  the  defendant's  hands.  Scott  v.  Mil- 
ler, 169. 

2.  In  ejectment,  the  lessor  of  the  plaintiff 
claimed  as  heir-at*law  of  one  Bath,  thouefa  a 
vounger  son.  The  defendant,  who  daimed  an 
mterest  in  the  premises,  set  up  as  a  defence,  that 
the  true  heir  of  Bath  was  the  grandson  of  his 
eldest  son,  and  that  he  was  then  living ;  and  to 
prove  this,  the  grandson  was  called  by  the  de- 
fendant as  a  witness.  Held,  that  he  was  a  com- 
petent  witness.     Doe  d.  Bath  v.  Clarke,  48. 

3.  On  an  action  by  a  horse-dealer  for  the  re- 
covery of  the  price  of  a  horse,  which  had  been 
bequeathed  to  the  defendant,  and  which  he  had 
sold  after  the  death  of  the  testator,  held,  that 
under  3  &  4  W.  4,  c.  42,  s.  26,  the  executor 
and  residuary  legatee  was  a  competent  witness 
to  prove  that  the  horse  had  never  been  sold  by 
the  plaintiff^  but  was  merely  sent  upon  trial  to 
the  testator.     Bowman  v.  WUiit,  137. 

4.  Where  the  defendant  was  charged  with  a 
fraudulent  design  to  induce  the  plaintiff  to  build 
some  houses  upon  the  credit  of  his  son,  evidence 
was  given  that  the  defendant  had  represented 
that  he  and  his  son  were  entitled  to  receive  some 
money  from  America,  and  that  the  Stamford 
Mercury  contained  an  advertisement,  which  re- 
ouired  them  to  go  to  a  certain  place  to  receive 
tne  legacy.  Held,  that  a  copy  of  the  Stamford 
Mercury  of  a  date  which  corresponded  with  the 
time  when  the  representations  were  made,  and 
which  contained  such  an  advertisement,  was  re- 
ceivable in  evidence.    Lucas  v.  Godwin,  114. 

5.  Under  the  Interrogatories'  Act,  (1  WilL 
4,  c.  22,)  the  Court  gave  the  parties  a  nuitusl 
power  to  cross-examine  witnesses  in  Paris  and 
Boulogne,  viv6  voce,  and  directed  that  the  cron- 
examinations  should  be  taken  down  in  writing, 
and  return  with  the  commission.  Pole  v. 
Rogert,  83. 

6.  Upon  an  issue  whether  an  administratrix  had 
assets  at  the  commencement  of  the  auit,  the 
plaintiff  proved  that  the  intestate,  twelve  months 
oefore  his  death,  had  purchased  certain  furni- 
ture, which  was  seen,  after  his  decease,  in  a  hoose 
where  he  lived  with  the  defendant,  his  siater. 
The  defendant  nroved,  that  he  was  merdy  a 
lodger  in  the  house.  Held,  that  there  was 
prima  facie  evidence  of  the  poasesaion  of  i 
Britten  v.  Jonei,  82. 
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EXECUTORS  AND  ADMINISTRATORS. 

See  Evidence,  6.    Practice,  12. 

1.  An  administrator  appointed  pendente  lite, 
is  entitled  to  call  upon  the  late  attorney  of  the 
deceased  to  deliver  up  deeds  and  papers  be- 
longing to  the  deceased,  which  are  in  his  posses- 
sion.   Exparte  Du  Four,  135. 

2.  The  attorney  of  one  who  had  a  claim  on  a 
deceased  person's  estate,  wrote  a  letter  to  the 
executrix,  in  which  he  stated  that  the  creditor 
did  not  claim  the  debt  from  her  as  executrix,  but 
that  he  claimed  it  from  her  individually,  she 
having  paid  the  interest  from  time  to  time.  The 
executrix  afterwards  died  insolvent,  and  it  was 
held  that  this  letter  did  not  release  her  from  her 
liabili^  as  executrix.    Richrds  v.  Browne,  27. 

3.  A  testator  bequeathed  certain  goods  to  hit 
executrixfor  life,  witn  remainder  to  B.  absolutely. 
The  executrix  used  the  goods  during  her  life ; 
and,  after  her  death,  her  executor  permitted  B. 
to  receive  them.  The  executor  of  uie  executrix 
was  afterwards  sued  for  a  debt  due  from  the  tes- 
tator who  had  bequeathed  the  goods,  which  the 
executrix  had  n^ected  to  discharge.  HeU 
that  she  had  not  been  guilty  of  a  ievastamt  in 
her  life-time,  and  that  her  executor  ought  to 
have  diacharged  the  debt  by  selling  the  goods. 
ld» 

4.  A  relative  of  a  deceaaed  lady  ordered  the 
plaintifl^  an  undertaker,  to  permm  a  funeral 
which  was  suitable  to  her  rank;  and  her  son, 
many  months  before  he  took  out  administration 
to  the  deceaseds  effects,  wrote  a  letter  to  the 
relative  who  ordered  the  funeral,  in  which  he  ex- 

Sressed  his  iq^probation  of  all  that  had  been 
one.  In  an  action  against  the  deceased's  son, 
chsuqging  him,  as  admmistrator,  for  the  expenses 
of  the  funeral,  it  was  held,  that  the  action  was 
pipintaiTijAlg.     Xocey  V.  Walromdf  215. 


FALSE  JUDGMENT. 

Upon  a  writ  (^  false  judgment  from  a  ooonty 
ccnirty  the  sheriff  returned  a  mere  tnmscript 
of  the  prooeedingi  which  had  taken  place  in  tte 
court  below,  so  that  it  did  not  appear  whe- 
ther it  had  jurisdiction  to  tzr  the  cause,  whoe- 
npoa  the  Court  lemanded  vm  transcript  to  be 
Ooeriois  V.  iSweHeJiAiMi,  142. 


FEAUD.--SeeBAVKBOPT,  1. 


FRAUDS,  STATUTE  OF.— SeeVEKDOt  axd 

y  EH  DEE,  1. 


FREIGHT.— See  Cbabteb  Party. 


GAME. 

1.  A  depntetion  to  kill  game,  granted  before 
the  1  &  2  W.  4,  c.  32,  does  not  continue  in 
force  so  as  to  entitle  a  gamekeeper  in  an  action 
for  an  act  done  by  him  after  that  act  was  passed, 
to  have  a  notice  of  action,  and  to  give  all  mat- 
ters in  evidence  under  the  general  issue.  BumK 
V.  Green,  265. 

2.  The  1  &  2  W.  4,  c.  32,  s.  1,  repeals  all 
former  game  acts,  ''except  as  to  any  matters 
done  by  any  persons,  imder  the  authority  of  the 
said  acts,  before  ^e  31st  Oct,  1831,  with  re- 
s|pect  to  which  every  pivilege  and  protection 
eiven  by  any  of  the  said  acts  shall  continue  in 
force  as  if  this  act  had  not  been  made.  Held, 
that  the  granting  of  a  deputetion  was  not  a 
matter  done  within  the  meaning  of  this  excep- 
tion.   Id. 

GAMING.— See  Wagers,  1,  2. 


GUARANTEE.— See  Set-off. 


HABEAS  CORPUS. 


PEACnCE,  3. 


HERIOT. 


By  a  custom  in  the  manor  of  P.  upon 
every  descent,  the  lord  was  to  have  for  an  he- 
riot  die  best  quick  catde  of  die  tenant,  and  in 
default  of  such  cattle,  the  best  househdd  stuff  or 
goods.  By  another  custom,  if  any  customary 
tenant  should  let  his  land,  "and  at  his  death  the 
lord  has  not  been  answered  the  best  beast  for  his 
heriot  which  did  commonly  manure  the  premises 
for  one  year  before  lus  decease,"  then  the  lord 
was  to  be  paid  40t.  instead  of  a  heriot  Held, 
that  where  a  customary  tenant  had  let  his  land 
and  aftttwaxds  died,  the  lord  could  not  seize 
the  best  beast  fi>r  hb  heriot,  but  that  he  was 
bound  to  take  the  40i.  in  lieu  thereo£  Croome  v. 
GuMMt^rr. 


HUSBAND  AND  WIFE.— See  Pleaoibg,  20. 


INCLOSURE  ACT. 

By  an  indosore  act,  commisnoners  were  em- 
powered to  divide  and  allot  certain  open  and 
common  fields  amonf  the  proprietors  thereof; 
and  it  was  dedaied,  &at  the  several  fields  so  to 
be  aDotted,  should  be  in  lieu  of  and  in  fall  satia- 
laction  and  compensation  of  all  rights  and  inter- 
esto  whatsoever,  of  die  persons  to  whom  the 
allotment  was  made;  and  it  was  dedared,  that 
it  should  be  lawful  for  the  commissioners  to 
allot  and  award  any  new  allotments  and  old  in« 
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closures,  in  exchange  for  any  other  new  allot- 
ments or  old  inclosures  within  the  same  parish,  or 
any  adjoining  parish;  so  that  such  exchanges 
should  he  set  forth  in  the  award,  and  that  they 
should  he  made  with  the  consent  of  the  respec- 
tive proprietors  of  the  land,  to  he  testified  in 
writing  under  their  hands.    A  power  was  re- 
served to  parties  aggrieved,  to  appeal  to  the  quar- 
ter sessions.    The  commissioners,  by  their  award, 
made  in  1798,  allotted  to  Sir  H.  Mildmay,  in 
respect  of  an  estate  in  the   parish,    two  closes 
of  land,  late  Mr.  Parson's  land.    They  also  allot- 
ted to  the  said  Mr.  Parsons,  in  respect  of  his 
freehold  estate,  two  old  inclosures,  late  Sir  H. 
Mildmav's,  called  South  Stearts ;  iJso  one  allot- 
ment of  arable  land,  called  Shortlands,  late  a 
common  field;  and  the  commissioners  did  thereby 
consent  to,  approve  of,  and  confirm  the  several- 
exchanges  made  between  the  said  Sir  H.  Mild- 
may,  and  the  said  Mr.  Parsons.     It  did  not  ap- 
pear, that  any  consent  in  writing  was  entered 
mto  between  the  parties;  but  Parsons  entered 
into  possession  of  the  two  closes,  called  South 
Stearts  and  Shortlands,  and  after  his  death,  the 
trustees  under  his  will  contracted,  in  1813,  to 
sell  the  same.     Heldt  that  the  vendors  could  not, 
under  the  award  and  the  act  of  parliament,  make 
a  good  title  to  the  purchaser.     Cox  v.  King, 
119. 

INSOLVENT. 

By  the  'General  Insolvent  Act,  7  Geo.  4,  c. 
57,  s.  34,  it  is  enacted,  that  no  creditor  shaU, 
after  the  commencement  of  the  imprisonment 
of  a  prisoner,  '*  avail  himself  of  any  execu- 
tion issued  or  to  be  issued."  'Held,  that  where 
an  actual  imprisonment  within  the  walls  of 
a  prison  follows  upon  an  arrest  for  debt,  as 
one  continuous  act,  within  the  usual  time  al- 
lowed and  required  by  law,  then  the  arrest  must 
be  taken  to  be  the  commencement  of  the  impri- 
sonment; but  where,  after  the  arrest  is  made, 
any  delay,  not  sanctioned  by  law,  takes  place 
before  the  actual  commitment  to  prison,  such  as 
by  the  favour  of  the  plaintiff,  or  the  negligent  or 
permissive  escape  of^  the  'prisoner,  then  not  the 
arrest,  but  the  actual  coming  within  the  walls  of 
a  prison,  is  the  commencement  of  such  imprison- 
ment Topp,  Atsignee  of  Parkington,  an  intol- 
vent,  V.  Harrington,  165. 

INSURANCE. 

Where,  by  the  custom  of  loading  timber,  be- 
tween London  and  Quebec,  the  owner  of  vessels 
placed  part  of  the  timber  on  thb  deck,  and,  on 
the  voyage,  the  timber  on  the  deck  was  thrown 
overboard  in  a  storm  to  preserve  the  ship; 
held,  that  the  owner  of  the  ship  was  liable  to 
the  owner  of  the  umber,  to  contribute  in  a  ge- 
neral average.     Gould  v.  Oliver^  307. 


INTEREST.— See  Bill  or  Excbavgz,  1. 


INTERROGATORIES.— See  Evidekce,  5. 


INTRUSION. 

1.  A  writ  of  intrusion  may  be  maintained  for 
an  intrusion  made  after  the  determination  of  an 
estate  pur  autre  vie.     Piercy  v.  Gardner,  103. 

2.  A  devisee  is  entitled  to  sue  by  a  writ  of  in- 
trusion.   Id. 

3.  The  limitation  for  suing  out  a  writ  of  in- 
trusion  is  fifty  years,  under  stat.  32  Hen.  8, 
C.2. 

JOINT   STOCK    COMPANY.— See  Public 
Company.     Covenant,  1. 

LANDLORD  AND  TENANT. 

See  AOREEUENT.   AnORNET,  3.   CoVENAKT,2. 

Pleading,  18, 19,  25. 

1.  A  notice  to  quit  was  given  by  an  agent 
who  had  from  time  to  time  received  the  rent  of 
the  estate,  and  paid  the  mbney  into  a  bank  to  the 
credit  of  the  landlord,  but  bad  always  acted  upon 
instructions  received  from  the  landlord's  imme 
diate  agent : — Held,  that,  without  some  fiutber 
proof  of  authority,  the  notice  was  insufficient 
Doe  d.  Rhodes  v.  RobinstM,  84. 

2.  In  assumpsit,  the  declaration  stated  that  the 
defendants  haa  become  and  were  tenants  to  the 
plaintiffs,  of  a  brewery,  and  in  consideration 
thereof,  they  undertook  to  repair  the  same. 
BrvocA,— that  the  defendanto  suffered  and  per- 
mitted the  premises  to  be  ruinous  and  prostrated. 
A  verdict  was  taken  for  the  plaintiffs,  subject  to 
a  special  case,  which  stated  the  following  (acts:— 
In  1769,  a  lease  of  the  premises  in  question,  was 
made  to  one  Uppon,  by  a  tenant  ^r  life,  for  a 
term  which  expired  in  1830;  and  that  lease  con- 
tained a  covenant  from  the  lessee  to  repair  the 
premises.  Samuel  Sanders  became  the  assignee 
of  the  Please,  and,  in  1795,  he  made  an  under- 
lease at  an  improved  rent,  and  Samuel  Sanders, 
during  his  li&-time  and  the  defendants,  after 
his  death,  paid  the  rents  reserved  in  the  lease  of 
1769,  untd  1827;  and  received  the  improved 
rent,  payable  under  the  lease  of  1795,  until 
1830.  The  plaintiffs,  were  assignees  of  the  re- 
version, and  in  1830,  the  premises  were  in  s 
very  dilapidated  state;  but  it  was  then  ascer- 
tained, that  the  lease  of  1769  was  void,  because 
the  tenant  for  life  had  exceeded  his  power  of 
leasing.  Held,  first,  that  as  all  the  parties  had 
treated  the  lease  as  being  valid,  the  defendants 
were  bound  by  the  terms  of  it,  and  that  they 
were  liable  to  pay  si^ch  an  amount  of  damageSr 
as  would  be  sufficient  tq  put  the  premises  in  re- 
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pair,  at  the  expiratioii  of  the  tenii;  and  that  the 
aeclaration  disclosed  a  sufficient  consideration  to 
support  the  promise;  also,  that  the  defendants 
were  liable  to  pay  the  cent  reserved  in  the  lease 
of  1769,  until  its  expiration,  but  that  they  were 
not  liable  for  rent  or  dilapidations  after  18S0. 
Beak  v.  Saundert,  1 47. 

3.  The  defendants,  entered  into  the  following 
agreement: — "That  they  should  become  tenants 
of  Botolph  Wharf,  at  375/.  a  quarter,  the  te- 
nancy to  commence  on  the  14th  of  June,  they 
paying  a  quarter's  rent  on  that  day ;  that  they 
should  give  security  to  pay  one  quarter's  rent  in 
advance,  as  long  as  they  should  continue  te- 
nants;*' and  in  a hond,  given  as  a  security  for  the 
rent,  it  was  recited,  "That  the  defendants  had  be- 
come tenants  of  Botolph  Wharf,  at  tlie  rent  of 
375/.  a  quarter,  and  had  paid  the  first  quarter's 
rent,  and  had  agreed  to  pay  the  said  sum  of 
375/.,  on  or  before  the  first  day  of  every  quarter, 
during  which  they  should  hold  the  premises." 
HeU  that  this  was  a  quarterly  tenancy.  WUkin- 
ton  v.  HaUy  56. 

6.  Whether  a  quarterly  tenant,  who  wilfully 
holds  over,  after  his  tenancy  is  expired,  is  liable 
to  pay  double  value  to  his  landlord,  under  4  Geo. 
2,  c.  28.— Qi/tfre.     Id, 


LEASE. — See  Attorney,  3.    Covenant,  2, 3. 
Landlord  AND  Tenant,  2.  3.  Mortgage,  4- 


LIBEL.  — See  Plfadiko,  14,  15,   16,    17. 
Practice,  5,  6. 


LIEN.— See  Costs,  7. 


LIMITATION,  STATUTES  OF. 
See  Intrusion,  3. 

1.  The  limitation  afiecting  an  action  to  recover 
a  rent-charge,  granted  by  will,  is  twenty  years 
from  the  death  of  the  testator,  under  the  3  &  4 
Will.  4,  c.  27,  s.  2.     Jamet  v.  Salter,  70. 

2.  Where  a  debtor  wrote  a  letter  to  a  creditor, 
respecting  a  debt  for  which  he  was  liable,  stating 
that  he  was  very  wretched  indeed,  on  account  of 
the  account  not  being  paid,  and  that  he  heard, 
that  there  was  a  prospect  of  an  abundant  har- 
vest, which  must  very  considerably  reduce  the 
account,  and  that  if  it  did  not,  the  concern  must 
be  broken  up  to  meet  it  at  last ;  held,  that  this 
was  a  sufficient  acknowledgment  to  take  the 
case  out  of  the  Statute  of  Limitations,  (9  Geo.  4, 
c.  14;)  also,  that  the  construction  of  the  letter 
was  properly  left  to  the  jury,  and  that  parol  evi- 
dence was  admissable  to  shew  the  amount  of  the 
debt.     Bird  v.  Gammon,  224. 

3.  Where  there  is  a  life  interest  outstanding 
in  an  estate  tail,  the  heix  of  the  grantor  who 


claims  on  failure  of  the  estate  tail,  has  twenty 
years  from  the  death  of  the  tenant  for  life  to 
bring  an  action  of  formedon  in  reverter,  Dums- 
day  V.  Hughes,  33. 


MORTGAGE. 
See  Costs,  5-    Stamp. 

1.  In  ejectment,  brought  by  a  mortgagee, 
against  the  widow  of  the  mortgagor,  the  lessor 
of  the  plaintifi"  proved  an  assignment,  by  way  of 
mortgage,  of  copyhold  premises,  by  lease  and 
release,  and  not  by  any  surrender  to  the  lord. 
Held,  that  the  lessor  of  the  plaintiff  had  only  an 
equitable  interest,  and  that  he  could  not  main- 
tain the  action.  Doe  d.  North  v.  Harriet  Web- 
ber, 203. 

2.  Where  a  mortgage  of  copyhold  premises* 
by  lease  and  release,  recited  that,  by  indentures 
of  lease  and  release,  the  mortgagor,  (a  copyholder 
for  lives,)  had  contracted  with  the  Bishop  of  Ro- 
chester, for  the  absolute  purchase  of  the  inherit- 
ance, in  fee  simple  of  the  copyhold  premises, 
and  that  the  Risriop  of  R.  had  granted  and  re- 
leased the  same,  (parcel  of  the  manor  of  the 
prebend  of  W.,)  to  nold  the  same  to  the  mort- 
gagor, his  heirs,  and  assigns  for  ever;  and  the 
mortgage- deed  then  witnessed,  that  the  mort- 
gagor granted  and  released  the  premises  in  fee, 
subject  to  the  usual  proviso  for  redemption. 
Held,  that  there  was  no  sufficient  evidence,  fur- 
nished by  the  recital,  that  there  had  been  any 
enfranchisement  of  the  copyhold.     Id, 

3.  Whether  the  above  recital  was  evidence, 
by  way  of  estoppel,  against  the  widow  in  posses- 
sion of  the  mortgagor,  quare.     Id. 

4.  An  estate  was  mortgaged  in  fee,  subject  to 
the  usual  proviso  for  redemption,  on  payment  of 
the  principal  and  interest,  on  the  5th  June,  1834. 
It  was  further  provided,  that  the  mortgagor 
should  not  be  entitled  to  call  in  the  principal 
money,  before  December,  1 840,  if  the  interest 
was  in  the  meantime  regularly  paid;  and  the 
mortgage  deed  contained  a  covenant,  that  the 
mortgagor  should  hold,  occupy,  and  enjoy  the  es- 
tate, until  default  should  be  made  in  payment  of 
the  principal  or  interest,  contrary  to  the  before- 
mentioned  provisos.  Held,  that  this  amounted 
to  a  lease  of  the  premises,  by  the  mortgagee  to 
the  mortgagor,  until  December,  1840.  WHkin- 
son  v.  Hall,  56. 


NEW  TRIAL, 


1.  Upon  a  question  of  sea-worthiness  in  an 
action  on  a  policy,  the  jury  found  a  verdict  for 
the  plaintiff,  and  a  new  trial  was  obtained,  upon 
the  ground  that  the  verdict  was  against  the  evi. 
dence.  Upon  the  second  trial,  the  verdict  was 
again  found  for  the  plaintiff  upon  the  same  evi- 
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dence.  Ikld,  per  Tmdal,  C.  J.,  and  Park,  J., 
that  no  further  trial  ought  to  be  allowed,  the  ver- 
dict not  being  perverse.  Favghan,  J.,  and 
CoUman,  J,,  diss.     Foster  v.  Steele,  231. 

2.  The  Court  refused  to  open  a  consolida- 
tion rule,  where  the  cause  by  which  the  other  de- 
fendants were  bound  had  been  tried  twice  upon 
its  merits,  and  a  third  trial  had  been  refused,  al- 
though the  verdict  for  the  plaintiff  was  not  alto- 
gether satisfactory.  Vaughan,  J.,  diss.  Fotter 
Y.  Alves,  233. 


NOTICE  OF  ACTION.— See  Game,  1. 


NOTICE  OF  DISHONOR.— See  Bill  op 
Exchange,  2,  3. 


NOTICE  TO    QUIT.— See   Landlord  avd 
Temamt,  1,2. 


OUTLAWRY. 

Where  a  plaintiff  proceeded  to  outlawry 
without  endeavouring  to  find  the  defendants 
residence  by  applying  to  persons  with  whom  he 
knew  die  defendant  was  acquainted,  it  was  held, 
that  this  was  no  ground  for  reversing  the  out- 
lawry without  costs.     Hunter  v.  WhUfield,  210. 


OYER.— See  Practice,  12. 


PATENT.— See  Practice,  9, 10. 


PLEADING. 
Sec  Practice,  5, 6.  13,  14,  15.  17.  20. 

1.  The  first  count  of  a  declaration  set  out  a 
contract  that  the  defendants,  together  with  the 
auctioneer  employed,  would  be  responsible  for 
the  proceeds  of  the  sale  of  certain  books;  the 
second  count,  that  the  defendants  alone  would 
be  responsible.  Held,  that  these  counts  did  not 
shew  a  distinct  subject  matter  of  complaint, 
within  Reg.  5,  Hil.  T.  4  W.  4.  ChoUnondeley  v. 
Tayngy  80. 

2.  In  trover  against  a  wharfinger,  the  Court 
allowed  the  following  pleas:  first,  not  ^ilty; 
secondly,  that  the  goods  were  not  the  plaintiff's 
goods;  and,  thirdly,  that  they  had  been  depo- 
sited with  the  defendant  by  a  third  party,  as  a 
security  for  money  advanced.  Jaulerey  v.  Brit- 
ton,  93. 

3.  In  debt  under  a  plea  of  nunquam  inde- 
bitatus, payment  must  be  pleaded,  althoueh  the 
plaintiffhas  given  credit  for  the  sum  paid,  m  the 
bill  of  particulars.    Ernest  v.  Brown,  79. 


4.  To  a  dedarstion  in  aammpstt  for  i 
paid  to  the  defendant's  use,  &c.,  the  defendant 
pleaded  that  the  money  was  paid  on  account  of 
a  certain  contract  made  between  the  plaintiff  and 
defendant,  relating  to  the  purchase  of  foreign 
securities,  whereon  it  was  agreed  that  the  defen- 
dant should  repay  the  plaintiffs  all  advances 
made  by  him  on  account  of  the  said  securities, 
and  should  also,  upon  receiving  reasonable  no- 
tice, pay  certain  deposits,  in  case  the  securities 
should  be  depreciated;  and  that  if  the  defen- 
dant neglected  to  pay  such  deposits,  then  the 
plaintiff  should  be  at  liberty  to  sell  the  securitiei, 
and  that  the  defendant  should  reimburse  the 
plaintiff  any  losses  occasioned  by  such  re-tale. 
The  plea  tnen  averred,  that  in  contravention  of 
this  agreement  the  plaintiff  had  sold  the  secari- 
ties  without  ^ving  any  notice  to  the  defendant  to 
pay  advances  on  deposits.  Held,  upon  speciil 
demurrer,  that  the  plea  was  bad  as  amounting  to 
non  assumpsit     Morgan  y.  Pebrer,  3. 

5.  Declaration  in  assumpsit.  On  a  charter* 
party  in  the  first  count,  tne  breaches  assigned 
were,  1.  The  omission  to  supply  a  caigo.  2. 
The  non-payment  of  a  laige  sum,  to  wit,  200(., 
due  for  freight.  In  the  second  and  third  counts 
(indebitatus  assumpsit)  the  plaintiff  claimed  200A 
for  freight  and  200/.  on  an  account  stated.  The 
defendant  pleaded,  as  to  476/.  1 4f .  7d.  parcel  of 
the  sums  or  money  in  the  declaration  mentioned, 
payment  and  acceptance  of  that  amount  before 
action  brought.  Held,  that  the  plea  was  bad 
for  not  shewing  specifically  to  what  part  of  the 
{Jaindff 's  demands  it  was  pleaded.  Lorymer  v. 
Vizeu,  38. 

6.  A  contract  was  made  for  the  sale  of  a 
cargo  of  good  merchantable  Gallipoli  oil,  con- 
sistmg  of  240  casks,  containing  901  salmsand 
nine  pignatelles,  at  54/.  per  imperial  ton  of  7 
and  l-5th  salms.  An  action  oeing  brought 
against  the  defendant  for  not  performing  die 
contract,  he  pleaded  that  the  said  casks  con- 
taining the  oil  were  not  properly  seasoned  or 
proper  casks  for  containing  good  merchant- 
able Gallipoli  oil,  but  were  badly  seasoned, 
and  unfit  and  improper  casks  for  such  purpose. 
Held,  upon  demurrer,  that  the  plea  was  no  an- 
swer to  the  action,  because  it  took  issue  upon 
that  which  was  not  of  the  essence  of  the  con- 
tract, and  because  the  objection  went  only  to  a 
part  of  the  consideration.  Gower  v.  Von  Da- 
delzen,  94. 

7.  Where  a  contract  stipulated  that  the  plain- 
tiff should  be  paid  for  building  six  cotta^^es,  **on 
the  1st  January,  1837,  on  condition  of  the  work 
being  done  in  a  substantial  and  workmanlike 
manner,  and  to  be  completed  by  the  10th  of  Oc- 
tober;" held,  that  after  the  work  was  done, 
and  the  day  of  pa}'ment  had  expired,  the  plain- 
tiff was  entitled  to  recover  in  indebitatus  assump- 
sit, without  declaring  specially.  Lucas  v.  God- 
win, 114. 

8.  In  an  action  on  a  bill  of  exchange  by  indorsee 
against  the  acceptor,  the  defendant  pleaded  that 
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the  bill  was  accepted  for  the  accommodation  of 
the  drawers,  who  had  indorsed  it  without  consi- 
deration ;  and  that  certain  unlawful  wagers  and 
contracts  were  made  between  the  indorsee  and 
the  plauitiff,  relating  to  the  then  future  price  of 
Spanish  Cortes  bonds,  and  thereupon  it  was  un- 
lawfully agreed  between  the  plaintiff  and  the  in- 
dorsee, that  there  should  not  be  any  actual  or 
hon&fidt  transfer  of  the  said  stock,  but  that  in 
case  the  price  thereof  should  be  less  than  a  cer- 
tain price,  to  wit,  67/.  7«.  6rf.  for  100/.  in  the 
said  stock,  at  certain  times,  to  wit,  &c.,  that  the 
said  indorsee  should  pay  the  plaintiff  the  differ- 
ence which  might  then  be  between  the  said  re- 
spective prices;  but  that  if  the  price  should  be 
more  than  the  said  specified  price,  then  the 
plaintiff  should  pay  the  indorsee  such  difference 
or  excess.  The  plea  then  averred,  that  the  bill 
of  exchange  was  given  to  the  plaintiff  as  security 
for  the  balance  which  might  become  due  under 
and  by  virtue  of  the  said  illegal  wagers.  Held^ 
that  variance  at  the  trial  in  the  proof  of  the  price 
of  the  stock,  was  immateriaL  Bohton  v.  Fol- 
lowes,  41. 

9.  Debt  does  not  lie  by  the  indorsee  of  a  bill 
of  exchange  against  the  acceptor.  Clowet  v. 
WiUiamt,  176. 

10.  In  debt  on  a  bill  of  exchange  for  78/.  13t. 
€d,,  the  defendant  pleaded  payment  into  court 
of  5/.  3s.  6d.,  and  that  he  was  not  indebted  to 
the  plaintiff  to  a  greater  amount  in  respect  of 
the  cause  of  action  in  the  declaration  men- 
tioned. The  plaintiff  having  taken  issue  on 
this  plea;  heldf  that  the  plea  would  have  been 
bad  on  special  demurrer,  as  amounting  to  nU 
debet,  in  contravention  of  the  new  rules  of 
pleading;  but,  after  a  verdict  found  for  defen- 
dant, the  Court  refused  to  disturb  it.  FinUyton 
y.  Mackemsie,  211. 

11.  In  an  action  against  the  acceptor  of  a  bill 
of  exchange,  payable  to  the  drawer  or  his  order, 
the  declaration  alleged  that  the  drawer  indorsed 
the  bill  to  one  S.,  and  that  S.  delivered  it  to  the 
plaintiff.  Held,  upon  demurrer,  that  no  title  to 
the  bill  was  shewn  to  be  in  the  plaintiff.  Ccoi- 
liffe  and  othert  v.  Whitehead,  182. 

12.  In  assumpsit  by  the  indorsee  against  the 
drawer  of  a  bill,  if  the  declaration  does  not  al- 
lege a  promise  to  pay,  it  is  bad  on  special  de- 
murrer.    Henry  v.  Bttrbidge,  16 , 

13.  The  declaration  stated  that  H.  R.  was  de- 
sirous of  obtaining  certain  deeds  deposited  with 
W.  B.,  and  that  H.  R.  applied  to  the  plaintiff  to 
accept  certian  bills  for  his  accommodation,  to  en- 
able him  to  endorse  the  said  bills  to  W.  B.  as  a 
payment  for  his  interest  in  the  deeds,  and  H.  R. 
offered  to  procure  the  defendants  to  undertake  to 
deliver  the  said  deeds  to  the  plaintiff  on  the 
payment  of  the  bills  so  accepted;  that  the  bills 
were  accordingly  drawn,  and  H.  R.  requested 
the  defendants  to  undertake  to  deliver  the  deeds 
to  plaintiff;  of  all  which  the  defendants  had  no- 
tice; and  that  thereupon,  in  consideration  of  the 


Slainttff  accepting  the  bOls,  the  defendant  un- 
ertook  and  promised  the  plaintiff  to  deliver 
the  deeds  to  him  when  the  bills  should  be  paid. 
Averment,  that  the  bills  were  accepted  and  duly 
paid,  but  that  the  defendants  had  not  delivered 
the  deeds  to  the  plaintiff  in  pursuance  of  their 
undertaking.  Held,  upon  demurrer,  that  a  suf- 
ficient consideration  appeared  to  support  the  de- 
fendants' promise.     Upper  v.  Bicknell,  98. 

14.  In  an  action  for  causing  a  malicious 
chaige  of  fraud  to  be  made  against  the  plaintiff 
before  a  magistrate,  the  defendant  pleaded  that 
he  had  caused  the  charge  to  be  made  upon  and 
with  a  reasonable  and  probable  cause;  and  the 
plea  then  proceeded  to  state  what  the  reason- 
able and  probable  cause  was,  and  certain  facts 
and  circumstances  were  stated ;  upon  special  de- 
murrer the  plea  was  held  bad,  on  the  ground 
that  it  was  not  expressly  stated  that  the  defen- 
dant had  a  knowledse  of  the  facts  and  circum- 
stances at  the  time  when  the  chaige  was  made. 
DeUgal  V.  Highley,  158. 

15.  It  is  an  established  principle,  upon  which 
the  privilege  of  publishing  a  report  of  any  judi- 
cial proceeding  is  admitted  to  rest,  that  such  re- 
port mast  be  strictly  confined  to  the  actual  pro- 
ceedings in  court,  and  must  contain  no  defama- 
tory observations  or  comments  from  any  quar- 
ter whatever,  in  addition  to  what  forms,  strictly 
and  properly,  the  legal  proceedings;  and  a  re- 
mark made  by  the  clerk  to  the  magistrate,  forms 
no  part  of  the  proceedings  which  may  be  pub- 
lished.    Id. 

16.  In  an  action  for  publishing  a  libel,  which 
stated  that  the  defendant  had  been  char^  with 
a  fraud  before  a  magistrate,  the  only  justifica- 
tions which  the  law  admits  are,  first,  that  the 
charge  itself  was  a  true  charge;  or,  secondly, 
that  the  publication  contained  a  true,  full,  and 
faithful  account  of  the  proceedings  of  a  court  of 
justice;  and  if  such  proceeding  are  published, 
the  terms  of  the  accusation  should  be  stated, 
not  merely  the  result  of  it,  because  if  the  terms 
in  which  it  was  preferred  were  stated,  it  might 
carry  with  it  its  own  refutation  or  explanation. 
Id. 

17.  In  an  action  for  libelling  the  plaintiffs  in 
their  business  of  selline  a  medicine  called  Mo- 
rison's  pills,  by  publishing  that  the  defendants 
had  crushed  the  self-styled  hygeist  system  of 
wholesale  poisoning,  and  that  several  of  the 
scamps  ana  rascals  had  been  conyicted  of  man- 
slaugnter;  the  defendants  pleaded  in  justifica- 
tion that  the  pills  were  composed  of  aloes  and 
gamboge,  of  a  dangerous  and  poisonous  nature, 
and  that  by  impudent  advertisements  the  plain- 
tiffs had  pretended  that  the  pills  would  cure  all 
diseases  if  taken  in  suflicient'  quantities;  and 
that  two  of  the  hyeeists  had  been  convicted  of 
manslaughter  for  administering  the  pills.  Hridy 
that  the  plea  was  sufiicient,  although  it  did  not 
particularly  justify  the  use  of  the  words  scamps 
and  rascals;  bIsOi  tha^  it  was  no  objection  that 
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one  of  the  patients  who 'had  died,  had  taken  a 
less  quantity  of  pills  than  the  hygeist  had  or- 
dered ;  and  that  it  was  not  necessary  for  the  de- 
fendants to  shew  that  they  had  entirely  crushed 
the  system.     Morison  v.  narmer,  108. 

18.  In  an  action  for  a  breach  of  covenant  in 
not  delivering  up  a  messuage  in  repair  at  the 
expiration  of  the  term,  the  defendant  pleaded, 
that  after  the  covenant  was  broken,  an  ^^e- 
ment  was  entered  into,  between  the  plaintiff  and 
defendant,  that  in  consideration  that  the  defen- 
dant had  become  tenant  from  year  to  year,  and 
had  promised  to  repair  the  premises  before  the 
12th  of  April,  he,  the  plaintiff,  would  give  time 
for  the  reparation,  without  brinfiing  an  action  in 
the  meantime,  yet  that  the  plaintiff  wrongfully 
commenced  the  suit  before  the  12th  of  April. 
Heldf  that  this  plea  was  bad — ^first,  because  it 
was  a  plea  of  an  accord  executory  only,  and  not 
executed;  secondly,  that  there  was  no  good 
consideration  laid  for  the  defendant's  promise  to 
repair,  or  for  the  plaintiff's  promise  to  forbear  to 
sue  for  the  breach  of  covenant.  Bayley  v.  Ho- 
man,  184. 

19.  A  declaration  in  covenant  on  a  lease,  al- 
leged, that,  af^er  the  making  of  the  indenture, 
to  wit,  on  the  25th  March,  1836,  66l.  5s.,  for 
two  quarters  of  a  year's  rent,  ending  on  the  day 
and  year  last  aforesaid,  was  due  and  in  arrear, 
contrary  to  the  indenture.  Plea,  that  no  quar- 
ter's rent,  ending  on  the  said  25th  March,  was 
due  or  in  arrear,  modo  et  forma.  Held^  upon 
demurrer,  that  the  plea  was  bad.  Baden  v. 
Flight,  141. 

20.  Trespass  for  assault  and  false  imprisonment 
will  lie  against  husband  and  wife  jointly.  Vine 
v.  Saunders,  291. 

21.  In  trover  for  a  deed,  the  defendant  pleaded 
that  the  plaintiff  was  not  possessed  of  the  deed  as  of 
his  own  property.  Held,  that  under  this  issue, 
the  defendant  was  entitled  to  shew  that  the 
plaintiff  delivered  the  deed  to  F.  for  the  purpose 
of  enabling  F.  to  raise  mpney,  and  that  the  de- 
fendant had  lent  F.  a  sum  of  money  on'  the  se- 
curity of  an  assignment  of  it  Owen  v.  Knight, 
245. 

22.  In  guare  impedit,  the  plaintiffs  alleged,  that 
they  being  the  majority  of  proprietors  of  estates 
for  the  time  being  of  the  township  of  B.,  of  right 
nominated  and  presented  a  clerk  to  be  the  per- 
petual curate  of  the  church  of  B.  The  defen- 
dants pleaded  that  they  being  the  majority  of 
the  proprietors  of  estates  for  the  time  being  of 
the  said  township,  nominated  another  clerk  to 
the  curacy,  without  this,  that  the  plaintiffs  were 
the  majority  of  the  proprietors  of  the  estates  at 
the  time  of  the  said  nomination,  modo  et  forma. 
Replication,  that  defendants  then  being  such 
majority  of  the  proprietors  of  the  said  estates, 
did  not  duly  nominate  the  clerk  modo  et  forma. 
Held,  that  the  replication  was  bad,  as  it  traversed 
matter  alleged  in  the  inducement  of  the  plea 
instead  of  joining  issue  upon  the  plea.     Earl  of 


Harrington  y.  Bishop  qf  Uithfield  and  CaoenUy, 
257. 

23.  In  an  action  by  trustees  under  3  Geo.  4, 
c.  126,  8.  57,  against  the  renter  of  turnpike  toHs 
and  his  sureties,  for  rent  in  arrear,  the  declara- 
tion should  shew  that  the  agreement,  under 
which  the  tolls  were  let,  was  in  writing,  and 
signed  by  the  trustees,  or  their  clerk,  or  trea- 
surer.    Oldroydy.  Crampton,  261. 

24.  But  it  need  not  set  out  all  the  prelimi- 
nary steps  which  are  required  to  render  a  meet- 
ing valid  for  the  letting  of  the  tolls;  it  is  suffi- 
cient to  state  that  at  a  public  meeting  of  the 
trustees,  duly  held  by  virtue  of  the  statutes  in 
that  case  made  and  provided,  the  tolls  were  duly 
put  up  and  let  by  auction,  by  virtue  of  the 
powers,  and  in  the  manner  directed  by  the  sta- 
tutes.    Id. 

25.  In  replevin,  the  defendant  avowed  for 
rent  in  arrear,  and  the  plaintiff  pleaded  in  bar 
that,  by  the  demise  in  the  avowry  mentioned, 
the  avowant  demised  and  transferred  the  premisea 
to  the  plaintiff  for  all  the  residue  of  the  avow- 
ant's  estate,  term,  and  interest  in  the  same,  and 
that  the  avowant  had  not,  at  the  time  when,  &c., 
or  at  any  time  during  the  demise,  any  rever- 
sionary estate,  term,  or  interest  in  the  same. 
The  defendant  rejoined,  that,  by  an  award  made 
in  an  arbitration  between  the  plaintiff  and  defen- 
dant, a  power  for  distraining  upon  the  premises 
for  rent  was  given  to  the  defendant.  Htld,  first, 
that  the  plea  alleged,  with  su£S.cient  certaint}', 
that  the  avowant,  at  the  making  of  tiie  demise, 
did  not  reserve  any  reversion  in  himself;  se- 
condly, that  the  rejoinder  was  insufficient,  be- 
cause it  did  not  appear  that  the  arbitrator  had 
any  authority  to  give  the  defendant  the  power  of 
distraining.    Pascoe  v.  Pascoe,  1 88. 
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See    ACKMOWLBDGMENT.        AFFIDAVIT.         AlESST. 

Attorney.  Bail.  Costs.  Ejxctmbnt.  Nsw 
Trial.  Rvgula  Gbmbralbs.  Wabramt  of 
Attornby.    Writ  op  Trial. 

I.  Proceedings  to  Appearance. 

1.  A  distringas  which  issues  more  than  four 
months  after  the  date  of  the  writ  of  summons, 
is  irregular.    Abbots  v.  EeUy,  32. 

2.  Where  the  plaintiff  delivered  a  true  copy 
of  a  capias  to  the  sheriff,  in  pursuance  of  stat  2 
W.  4,  c.  39,  8.  4,  but  the  sheriff's  officer  made 
another  copy,  which  stated  that  the  writ  was 
issued  in  the  reign  of  William  the  Fourth,  in- 
stead of  Queen  Victoria.  Hdd,  that  this  was  an 
irregularity  only,  within  Reg.  10  Mich.  T.  3 
W.  4.     Brashour  v.  Russell,  242. 

II.  Amendment. 

3.  The  Court  will  amend  a  writ  of  habeas 
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corpus  which  waa  errpneously  tested  in  the 
reign  of  Victoria,  instead  of  Twm.  4.  Exparte 
Jkiviet,  304. 

4<  In  an  action,  on  a  bill  of  exchange,  the 
declaration  described  the  plaintiff  as  "Henry  H. 
Lindsay."  .A  rule  was  obtained  by  the  defen- 
dant requiring  the  plaintiff  to  amend,  bv  insert- 
ing his  full  names;  but  the  cause  of  the  omis- 
sion being  satisfactorily  shewn,  the  rule  was  dis- 
charged.   Lindsay  v.  IVells,  97. 

5.  After  judgment  for  the  plaintiff  on  a  de- 
murrer to  one  of  several  pleas  of  justification  in 
an  action  for  a  libel,  the  dourt  will  not  allow  him 
to  withdraw  a  replication  of  de  injuria  to  other 
pleas,  which  are  open  to  the  same  objections, 
and  substitute  a  demurrer.  Delegal  v.  nighley, 
259. 

6.  Where  there  were  three  counts  in  libel, 
and  not  guilty  had  been  pleaded  to  the  whole 
declaration,  and  issues  in  fact  had  also  been 
raised,  upon  pleas  to  the  first  and  last  counts, 
and  judgment  had  been  given  for  the  plaintiff, 
on  a  demurrer  to  a  special  plea  to  the  second 
count,  the  Court  allowed  the  plaintiff  to  with- 
draw the  first  and  third  counts  from  the  record, 
on  payment  of  costs.    Id. 

Ilf.  Particulars  or  Demand. 

7.  In  an  action  of  trespass,  where  the  locus  in  quo 
was  of  considerable  extent,  and  related  to  a  right 
to  moor  ships,  the  plaintiff  was  required  to  give 
particulars  of  the  trespass.  Kinvin  v.  Jones^ 
230. 

8.  The  plaintiff  sued  the  defendant  for  money 
had  and  received  by  the  publication  of  a  book  on 
the  plaintiff's  account  Held^  that,  for  the  pur- 
pose of  pleading,  the  defendant  was  entitled  to 
inspect  an  agreement  in  the  plaintiff's  posses- 
sion, which  contained  the  terms  upon  which  the 
defendant  undertook  to  publish  the  book.  Char^ 
nock  v«  LumUy,  244. 

9.  In  an  action  for  the  infringement  of  a 
patent,  the  Court  will  not  compel  a  defendant  to 
fi;ive  the  names  and  addresses  of  persons  whom, 
ui  a  notice  of  objection  given  under  5  &  6  W.  4, 
c.  83,  sec.  5,  he  alleges  to  have  used  the  inven- 
tion before  the  patent  was  granted.  Bulnois  v. 
M*Kmxit,  251. 

10.  But  where  a  judge  had  made  two  orders 
requiring  the  name  and  address  of  a  person  who 
liad  used  the  invention,  and  the  defendant  com- 
plied with  the  orders,  the  Court  refused  to  re- 
scind them.     Id, 

11.  The  Court  may  order  a  further  and  better 
notice  of  objections,  under  their  general  juris- 
diction, as  weU  asunder  the  statute.    Id. 

IV.  Other  Proceedings  before  Verdict. 

12.  A  creditor  sued  a  surety  for  the  breach  of 
an  administration  bond,  given  in  pursuance  of 
22  &  23  Car.  2,  without  obtaining  an  assignment 


of  the  bond  from  the  archbishop,  or  his  permis- 
sion to  use  his  name ;  and  the  Prerogative  Court 
having  refused  to  allow  the  bond  to  be  taken  to 
the  defendant,  who  had  craved  oyer,  this  Court 
discharged  a  rule  to  set  aside  a  judge's  order, 
which  had  been  obtained  to  stay  further  proceed- 
ings in  the  action,  until  the  bond  was  brought  to 
the  defendant.  The  Archbishop  of  Canterbury  v. 
Tubb,  101. 

13.  In  an  action  by  two  plaintiffs,  a  plea  that 
one  of  them  became  bankrupt  after  action 
brought,  and  before  plea,  cannot  be  pleaded, 
after  the  defendant  has  obtained  an  order  for 
time  to  plead,  upon  the  terms  of  pleading  issua- 
bly.     Staples  v.  Holdsworth,  298. 

14.  When  further  time  to  plead  was  given 
by  the  plaintiff's  attorney,  upon  being  served 
with  a  paper  which  purported  to  be  a  judge's 
summons  for  time  to  plead.  Held,  that  the  at- 
torney was  justified  m  signing  judgment  for 
want  of  a  plea  after  he  had  discovered  that  no 
judge's  summons  had  been  issued.  Lowne  v. 
Loader^  55. 

15  A  plea  of  payment  into  court  does  not  bind 
the  defendant  beyond  the  amount  paid  into 
court;  and  he  may  dispute  the  residue  of  the 
plaintiff's  demand,  as  if  non-assumpsit  had  been 
pleaded  to  it     Lacey  v.  Walrondf  215. 

16.  A  writ  of  summons  had  been  served  in 
debt,  and  afterwards  a  declaration  in  assumpsit. 
The  defendant  did  not  apply  to  set  aside  the 
proceedings  for  irregularity,  but  the  plaintiff 
having  signed  judgment  in  debt,  for  want  of  a 
plea,  the  Court  set  it  aside,  upon  the  ground  that 
the  defendant  might  have  expected  to  receive 
notice  of  a  writ  of  inquiry.     Com  v.  Kirk,  145. 

17.  The  tenant  having  demanded  a  rien  in 
formedon  after  a  general  imparlance,  the  de- 
mandant sued  out  a  writ  of  grand  cape.  Held^ 
that  this  was  irregular,  and  that  the  aemandant 
ought  to  have  counter-pleaded  or  demurred. 
Tolsonv.  Watson,  113. 

18.  After  the  defendant  had  moved  for  the 
costs  of  the  day  against  the  plaintiff  for  not 
proceeding  to  trial,  and  three  terms  having 
again  elapsed  without  any  notice  of  trial,  the 
defendant  cave  plaintiff's  attorney  notice  that 
he  intended  to  apply  for  judgment  as  in  case  of 
a  nonsuit;  the  attorney  said  that  he  should  not 
oppose  the  motion.  Under  these  circumstances 
the  Court  granted  a  rule  absolute  for  judgment 
as  in  case  of  a  nonsuit.    Phillip  v.  Arden,  13. 

19.  In  a  motion  for  judgment  as  in  case  of  a 
nonsuit  for  not  proceeding  to  trial,  the  affidavit 
is  sufficient  if  it  state  that  notice  of  trial  was 
given,  without  stating  that  the  cause  was  at  is- 
sue.    Corbin  V.  Heyworthf  305. 

V.  Proceedings  after  Verdict. 

20.  The  party  who  virtually  succeeds  in  an 
action  is  entitled  to  the  custody  of  the  postea; 
therefore,  where,  in  trespass,  a  verdict,  with  one 


DIGEST. 


shilling  damages,  WBS  found  for  the  plaintiff  on 
not  guilty,  and  on  an  issue  as  to  the  pro- 
perty in  the  close ;  and  a  verdict  for  the  de- 
fendant on  an  issue  as  to  a  right  of  way 
over  the  close,  it  was  held,  that  the  postea  ought 
to  have  been  delivered  to  the  defendant.  StaUy 
V.  Longf  144. 

21.  On  the  6th  of  June,  a  judge's  order  was 
made  by  consent,  which  authorized  plaintiff  to 
sign  final  judgment  immediately.  On  the  8th  of 
June  the  defendant  died,  before  the  plaintiff  had 
entered  up  his  judgment.  Held,  that  this  was 
not  a  case  in  which  the  defendant  was  entitled 
to  have  judgment  entered  nunc  pro  tunc,  under 
Reg.  3  Hil.  T.  4  W.  4.  Vaughan  v.  WUson, 
254. 

PRINCIPAL  AND  AGENT. 
See  Tender,  1,  2. 

1.  The  plaintiff,  who  was  a  stock-broker,  sold 
for  the  defendant  four  Guatemala  bonds,  and 
and  paid  him  £298,  the  price  for  which  they  were 
sold.  The  vendee  discovered,  after  two  days, 
that  the  bonds  were  not  stamped  so  as  to  make 
them  saleable  at  the  Stock  Exchange,  and  he 
thereupon  returned  them  to  the  plaintiffj  who  re- 
paid the  purchase. money  without  conferring 
with  the  defendant  The  plaintiff  did  not  dis- 
close the  defendant's  name  when  he  sold  the 
bonds ;  and  it  appeared  that  stock-brokers  were 
treated  as  principals,  and  were  liable  to  be  ex- 
pelled   from  the  Exchange  if  they  failed  in 

-  performing  their  contracts.  Held,  that  the 
plaintiff  was  authorized  to  rescind  the  contract, 
and  that  an  action  for  money  had  and  received 
was  sustainable  by  the  plaintiff  to  recover  back 
the  £298,  without  declaring,  upon  an  implied 
warranty  by  the  defendant,  that  the  bonds  were 
saleable.     Young  v.  Coie,  126. 

2.  The  defendants  employed  an  architect  to 
draw  plans  for  a  workhouse,  and  the  architect 
employed  the  plaintiff,  a  surveyor,  to  calculate 
the  quantities  of  the  materials.  The  defendants 
afterwards  advertised  for  tenders  to  build  the 
workhouse;  and  they  gave  notice,  that  copies  of 
the  quantities  might  be  obtained,  and  that  the 
successful  competitor  would  be  required  to  pay  for 
calculating  them.  The  defendants  subsequently 
determined  not  to  build  the  workhouse.  In  an 
action  brought  by  the  plaintiff  against  the  defen- 
dants for  work  and  labour,  it  was  proved,  that 
architects  were  accustomed  to  employ  a  surveyor 
to  calculate  the  quantities.  Held,  that  the  ac- 
tion was  maintainable,  as  the  architect  was  the 
agent  of  the  defendants,  and  had  authority  to 
bind  them,  il/oon  v.  the  Guurdiam  of  the  Witnetf 
Union,  206. 


PROMISSORY  NOTE.— See  Bill  of  Ex- 
change. 


PUBLIC  COMPANY. 

See  Covenant,  1.     East  Ikoia  Compakt. 

Where  it  appeared,  that  the  directors  of  the 
company,  had  given  bills  of  exchange,  accepted 
by  one  or  more  directors,  before  the  defendants 
became  directors;  but,  since  that  period,  no  such 
bills  had  been  accepted;  and  the  jury  found, 
upon  these  and  other  facts,  that  there  was  nocx- 
preu  authority  given  by  the  new  directors  to 
draw  or  accept  bills,  the  Court  refused  to  giant 
a  new  trial.  Bramah  and  another  v.  Robertt  mi 
others,  191. 

QUARE  IMPEDIT.— SeePEALDi!fG,22. 

REAL  ACTION. 

See  Intrusion,  1,2, 3.  Limitation,  St aiutes 
OF,  3.    Pbactice,  17. 

A  count  in  a  writ  of  right  must  skew, 
upon  the  face  of  it  that  the  ancestor  of  the  de- 
mandant had  seisin  of  the  tenements  Within  sxtj 
years  from  the  teste  of  the  writ  Dumadayf. 
Hughet,  33. 

REGUL^  GENERALES. 

UPON  WHICH  DECISIONS  ARE  REPOETED. 

Trin.  T.  1  W.  4.    (Bills  of  Exchange.    Bail) 

Henry  v.  Burbidge,  16. 
Vestris's  BuU,  129. 

HU.  T.  2W.  4.    (Practice.) 

Knight  y.  Woore,  1. 
HoUiday  v.  Lmces,  130. 
Clarke  v.  VestriSf  133. 

Mich.  T.  3  W.  4.    (Indorsement  on  Writ) 
Brashaur  y.  RumscU,  242. 

Hil.  T.  4  W.  4.    (Pleadings  and  Practice.) 

Cholmondeley  v.  Payne,  80. 
Perceval  v.  Connor,  202. 
Unleyson  v.  Mackenzie ,  211. 
Vaughan  v.  WiUon,  254. 

Trin.  T,  7  W.  4. 

Hours  of  Business  at  the  Offices,  234. 

REPLEVIN.— See  Pleading,  25. 

SET-OFF. 

In  an  action  of  assumpsit  for  money  lent, 
the  defendants  pleaded,  as  a  set-off,  that  by  a 
memorandum  in  writing  the  plaintiff  guaranteed 
to  pay  the  defendant  1600/.  money  lent,  and  any 
further  sums  which  they  might  advance  to  J.  C; 
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and  that,  at  the  titae  of  the  lait,  the  plaintiff  was 
indebted  to  the  defendants,  on  the  said  gua- 
rantee, the  said  sum  of  1600/.,  and  a  further 
sum  of  3000/.  afterwards  lent  to  J.  C.  Held, 
that  this  was  not  a  debt  which  could  be  set-off 
against  the  plaintiff's  demands,  within  2  Geo. 
2,  c.  22,  s.  13.     MorUy  v.  Jnglii,  270. 

SHERIFF.— See  Bill  op  Exceptions,  1,2,3. 
False  Judgment.  Insolvent.  Paactic£,2. 
WbitofTeial,  1,2,3. 


SLANDER. 

In  an  action  for  slander,  by  an  attorney,  the 
declaration  stated,  that  the  defendant  published 
of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning him,  in  the  way  of  his  profession,  these 
words,  "  He  has  defrauded  his  creditors,  and  has 
been  horsewhipped  off  the  course  at  Doncaster; " 
it  was  in  evidence,  that  the  plaintiff  was  accus- 
tomed to  bet  at  horse-races,  and  the  jury  found 
that  the  words  were  not  spoken  of  him  as  an  at- 
torney, but  that  the  slander  had  a  tendency  to 
injure  him  morally  and  professionally.  A  ver- 
dict was  found  for  the  plaintiff,  and  a  rule  nisi 
having  been  obtained  to  enter  a  nonsuit,  the 
Court  held,  that  the  defendant  was  not  entitled 
to  B  nonsuit,  but  they  arrested  the  judgment. 
D'Chfky  V.  BaberUy  154. 

STAMP. 

In  ejectment  by  the  assignee  of  a  mortgagee 
against  the  tenant  of  the  mortgagor,  the  lessor  of 
the  plaintiff  proved  a  deed  of  assignment,  which 
recited  a  mortgage  of  certain  premises  for  900 
years  as  a  security  for  1500/.;  and  it  was  wit- 
nessed, that,  in  consideration  of  1500/.  paid  to 
the  mortgagee,  he  transferred  the  mortgaged 
premises  to  the  lessor  of  the  plaintiff,  and  the 
mortgagor,  in  consideration  of  10«.,  assigned, 
ratified,  and  confirmed  the  same.  He/c/,  that 
a  stamp  of  35s.  was  sufficient,  the  seisin  of 
the  mortgagor  ha>dng  been  proved.  Doe  d. 
Brame  v.  Mapk,  218. 


STATUTES 

UPON  WHICH  DECISIONS  ARE  REPORTED. 

West.  2,  c.  31.    (Bill  of  Exceptions.) 
Sirother  v.  Hutchinton,  294. 

32  Hen.  8,  c.  2.    (Real  Action.) 

Dumstknf  v.  Hughes^  33. 
Piercy  v.  Gardner,  103. 

22  &  23  Car.  2,  c.  10.    (Administration.) 

Archbishop  of  Cantcrhwy  v.  Tubb,  101. 


2  Geo.  2,  e.  22.    (Setoff.) 
Morley  v.  Itiglis,  270. 


c.  23.    (Attorneys.) 

Erparie  RicCf  130. 
'  Exparte  Brattton,  132. 

4  Geo.  2,  c.  28.    (Landlord  and  Tenant.) 
WUkifUon  v.  Hall,  56. 

7  Geo.  2,  c.  20.    (Mortgage.) 

Doe  d.  Cappt  V.  Cqtps,  136. 

14  Geo.  3,  c.  48.     (Wagers.) 
Morgan  v.  Pebrer,  3. 

18  Geo.  3,  c.  Ixxv.    (Private  Act.    Canal.) 

Pontei  V.  Boiingttoke  Canal  Cowpany%  46. 

33  Geo.  3,  c.  xvi.     (Private  Act.     Canal.) 

Pontet  V.  Basitigstoke  Canal  Company ,46. 

43  Geo.  3,  c.  cxxvL    (Private  Act.    East  India 
Dock) 

East  India  Dock  Campany  v.  Baker,  171. 

48  Geo.  3,  c.  123.    (Prisoner.) 

Doe  d.  Daffey  v.  Sinclair,  145. 

55  Geo.  3,  c.  184.     (Stomp.) 

Doe  d.  Brame  v.  Maple,  213. 

3  Geo.  4,  c.  126.    (Turnpikes.) 
Oldroyd  v.  Crampton,  261. 

6  Geo.  4,  c.  16.    (Bankrupt) 

Devas  v.  VenabUs,  9. 
Skinners^  Company  v.  Jones,  18. 


c.  94.    (Factor's  Act.) 


Jmlerey  v.  Brilton,  93. 

7  Geo.  4,  c.  57.    (Insolvent  Act.) 
Yapp  V.  Harrington,  165. 

9  Geo.  4,  c.  14.    (Limitations.) 
Bird  V.  Gammon,  224. 

1  Win.  4,  c.  22.     (Interrogatories.) 
Pole  V.  Rogers,  83. 

1  &  2  Will.  4,  c.  32.    (Game.) 
Bush  V.  Green,  265. 
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2  WiU.  4,  c.  39.    (Writ  of  Summons.) 

Abboii  V.  Kellvt  32, 
Brathour  v.  Kusseil,  242. 

3  &  4  Will.  4,  c,  15.    (Dramatic  Copyright.) 

Flanchi  v.  Braham,  288. 

3  &  4  WiU.  4,  c.  27.    (Limitations.) 
James  v.  StdteTf  70. 

c.  42.    (Law  Amendment) 

Undunf  v.  Wells,  97. 
Bowman  v.  ffi//is,  137. 

c.  74,  a.  85.     (Acknowledgment) 

Ex  parte  Stevens,  13. 
Ex  parte  Branton,  132. 

5  &  6  WiU.  4,  c.  83.    (Patent.) 
BulnoU  V.  M^Kenzie,  251. 

7WiU.4&lVict    (Attorney.) 
Downton  v.  5/y/cs,  306. 


STOCK.BROKER.-.See  Principal  and 
Agent,  1.    Wagers,  1,  2. 


TENDER. 

"^  1.  In  an  action  for  non-delivery  of  shares  sold 
by  defendant's  broker,  the  defendant  pleaded 
that  no  tender  of  the  price  had  been  made ;  and 
issue  was  joined  thereon.  It  appeared  that  the 
defendant  was  informed  that  a  tender  of  the 
price  had  been  made  to  his  broker ;  and  the  de- 
fendant, in  re^ly,  without  objecting  that  the  bro- 
ker was  not  Ms  agent,  said  he  would  endeavour 
to  make  an  arrangement  for  the  delivery  of  the 
shares.  Held,  that  this  was  sufficient  evidence 
to  prove  the  tender.    Jackson  v.  Jacob,  219. 

2.  Whether  a  tender  to  a  broker  is  good, 
guare.     Id, 

TRESPASS.— See  Costs,  4.    Pleading,  20. 
Practice,  7. 


TRIAL.-^ee  Action,  1,  2. 

TROVER. 

See  Pleading.  2.  21. 

Where  a  box  was  given  to  an  innkeeper  to  be 
kept  until  it  was  caUed  for,  and  when  inquiry 


was  made  for  it,  the  innkeeper's  wife  said,  she 
supposed  some  of  the  carriers  had  taken  it  away 
by  mistake.  Held,  that  this  was  no  evidence  of 
a  conversion,  and  that  trover  could  not  be  main- 
tained.    H  illiams  ▼.  Gessty,  131. 


TURNPIKE.— See  Pleading,  23,  24. 


VARIANCE.— See  Pleading,  8, 17. 

VENDOR  AND  VENDEE. 
See  Agreement. 

1.  A  vendor,  by  an  agreement  in  writing, 
contracted  to  seU  the  lease  and  good- will  of  a 
pubUc-house;  and  one  of  the  conditioni  was, 
that  possession  should  be  deUvered  on  the  3d  of 
May.  Held,  in  an  action  brought  by  the  Ten- 
dee,  to  recover  back  his  deposit,  that  parol  efi- 
dence  of  an  agreement  between  the  parties,  te 
waive  the  day  which  was  stipulated,  and  to  sub- 
stitute another,  was  inadmissible,  as  being  in 
contravention  of  the  Statute  of  Frauds.  Stowtll 
v.  Robinson,  197. 

2.  In  an  action  for  non-performanee  of  a 
contract  for  the  sale  of  a  leasehold  house,  tbe 
declaration  aUeged  that  the  defendant  had  not 
lawful  right  and  title  to  sell  and  assign  the  lease 
at  the  time  the  contract  was  made.  It  was  as- 
certained, afler  the  sale,  that  the  asaignmenti 
of  the  lease  to  the  vendor,  and  to  former  assig- 
nees, had  not  been  registered;  and  also  that  the 
vendor  was  restrained  from  assigning  without  a 
Ucense  from  the  ground  landlord  ;  and  that  no 
such  license  had  been  obtained  at  the  time  the 
contract  was  made.  Held,  that  neither  of  these 
objections  impeached  the  validity  of  the  vendor's 
title,  as  the  defects  were  capable  of  being  reme- 
died.    Id.  ^ 


VERDICT.— See  Costs,  4.    Practice,  20. 


WAGERS. 

1.  A  wager  relating  to  the  value  of  foreign 
funds  is  not  iUegal  at  common  law,  and  therefore 
an  action  was  held  to  be  maintainable  to  recover 
differences  paid  by  the  plaintiff  on  the  depreda- 
tion of  Spanish  stock.  Morgan  v.  Pebrer,  3. 

2.  The  Stat.  14  Geo.  3,  c,  48,  is  only  applica- 
ble to  gambling  transactions  arising  on  policies 
of  insurance.     Id, 
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WARRANT  OF  ATTORNEY. 

The  affidavit  of  the  due  execution  of  a  war- 
rant of  attorney  signed  by  a  marksman,  should 
shew  that  it  was  read  over  to  him.  It  is  not 
sufficient  to  state  that  it  was  duly  executed. 
Wraith  v.  Harriif  240. 

WARRANTY.— See  Principal  and 
Agent,  2. 

WILL. 

SceExECUT0BS,4.  Limitation,  Statutes  of,  2. 

A  testator  devised  and  bequeathed  all  his 
freehold  estates,  together  with  the  use  of  his 
household  goods,  and  live  and  dead  stock,  used 
in  and  about  his  said  estates,  unto  Margaret  S. 
for  and  during  the  term  of  her  natural  life,  for 
her  independent  use  and  benefit,  remainder  to 
the  husband  of  Margaret  S.  for  life,  remainder 
to  the  use  of  the  heirs  of  the  body  of  the  said 
Margaret  S.  in  tail,  remainder  to  Alexander  H. 
for  life,  with  remainders  over ;  and  the  testator 
declared  that  all  the  aforesaid  settlements  were 
intended  by  him  to  be  in  strict  settlement  with 
remainder  to  his  own  right  hein  for  ever.  Heldf 
that  Margaret  S.  took  an  estate  in  tail  general, 
in  the  testator's  freehold  estate.  Dovglat  v. 
Congreve  and  others^  235. 


WITNESS.— See  Action,  1,  2.    Attorney,  6. 


WRIT  OF  TRIAL. 

1.  The  Court  refused  to  grant  a  new  trial,  in 
the  Shrriff's  Court,  upon  the  ground  that  the 
under-sheriff  refused  to  allow  the  defendant's 
attorney  to  cross-examine  some  of  the  plaintiff's 
witnesses,  it  appearing  that  the  cross-examina- 
tion was  unnecessary.  Semble,  that  the  Court 
will  not  require  an  under-sheriff  to  make  an  affi- 
davit of  circumstances  which  occurred  at  the 
trial.    Power  v.  Hortan,  14. 

2.  A  rule  nisi  having  been  obtained  by  the  de- 
fendant, after  a  verdict  for  the  plaintiff,  to  set 
aside  a  writ  of  trial,  upon  the  ground  that  the 
date  of  the  writ  of  summons  was  incorrectly 
stated,  the  Court  suspended  the  rule  to  enable 
the  plaintiff  to  apply  for  leave  to  amend  the 
record.     Perceval  v.  Connor y  202. 

3.  Where  it  appeared,  by  the  return  of  the 
sheriff  to  a  writ  of  trial,  that  it  was  executed  a 
day  after  the  return-day,  an  application  was 
made  by  the  unsuccessful  party  who  had  ap- 
peared at  the  trial,  to  set  the  writ  aside;  but  the 
Court  intimated  that,  in  such  a  case,  they  would 
amend  the  return,  if  necessary.  Sherman  v. 
Tmtley,  32. 


END  OF  THE  VOLUME. 


i>AriusoN,  Printer,  Serle'ii  Place,  Carey  Street.  Luoduu. 
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